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Every  one  who  is  acquainted  with  the  state  of  legislation  and  of  the  admi- 
nistration of  justice  in  England,  every  one  who  is  aware  that  ancient  legal  institu- 
tions have  been  preserved  in  England  to  a  greater  extent  than  in  any  other  country 
in  Europe,  and  that  those  institutions  may  readily  he  explained  by  reference  to 
things  which  existed  in  former  times,  and  who  in  addition  is  aware  that  in  Eng- 
land remains  of  Germanic  ideas  of  law  are  found  in  great  abundance,  must  acknow- 
ledge the  value  of  a  history  of  English  Law,  which  at  the  same  time  conduces  to 
the  understanding  of  the  existing  judicial  institutions  in  England,  and  affords  to  those 
who  take  an  interest  in  German  Law  most  precious  materials  for  the  correct  conception 
of  Germanic  institutions.  England  possesses  excellent  legal  historical  works;  the 
volumes  of  Reeves  afford  excellent  materials,  but  the  work  does  not  conduce  to  the  ob- 
taining clear  ideas  as  to  the  development  of  individual  legal  institutions.  In  some  recent 
workSjC^f.  those  by  Hallam  and  Palgrave,there  are  able  sketches  of  individual  institutions 
connected  with  English  Jurisprudence.  The  work  now  under  consideration  deserves 
particular  attention,  on  account  of  the  exactitude  with  which  the  institutions  of  England 
are  traced  from  their  earliest  sources,  on  account  of  the  copiousness  of  the  materials 
which  are  collected  in  the  book,  on  account  of  the  clearness  of  the  exposition,  and  on 
account  of  the  excellent  observations  by  means  of  which  the  author  endeavours  to 
elucidate  the  present  state  of  the  law  by  history.  The  author,  who  many  years  ago 
pubUshed  a  favourably  received  legal  historical  work,  is  a  thoroughly  well-informed 
man,  who  has  rightly  conceived  the  importance  of  his  task,  and  has  penetrated  with  a 
fine  historical  perception  into  the  authorities  by  the  analysis  of  which  he  has  endea- 
voured to  complete  his  undertaking.  Even  foreign  jurists  will  derive  advantage  from 
the  use  of  the  work  now  under  review.  The  author  has  proposed  to  himself  to  depict 
the  laws  of  England  in  their  connexion  with  the  rights  of  property,  and  to  explain  how 
these  laws  are  administered  by  two  different  kinds  of  tribunals,  those  of  Common  Law 
and  that  of  the  Court  of  Chancery,  Such  a  design  required  that  the  author  should  com- 
mence with  the  Roman  Laws  which  were  introduced  into  the  island,  should  manifest 
the  influence  of  the  Anglo-Saxon  and  Danish  Laws,   and  by  using  the   materials 
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respecting  the  then  state  of  law  in  Europe,  should  penetrate  into  the  spirit  of  those  laws, 
and  take  particular  notice  of  the  origin  and  the  nature  of  Feudalism,  how  it  grew 
up  in  Europe,  and  especially  in  England,  and  moreover  point  out  the  spirit 
of  Norman  legislation,  and  its  influence  upon  England,  that  he  should  then  consider  the 
origin  and  the  vicissitudes  of  the  courts  of  Common  Law,  and  of  the  Court  of 
Chancery,  and  in  so  doing  should  especially  enter  into  the  spirit,  of  what  is  called 
equitable  jurisprudence.  The  first  volume  of  this  work  lies  before  us,  of  which 
we  shall  endeavour  to  give  our  readers  a  complete  sketch,  by  an  exact  analysis  of  its 
contents.  The  first  book  treats  of  the  laws  and  institutions  of  England  under  the 
Romans,  Anglo-Saxons,  and  Danes.  The  author  gives  a  short  sketch  of  the  informa- 
tion contained  in  ancient  writers  respecting  the  state  of  the  country  under  the  Romans, 
and  of  the  influence  of  the  Anglo-Saxon  conquest;  he  shows  (p.  10)  how  early  the 
Anglo-Saxon  kings  stept  forward  in  the  character  of  legislators  and  maintained  their 
power,  and  how  early  the  Christian  priests  exercised  a  powerful  influence  on  the  man- 
ners and  the  legislation  of  the  Anglo-Saxons,  especially  that  they  probably  appeared  as 
far  back  as  amongst  the  sapientes  {witan),  who  are  mentioned  in  the  Codes,  and  that 
through  them  the  Roman  Laws  exercised  an  especial  influence  on  the  legislature. 
The  avithor  then  describes  (pp.  19 — 24)  the  ancient  laws  and  customs  relating  to 
property,  particularly  that  called  Bocland  (allodial  rights),  the  custom  of  aliening 
estates,  and  the  introduction  of  entails — in  describing  which  the  author  (p.  21) 
(as  we  think  mistakenly)  attributes  too  much  to  the  influence  of  the  Roman  fidei 
commissa,  whilst  ive  recognise  herein  the  operation  of  the  idea  of  the  Germanic 
"  stammgutssystem"  (system  of  family  estates).  After  an  introduction  (p.  25)  respect- 
ing the  extensive  royal  domains  and  the  grants  made  out  of  them,  the  author  depicts  the 
origin  of  the  system  of  fiefs,  and  finds  the  first  traces  thereof  in  the  Roman  rela- 
tion of  patron  and  client,  and  believes  that  this  relation  had  its  influence  on  the 
Anglo-Saxon  institutions.  (The  note  (p)  at  page  30,  which  treats  of  the  traces  of  the 
feudal  system  in  the  Laws  of  Hoel  the  Good,  is  worthy  of  notice.)  The  author  shows 
(p.  33)  how  the  idea  of  dominium  directum  and  utile  was  developed,  and  describes  the 
relation  of  vassals  at  the  Anglo-Saxon  court  (also  the  position  of  the  thanes,  eorls, 
&c.),  the  mode  in  which  grants  of  lands  were  made  to  the  loyal  subjects  of  the 
king  (p.  43),  the  relation  of  eorls,  of  villici,  coloni,  and  manentes  (p.  49).  Then 
follows  an  elaborate  exposition  of  the  ancient  municipal  system  (p.  52),  the  cor- 
porate rights  of  the  city  of  London,  and  the  position  of  the  guilds.  At  page  58, 
and  the  following  pages,  the  author  describes  the  Anglo-Saxon  judicial  system, 
the  county  and  the  hundred  courts,  the  position  of  those  who  sat  in  judgment,  and 
the  nature  of  the  great  judicial  assemblies,  and  then  he  developes  (at  p.  69  and  the 
following  pages)  the  constitution  of  the  ancient  political  assemblies,  the  position  of  all 
freemen  in  these  assemblies,  and  their  right  of  petition.  The  second  book  gives  a 
summary  of  Norman  aflfairs ;  the  author  shows  how  the  feudal  system  (which  had 
already  been  universally  adopted  in  Europe),  from  the  time  of  William  the  Con- 
queror, extended  its  influence  over  England,  disturbing  all  social  relations,  and  how 
the  grants  in  feuduni  became  more  frequent,  and  all  freemen  began  to  be  con- 
sidered as  vassals  of  the  king  (p.  87);  how  feudal  tenure  became  still  more 
general  under  the  successors  of  William;  he  digresses  (p.  112)  in  order  to  describe 
the  history  of  the  juries  under  Henry  IL,  and  the  relation  of  the  jurymen 
to  the  assises,  and  demonstrates  that  in  these  ancient  times  no  witnesses  were 
heard  in  court,  but  the  jurymen  gave  their  verdict    only  according    to   their  own 
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knowledge  and  experience.    The  author  proceeds  to  describe  (p.  115)  the  system  of 
judices  itinerantes,  and  (p.  117)  the   office   of  Chancellor,  and  then  treats  (p.  122) 
of  the  collections  of  law  of   the  ancient  jurists   Glanville  and  Bracton,  and  of  the 
influence   which  the  Roman   Law  (Vacarius   taught  in  England)  had  upon  legisla- 
tion and  the  opinions  of  lawyers.     He  shows  (p.  126)  from  contemporary  authorities 
that  the  judges  of  the  king  had  then  the  power  of  mitigating  the  strictness  of  the  Com- 
mon Law  by  Equity.      The  author  (p.  12S)  again  recurs  to  the  subject  of  juries,  with 
reference  to  a  recent  article  (by  Starkie)  in  the  EngHsh  periodical  The  Law  Review, 
which  is  well  worthy  of  notice.      Chapter  IV.  (p.  133),  on  the  nature  of  estates  in 
real  property  according  to  the  doctrines  of  the  Middle  Ages,  is  an  excellent  one.     The 
author  analyses  the  nature  of  seisin,  of  the  diflference  between  dominium  directum  and 
utile,  and  describes  the  several  modes  of  alienating  landed  property.     His  exposition  is 
very  clear  and  based  upon  ancient  authorities.     In  a  similar  manner  the  author  gives  a 
sketch  of  personal  property,  with  the  addition  of  the  different  modes  of  its  acquisition 
according  to  the  English  Law.     In  Chajiter  VI.  (p.  198)  there  is  a  development  of 
the  ancient  relations  of  debtor  and  creditor,  and  of  the  laws  respecting  bankruptcy. 
The  mode  of  procedure  is  treated  of  in  the  Vllth  and  following  chapters,  and  after 
the  author  (p.  205)  unnecessarily,  as  it   appears  to   the  reviewer  (moreover  in   the 
description  of  the  legis  actio,  axidi  formula  much  requires  to  be  corrected),  has  treated  of 
the  Roman  system  of  action  and  procedure  ;  at  p.  223  and  the  following  pages  he  gives 
a  sketch  of  the  English  mode  of  procedure  in  civil  cases ;  this  sketch  is  worthy  of  notice 
on  this  account,  that  the  author  constantly  cites  the  opinions  of  Bracton,  the  author 
of    the   Mirror   of    Justice,   and  other  jurists    of    the   Middle   Ages,  from    which 
sources  alone  many  of  the  modern  institutions  of  England  can  be  elucidated.     The 
author  then  introduces  (p.  263)  an   historical  development  of  the  English   consti- 
tution, and  of  the  functions  of  the  parliament,  and  gives  a  concise  sketch  of  the  dif- 
ferent   epochs    in    legislation    with    regard    to    property.       The    reviewer    cannot 
clearly  see   why  the  author   (pp.    300 — 320)    favours    his   readers   with   a  view   of 
the  whole  Roman  Civil  Law.      The   second  part  of  the   first  volume   gives   a  his- 
tory of   equitable  jurisprudence  in  England.       The  author  (p.  321)  recurs  to  the 
Roman     Law  and  the    Roman   jus   honorarium,    and   shows    (p.  325)  how,   in  the 
reign    of   Edward  I.,   an    imitation    of    the  Roman  institution   arose    in  England, 
in  that  an  attempt  was  made  to  alleviate  the  rigour  and  to  supply  the  deficiencies 
of  the  Common   Law  by   investing  the   Chancery  with  the  power  to   remedy  the 
deficiencies  of  the  Common  Law  by  the  introduction  of  a  kind  of  jus  honorarium  into 
the  judicial  system,  and  afterwards  by  suffering  suitors  to  resort  to  the  royal  prerogative 
where  the  Common  Law  still  afforded  either  no  remedy  or  an  inadequate  one.     The 
author  then  proceeds   (p.  328)  to  notice  the  cases  in  which   the   parliament   itself 
sat  as  a  court  of  justice,  then  (p.  334)  the  jurisdiction  of  the  English  Chancellor  after 
the  time  of  Henry  II.  as  discernible  in  the  records,  and  (p.  337)  the  history  of  the 
Court  of  Chancery,  which  first  appears  in  the  reign  of  Edward  III.  as  a  particular  court 
of  justice  to  grant  a  suitable  remedy  in  those  cases  which  required  an  extraordinary 
one.   The  author  then  delineates  the  functions  of  the  Court  of  Chancery,  and  shows  how 
at  diflferent  periods  it  acted  as  a  criminal  court ;  moreover  (p.  355)  he  describes  the 
duties  of  the  Chancellor,  of  the  Master  of  the  Rolls,  and   of  the  other  Masters  in 
Chancery,  and  then  gives  (p.  367  to  p.  406)' an  elaborate  sketch  of  the  mode  of  proce- 
dure in  this  Court.     The  development  of  the  maxims  according  to  which  the  equitable 
jurisdiction  after  its  first  establishment  was  regulated  is  very  interesting.    The  author 
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illustrates  the  province  of  this  Court  by  reference  to  individual  cases.  One  soon 
discovers  how  very  indeterminate  in  early  times  were  the  principles  on  which  the 
equitable  jurisdiction  reposed,  for  conscience  is  often  spoken  of  whether  the  law  was 
against  the  laws  of  God  or  only  against  the  law  of  reason,  and  the  Court  was  most 
willing  to  aid,  where  it  could  appeal  to  the  bona  fides  of  a  party.  The  attachment 
of  Englishmen  to  precedents  afforded  a  sanction  to  which  recourse  was  gladly  had  in 
sitnilar  cases;  in  this  manner  many  rules  of  Equity  were  framed  which  gradually 
were  laid  down  as  fundamental  principles  of  the  Court  (p.  420).  The  author  after  this 
mode  considers  every  individual  branch  of  the  jurisdiction  of  Chancery  (p.  429).  This 
exposition  is  all  the  more  valuable,  because  the  author  in  considering  each  of  the  doctrines 
explains  the  development  of  the  principle,  which  he  traces  to  its  source ;  e.  g.,  at  p.  435 
and  the  following  pages,  the  growth  of  the  doctrines  as  to  uses  and  trusts  is  thus 
treated  of.  It  is  well  known  that  the  severance  of  the  enjoyment  from  the  possession, 
and  the  placing  the  disposition  in  the  hands  of  the  party  who  had  the  right  of  enjoy- 
ment (cestui  que  use)  occurred  in  England  in  various  forms,  and  was  the  cause 
(jf  numberless  disputes :  all  combinations  of  this  doctrine  are  well  explained.  Our 
readers  also  know  with  what  anxious  care  the  interpretation  of  contracts  and  wills  is 
managed  in  England  ;  in  interpreting  these  a  certain  equitableness  or  regard  for  bona 
fides  must  be  observed :  the  Court  of  Chancery  seemed  best  adapted  for  this  task. 
The  principles  relating  to  this  branch  of  Jurisprudence  are  clearly  and  precisely 
laid  down  by  the  author  Cp-  552 — 577).  One  main  branch  of  the  interference  of  the 
Court  of  Chancery  from  an  early  period  was  the  decision  of  disputes  regarding  execu- 
tors :  their  position  in  the  division  of  property,  their  duties,  rights,  and  liabilities  as 
regards  legatees  and  creditors,  are  full  of  numerous  fine  distinctions,  and  difficulties 
without  end;  to  solve  these  difficulties  the  Court  of  Chancery  appeared  to  be  well 
adapted.  The  author  now  (p.  578)  shows  the  gradual  growth  of  other  Equity 
doctrines,  illustrating  the  subject  by  reference  to  authorities.  How  delicate  are  the 
relations  of  husband  and  wife  !  Chancery  best  decided  on  these  in  case  of  dispute  (p. 
594) ;  just  as  difficult  is  the  relation  of  mortgagor  and  mortgagee ;  the  author  gives 
an  excellent  sketch  of  the  jurisdiction  of  Chancery  with  regard  to  these  subjects  (p. 
601).  In  a  similar  manner  the  author  analyzes  historically  and  practically  the  activity 
of  Chancery  in  individual  branches,  its  competency,  e.  g.  (p.  605)  to  decide  questions 
as  to  the  relations  of  parent  and  child,  guardian  and  ward  (p.  616),  and  the  protection 
of  lunatics.  The  whole  work  does  honour  to  the  author,  and  affords  testimony  of  his 
knowledge,  of  his  correct  historical  judgment,  and  his  intimate  acquaintance  with  the 
state  of  the  English  Law.     May  he  not  let  us  wait  too  long  for  the  second  volume ! 
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PREFACE  TO  THE  FIRST  VOLUME. 


The  volume  which  I  now  oiFer  to  the  indulgent  consideration  of  the 
public,  has  for  its  object  to  trace  the  outlines  of  the  history  of  the 
Laws  of  England,  so  far  as  they  relate  to  property,  and  to  set  forth  in 
a  short  compass  their  leading  principles.  One  great  end  and  aim  I 
have  had  in  view  is  to  explain  how  it  has  arisen  that  those  laws  are 
administered  by  distinct  tribunals,  the  Courts  of  Common  Law  and  the 
Court  of  Chancery  ;  and  to  point  out,  as  far  as  it  can  be  done,  the 
boundary  lines  between  their  respective  jurisdictions. 

In  order  to  accomplish  this  purpose,  1  have  gone  back  to  the  period 
at  which  the  first  authentic  records  of  the  existence  of  civil  jurispru- 
dence in  this  island  commence,  namely,  the  introduction  of  the  Roman 
laws  and  institutions.  I  have  then  entered  into  an  examination  of  the 
laws  which  were  established  by  the  Anglo-Saxons  and  Danes,  on  their 
respective  conquests,  as  they  are  to  be  found  in  their  codes ;  endea- 
vouring at  the  same  time,  by  reference  to  the  histories  and  chronicles  of 
the  times,  including  where  it  seemed  to  be  material  those  of  the  Continent 
of  Europe,  to  interpret  those  codes  by  reference  to  the  state  of  society 
at  the  time,  and  to  the  existing  customs  disclosed  by  those  documents, 
as  to  which  the  codes  are  silent.  And  with  a  view  to  the  more  accurate 
conception  of  their  nature,  I  have  attempted  to  ascertain  how  much 
of  those  laws  and  customs  maybe  considered  as  original  or  indigenous, 
or  of  native  invention,  how  much  as  the  result  of  imitation  or  adop- 
tion. 

The  administration  of  the  law,  and  the  systems  of  judicial  organiza- 
tion which  have  from  time  to  time  prevailed  in  England,  have  neces- 
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sarily  also  been  brought  under  consideration.  The  same  guides  have 
been  resorted  to  in  the  investigation  of  these  subjects;  and  here  it  was 
impossible  not  to  enter,  with  some  degree  of  particularity,  upon  some 
topics  which  may,  on  the  first  view,  be  considered  as  more  properly 
belonging  to  the  constitutional  history  of  England. 

The  inquiries  which  are  embraced  in  this  part  of  the  work  have 
necessarily  led  to  an  investigation  into  the  Feudal  System.  To  what 
extent  that  System  prevailed  in  England  down  to  the  period  of  the 
Norman  Conquest  is  stated ; — its  rise  is  traced  ; — and  the  reasons 
and  circumstances  to  which  it  owed  its  origin  here,  as  well  as  on  the 
Continent  of  Europe  so  far  as  such  an  extension  of  the  enquiry  has 
been  deemed  necessary  for  the  elucidation  of  its  progress  and  establish- 
ment in  England,  and  the  sources  from  which  it  was  derived,  are 
endeavoured  to  be  pointed  out. 

Here,  perhaps,  I  may  have  occasion  to  solicit  the  candid  and  un- 
biassed consideration  of  my  readers — for  although  to  many,  parti- 
cularly those  to  whom  the  works  of  Sir  Francis  Palgrave,  and  Mr. 
Allen,  and  of  Savigny  and  Niebuhr  are  familiar,  the  deductions  which  I 
have  drawn  as  to  the  sources  of  the  Feudal  System  will  not  come  wholly 
by  surprise ;  yet  the  views  which  I  have  presented  are,  I  am  obliged 
to  confess,  not  strictly  in  accordance  with  those  which  are  sanctioned 
by  the  venerated  names  of  Sir  Henry  Spelman,  Sir  Matthew  Hale, 
Sir  William  Blackstone,  and  others  who  have  now  passed  away :  nor, 
as  I  am  almost  afraid  to  avow,  are  they  always  in  unison  with  those  of 
our  eminent  contemporary,  Mr.  Hallam.  A  patient  examination  of 
the  chronicles  and  records  of  the  times,  and  a  careful  perusal  of  the 
Digest  of  Justinian,  and  the  Theodosian  Code  with  the  Commentary 
of  Gothofred,  long  since  (a),  forced  upon  me  in  great  part,  the  con- 
clusions which  are  here  presented  ;  they  have  been  fortified  by  all  that 
I  have  since  read,  particularly  the  great  work  published  by  Sir  Fran- 
cis Palgrave  in  this  country,  and.  that  of  M.  Savigny  in  Germany  (b). 

(a)  1811,  when  the  Introductory  Discourse  to  the  Code  Napoleon  was  published. 

(J)  I  have  used  great  exertions,  but  without  effect,  to  make  myself  sufficiently  master  of  the 
German  language  to  read  this  work  in  the  original.  I  have  been  obliged  to  use  Mr.  Cathcart's 
and  the  French  translation,  the  latter  being,  in  some  parts,  an  abridgment  rather  than  a  trans- 
lation. 
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The  second  part  of  the  work  commences  with  the  Norman  Con- 
quest. I  have  endeavoured,  from  the  ample  records  of  the  times,  aided 
by  the  works  of  modern  historians,  to  present  to  the  view  of  the  reader 
the  true  nature  of  that  Conquest,  and  its  effect  upon  the  pre-existing  laws 
and  constitution  of  England ;  and  then  to  trace  the  rise  and  estab- 
lishment of  the  Common  Law  of  England,  and  generally  to  point 
out  its  sources — ending  with  an  account  of  the  leading  principles  of 
Common  Law  and  of  the  system  of  Judicial  procedure  in  the  Courts 
of  Common  Law,  with  reference  to  the  rights  of  property.  Having  had 
occasion  to  make  frequent  reference  to  detached  portions  of  the  Roman 
law,  I  have  thought  it  might  be  convenient  here  to  introduce  a  short 
summary  of  the  Institutes  of  Justinian  as  to  Persons,  Things,  and 
Obligations  ;  so  much  as  relates  to  Actions  will  be  found  in  the  pre- 
ceding part  of  the  work. 

Here  again,  so  far  as  regards  the  origin  and  sources  of 'the  Com- 
mon Law,  I  have  found  myself  occasionally  in  conflict  with  some  of 
the  most  venerated  of  our  ancient  instructors  and  guides.  I  can 
assure  the  reader  that  I  have  not  searched  for  novelties ;  it  would 
have  been  so  largely  conducive  to  my  ease,  and  would  so  materially 
have  accelerated  the  time  when  I  could  have  offered  that  part  of  the 
present  work  to  which  all  these  inquiries  are  but  preliminary  (though 
in  my  mind  necessary),  namely  the  History,  and  the  Principles  of 
the  existing  system  of  Equitable  Jurisprudence  which  is  administered 
in  the  Court  of  Chancery,  that  I  should  have  gladly  incorporated,  or 
referred  to,  any  work  that  might  have  afforded  such  a  view  of  the 
origin  and  sources  of  the  Common  Law  as  I  could  have  adopted ;  but 
this  I  did  not  find,  even  in  the  well  known  and  valuable  work  of 
Mr.  Reeves,  from  which,  however,  in  other  respects  I  have  largely 
derived  instruction  and  assistance. 

I  have  next  proceeded  to  trace  the  Rise,  the  Progress,  and  the  final 
establishment  of  the  Modern  Equitable  Jurisdiction  of  the  Court  of 
Chancery,  and  have  endeavoured  to  point  out — the  reasons  which  gave 
occasion  for  the  establishment  of  a  court  having  a  distinct  jurisdiction 
from  that  of  the  Courts  of  Common  Law, — the  nature  and  extent  of  the 
powers  of  that  Court, — and  the  principles  upon  which  its  jurisdiction 
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was  originally  founded, — and  to  detail  the  heads  or  divisions  into  which 
that  jurisdiction  ultimately  settled  down,  and  thus  to  exhibit  the  leading 
features  and  principles  of  the  modern  jurisdiction  of  the  Court  of 
Chancery. 

The  next,  and  concluding  volume,  a  portion  of  which  I  had  com- 
pleted before  I  found  it  necessary  to  enter  upon  the  history  of  the 
Court  and  its  jurisdiction,  will  exhibit,  so  far  as  I  am  competent  to 
the  task,  how  those  principles  (expanded  and  modified  as  they  have 
been  by  the  intelligence  of  a  succession  of  as  able  men  as  ever 
perhaps  adorned  the  judgment-seat),  are  applied  at  the  present  day: 
that  is,  a  practical  view  of  the  Equitable  Jurisprudence  administered 
in  the  Court  of  Chancery  in  all  its  branches  (a). 

I  am  fully  conscious  how  large  must  be  the  expectations  from  such 
a  preface  ;  and  many  of  my  readers  will,  I  fear,  leave  the  work  with 
but  a  small  portion  of  those  expectations  realized. — Can  I  hope  that 
even  one  will  not  experience  some  disappointment?  This  assurance 
I  can  give  to  the  reader,  that  whatever  my  moderate  abilities  and 
limited  attainments  (without  regard  to  any  sacrifice)  could  accomplish, 
has  been  effected  ;  to  have  constructed  such  a  work  so  as  to  claim 
for  it  the  character  of  being  anything  like  perfect  and  complete, 
would  have  required  a  grasp  of  mind,  a  retentiveness  of  memory,  and 
an  extent  of  knowledge  to  which  I  do  not  pretend,  and  a  command  of 
time  from  which  I  have  necessarily  been  excluded. 

In  a  work  the  design  of  which  is  mainly  practical,  it  may  perhaps 
be  considered  that  too  much  of  historical  detail  has  been  introduced, 
and  that  some  collatei-al  subjects,  for  instance,  as  to  the  constitution  of 
Parliament,  might  have  been  omitted.  As  some  excuse  for  having 
been  led  into  these  inquiries,  I  may  remark  that  Lord  Chief  Baron 
Gilbert,  in  his  Forum  Romanum,  has  touched  ujjon  almost  every 
topic  on  which  I  have  enlarged ;  and  each  of  them  has  appeared  to  me 
to  be  conducive  to  the  true  understanding  of  the  main  subject.  Of 
this  I  feel  assured  that  the  introduction  of  these  topics  will  not  be 

(a)  In  this  volume  Mr.  Maddocks'  work,  so  far  as  it  relates  to  the  principles  of  the 
Equitable  jurisdiction,  and  the  more  important  points  of  practice  relating  to  particular  suits, 
for  instance,  Foreclosure  and  Specific  Performance,  will  be  incorporated.  I  have  indeed 
already  taken  the  advantage  of  a  part  of  it. 
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considered  as  derogating  from  the  value  of  the  work  by  those  accom- 
plished persons  with  whom  it  is  my  good  fortune  to  be  in  continual 
intercourse,  and  to  whom  its  dedication  is  addressed. 

I  have  to  acknowledge  many  favours  in  the  way  of  assistance 
afforded  to  me  in  the  progress  of  this  undertaking.  To  Lord  Lang- 
dale  I  must  offer  my  thanks  for  his  having  kindly  presented  me  with 
the  Ancient  Laws  of  England  and  of  Wales,  published  by  the  Record 
Commissioners.  To  my  friend,  Mr.  Cecil  Monro,  I  am  under  especial 
obligation  ;  with  a  kindness,  I  believe  unequalled,  he  placed  in  my 
hands  his  large  selections  from  the  decrees  in  the  Registrar's  books 
down  to  the  end  of  the  reign  of  Elizabeth,  made  with  a  view  to  the 
practice  and  history  of  the  Court,  of  which,  as  will  be  seen,  I  have 
largely  availed  myself.  To  my  friends,  Mr.  James  Booth  and  Mr. 
Spurrier,  I  have  to  offer  my  acknowledgments,  for  their  having  been 
kind  enough  to  peruse  the  original  manuscript,  and  to  offer  many 
valuable  suggestions,  which  I  have  in  great  part  adopted ;  to  the 
former,  in  particular,  I  am  obliged,  for  his  having  given  me  his 
valuable  aid  as  to  the  arrangement  of  the  work.  To  Mr.  Swanston, 
Q.  C,  Mr.  Wakefield,  Q.  C,  Mr.  C.  Purton  Cooper,  Q.  C,  and  Mr. 
Wright,  of  Lincoln's  Inn,  I  have  also  to  offer  my  acknowledgments, 
for  their  having  kindly  lent  me  several  books  which  I  could  not  readily 
procure;  Mr.  Wright,  indeed,  accommodated  me  with  the  loan  of 
several  important  works  relating  to  the  Roman  law,  with  which 
perhaps  I  should  not  otherwise  have  been  acquainted.  From  my 
friend  Mr.  Simons  I  have  also  received  important  assistance,  by 
his  having  lent  me  the  valuable  little  unpublished  Treatise  on  the 
Origin  of  Equity,  compiled  by  Sir  Henry  Seton.  My  great  obliga- 
tions to  Mr.  Hayes  are  acknowledged  in  another  place.  The  effi- 
cient assistance  I  have  received  from  Mr.  Spilsbury,  the  intelligent 
librarian  of  Lincoln's  Inn,  whom  I  always  found  equally  willing  and 
competent  to  direct  me  to  the  books  which  would  assist  my  researches 
in  all  their  branches,  also  deserves  my  acknowledgments.  I  have 
also  to  refer,  with  great  satisfaction,  to  the  ready  and  efficient  as- 
sistance that  has  been  afforded  to  me  by  Messrs.  Stevens  and  Norton, 
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the  publishers  of  this  work,  by  their  voluntarily  printing  at  their  own 
expense  the  original  draught  of  this  volume,  so  that  the  present  is 
in  eflfect  a  Second  Edition  ;  and  I  was  thus  enabled  to  obtain  the 
suggestions  which  I  have  received  for  the  improvement  of  the  original 
draught  from  Mr.  Booth  and  Mr.  Spurrier. 

It  only  remains  that  1  should  say  something  as  to  the  references 
and  the  errata.  The  editions  of  the  ancient  Chronicles  and  Histories 
which  I  have  chiefly  referred  to-,  are  the  Scriptores  post  Bedam,  the 
collection  in  three  folio  volumes  by  Mr.  Gale  and  Mr.  Fell,  and  the 
Decem  Scriptores,  collected  by  SirR.  Twysden.  Where  the  reference 
is  double,  thus,  100,  20  (and  the  same  mode  of  reference  is  applied  to 
Matthew  Paris),  the  latter  figures  refer  to  the  line  in  the  page. 
Where  the  Saxon  Chronicle  is  referred  to  simply,  it  is  to  the  Latin 
edition  ;  but  most  commonly  the  valuable  English  translation  by  Mr. 
Ingram  is  that  which  I  have  used.  The  learned  Mr.  Kemble's  edition 
of  the  Anglo-Saxon  Charters  (with  his  judicious  introduction)  has  of 
course  been  my  manual ;  but  Heming,  the  Textus  RofFensis,  and  the 
other  collections,  have  occasionally  been  referred  to :  any  further  ex- 
planations which  are  necessary  will,  I  believe,  be  found  in  the  notes. 
As  regards  the  references  in  those  parts  of  the  work  which  treat  of  the 
Common  Law,  and  the  Equitable  Jurisdiction  of  the  Court  of  Chancery, 
besides  referring  to  some  leading  authority,  I  have  generally  added  a 
reference  to  some  treatise,  in  which  the  modern  doctrines  connected 
with  the  subject  are  fully  entered  into.  Sometimes,  on  points  merely 
elementary,  I  have  contented,  myself  with  simply  referring  to  the 
treatise  itself,  I  hope  that  1  have  not  left  any  branch  of  the  ancient 
law  which  I  have  had  occasion  to  investigate  without  stating  generally 
the  existing  law  on  the  subject,  particularly  where  it  has  been  affected 
by  any  Act  of  Parliament,  or  referring  to  some  treatise  where  it 
may  readily  be  found.  The  Table  of  Contents  and  the  Index  will, 
I  trust,  be  found  sufficiently  ample  to  secure  an  immediate  reference 
to  any  passage  that  may  be  desired. 

On  looking  through  this  volume  since  it  has  been  completed,  I 
have,  I  confess,  found  more  errors  than  I  had  expected  ;  those  which 
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appeared  to  be  of  any  consequence  are  corrected  in  the  Errata.  There 
are  some  faults  of  grammar  and  of  language,  and  of  misplaced  punc- 
tuation, which  I  must  throw  myself  on  the  kindness  of  the  reader  to 
correct ;  those  who  are  aware  of  the  distractions  to  which  a  practising 
barrister  is  necessarily  subjected,  will  not,  perhaps,  be  surprised  at 
the  amount.  As  to  the  errors  which  may  have  arisen  from  my  insuffi- 
II  ciency  for  the  task,  of  course  I  say  nothing. 

With  these  observations  I  commit  the  present  volume  to  the  judg- 
ment of  the  public,  particularly  of  the  members  of  the  profession  to 
which  I  belong.  I  confess  myself  to  be  an  ardent  admirer  of  the  System 
of  Jurisprudence  which  is  administered  in  the  Court  of  which  I  have 
attempted  to  trace  the  history,  though  by  no  means  blind  to  the  defects 
which  yet  exist  in  some  of  the  ministerial  departments  connected  with 
its  administration.  I  entertain  the  firmest  conviction  that  it  is  to  the 
Court  of  Chancery,  and  the  principles  which  that  Court  has  ever  pro- 
fessed peculiarly  to  take  as  its  guide  and  to  enforce,  that  the  pre- 
sent (I  am  unwilling  here  to  advert  to  any  exceptions)  enlightened 
system  of  jurisprudence  which  is  administered  in  the  Courts  of  Common 
Law  is  in  a  great  degree  to  be  attributed.  If  the  following  pages  shall 
to  any  extent  lead  to  just  views  being  entertained  of  the  important 
benefits  which  have  been  conferred  by  that  Court,  as  regards  the  laws 
of  our  native  country,  and  they  shall  be  found  to  tend,  in  any  degree, 
to  the  elucidation  of  the  System  of  Jurisprudence  of  which  they  more 
especially  treat — if  I  should,  in  consequence,  be  one  of  those  to 
whom  it  is  permitted  Dixisse  Vixi, — then  I  shall  be  rewarded  indeed 
for  the  labour  I  have  bestowed  in  their  compilation. 

Lincoln's  Inn,  May,  1846. 
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Page  4,  note  (e),for  15  read  25, 

8,  note  {(i),  2nd  line,  before  "  civ."  insert  "  vol.  i." 
28,  note  (7n),for  140,  read  120. 
32,  23rd  line,  dele  "the"  before  "  devise." 
45,  note  (a),  for  7,  read  17  b. 

58,  note  (a),  last  line,  dele  "  and,"  and  insert  "  to  the"  before  "  Britons." 

59,  note  (/),  after  79,  read  l.for  i. 

71,  note  (ff),  3rd  line,  read  "  Bishops  signing  as  attesting.'' 
102,  note  (A), /or  46,  read  94. 
Ill,  note  {d),for  5,  read  6. 
119,  note  {k),for  1.  c.  3,  read  x.  c.  8. 
140,  note  (h),  10th  line,  ./b?'  "  ifi."  read  "  Bracton-"      The  reference  to  the  first 

quotation  from  Bracton,  line  8,  has  slipped  out. 
163,  note  {g),  1st  line,  read  "  1st  Rep.  on  Real  Prop." 
200,  11th  line,  read  7  &  8  Vict.  c.  111. 

218,  note  (c),  line  11,  read  "  aequo,"  and  line  13,  read  "  invicem  prsestare." 
288,  line  8,  after  "  body,"  insert  "  by  Sir  Edward  Coke." 
348,  note  (6),  5th  line  from  the  end,  read  "  22  Edw.  IV.  6." 


from  the  end,  to  "point,"  in 
the  5th  line,  ought  to  have  been  erased. 
569,  14th  line, /or  "  circumstance,"  read  "  circumstances." 
584,  note  (6),  2nd  line,  after  "  Will.  IV."  read  "  c.  27." 
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PART    THE    FIRST. 


BOOK    THE    FIRST. 

THE    LAWS    AND    INSTITUTIONS    OF    BRITAIN    UNDER    THE 
ROMANS,    ANGLO-SAXONS,    AND    DANES. 


CHAPTER    I. 

Roman  CoNauEST  of  Britain. — Judicial  Tribunals  of  Roman  Britain — Papinian, 
Ulpian,  and  Paulas  in  Britain — Roman  Municipal  Institutions  and  Roman  Juris- 
prudence introduced. 

The  Anglo-Saxon  Conquest. — The  Ochtarchy — Nature  of  the  Anglo-Saxon  Con- 
quest as  it  affected  the  indigenous  population,  their  Laws,  and  their  Religion — Resort 
of  the  Anglo-Saxons  to  the  Towns — Classes  of  Anglo-Saxon  Freemen. 

Fifty-four  years  before  the  Christian  era  Csesar  defeated  Cassibelan, 
and  compelled  him  to  become  a  tributary  to  the  Roman  empire;  but 
till  the  reign  of  Claudius,  a.d.  43,  the  Romans  did  not  make  any 
permanent  settlement  in  Britain.  In  the  year  51,  Caractacus  was  led 
captive  to  Rome  (a) ;  ten  years  afterwards  a  formidable  revolt  under 
Boadicea,  excited,  according-  to  Dion  Cassius,  in  a  great  degree  by 
the  extortions  of  the  philosopher  Seneca,  was  quelled  by  Suetonius 
Paulinus ;  the  Britons,  however,  were  not  yet  subdued.  Petilius 
Cerialis,  and  Julius  Frontinus,  the  great  master  of  the  art  of  war,  under 
Vespasian,  enlarged  the  Roman  dominion  in  Britain;  but  it  was  not 
till  about  the  year  82  that  the  Britons  were  finally  reduced  to  subjec- 
tion :  this  was  achieved  by  Agricola,  avIio  ultimately  extended  his 
conquests  to  the  boundaries  of  the  Scottish  Highlands  (b). 

Under  the  presidency  of  Agricola,  and  of  the  succeeding  governors, 
amongst  whom  are  numbered  some  who  afterwards  attained  the  impe- 
rial dignity,  the  southern  and  midland,  and  part  of  the  western  counties, 

(a)  Sueton.  Claud,  xvii. ;  Tac.  Ann.  xii.  37.      Milton,  Hist,  of  Eng.  86—92 ;  Lingard,  i.  c.  1. 

(b)  Tac.  Vit.  Agric. — Ann.  xiv.  35  ;  Dion.      p.  40 — 45. 
Cass.  lib.  Ixii.  Ixvi ;    Carte,  i.  p.  115,  ef  seq.; 


2         Britain  under  the  Romans — Papinian,  Ulpian,  and  Paidus. 

together  with  Lancashire  and  Yorkshire,  became  insensibly  moulded 
into  "  the  elegant  and  servile  form  of  a  Roman  province  "  (c). 

About  the  year  403,  the  Roman  forces  were  withdrawn  to  assist  in 
the  defence  of  Honorius  against  the  attacks  of  his  formidable  adversa- 
ries the  Goths,  led  on  by  the  celebrated  Alaric  their  king  {d).  From 
that  time  the  Romans,  pressed  by  hosts  of  barbarians  on  every  side, 
could  do  no  more  than  afford  temporary  assistance  to  the  Britons ;  and 
some  few  years  afterwards  Honorius  sent  letters  to  the  cities  of  Britain 
to  provide  for  their  own  defence  (e),  and  thenceforth  (/)  Britain  ceased, 
even  nominally,  to  be  a  part  of  the  Roman  empire.  For  more  than 
three  centuries,  therefore,  Britain  was  a  Roman  province  {g)\  during 
that  time  it  was  the  scene  of  many  important  events  connected  with  the 
Roman  empire,  and  several  of  the  most  distinguished  of  the  emperors 
exercised  here  in  person  the  imperial  functions  (//). 

The  judicial  tribunals  of  Roman  Britain  appear  to  have  been  fashioned 
according  to  Roman  models  {i).  Papinian,  one  of  the  most  celebrated 
of  the  Roman  jurists,  presided  under  Septimius  Severus  in  the  forum 
of  York  {It)  ;  and  Selden  thought  it  not  improbable  that  Ulpian  and 
Paulus,  whose  opinions  and  writings  have,  to  some  extent,  influenced 
the  jurisprudence  of  the  whole  of  modern  Europe,  may  have  exercised 
the  functions  of  assessors  in  the  tribunals  of  Roman  Britain  (/)• 

That  many  of  the  British  customs,  even  some  of  their  institutions, 
were  preserved  is  extremely  probable  (m)  ;  ancient  usage,  where  it  did 
not  contradict  positive  law,  was  always  treated  by  the  Romans  with 
great  respect  and  consideration  (w) :  but  there  can  be  little  doubt  that 
inheritance,  alienation,  and  contracts  in  general  were  governed  by 
the  doctrines  of  the  Roman  law,  and  that  the  Roman  municipal  regula- 

(c)  Gibbon,  iv.  p.  292;  ib.  \i.  p.  386.  perors.  The  balance  of  testimony  is  in  favour 
(The  quotations  will  usually  be  made  from  of  Constantine,  having  been  born  here  of  a 
the  edition  of  1807)  ;  Whitaker,  vii.  §  5.  British  mother.       See  Palgr.  Rise,  &c.  378— 

(d)  Gibbon,  v.  p.  195;  Milton,  p.  111.  381. 

(e)  Gibbon,  v.  365;  Zosimus,  vi.  c.  10;  (i)  Whitaker,  viii.  §  1.  In  the  Cod.  Theod. 
Bede,  Hist.  Eccles.  i.  c.  12.  xi.  7.  2,  there  is  a  declaratory  law  or  rescript 

(/)   "Four  hundred  and   seventy  winters  of  Constantine  as  to  the  liabilities  of  Decu- 

since  Julius  Caesar   first   sought   the   land,"  rions,    the   chief    municipal   officers    in    the 

Sax.  Chron.,  Ingr.  p.  13  ;  Milton,  p.  115.  principal  towns,  addressed  to  Pacatianus  Vica- 

{g)  "  Pro  vario  et  mutante  subinde  rerum  rius  Britanniarum. 

statu per  annos  360  aut  circiter,"  Selden,  {k)  Dion.  C.  lib.  Ixxvi ;   Selden,  Diss,  in 

Diss,  in  Flet.  iv.  §  4.  Flet.  c.  iv.  §  3 ;  Camd.  627,  ed.  1600. 

(h)  In  Cod.  Just.  iii.  32.  1,  there  is  a  re-  (I)  Se\den,  tibi  sup. 

script  of   Severus   from  York,  dated  in   the  (m)  Whitaker's    Hist,    of  Manchester,    c. 

same  year  that  he  constructed  his  celebrated  viii.  vol.  i.  p.  334.      Even  Gibbon's  commen- 

wall.     Vespasian  and  Titus  here  first  distin-  dations  have  not  preserved  this  very  learned 

guished    themselves.      Hadrian,    Constantius,  work  from  falling  almost  into  oblivion. 
Constantine  the  Great,  Maximus,  and  Carau-  (n)    Int.  al.  Cod.  J.  viii.  tit.  53  ;    Dig.  i.  3. 

sius,  are  amongst  those  (Carte,  i.  127,  &c. ;  33,  et  seq.;  ib.  iii.  4.  6. 
Gibbon,  v.  p.  228,  &c.)  who  were  here  as  em- 
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tions  (o)  very  generally  prevailed  in  the  towns,  which  were  numerous 
and  many  of  them  in  a  flourishing  condition  (/?). 

From  the  time  that  Britain  ceased  to  be  under  the  dominion  of  the 
Romans,  a  system  of  domestic  government  appears  to  have  been 
established  by  the  clergy  and  the  municipal  bodies;  ultimately,  how- 
ever, the  inhabitants  seem  to  have  submitted  to  the  presidency  of  a 
number  of  petty  kings  {q) :  Mr.  Whitaker  indeed  considers  that  the 
authority  of  the  British  princes  was  never  entirely  abrogated  (r). 

The  Picts  and  Scots  who  bordered  upon  the  Roman-Britons  in 
the  Lowlands  of  Scotland,  taking  advantage  of  the  withdrawal  of 
the  Roman  legions  (5),  renewed  their  attacks,  which  even  in  the  reign 
of  Valentinian,  a.d.  364 — 369,  it  had  required  great  exertions  on  the 
part  of  his  generals  to  repel  {t). 

The  failure  of  the  humiliating  application  of  the  Britons  to  jEtius, 
A.D.  446  (m),  extinguished  all  hopes  of  assistance  from  their  late  pro- 
tectors; and  between  the  years  443  and  449,  the  Britons  of  the  south 
were  induced  by  Vortegern,  one  of  the  most  influential  of  the  British 
princes,  to  invite  a  body  of  Jutes,  or,  as  they  as  well  as  the  neigh- 
bouring tribes,  are  generally  called,  Saxons,  under  Hengist  and  Horsa, 
to  supply  the  place  of  their  former  defenders,  and  on  similar  terms, 
namely,  stipulating  to  provide  them  with  habitations,  and  to  pay  them 
a  settled  stipend  in  return  for  their  military  services  {x).  Examples 
were  not  wanting  of  the  Roman  emperors  having  resorted  to  the  same 
expedient  for  protecting  their  frontiers  (y) ;  indeed  some  Quadians, 
Burgundians,  and  Vandals  had  been  successively  sent  for  this  purpose 
to  Britain  by  the  Emperors  Marcus  Antoninus  and  Probus  {z). 

The  Saxon  auxiliaries  under  Hengist  and  Horsa,  who  were  domiciled 
in  Kent,  for  a  time  confined  themselves  to  the  duties  which  they  had 
been  invited  to  perform,  long  enough  perhaps  to  make  them  acquainted 
with  the  general  features  of  the  political  and  judicial  institutions  of 

(0)  Gibbon,  v.  p.  365.  {jo)  DonantibusBritannislocumhabitationis 

{p)  Sueton.  Vespas.  iv.   &c.  Tacitus,  Vit.  inter  eos,  ea  conditione  ut  hi  pro  patriae  pace 

Agric.  c.  21,  describes  the  early  adoption  of  et  salute  contra  adversaries  militarent,  illi  miii- 

Roman  habits  by  the  Britons ;  and  see  Whit-  tantibus    debita  stipendia  conferrent,  Bedse, 

aker,  vii.   §  5;  and  Dr.  Duck,  p.  xi.  et  seq.  Hist.  Eccles.  lib.  1.  c.  12  to  15;   Sax.  Chron. 

Eng.8vo.edn.  a.d.   443 — 449;    Malmesbur.    p.    8,    9,    fol. 

{q)  Gibbon,  V.  p.  362 — 5  ;  vi.p.  381  ;  Lin-  edit.    Gibbon,  in  order  to  reconcile  the  some- 

gard,  i.  p.  82.  what  conflicting  testimony  of  Bede,  fortified 

(r)   Hist,  of  IManch.  c.  viii.  as  it  is  by  Gildas,  with  that  of  Nennius,  c.  28, 

(s)   73,000  foot  and   13,000  horse  was  the  supposes  that  Hengist  and  Horsa  were  ranging 

usualcomplement  of  the  Roman-British  army,  along  the  eastern  coast,  c.  xxxviii. ;  vi.  p.  381. 

according  to  Whitaker,  c.vi.  §  4  ;  37,500  horse  Sir  F.  Palgrave,   Rise,  &c.  p.  395,  treats  the 

and  foot,  according  to  Gibbon,  i.  p.  27.  whole  story  of  the  invitation  as  a  fable,  but 

{t)  Ammian.  xxvi.  c.  4,  p.  352  ;  xxviii.  c.  see  the  additional  note,  No.  1. 

3,  p.  406  ;  Gibbon,  iv.  c.  25,  p.  299.     The  {y)  V.  infra. 

German  auxiliaries  appear  at  this  time  to  have  {z)  Dion  C.lib.  Ixxi.  Camden  ;  Milton,  p. 

formed  the  strength  of  the  Roman  armies.  102. 

(«)  Gildas,  c.  17. 

B  2 
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their  hosts — if  indeed  they  had  not  been  familiar  with  them  long 
before  (a).  However,  Hengist  and  his  companions  soon  came  to  the 
resolution  of  making  a  permanent  settlement  in  Britain.  The  accounts 
which  they  sent  to  their  countrymen  brought  successive  bands  of 
Jutes,  Angles,  and  other  Saxon  tribes,  on  the  same  errand  (b).  A  series 
of  desperate  conflicts  took  place  at  first  with  varied  success  (c).  There 
was  no  lack  of  valour  on  the  part  of  the  Britons,  but  at  length  the  fero- 
city and  obstinate  perseverance  of  the  Anglo-Saxon  race  prevailed,  A 
very  large  proportion  of  the  free  native  population  appears  to  have 
been  exterminated  or  driven  either  to  foreign  lands,  or  the  wilds  and 
mountains  of  Cornwall,  Wales,  and  Scotland  (tT)- 

Eight  separate  kingdoms  or  states  were  established  by  the  conque- 
rors. Hengist  and  his  companions,  who  were  Jutes,  were  content  with 
their  original  territory,  the  county  of  Kent  (e),  which  had  always  been 
the  most  civilized  portion  of  Britain  (/).  The  Angles,  from  whom  we 
derive  our  name,  established  themselves  in  the  eastern  and  midland 
counties,  including  Worcestershire,  and  in  Northumberland. 

There  is  strong  reason  to  believe,  notwithstanding  the  language  of 
some  of  the  ancient  chronicles  denoting  a  general  extermination,  that 
on  the  settlement  of  the  Saxons  in  England,  the  Roman-Britons  and 
their  conquerors  became  much  more  closely  connected  than  their 
descendants  have  been  willing  to  believe  (g),  and  that  some  portion  of 
the  original  inhabitants  were  preserved  by  the  conquerors  as  slaves  or 
dependants  (h).  The  relative  circumstances  of  the  two  races  render 
this  probable.  Agriculture  had  been  brought  to  a  considerable  degree 
of  perfection  among  the  Roman  Britons  (i).  In  London  at  least  com- 
merce was  successfully  prosecuted  (j).     There  were  many  flourishing 

(a)  Palg.  Rise,  &c.  384.  has  given   a  short  summary   of  the  British 

(b)  Deinde  mittebant  Hengist  et  Horsa  ad  story,   (p.    138,  et  seq.)  from   Nennius    and 
Anglos  jubebantque    ut    sibi    transmitterent  Gildas.    and    Malmesbury.       King   Arthur's 
plus   auxilii,  ac  iis    exponebant  Britannorum  exploits  may  be  seen  in  Gibbon,  vi.  p.  390. 
ignaviara  atque  terrse  opulentiam,  Sax.  Chron.  (f)  Cses.  de  Bel.  Gal.  v.  c.  14. 

A.D.  449,  Gibson's  edition.  (y)   Palgr.  p.  408,  note. 

(e)  Gibbon,  vi.  p.  383—387  ;  Lingard,  i.  (A)  See  Hallam,  Mid.  A.  ii.  p.  386,  7. 
p.  92 — 103.  Huntingdon,  (p.  180,  HI,)  in  de-  (i)  Britain  had  for  some  time  before  ex- 
scribing  some  of  the  battles  between  the  ported  large  quantities  of  corn,  A  mm.  Marcell. 
Britons  and  the  Saxons,  remarks,  that  the  xviii.  c.  2,  ed.  Gronov.  p.  145,  and  the  refer- 
former  retained  the  Roman  tactics,  Palgr.  p.  ences  in  the  note  of  Salmasius  ;  and  see 
405,  n.  Gildas,  c.    1,     p.    1.    ed.    Gale,    (though   his 

{d)  Lingard,  i.  104,  105.  Theonus,  the  testimony  is  to  be  admitted  with  some  allow- 
last  British  Bishop  of  London,  was  compelled  ances.  Gibbon,  vi.  p.  384,  note).  Agricul- 
to  fly,  having  first  hid  the  relics,  Camden,  ture,  however,  miserably  fell  off  when  prac- 
372  ;  and  we  hear  no  more  of  the  British  tised  by  persons  in  servitude,  Henry's  Hist, 
clergy  in  Anglo-Saxon  Britain,  Palgr.  Rise,  of  G.  B.  ii.  p.  388. 
&c.  p.  152.  (j)  Tacitus,  Ann.  xiv.   c.  33;    Whitaker, 

(e)  Sax.   Chron.   a.d.    449  ;    Bede,    Hist.  xi.  §  2.     The  Romans  endeavoured  to  force 

Eccles.  i.  c.  15  ;  Lingard,  i.  p.  94.    According  on    the    city    the    name    of   "Augusta,"    as 

to   the   British  writers,   it   was  by  treachery  a    substitute    for    London,    Amm.    Marcell. 

more  than  by  force  of  arms  that  the  Saxon  xxvii.   c.  8,  p.   383  ;    xxviii.    c.    3,    p.   406. 

kingdom    of  Kent  was   established.     Milton  Amongst  the  other  fabulous  stories  in  Wil- 
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towns  (k)  in  which  there  was  great  store  of  skilful  workmen  (Z).  The 
Saxons,  on  the  other  hand,  were  unpractised  in  agriculture,  and  being- 
unaccustomed  to  living  in  towns,  were  wholly  unfitted  for  trade  or  civic 
occupations  (m).  So  that  in  order  that  the  conquerors  might  enjoy 
the  benefits  they  had  promised  to  themselves  in  seizing  on  the  country 
as  their  own,  it  was  scarcely  less  necessary  for  them  to  retain  a  portion 
at  least  of  the  cultivators  of  the  soil,  and  such  of  the  inhabitants  of 
the  towns  as  were  engaged  in  the  peaceful  pursuits  of  commerce  and 
the  arts,  than  it  was  to  preserve  the  cattle  on  the  farms  (ji).  In  this 
way,  independently  of  direct  adoption  among  the  Saxons  themselves, 
some  traditionary  remains  of  the  laws,  as  well  as  religion  of  the  Roman- 
Britons  were  preserved — unheeded  perhaps  by  the  conquerors,  who 
would  look  only  to  the  amount  of  the  rents  in  money  and  in  kind,  and 
the  tallages  they  chose  to  impose  (o). 

The  continual  state  of  internal  war  which  devastated  the  country  for 
so  long  an  interval  prior  to  the  final  establishment  of  the  Anglo- 
Saxons,  must  soon  have  given  great  importance  to  the  towns,  where 
alone  security  from  sudden  attacks  could  be  obtained  ;  so  that  necessity 
must  have  driven  the  Saxons  to  relax,  in  some  degree,  from  their  anti- 
pathy to  towns.  London  was  still  in  the  time  of  Ethelbirht,  a.d.  604, 
much  resorted  to  by  sea  and  land  as  a  place  of  commerce  (p).  At  this 
time  it  must  have  had  a  considerable  admixture  of  Saxon  inha- 
bitants (q). 

The  Anglo-Saxon  freemen — and  I  should  be  inclined  to  say  that 
every  Saxon  settler  was  originally  free — were  distinguished  into  two 
classes :  the  Thanes,  or  those  of  gentle  birth,  the  descendants  of  the 
free  inhabitants  of  the  native  country ;  and  the  Ceorls,  who  were  free, 
but  of  an  inferior  class;  these  might  be  chiefly  the  descendants  of 

kins'  text  of  the  treatise  called  "  The  Laws  (o)  See  add.  note,  No.  2.  It  is  to  be  re- 
ef Edward,"  it  is  stated  that  London  was  marked  that  Somersetshire  was  not  finally- 
built  on  the  model  of  Troy,  Wilk.  p.  206.  reduced  till  the  time  of  Ina,  and  Mr.  Carte 

(k)  Gibbon,  v.  p.  365,  &c.     Nennius  gives  (i.  p.  278,)  has  discovered  four  British  Lords 

a  list  of  33  British  towns,  including  London  of  Somersetshire  attending  the  court  of  Athel- 

and  York  ;  it  is  inserted  in  Ingram's  Saxon  stane,  a.d.  938. 

Chronicle,  p.  448.     But  London,  as  well  as  (p)  Bede,  ii.  c.  3.     Possibly  Bede  may  be 

the  rest,  then  and  long  afterwards  was  prin-  referring  to  his  own  time, 
cipally  built  of  wood,  Palgr.  p.  clxxii.    Many,  {q)  The  inhabitants  of  London  would  hardly 

as  Camolodunum  (Tac.  Ann.  xii.  32,  xiv.  31),  have   dared   to   expel  Mellitus  their  Bishop, 

were  founded  by  Roman  veterans.  a.d.  623,  (Bede,  ii.  c.  6,)  unless  they  had  been 

(l)  Whitaker,    c.  viii. ;    Milton,    Hist,   of  principally  Saxons,  and  yet  it  is  nowlierespeci- 

Eng.  p.  105.  fically  mentioned  that  London  formed  part  of 

(m)  Arva  per  annos  mutant,  ne  pati  qui-  any  one  of  the  early  Anglo-Saxon  kingdoms. 

dem   inter  se  junctas    sedes,   Tac.  de    Mor.  See  Palgrave,  Rise,  &c.  p.  414.     From  a.d. 

Germ.;  and  see  Robertson's  Charles  V.  proofs,  623   to  764  it  is   scarcely  mentioned.     Mr. 

i.  p.  246  ;  Savigny,  Midd.  Ag.  torn.  1,  p.  197.  Clark  (Vestig.  Anglic,   i.  p.  118)   says  from 

(w)  See  Lingard,   i.  p.   104;  Gibbon,  vi.  616;  the  above  passage  in  Bede  had  for  the 

p.  396,  7 ;  Palgrave,  Rise,  &c.  26,  7.  moment  escaped  him. 


6  Nature  of  Barbarian  Settlements  in  Europe. 

the  freedmen  and  slaves  of  the  original  settlers,  but  with  some  mixture 
of  the  indigenous  population. 

I  proceed  to  take  a  general  view  of  the  condition  of  the  different 
Anglo-Saxon  states  as  regards  the  rights  of  property,  at  the  time  when 
they  were  converted  to  Christianity,  after  which  event  the  process  of 
direct  legislation  began.  It  is  only  as  regards  property  in  land  that  we 
have  any  materials  for  such  an  inquiry. 


ADDITIONAL  NOTES  TO  CHAPTER  I. 

Note  1,  p.  3. — Nature  of  Barbarian  Settlements  on  the  Continent  of  Europe. 

Bede's  account  appears  to  me  to  be  strictly  in  accordance  with  the  general  practice 
of  the  time.  It  was  as  guests,  "  hospites,"  that  is,  taking  the  place  and  office  of  the 
Roman  legions,  that  the  Goths  and  Burgundians,  other  families  of  barbarian  race, 
were  quartered  on  the  inhabitants  of  the  provinces  which  they  seized  or  were  invited 
to  occupy  (1).  It  would  appear  (2)  that  the  Francs  adopted  a  similar  course  on  their 
original  conquests,  taking  part  of  the  land  and  habitations  to  themselves,  and  imposing 
a  tribute  on  those  portions  which  the  Roman  provincials  were  permitted  to  retain.  The 
Roman  legionaries,  their  residence  being  temporary,  had  the  use  only  of  the  share 
they  enjoyed  of  the  habitations  of  those  on  whom  they  were  quartered ;  but  as  the 
barbarians  came  to  settle  permanently  they  took  in  ownership  a  share  of  the  lands  and 
flocks,  as  well  as  of  the  habitations  of  the  provincials,  still,  however,  by  the  same 
"  hospitalitatis  jus  "  (3).  The  Lombards,  indeed,  on  their  original  conquests,  were 
content  to  leave  the  provincials  in  possession  of  their  lands,  they  paying  one  third  of 
the  produce  to  their  guests  (4).  Montesquieu  (5),  (who  says,  "  en  lisant  les  codes  on 
trouve  partout  Cesar  et  Tacite"  but  whose  knowledge  of  Roman  laws  is  not  set  very 
high  by  M.  Savigny  (6),)  Gibbon  (7),  and  Mr.  Allen  (8),  have  been  willing  to  find 
some  other  origin  for  the  practice  above  described,  when,  as  it  appears  to  me,  the 
book  De  Metatis,  in  the  Theodosian  Code,  which  details  the  jus  hospitalitatis  of  the 
Roman  legions  (9),  (but  which  even  the  very  learned  Savigny  has  passed  over  (10),) 
would  have  furnished  the  true  and  natural  origin.     The  right  of  hospitality  enjoyed 

(1)  Leg.  Burg.  tit.  xiii.  liv.  Iv. ;   Vis.  x.  i.  Tributarii  were  those  who  were  liable  to  capi- 
8,  and  16  ;  Esprit  des  Lois,  xxx.  c.  7  ;  Mascou,  tation  tax,  not  having  land,  Savigny,  i.  209. 
Hist,  of  Ancient  Germans,  lib.  x.  c.  41  ;  and  (3)   Leg.  Burg.  tit.  Iv.      Inquiry  into  the 
see  the  form  of  the  appointment  of  an  Ostro-  Laws,  &c.  of  Mod.  Europe,  p.  242. 

gothic   Count    and    Duke,  under  Theodoric,  (4)   Savigny,  Mid.  A.  torn.  1,  260,  262. 

quoted  by  Selden,   Op.   omnia,  tom,   iii.   p.  (5)   Esprit  des  Lois,  xxx.  c.  2,  c.  9. 

384,  5.  (6)  On  the  vocation  of  our   age  for  legis- 

(2)  See  Salvian,  who  wrote    between   439  lation,  by  Hayward,  p.  146. 
and    451;    de    Gub.   Dei,   cited    by   Mascou,  (7)  Vol.  v.  361,  vi.  354. 

vbi  nvp.  and  Leg.  Rip.  Ix.  §  2.  "  Si  quis  con-  (8)  On  the  Prerog.  p.  9;  and  see  Hallam, 

sortem  suum — superpriserit,"  Leg.  Sal.  xliii,  Midd.  Ages,  i.  143,  144. 

§  vii.  Ronianus  homo  possessor,  §  viii.  tribu-  (9)   Lib.  viii.  tit.   8  ;  et  v.   Cod.    Just.  xii. 

tarium.  Leg.  Sal.  tit.  xhii.  §  6  —  8,    though  41,  2;  ib.  x.  41,  3  ;  Dig.  i.  16,  4.  pr. 

M.  Savigny  seems  to  have  considered  that  the  (10)  Tom,  i.  199—201. 
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by  the  Roman  legions  in  the  provinces  may  also  be  traced  in  Livy  (11),  Cicero  (12), 
Tacitus  (13),  Vopiscus  (14),  and  other  writers. 


Note  2,  p.  5. — Mission  of  Augustin — Re-establishment  of  Christianity. 

A  considerable  portion  of  the  population,  before  the  Saxon  conquest,  were 
Christians.  There  were  three  British  bishops  at  the  Council  of  Aries,  a.  d.  314. 
The  fact  that  a  heresy  supported  by  great  learning  and  ability,  and  which 
spread  over  a  considerable  portion  of  the  Christian  world  (15),  was  engendered  in 
Britain,  (a.d.  405  —  412,)  is  some  evidence  that  Christianity  had  been  embraced 
with  considerable  energy  and  zeal,  however  wrongly  directed  (16).  The  accounts  we 
have  of  the  persecution  under  Diocletian  in  England,  when  St.  Alban,  a  Roman,  suf- 
fered martyrdom  there  (17),  tends  to  confirm  this  supposition. 

There  is  but  one  instance,  and  that  not  till  A.  d.  633,  of  the  Saxons  having  pur- 
sued a  system  of  extermination  from  a  spirit  of  religious  persecution  (18).  It  was 
sometime  between  a.d.  597  and  601,  about  150  years  after  Hengist  and  Horsa  had  been 
invited  to  England,  that  Augustin,  the  second  of  that  name  who  attained  to  eccle- 
siastical celebrity,  and  his  fellow-missionaries  arrived  in  England  (19).  In  less  than 
two  years,  Ethelbirht,  king  of  Kent,  one  of  the  successors  of  Hengist,  and  10,000  of 
his  subjects  were  baptized  (20).  This  great  and  unexpected  success  may,  without  re- 
sorting to  the  notion  of  miraculous  interference,  which  seems  to  have  been  inculcated 
at  the  time  (21),  be  accounted  for  on  the  supposition  that  some  of  the  converts  were 
the  descendants  of  the  original  inhabitants,  and  that  a  traditionary  recollection  of  the 
religions  of  their  ancestors  was  preserved  amongst  them  (22),  London,  where  these 
traditions  were  most  likely  to  have  been  preserved,  though  not  included  in  the  kingdom 
of  Kent,  was  immediately  on  the  border,  and  a  portion  of  its  inhabitants  may  have 
contributed  to  swell  the  number  of  Augustin's  converts. 

(11)  xlii.  c.  14.  iv.  390. 

(12)  Ad  Attic.  V.  c.  21.  (17)  Bade  i.  c.  6,  7  ;  Milton,  p.  105. 

(13)  Hist.  iii.  c.  2  ;  Agric.  c.  31.  (18)  That  of  Panda  and  his  Christian  ally, 

(14)  Vit.Aurelian. Hist.  Aug. Script. p. 837.  Cadwalla,  Lingard,  i.  127  ;  Palgr.  Rise,  &c. 

(15)  Bade,  i.  c.  17,  ii.  c.  9  ;  Smith's  Bade,  430. 

p.  54;  in  England  particularly,  Milton,  p.  122;  (19)  Sax.  Chron.  ed.  Gibs.  p.  23,  24. 

Lingard,  i.    84;   between   429  and  446  St.  (20)  Gibbon,  vi.  p.  167  ;  Camdan,  Britan- 

Germaina  of  Auxarra  twice  visited  Britain  on  nia,  p.  104,  5  ;  Lingard,  i.  108,  9. 

account  of  the  progress  of  this  heresy,  ibid.  (21)  Sae  Camden's  Britann.  p.  104,   105, 

(16)  The    real   name  of  Pelagius  I    need  ed.  1600. 

hardly  observe,  was  Morgan,  Lardner  Evid.  (22)  See  Lingard,  i.  p.  108. 


8  Allotments  of  Land — Folcland,  its  Nature. 

CHAPTER  II. 

DISTRIBUTION  OF  THE  CONQUERED  LANDS. 

Allotments  of  Lands  by  the  Anglo-Saxons — Nature  of  Title — A  Portion  called  Folcland 
reserved  to  the  State — Distinct  from  Private  Property  of  the  Sovereign,  but  under  his 
Administration — Three  Burthens  to  which  all  Lands  were  subject — Military  Service 
irrespective  of  Feudal  Obligation, 

We  have  no  direct  information  as  to  how  the  lands  and  towns,  with 
such  of  the  inhabitants  as  were  SjDared,  were  divided  or  parcelled  out  by 
the  conquerors,  but  there  can  be  little  doubt  that  a  portion  corre- 
sponding to  his  rank  and  consequence  was  assigned  to  each  (a).  When 
the  light  of  authentic  Anglo-Saxon  history  breaks  in,  we  find  gene- 
rally throughout  the  different  states,  that  the  king  possessed  ample 
domains,  and  that  each  person  of  that  class  of  freemen  who  were 
ranked  as  thanes,  enjoyed  a  portion  of  the  conquered  territory  (5). 
The  Saxon  as  well  as  the  Francic  warriors  appear  to  have  taken  their 
original  allotments  absolutely  and  as  matter  of  right  (c). 

A  large  portion  of  territory  under  the  name  of  "  Folcland"  (d)  ap- 
pears to  have  been  left  without  specific  appropriation  (e),  to  be  allotted 
by  the  conquerors  to  fresh  importations  of  their  countrymen,  if  neces- 
sary, or  for  other  purposes  of  the  state  :  so  far  as  we  can  judge  from 
the  documents  of  later  times,  the  Anglo-Saxon  like  the  Francic 
kings  (/),  claimed  the  right  of  appropriating  and  disposing  of  this 
portion  of  the  public  property  as  incident  to  the  crown,  "  jure  regio"  (g). 

(a)  "  Secundum  dignationem  ;"  the  peri-  Introduct.  vol.  ii.  p.  ix,  and  civ.  "  publica" 
odical  divisions  in  their  native  country  were  Cart.  Inse.  No.  46,  p.  53,  of  the  Charters  ; 
made  on  this  principle,  Tac.  de  Mor.  c.  26.  "  partem  agri  regni  mei.''  Cart.  Burgred. 
See  Allen  on  the  Prerog.  p.  140.  a.d.  866.  ib.  ii.  p.  81  ;  and  see  Allen  on  the 

(b)  V.  Int.  al.  Anc.  Laws,  vol.  i.  p.  433  ;  Prerogative,  p.  140,  et  seq.  The  opinions  of 
Kemble's  Charters,  ii.  p.  93,  "  partem  meae  Mr.  Somner  Gavelk,  p.  37  ;  Lord  Coke,  and 
propriae  potestatis,"  ib.  214,  "  ruris  proprii  Sir  Wm.  Blackstone,  as  to  the  nature  of  Boc- 
mei,"  "  mese  proprisehereditarise  terrte,"  ib.  i.  land  and  Folcland,  (see  2  Bla.  Comm.  90 — 
290  ;  "  de  patrimonio  meo,"  ib.  297.  92,  and  Lord  Co.  Copyholder,  there  cited,) 

(c)  That  this  was  the  case — contrary  to  the  have  not  been  overlooked:  they  are  unsup- 
assumption  adopted  by  Sir  Wm.  Blackstone,  portedby  any  ancient  documents.  Dalrymple, 
Comm.  ii.  p.  45,  46  ;  see  Coleridge's  edit. —  on  Feuds,  p.  14,  in  support  of  his  theory  as  to 
on  the  conquest  of  the  Francs  under  Clovis,  the  distinction  between  Bocland  and  Folcland, 
ad.  A.D.  circ.  486,  is  pretty  clear  from  the  has  taken  Lambard's  translation  of  Bocland, 
passage  in  Greg.  Turon.  lib.  ii.  c.  27;  Ro-  "  terra  hereditaria"  in  Canute's  Code,  as  if  it 
bertson's  Chas.  V.  vol.  1,  p.  14.  254  ;  had  been  contemporaneous,  and  built  his 
Gibbon,  vi.  p.   355.      The  British  princes,  theory  upon  it. 

when  settled  in  Wales,   claimed  to   be  the  (e)  It  will  be  remembered   that  this  was 

owners  of  all  the  land  in  the  kingdom,  An.  also  in  conformity  with  one  of  their  ancient 

Welsh  L.  i.  p.   479.    "The  law   says  that  habits,  "  et  superest  agar,"    Tac.  de  Mor. 

the  king  can  give  the  land  in  his  kingdom  to  (/)  Dip.  Car.  Calvi.  a.d.  843  ;   Hist.  Fr. 

whoever  shall  do  service  forit,"  ib.  ii.  p.  413  ;  viii.  p.  435  ;  Palg.  Rise,  &c.  p.  ccxi,\.  et  seq. 

but  this  was  of  modern  introduction  ;  v.  infra.  {g)  Coenwlf,  a.d.  811,  ct  seq. ;  Egbert,  a.d. 

(d)  "  Terra  fiscalis,"  Kemble's  Charters,  833,  ct  seq.;  and  Edmund, a.d.  940,  et  seq., 
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The  distinction  between  the  king's  private  property  and  that  of  the 
state  was  kept  up  at  least  down  to  the  time  of  Alfred  (A) ;  nor  was  it 
entirely  abrogated  till  the  time  of  Edward  the  Confessor  (^).  The 
private  estates  of  the  king,  as  well  as  the  fiscal  domains,  appear  to  have 
been  for  the  most  part,  like  the  fiscal  domains  of  the  Carlovingian 
kings  and  the  patrimonial  domains  of  the  emperors,  parcelled  out  into 
vills  or  farms ;  and  the  king,  in  his  progresses,  there  entertained  his 
officers  of  state  and  the  members  of  his  council  Qi). 

All  the  land  in  the  hands  of  subjects  was  liable  to  three  burthens, 
called  the  Trinoda  necessitas,  namely,  the  building  and  repair  of  for- 
tresses, the  repairs  of  bridges  and  public  ways,  and  military  service 
for  the  defence  of  the  state,  including  a  contribution  for  the  providing 
of  ships.  These  liabilities  are  referred  to  in  some  of  the  earliest 
Charters  (J) ;  they  are  mentioned  in  the  codes  of  Ethelred  (m)  and 
Canute  (n)  :  in  all  probability  they  were  coeval  with  the  original  divi- 
sion of  the  conquered  lands.     They  were  wholly  irrespective  of  any 


feudal  obligation. 


and  other  kings  in  their  grants,  Kemble,  i.  238. 
242.  294.  308  ;  ii.  215.  219,  &c.  sometimes 
use  the  expression  "  partem  terree  juris  mei" 
— sometimes  "  sui  proprise  publicse  juris," 
ib.  i.  p.  243 — sometimes  "  hsereditatis  meee," 
Edmund,  a.d.  942,  ib.  ii.  239,  or  words  of 
similar  import.  The  bishops  used  the  same 
form  of  expression,  as  to  the  lands  under  their 
administration,  ib.  ii.  397.  Some  land  granted 
by  Ethelbirht,king  of  Kent,  a.d.  858,  Kemble, 
ii.  p.  fJ5,  is  described  as  bounded  in  part  by 
"  Cyninges  Folcland."  The  kings  sometimes 
appropriated,  with  the  licence  and  consent  of 
their  bishops  and  principes,  a  portion  of 
folcland  to  themselves  for  their  private  inhe- 
ritance, ^thelwolf,  A.D.  847  ;  Kemble,  ii.p.28. 
The  grant  No.  11,  Lye's  Appendix,  so  far  as 
relates  to  the  folcland,  is  quite  intelligible, 
taking  folcland  to  mean  the  fiscal  domains ; 
but  see  Lingard's  note,  vol.  i.  p.  459. 

{h)  See  Allen  on  the  Prerog.  and  Alfred's 
will,  Pickering's  edition;  that  which  is  printed 
as  his  will  at  the  end  of  the  Oxford  edition  of 
Asser's  life,  which  is  the  only  one  Mr.  Somner 
appears  to  have  known,  is  a  paraphrase  only, 
and  has  occasioned  much  error. 


(i)  No  such  distinction  is  to  be  found  in 
Domesday. 

{k)  Gibbon,  vi.  p.  350  ;  the  royal  vills  are 
perpetually  mentioned  in  the  charters  and 
chronicles,  Kemble,  i.  204.  231.  320,  &c. ; 
Cart.  Atheist,  a.d.  931  ;  Kemble,  ii.  p.  172; 
Hist.  Rames.  p.  441,  temp.  Cnut.  v.  infra, 
Kiny''s  Council. 

(/)  a.d.  691.  Kemble,  vol.  i.  p.  35,  &c. 

{m)  "  Fyrd  Ships,"  Leg.  Ethelr.  v.  §  27  ; 
Anc.  L.  vol.  i.  p.  311,  vi.  §  33 ;  ib.  p.  325. 

(n)  Leg.  Cnut.  §  10  &  66 ;  Brompt.  923  ; 
Anc.  L.  vol.  i.  p.  381.  411.  We  learn  from 
later  authorities,  that  the  amount  of  the  con- 
tribution for  ship-money  was  regulated  by  the 
king  and  his  council. — a.d.  1008,  one  ship 
was  ordered  to  be  provided  by  every  310 
hydes,  Brompt.  887,  20— et  v.  ib.  932,  18  ; 
temp.  Hardicnute.  The  precise  number  of 
warriors  to  be  brought  into  the  field,  in  respect 
of  particular  lands,  was  also  sometimes  fixed 
by  the  king.  Cart.  a.d.  821  ;  Kemble,  i.  p. 
271,  or  by  him  and  his  council.  In  later 
times,  the  custom  of  finding  a  substitute,  also 
of  commutations  in  money,  grew  into  use  ia 
some  places,  Domesday, Berkshire, Gale, p. 763. 
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CHAPTER  III. 

ANGLO-SAXON  LEGISLATION— INFLUENCE  OF  THE  CLERGY. 

Commencement  of  Anglo-Saxon  Legislation — Code  of  EthelbirJit — Embraces  Utile  but 
ancient  customs  for  compensating  Personal  Injuries — haws  as  to  Property  had  to  be 
formed — This  Code  indicates  a  remarkable  Departure  from  the  Ancient  Political  System 
— Imperial  Styles  and  Prerogatives  are  assumed,  which  are  claimed  by  succeeding 
Sovereigns — The  notice  of  these  Changes  is  coeval  with  the  Establishment  of  Chris- 
tianity— The  Witan  or  Council  in  part  composed  of  the  Dignified  Clergy. 

Examination  of  the  Condition,  Habits,  8fc.  of  the  Ecclesiastical  Body  as  regards  their 
Civil  State  in  connection  with  the  Origin  and  Sources  of  the  Anglo-Saxon  Laws  and 
Institutions.  Rank — Literary  and  Scientific  Acquirements,  particularly  as  regards 
Jurisprudence — Monks  and  Clergy  emjjloyed  to  draw  tip  all  Wills,  and  other  written 
Instruments — Duties  imposed  on  them  by  Law — Advocates  and  Pleaders — Influence 
with  the  Anglo-Saxon  Sovereigns — Liberal  Donations  to  the  Clergy — Devotion  of  the 
Sovereigns  to  the  Roman  See — Direct  Evidence  of  Influence  of  the  Clergy  in  Legisla- 
tion— Tlie  Inclination  of  the  Clergy  generally  towards  the  Roman  Law — Use  of  it 
amongst  the  Continental  Clergy — The  Clergy  of  Europe,  one  Body — Connection  between 
English  Clergy  and  See  of  Rome  kept  up — In  the  time  of  Edgar,  Clergy  of  England 
exempted  from  Secular  Jurisdiction — Influence  of  the  Clergy,  as  regards  Ancient  Anglo- 
Saxon  Customs,not  at  first  observable; — their  Influence  to  be  looked  for  chiefly  in  Laws 
ivhich  had  to  be  introduced — A  short  Account  of  the  several  Codes  down  to  that  of 
William,  the  Conqueror. 

Such  was  the  general  condition  of  tlie  Anglo-Saxon  states  at  the 
time  Christianity  was  introduced.  Shortly  after  the  conversion  of 
Ethelbirht,  king  of  Kent  (a),  who  was  the  Bretwalda,  or  superior  chief 
of  the  several  Anglo-Saxon  kingdoms  south  of  the  Humber,  the  process 
of  legislation  (b)  commenced.  A  code,  of  which  possibly  we  have  only 
an  imperfect  transcript  or  abstract,  was  then  compiled.  In  this  code, 
such  of  the  ancient  German  customs  described  by  Tacitus  500  years 
before,  as  liad  continued  in  use,  were  reduced  to  system,  and  promul- 
gated in  the  form  of  laws  ;  a  scale  of  composition  for  every  conceivable 
injury  was  introduced,  and  special  provisions  were  made  to  secure  the 
peaceable  enjoyment  of  the  property  which  had  been  conferred  on  the 
Church.  The  above,  with  some  regulations  in  regard  to  marriage,  con- 
stitute nearly  the  whole  of  the  code  (c).  As  regards  most  of  the  questions 
which  must  have  arisen  from  the  neAv  modifications  of  property  which 
had   taken    place,  the   code  is  silent ;    on   this  head   the    conquerors 

(a)  A.D.  506 — G23.  Bede,  ii.  c.  5  ;  a.d.  enjoyed  what  maybe  called  feudal  superiority, 
597 — G16,  according  to  others,  see  Anc.  Laws.      Palgr.  Rise,  &c.  587,  and  p.  cccxcviii. 

He  had  married  Bertha,  a  Christian,  daughter  (c)  The  code  incidentally  mentions  the  cus- 

of  the  king  of  the  Francs,  Bede,  i.  c.  25.  torn  of  the  king  calling  together  his  "  leod," 

(b)  It  is  not  known  what  was  the  nature  of  §  2,  which  is  conjectured  to  mean  "  people,'' 
this   superiority.     Edgar  was   the   first   who  Anc.  L.  p.  3. 
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were  almost  compelled  to  adopt,  to  some  extent  at  least,  tlie  institu- 
tions of  the  conquered,  or  they  would  have  had  to  construct  a  system  of 
jurisprudence  from  the  very  foundations,  for  here  they  had  no  customs 
purely  their  own  to  embody  or  enforce. 

Bede's  description  of  this  first  act  of  legislation,  which,  he  says,  was 
done  in  imitation  of  the  Romans,  indicates  so  extensive  and  important 
a  departure  from  what  lias  been  handed  down  by  Tacitus  and  other 
writers  as  the  ancient  political  system  of  the  German  tribes,  as  to  call 
for  particular  attention.  The  king,  in  the  style  of  a  Roman  emperor, 
decreed  or  enacted;  his  council  or  witan  advised {d).  Previously  to 
their  migratio)!  into  Britain,  and  the  adjoining  continent,  no  chief  of 
the  Saxon  tribes  had,  so  far  as  has  been  discovered,  ever  claimed  or 
exercised  any  such  authority ;  indeed,  the  very  reverse  (e)  is  to  be  in- 
ferred from  the  accounts  of  the  historians  of  tbose  periods. 

This  was  not  a  temporary  assumption  of  authority  on  the  part  of 
Ethelbirht ;  it  was  followed  throughout  the  whole  of  the  Anglo-Saxon 
and  Danish  (/)  into  and  througli  the  Norman  periods  of  our  history(^), 
and  the  remains  of  it  are  discoverable  in  the  form  of  the  enactments 
of  the  present  day  {h). 

Nor  was  this  the  only  assumption  savoring  of  imperial  original  on 
the  part  of  the  Anglo-Saxon,  Danish,  and  Norman  sovereigns.  Ear- 
conbert,  a.d.  640,  "Principali  auctoritate,"  caused  all  the  idols  through- 
out his  kingdom  to  be  destroyed.  Edwyn,  another  of  the  Anglo-Saxon 
kings  of  no  very  considerable  note,  in  his  progresses  tlirough  his  king- 
dom, had  the  imperial  tufa  or  ensign  carried  before  him  (^).  Almost 
every  one  of  the  more  powerful  sovereigns  assumed  the  style  of  Impe- 
rator,  Basileus,  (adding  Dei  dono  or  suh  ipso  Domino,)  or  some  equiva- 
lent title  (/f),  in  which  they  were  imitated  by  William  the  Conqueror  (Z). 

(fZ)  "  Ethelberthus  inter  csetera  bona  quae  133,  n.  (d). 
genti  Slice  consulendo  conferebat,  etiam  De-  (/)  Vid.  fn^.  a/.  "King Edward co»2?wa«d's," 
creta  ilia  judiciorum,  juxta  esemjila  Ro-  Laws  of  Edward  the  Eld.  Anc.  Laws,  vol.  i. 
Tci&nov\.\m,c\im  concrAio  sapientiumconstituit,"  p.  159.  "  Athelstan  king,  with  the  council 
Bed.  Hist.  E.  ii.  c.  5.  "  Witan,"  or  some  of  the  archbishop  and  his  other  bishops,  corn- 
such  expression,  is  ever  afterwards  used  in  mands,  &c."  ib.  195;  ibid.  p.  267,  Laws  of 
the  Anglo-Saxon  laws,  chronicles,  and  char-  Edgar  ;  ib.  ,359.  377,  Laws  of  Cnut.  All  these 
ters,  to  designate  the  members  of  the  passages  plainly  indicate  that  the  imperial 
King's  Council,  Chron.  Sax.  ed.  Gibson,  79.  principle  "  Quod  principi  placet  legis  habet 
100.  140.  163,  164;  Ancient  Laws,  Inge.  vigorem,"  was  not  unknown  to  the  kings  and 
vol.  i.  p.  103,  Atheist,  i.  p.  241  ;  "with  the  their  advisers  ;  and  that  Bracton's  construc- 
consent  of  my  '  Witan'  both  ecclesiastical  and  tion  of  it  (which  will  be  fully  considered  here- 
secular,"  Edmund,  247  ;  Ethel.  341,  &c.  The  after)  was  adopted  at  the  foundation  of  the 
same  expression  was  used  after  the  Norman  Anglo-Saxon  constitution, 
conquest,  Chron.  Sax.  p.  190.  The  Constitu-  {g)  Inquiry  into  the  Laws,  &c.  of  modern 
tion  of  The  King's  Council  will  be  described  Europe,  p.  546,  temp.  Edw.  I. 
hereafter.  (h)  This  subject  will  be  noticed  hereafter. 

(e)  Bede,  v.  c.  10  ;   Tac.    de  Mor.  Germ.  ;  (i)  Bede,  ii.  c.   16  ;  iii.  c.  8, 

Ammian.    Mar.  xxviii.  c.  5,  p.  417;    and  see  {k)  Int.  at.  Heming,   97.   333.  371.  441-9. 

Sir  F.    Palgrave,  Rise,  &c.  553.  555;  Allen,  517.  521  ;   Kemble,  ii.  376.  407,  temp.  Edg. 

on  the  Prerog.  p.  11.  ;  Savignv,  Mid.  A.  i.  p.  (/)"  Basileus,"  Dugd.  Monastic,  vi.p.  1324. 
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12     Imperial  Titles  of  Honour — Changes  to  he  attributed  to  the  Clergy, 

The  nobles  too  were  designated  by  names  adopted  from  the  Imperial 
court  (m),  such  as  Optimates  (n),  Comites,  Prgetores,  Archontes,  Prin- 
cipes,  and  the  like.  The  kings  of  the  Francs,  with  whom  the  Anglo- 
Saxon  kings  were  often  connected  by  marriage,  and  with  whom,  espe- 
cially Charlemagne,  they  kept  up  an  almost  continual  intercourse  (o), 
equalled,  if  they  did  not  go  beyond  the  Anglo-Saxon  sovereigns  in  the 
assumption  of  imperial  titles  and  prerogatives:  the  Francs  indeed  from  the 
first,  adoptedtoaconsiderableextentthe  Roman  laws  and  institutions  (p). 

These  changes,  so  far  as  the  light  of  history  enables  us  to  form 
any  judgment  on  the  subject,  was  coeval  with  the  establishment 
of  the  Christian  hierarchy  and  priesthood  in  Britain  and  on  the  conti- 
nent ;  or  at  least  they  appear  after  that  event  to  have  assumed  the 
character  of  constitutional  principles.  Important  alterations  in  the 
laws  and  institutions  of  the  conquerors  also  present  themselves  from 
time  to  time,  subsequently  to  this  great  event.  How  far  the  clergy  may 
have  contributed  to  these  results,  offers  itself  on  many  accounts  as  one 
of  the  first  subjects  of  inquiry. 

That  the  Sapientes  orWitan,  by  whose  advice  the  code  of  Ethelbirht 
was  constructed,  were  in  part  composed  of  the  Roman  missionaries  who 
accompanied  St.  Augustin,  many  of  whom  had  been  promoted  to  ec- 
clesiastical dignities  and  cures,  there  can  be  little  doubt ;  there  is 
direct  evidence  throughout  the  Anglo-Saxon,  Danish,  and  Norman  pe- 
riods of  our  history,  that  the  dignified  clergy  were  always  constituent 
members  of  the  council.  It  may  be  proper  therefore  at  the  outset,  to 
take  a  general  view  of  the  habits  and  condition  of  this  important  body, 
and  their  relation  to  the  rest  of  the  community  so  far  as  regards  their 
civil  state,  during  the  time  when  the  first  foundations  of  many  of  our  laws 
and  political  and  judicial  institutions  were  laid  or  established,  a  period 
that  embraces  the  reignsof  the  Anglo-Saxon,  Danish,  and  earliest  Nor- 
man sovereigns.  A  due  attention  to  this  subject,  now  and  as  we  proceed, 
will  be  found  perhaps  to  afford  a  much  more  satisfactory  explanation 
of  the  striking  uniformity  in  the  laws  and  institutions  which  pre- 
vailed throughout  Europe  at  the  close  of  the  10th  century,  and  which 
continued  for  some  time  afterwards,  than   can  be  obtained  by  simply 

{m)  Heming,  uhi  sup.  and  p.  27.  285.  327,  court  of  Charlemagne,  Wallingford,   p.  539  ; 

&c. ;  Kemble's  Charters,  i.  p.  2&b,^^pantorum  et  v.  Sax.  Chron.  Ing.  p.  90;  Baluze,  i.  193. 

procerum  prmtorum  que.''    Edgar  claimed  to  273;  Lingard,  i,  205. 

wield  the  sceptre  of  Constantine,  Palgr.  Rise,  {p)  Agathias,  lib.  i.  c.  4  ;   "  ut  in  conven- 

&c.   p.    647.       The    charters    abound    with  tibus  faciendis,"  &c.  et  v.  Palg.  Rise,   &c.  p. 

Hellenisms;  latterly  the  Indiction  is  almost  361.     Clovis  soon   after   his  conversion   ac- 

always  noted.  cepted  the  title  of   Consul   from  the  emperor 

(n)  The  Roman  designation  for  Senators,  Anastatius  ;    Dubos,    Hist.    Crit.    ii.   p.    86. 

see  Diet,  of  Greek  and  R.  Antiq.  p.  668.  Charlemagne  styled  himself  Pa^neiMS  Roma- 

(o)  Palgr.  Rise,    &c.  484-5.      Egbert  for  tiorum,  Baluze,  torn.  i.  202. 
three  years  before  he  was  king,  was  in  the 
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tracing  it  to  the  ancient  institutions  and  customs  of  the  German  tribes, 
which  from  a  kind  of  patriotic  feeling  has  been  very  much  the  habit 
with  the  most  distinguished  of  our  lawyers  and  historians  (q). 

An  important  consideration  is  the  high  rank  (r)  which  they  enjoyed  ; 
but  what,  perhaps,  is  of  the  greatest  weight  is,  that  every  thing  in 
the  shape  of  literary  or  scientific  acquirement  was  to  be  found  almost 
exclusively  amongst  tlie  clergy.  Education  was,  so  far  as  we  can 
judge,  entirely  in  their  hands  (s)  ;  and  even  at  that  early  period  it 
would  appear  that,  in  the  schools  at  York  and  other  places  (i),  science 
was  cultivated  with  considerable  success.  The  science  of  the  law 
was  at  that  time  an  ordinary  branch  of  study  amongst  the  clergy. 
Amongst  the  other  accomplishments  of  Aldhelm,  bishop  of  Sherborn, 
A.D.  705 — 709,  and  Wilfrith,  of  York,  an  acquaintance  with  the  Roman 
law  is  expressly  mentioned.  Other  dignitaries  of  the  Church  of  these 
early  times  might  be  added  to  the  list  of  learned  men  (m)  ;  Alcuin 
particularly  shone  conspicuous,  in  the  court  of  Charlemagne  to  which 
he  was  invited  by  that  emperor,  as  one  of  the  most  distinguished 
scholars  and  jurists  of  his  time  (x).  From  the  circumstance  of  their 
being  the  sole  depositaries  of  learning,  the  secular  cleigy  and  the 
monks,  during  the  whole  of  tlie  Anglo-Saxon  and  Danish  and  Norman 
period  of  our  history,  became  necessary  to  the  people,  high  and  low,  in 
most  of  the  ordinary  transactions  of  life.  If  a  will  or  an  instrument  of 
sale,  gift,  or  exchange,  or  indeed  any  instrument  ("  boc,"  "  gewrite," 
"  carta")  were  required  to  be  drawn  up,  a  priest  or  a  monk  was  neces- 
sarily resorted  to  (?/).  The  monasteries,  as  we  know  from  what  remains 
of  their  chartularies  had,  in  the  grants  to  themselves,  precedents  for 
almost  every  species  of  transaction  relating  to  property;  and  the  copies 
of  the  Gospels  preserved  in  the  different  churches  and  monasteries 
were  very  commonly  resorted  to  as  affording  the  safest  ^depository  for 

{q)  Int.  al.  Spelman,  Gloss,  p.  217  a.  Sir  M.  lectionis  studio  protelanda  sunt,  ei   duntaxat 

Hale,  Robertson,  Sir  Win.  Blackstone.    Mon-  qui  sagacitate  legendi  succeasus  leguin  Roma- 

tesquieu  took  the  same  view,    Esp.  des.   L.  norum  jura  meduUitus   ritnabitur,  et  cuncta 

XXX.  c.  2,  3.  jiirisperitorum  secreta  imis  prsecordiis  scruta- 

(r)  The  archbishops  ranked  with  the  royal  bitur,"  Aldhelm's  Letter  to  Hedda;   Malmes- 

family  or  iEthelings  ;  the   bishops  with   eal-  bury  de  Pontif.  Gale,  341.  There  were  schools 

dermen,  the  highest  rank  of  nobility  :    Hey-  for  teaching  Roman  law  in  France  from  the 

wood  on   Ranks,  p.  58.     A  person  in   holy  time  of  Sigebert,  Savigny,  ii.  7G  ;  Greg. Turon, 

orders  enjoyed  all  the  privileges  of  a  thane,  iv.  47. 

though  the  amount  of  the  composition  for  his  (jt)   Lingard,  i.  163,  4  ;    Turner.  Savigny. 

life  varied  according  to  his  birth,  ibid.  190.  Alfred,  in  his  preface  to  the  pastoral  letter  of 

(s)  In  France,  certainly.     See  Baluze,  torn.  Gregory,    laments     the     decay    of    learning 

i.  p.  202.  amongst  the  clergy  in  his  time  ;  he  took  ener- 

{t)   In  Kent,  Bede,  iii.  c.  18.  getic  measures  to  revive  it ;  Charlemagne  did 

(u)  Bede,  v.  c.  8,  19  ;  Palgr.   Rise,  &c.  p.  the  same,  Baluze,  tom.  i.  p.  202.     Some  fur- 

648;  Sharon  Turner,  iv.  426  ;   Ingram's  Pre-  ther  illustrations  of  this  subject  may  be  found 

face   to  Sax.   Chron.  xi.  ;  Kemble,  vol.  i.  p.  in  Henry's  Hist,  of  G.  B.  ii.  321 — 362. 
viii. ;  Savigny,  Mid.  A.  i.  297 — 299,  "  Neque  (y)  See  Palg.  Rise,  &c.  p.  cciv. ;  Kemble, 

enim  in  parva   temporum  intervalla  in  hoc  vol.  i.  p.  Ixv.  xcii. 
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private  charters,  and  the  judgments  of  the  ordinary  tribunals  (a). 
Those  relating  to  the  king  were  preserved  in  his  own  chapel. 

The  priests  had  also  important  duties  assigned  to  them  by  the  law : 
to  them  it  was  especially  committed,  diligently  as  far  as  they  could, 
to  support  every  just  right,  and  never  to  permit,  if  they  "  could 
ameliorate  it,"  that  any  Christian  man  too  greatly  injure  another,  nor 
the  powerful  the  weak,  nor  the  higher  the  lower,  nor  the  shire-man 
those  under  him,  nor  the  "  Hlaford,"  or  Lord,  liis  men  or  vassals,  not 
even  his  "  thralls"  or  cultivators  {h) ;  and  every  tribunal  had  a  clerical 
president. 

The  priests  and  monks  alone  were  competent  to  undertake  as  advo- 
cates a  legal  discussion  (c).  After  the  Norman  Conquest,  when  litiga- 
tion was  principally  conducted  before  judges  appointed  by  the  king,  at 
least  down  to  the  reign  of  Henry  II.,  judicial  offices  in  the  king's 
court,  as  will  be  particularly  noticed  hereafter,  were  conferred  almost 
exclusively  on  ecclesiastics  ;  and  members  of  this  body,  till  a  later 
time,  following  the  example  of  their  predecessors,  sought  and  obtained 
considerable  emoluments  by  embracing  the  profession  of  advocates 
before  the  legal  tribunals  {d). 

Enough  perhaps  has  been  said  to  show  that  independently  of  all 
spiritual  considerations,  the  clergy  must  have  had  great  influence  over 
the  people  of  every  degree ;  and  that  the  reverence  which  the  ancestors 
of  the  Anglo-Saxon  converts  had  entertained  towards  their  pagan 
priests  (e)  was  not  likely  to  be  diminished  when  transferred  to  the 
Christian  clergy.  If  we  look  to  the  kings  or  heads  of  the  state,  we  shall 
find  that,  as  regards  them,  the  influence  of  the  clergy  and  the  pope, 
their  then  acknowledged  head,  was  by  no  means  inferior  ;  indeed,  it 
seems  to  have  been  from  the  first  considered  by  the  pope  and  his  con- 
sistory of  the  first  importance  to  secure  the  devotion  of  the  Anglo-Saxon 
kings  ;  and  for  this  purpose  they  attributed  to  them  the  most  flattering 
titles  and  high-sounding  prerogatives  (/").  The  Anglo-Saxon  and  Danish 

(a)  Hickes,  Diss.  Epist.  p.  9,  et  v.  inf.  which  was  the  subject  of  controversy  between 

{b)  Inst,  of  Polity,  Anc.  L.  ii.  p.  315,  et  v.  Lord  Chancellor  King  and  Mr.  Sclater,  is  set- 

ib.  313.  tied  in  favour  of  Lord  King's  notion.  "  They 

(c)  Rhetores   and    Causidici   attended  the  (priests  and  bishops)  have  one  order,  though 

mycel  synoth  or  great  council  (Hist.  Eliens.  p.  the  latter  have  precedence,"  Anc.  L.  ii.  349. 
469  ;  and  see  the  references  Palgr.  Rise,  &c.  {d)  Malmsbury  says  that  in   the  reign  of    , 

ccclxxxvi.)    and    also    no    doubt    the    king's  Will.  IL  there  was  "  nullus  clericus  nisi  cau-  v 

ordinary  council.  Some  of  the  inferior  clergy,  sidicus,"  Parkes,  p.   20;  Innocent,  iv.  a.d. 

by  the   study  of  the  secular  laws,  became   of  1252,  temp.   Hen.  III.  prohibited  this  prac- 

sufficient     consequence     to      be     numbered  tice  on  the  part  of  the  clergy,  Matt.  Paris, 

amongst  the  Consiliarii  Regis.  Dug,  Monast.  759,60;   Addit.  11 11,  1112.     Probably  from 

i.  p.  597,  et  V.  p.  598.     Though  it  seems  the  this  time  the  inns  of  court  as  colleges  for  the 

clergy  and  priests  were  expressly  prohibited  education  of  pleaders  or  barristers  may  date 

from  taking  any  money  for  the  performance  of  their  origin. 

the  duties  incident  to  their  sacred  office,  as  for  (e)  Tac.    de   Mor.   c.  7  ;  Amm.  Marcell. 

baptism,  and  the  like.  Canons  of  ffilfric,  Anc.  xxviii.  c.  5,  6.  p.  417,  ed.  Gronov. 
L.  ii,  353. — In  the  same  canons  the  question  (/)  Thierry,  Hist,  of  the  Norman  Con- 
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kings  were  not  insensible  to  these  favours ;  every  monarch,  from 
Ethelbirht  downwards,  conferred  donations  on  the  clergy,  and  espe- 
cially the  monasteries,  with  a  profuse  hand  {g) ;  the  devotion  and 
gratitude  of  the  Anglo-Saxon  and  Danish  monarchs  to  the  Roman  See 
were  further  evinced  by  frequent  personal  visits  (A),  and  there  was  a 
continual  interchange  of  embassies,  letters  and  presents  (i). 

But  direct  evidence  of  the  exercise  of  clerical  influence  upon  the 
legal  institutions  is  not  wanting;  all  the  codes,  from  that  of  Ethelbirht 
downwards,  with  few  exceptions,  bear  decisive  marks  of  the  clergy 
having  been  the  principal  agents  in  their  construction  (A).  This  is 
particularly  remarkable  in  the  mild,  impartial,  and  equitable  spirit 
which  pervades  the  code  compiled  under  Canute  after  the  Conquest 
effected  by  his  eminently  ferocious  and  insolent  (/)  countrymen.  There 
is  hardly,  indeed,  a  single  recorded  act  emanating  from  the  royal  pre- 
rogative by  the  advice  of  the  council,  or  witan,  to  which  some  of  the 
bishops — very  frequently  abbots — do  not  appear  as  active  parties  {m). 

Having  then  ascertained  that  the  clergy,  both  from  their  position 
and  acquirements,  were  likely  to  exercise,  and  that  there  is  direct 
evidence  of  their  having  actually  exercised,  considerable  influence  as 
regards  the  civil  affairs  of  the  state,  it  becomes  important  to  inquire  to 
what  end  and  in  what  direction  that  influence  was  likely  to  be  exerted, 
— an  inquiry  that  may  be  expected  to  throw  light  on  many  doubtful 
passages  in  the  codes,  the  charters,  and  chronicles  of  the  times  :  if  we 
can  discover  from  what  source  the  laws  of  early  times  were  likely  to  have 
been  taken  we  shall  frequently  have  a  key  to  their  interpretation. 

The  Roman  laws,  from  their  intrinsic  merits,  would  naturally  claim 

quest,   vol.  i.  p.   51 — 54.     The   king  temp,  journeys  to  Rome,  Baluze,  torn.  i.  202. 

Ethelred  is  called  "  Christes  Gespelia,"  Vica-  (?)  V.  int.  al.  Bede,  i.  c.  32  ;  Sax.   Chron. 

rius,  Wilkins,  p.  113  ;    Anc.  Laws,  i.  341.  a,d.  890,  &c. 

This  title  or  rather Z>e«Ftca:rms,  was  continued  {k)  See  the  Preambles,  Wihtraed,  Anc.  L. 
down  to  the  time  of  Bracton,  fo.  5  b. — thatis  i.  p.  37  ;  Alfred,  p.  46  ;  Ina.  p.  103,  &c. ; 
when  he  did  right ;  he  was  minister  Diaboli,  Wilk.  14.  113,  &c.  In  the  laws  of  Howel 
when  he  did  wrong  ; — and  see  Allen,  p.  xiii.  Dha  (compiled  about  a.d.  914,  temp.  Edward 
XV. — Being  Christi  Vicarius,  the  king  must  the  Elder),  the  Roman  law  is  expressly  re- 
have  been  the  head  of  the  church.  The  ferred  to,  and  M.  Savigny,  tom.  ii.  p.  102, 
King  appears  to  have  appointed  and  removed  has  pointed  out  in  them  a  passage  taken  from 
Bishops  at  pleasure,  Bede,  iii.  c.  7.  the  Breviarium.  or  Cod.  Just.     Howel  took 

{g)  Bede,  i.   c.  33  ;  Lingard,  i.  197,  par-  to  his  assistance  not  only  his  bishops,  but  a 

ticularly  in  the  time  of  Ina,  a.d.  694.  doctor  in  the  law  of  the  emperor  ;  and  went 

(Ji)  Ceadwalla,   Bede,   Hist.    Ecc.  v.   c.  7,  himself  to  Rome  to  have  his  code  sanctioned 

20  ;  Offa,   Sax.  Chron.  Gibson,  50  ;  Ina.  ib.  by  the  Pope,  Anc.  Welsh  Laws,  i.  p.  334  ;  et 

52;    Siric,  ib.   68;    Egbert,   ^thelwlf,   and  v.  infra. 

Alfred,  his  son,  who  was  consecrated  as  king  {I)  Hickes'  Dissert,  p.    105.     The   Danes 

by  the  Pope  ;   Sax.  Chron.  Ing.  a.d.  854,  p.  made  the  Saxons  bow  to  them  wherever  they 

94 — 6  ;  Canute,  a.d.  1031,  ib.  p.  206.  These  met ;  if  a  Saxon  and  a  Dane  met  at  a  bridge, 

journeys  were  followed  by  large  donations  to  the  Saxon  must  wait  till  the  Dane  had  passed 

the  Church,  Palgr.  Rise,  &c.  155.  9  ;   Asser.  over.     Their  tyranny  and  insolence  were  ex- 

(Annal,  Gale,  p.  147)  asserts  that  persons  of  treme. 

all  ranks  were  accustomed  to  take  these  jour-  (m)  The  evidence  on  these  points  will  ap- 

neys.     So   Charlemagne   made  at  least  three  pear  in  the  subsequent  pages. 

b8 
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the  respect  of  any  persons  with  whom  they  had  become  an  object  of  study. 
They  had  been  constructed  by  an  enlightened  people,  and  had  been 
tempered  by  the  experience  of  ages  :  to  the  ecclesiastics  they  presented 
the  further  attraction  that  they  had  been  in  practical  operation  in  a 
Christian  state,  and  secured  very  ample  privileges  to  the  clergy  (w). 

The  Theodosian  Code,  and  such  of  the  treatises  of  the  Roman 
lawyers  (o)  as  had  been  preserved  in  the  provinces  or  the  compila- 
tions (/))  which  were  made  from  them,  and  in  later  times  the  Code, 
the  Digest,  and  the  Novels  of  Justinian  (^),  were  the  only  authorities 
by  which  the  continental  clergy  were  governed  in  civil  controver- 
sies between  themselves  (r) ;  and  such  was  the  admiration  in  which 
everything  Roman  was  held  by  the  Christian  priesthood,  that  it  was  ex- 
tended even  to  the  pagan  writers  {s). 

It  is  not  to  be  supposed  that  the  clergy  of  England  would  form  an 
exception  in  this  respect,,  otherwise  than  as  they  were  controlled 
by  positive  legislation.  The  archbishops,  down  to  the  time  of 
Theodoras,  who  died  a.  d.  690,  were  sent  from  Rome  {t);  and 
though  from  that  time  the  clergy  of  England,  unlike  those  of  the 
continental  states  (w),  were  universally  natives,  yet  they  formed 
part  of  that  great  college  (.r)  extended  over  Europe,  of  which  Rome 
was  the  head  (?/),  and  with  which  every  Church  in  Christendom  was 
in  constant  communication  («).  So  early  as  the  end  of  the  second 
century,  Tertullian  at  Carthage,  could  record  the  progress  of  Chris- 
tianity in  Britain  even  beyond  the  bounds  of  the  Roman  conquests  («). 
Besides,  the  English  archbishops  had  to  go  to  Rome  to  receive  the 

(n)  The  authority  of  the  Roman  law  was  to  interfere.     "  Patienter  sustineas,"    writes 

expressly  reserved  by  the  Francs  in  favour  of  the  Pope  in  answer,  "juxta  illud  poeta," 

the  Roman  provincials,  Savigny,  Mid.  A.  torn.  "  Leniter,  ex  merito  quicquid  patiare,  fe- 

i.  p.  95— 97.  rendumest: 

(o)  As  the  Institutes  of  Gaius,  Fragments  Quae     veuit     indigna;    poena,     dolenda 

of  Paulus,  &c. ;  Selden,  Diss.  v.  §  1 ;  Savigny,  venit."  [Ovid,  Epist.  v.] 

ii.  34.  47.  Rescript.    Ciselestiui  Papre   ad  Philip.    Belu- 

(/?)  As  the  Breviarium,  compiled  by  the  acens.  Episc.  Hoveden,  771 ;  though  the  read- 
directions  of  Alaric  the  Goth,  from  the  Theo-  ing  of  pagan  writers  had  often  been  prohibited 
dosian  Code  ;  Seld.  Diss.  v.  §  4 ;  Savigny,  to  the  clergy,  Hallam,  Mid.  A.  iii,  p.  310. 
Mid.  A.  torn.  i.  p.  35,  torn.  ii.  p.  24 — 26  ;  and  521,  and  see  578.  It  is  from  the  example  of 
Papiani  Respons.  ib.  ii.  p.  8  ;  Seld.  §  5,  which  Caligula,  apparently,  that  the  Pope  presents 
was  compiled  A. D.  517 — 534.  his  foot  for  salutation — tov  Tr6Sa  TrpocrKweiy 

(q)  The  Code  is  referred  to  in  many  of  the  Upeye,  Dion.  C.  lib.  lix.  p.  661. 

formularies,  Savigny,  ii.  p.  78,  et  v.  ib.  91.  (0   Sax.  Chron.  a.d.  616,  p.  27;  690,  p.  47. 

(r)  Gibbon,  vi.p.  371 ;  Palg.  Rise,  &c.  163  ;  (m)  See  Esprit  des  Lois,  xxx.  c.  12,  Fleury 

Somner's  Antiq.  of  Cant.,  Append,  p.  49  ;  Hist.  Eccles.  &c. 

Savigny,  Mid.  A.  torn.  i.  p.  100, 101,  and  105,  (x)  Palgrave,  Rise,  &c.  cciv. 

torn.  ii.  p.    60,   61.     According  to  Savigny,  (y)  V.  iw^  a/Ja,Bede,iv.  c.  1,  temp.  Egbert, 

the  "lex  Romana"  of  the  continental  codes  R.  Cant. 

included  the  Corpus  Juris,  and  Novels  of  Jus-  (j)  Boniface,  archbishop  of  Mentz,  himself 

tinian.  ^^  Anglo-Saxon,  kept  up  a  continual  corre- 

(s)  One  of  Stephen's  Norman  bishops  was  spondence  with  the  Anglo-Saxon  kings  and 

put  into  prison  for  having  been  taken  in  arms  hierarchy.  Turner,  Anglo-Sax.  iv.  p.  436. 

against  his  sovereign;  he  wrote  to  the  Pope  (a)  Tract,  advers.  Judseos,  Lingard,  i.  p.  66. 
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pallium  even  after  the  Norman  Conquest  (c),  and  it  was  usual,  at 
least  down  to  the  passing  of  the  Constitutions  of  Clarendon  in  the 
reign  of  Hen.  TL,  for  the  bishops  and  other  dignitaries  of  the  Church 
to  visit  the  Roman  see,  sometimes  at  the  express  command  of  the 
pope,  often  voluntarily,  to  offer  their  tribute  of  reverence  to  the  head 
of  the  Church.  In  the  time  of  Edgar  (cZ),  the  secular  tribunals  were 
prohibited  from  interfering  in  all  questions  arising  between  priests ; 
in  ease  they  could  not,  with  the  assistance  of  their  brethren,  compose 
their  differences,  the  bishop  was  to  decide.  The  Anglo-Saxon  clergy 
were  thus  left  free,  after  the  example  of  their  continental  neighbours, 
to  adopt  the  Roman  law  for  their  guide,  as  regards  questions  be- 
tween themselves  relating  to  civil  rights  (e). — The  natural  tendency 
of  ecclesiastical  influence  would  therefore  be  towards  the  Roman  laws, 
doctrines  and  institutions,  and  its  effects  would  be  increased  by  any 
traditional  remembrances  of  them  that  may  have  existed. 

So  far  as  regards  the  ancient  German  customs  imported  into  England, 
as  they  were  capable  of  being  acted  ujion  in  any  state  of  society,  we 
may  expect  that,  at  first,  the  effects  of  ecclesiastical  interference  will  be 
less  discernible,  though,  in  the  advance  of  civilization,  most  of  the 
national  customs  gradually  disappeared  (/) ;  but  as  regards  those  laws  ^ 
and  institutions  which  it  became  necessary  to  introduce,  from  the 
altered  state  of  circumstances  in  which  the  Germans  found  themselves 
in  their  new  settlements,  particularly  in  respect  of  ownership  of  land, 
which  had  before  been  unknown  to  them,  we  may  look  for  decided 
traces  of  a  reference  to  Roman  models.  Thus  much,  at  least,  is  clear, 
tliat  whatever  degree  of  practical  freedom  the  Anglo-Saxon  people 
may  have  actually  enjoyed,  the  doctrines  and  expressions  of  imperial 
absolutism  were  transferred,  through  the  agency  of  the  ecclesiastical 
councillors,  into  the  forms  of  almost  every  act  of  the  state,  as  the}' 
ultimately  were  under  the  Anglo-Normans,  into  the  forms  of  English 
judicial  procedure;  they  are  also  to  be  found  in  almost  all  the  ancient 
monuments   relating  to   Anglo-Saxon   history,   the   whole   of  which 

(c)  Chron.  Sax.  Gibson,  p.  126.  129.  152.  been  enacted  in  the  time  of  Edward  the 
156.  161;  Lanfranc,  A.D.  1070,  p.  175;  S.  Elder  that  priests  guilty  of  capital  crimes 
Oswald,  A.B.  of  York,  Hist.  Rames.  392  ;  should  be  seized  and  held  to  the  bishop's 
and  see  Hallam,  Mid.  A.  iii.  273,  though  it  doom,  Anc.  L.  p.  169  ;  and  see  Dr.  Ridley's 
was  resented  as  an  insult  by  the  Norman  View  of  the  Civil  and  Eccles.  Law,  quoted 
sovereigns.  Somner's    Antiq.   of    Cant.   Append,  p.  49, 

(d)  959 — 975,  following  the  decree  of  the  No.  xliii.  Thomas  a  Becket's  great  conten- 
Council  of  Soissons,  a.d.  909,  "  Ut  clerici  et  tion  was  for  the  privilege,  on  the  part  of  the 
monachi  si  inter  se  negotium  aliquod  habu-  clergy,  of  being  amenable  only  to  their  own 
erint  a  suo  episcopo  judicentur,  et  non  a  tribunals  in  all  matters  civil  as  well  as  cri- 
secularibus,"  I5aluze,  Prsef.  §  xviii.  minal. 

(e)  Edgar  Canon,  Wilk.  p.  83.  §  7.    It  had  (/)  See  Allen,  on  the  Prerog.  p.  110. 
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were  constructed  almost  exclusively  by  members  of  the  ecclesiastical 
body  (/«). 

Entreating  the  reader  to  bear  these  remarks  in  mind,  and  to  give  them 
a  due  consideration,  and  to  correct  me  when  I  may  attribute  to  them  too 
much  of  importance,  I  would  ask  him  to  accompany  me  whilst  I  en- 
deavour to  describe  and  explain,  and  to  trace  to  their  true  source,  those 
early  laws  and  institutions  which  seem  to  have  in  any  way  affected  the 
political  and  judicial  polity  and  system  of  jurisprudence,  which  were 
permanently  established  after  the  Norman  Conquest.  In  the  first  place, 
it  may  be  proper  to  introduce  a  general  account  of  the  codes  which 
were  compiled  during  this  interval. 

Several  codes  were  compiled  subsequently  to  that  of  Ethelbirht  ;  of 
these  the  most  important  in  every  sense  was  unquestionably  the  code  of 
Canute,  who,  in  the  chronicles  of  the  times  is  stiled  Rex  Christianis- 
simus  (z).  This  code  embodied  with  improvements  (k)  and  modifications 
most  of  the  provisions  in  the  codes  of  Ina,  Alfred,  Edgar,  and  Canute's 
other  predecessors  (/) ;  it  also  contained  some  additional  regulations. 
There  is  great  reason  to  believe  that  this  code  was  in  operation  possibly 
with  improvements  adapted  to  the  habits  of  the  times  at  the  Norman 
conquest;  William,  in  the  early  part  of  his  reign,  sent  Commissioners 
into  the  country  to  search  out  what  were  the  laws  of  Edward,  for  which 
his  English  subjects  were  so  clamorous  {m) ;  he  caused  a  code  to  be  com- 
piled, which  will  be  more  particularly  noticed  in  a  subsequent  Chapter, 

(//)  This  was  the  case  throughout  Europe,  distinction,  in  principle,  between  Danelage, 

Allen  on  the  Prerogative,  p.  16,     The  Abbe  West-Saxonalage,  and  Merchenlage. 
Dubos,  liv.  vi.  c.  16",  attempted  to  found  on  (m)  There    exists    a    compilation     called 

this  basis   a   prescriptive   right   to   absolute  Leges  Edwardi  Confessoris,  before    referred 

monarchy  on  the  part  of  the  kings  of  France.  to,  p.  5  ;  Wilkins,  p.  197  ;  Ancient  Laws,  i. 

Montesquieu,   as   is  well  known,  with   great  p.  443,  which  is  a  Norman  compilation  ;  it 

address   and   ingenuity  endeavoured  to  dis-  is  of  uncertain   date  ;  it   amalgamates   Nor- 

place  the  Abbd-'s  data,  and  if  we  may  judge  man    and    Saxon   customs,    and   uses  terms 

from  the  tone  of  the  constitutional  writers  who  which  were  not  in  use  before  the  Conquest; 

have  succeeded  him,  he  carried  popular  opi-  for  instance,    "  feudum,"   which    expression 

nion  with  him  ;    so  much  so,  indeed,  as    to  however  is  sometimes  found    in    continental 

prevent  any  nice  examination  into  the  compa-  documents    in    the    10th    century,     Savigny, 

rative  accuracy  of  the  two  champions  in  regard  torn.   ii.  p.   88.      This  compilation  certainly 

to  historical  facts.     Sir  F.  Palgrave  has  some  never  had  the    force  of  law.       The    learned 

judicious  obseiTations  on  this  subject  in  his  and  industrious   Hickes  could  find  no  trace 

Preface  to  the  Rise  of  the  English  Constitution.  of  any  code   of  Edward,  Dissert.  Epist.   p. 

(?)  Hist.  Rames.  p.  437.  95.     Knyghton,  p.   2338.  65  ;  and  Malmes- 

{k)  Between  the  time  of  Alfred  and  Canute,  bury,  p.  75,  say,  that  the  laws  which   the 

there  are  signs  of  a  marked  improvement  in  English    required    to   be   put   in  force  were 

the  notions  of  crim.inal  jurisprudence  ;  there  those  which  were  in  use  in   King  Edward's 

was   a  gradual   increase    in   the  catalogue  of  time,  not  what  he  had  made.     It  should  be 

crimes,    for  which   no   composition   was    ad-  here  mentioned  that  Sir  M.  Hale's  account  of 

mitted,  Allen,  p.    110,   and  notes.      It  is  to  the  laws  of  Edward,  Hist,  of  the  C.  L.  p.  78, 

this  circumstance,  perhaps,  that  Wallingford,  and  thatin  theChron.  Lichf.  Wilkins,  p.  197, 

p.    549,    refers,    when   he   says   that   Canute  Anc.  L.  i.  p.  xii.  and  Bromton's  p.  937,  19, 

wholly  altered  the  laws  of  his  predecessors.  !)56,  7,  and  Ingulph's  account,  p.  914,   have 

(/)  It  is  to  he  obser\'ed  that  there  was  no  not  escaped  attention. 
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which,  so  far  as  it  adopts  the  Anglo-Saxon  laws  and  customs,  is  in  the 
main  founded  on  that  of  Canute ;  it  is  expressly  stated  in  the  Saxon 
chronicle  (w)  that  Edward  the  Confessor  renewed  the  laws  of  Canute, 
which  may  account  for  the  code  of  William  bearing-  so  great  a  resem- 
blance to  it.  William's  was,  in  fact,  an  Anglo-Saxon  code.  It  is, 
however,  very  doubtful  whether  William's  code,  as  a  whole,  ever  had 
the  force  of  law — at  least,  for  any  length  of  time  ;  I  am  not  aware  of 
any  specific  reference  to  it  in  after  times.  The  ancient  charters  and 
the  chronicles  of  events  which  were  kept  in  the  monasteries  afford 
most  valuable  commentaries,  and  are  most  important  supplements  to 
the  codes.  I  proceed,  as  proposed,  to  take  a  general  view  of  the  laws 
and  customs  affecting  persons  and  property,  and  of  the  political  and 
judicial  institutions  which  prevailed  in  England  under  the  Anglo-Saxon 
and  Danish  sovereigns  as  they  are  to  be  collected  from  these  several 
sources,  so  far  as  they  come  within  the  range  before  pointed  out. 


CHAPTER   IV. 


LAWS  AND  CUSTOMS  OF  THE  ANGLO-SAXONS  RELATING  TO 

PROPERTY. 

Provisions  in  regard  to  Sales — Market  overt — Laws  and  Customs  relating  to  Projjerfy — 
Alodial  Rights  over  Land — Bocland — Power  of  Alienation  hy  Gift  and  Sale,  and  by 
Will — Any  Quantity  of  Interest  in  Land  might  be  given — Conditions  and  Services  im- 
jiosed — Land  might  be  entailed — Entails  of  Roman  Origin — Alfred's  Law. 

Dower — Marriage  Settlements. 

Modes  of  Conveyance — Writiitg  not  necessary,  but  Boc  or  Charter  usually  drawn  up — 
Agreement  for  Sale  might  be  enforced — Monasteries  the  usual  Depository  of  Charters 
— Judgment  of  the  County  Court,  Shire  Gewitnesse,  voluntary  or  contentious,  highest 
Security  for  Title — Sales — Warranty — Wills  opened  at  County  Court. 

Succession  on  Intestacy — Lands  held  in  Gavelkind  or  Socage  Tenure. 

Institution  of  Tithes — Church  Scot — Mode  in  which  Tithes  were  to  be  applied. 

The  legislation  of  the  codes  which  we  have  now  to  consider, 
though  it  exhibits  several  new  features,  retains  much  of  the  character 
of  that  of  Ethelbirht.  The  preservation  of  the  public  peace,  and 
the  securing  to  the  clergy  and  the  great  landed  proprietors  (the 
only  class  that  originally,  at  least,  took  a  direct  part  in  legislation) 
the  enjoyment  of  their  privileges,  may  be  recognised  as  two  main 
objects  in  all  the  codes.  There  is  little  to  be  found  on  the  subject 
of  merely  civil  jurisprudence  ;  but  the  provisions  in  regard  to  sales 
and  transfers  of  goods  call  for  some  notice.     It  was  declared  that  no 

(«)  A.D.  1065.  Ed.  Ingr. 

c2 
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sale,  transfer,  or  exchange  should  be  valid  unless  it  took  place  before 
witnesses,  a  gerefa,  a  magistrate  (a),  the  priest  of  the  place,  or  the  lord 
of  the  land  (5).  By  the  laws  of  Edgar  there  was  to  be  a  certain  number 
of  persons  selected  in  each  burgh  or  town,  before  whom  all  such  trans- 
actions were  to  take  place  (c).  The  great  aim  of  these  provisions  was 
to  prevent  a  traffic  in  stolen  cattle  {d)  and  other  property  (e) ;  the 
provisions  as  to  warranty  of  all  articles  sold,  which  are  numerous  and 
precise,  appear  to  have  been  intended  for  the  same  purpose  (/).  There 
was  a  special  provision  that  purchases  in  London  should  be  made 
before  witnesses  or  the  portreve  {g) :  the  doctrine  of  the  common  law, 
which  secures  to  the  purchaser  goods  purchased  in  market  overt  (A), 
is  based  upon  these  early  laws.  Some  others  of  the  laws  relating  to 
moveable  or  personal  property  will  hereafter  be  adverted  to. 

The  laws  and  customs  relating  io  property  in  land  present  the  most 
important  subject  for  consideration  ;  here  the  charters  must  be  largely 
resorted  to.  It  has  already  been  noticed,  that  originally  the  absolute 
property  with  all  its  incidents,  equivalent  to  the  Dominium  directum  of 
the  Roman  law  which  will  presently  be  described,  was  enjoyed  by  the 
owners  of  the  original  allotments  made  at  the  Anglo-Saxon  Conquest  (i). 
The  alodial  owner,  unless  fettered  by  some  restriction  imposed  by  those 
under  whom  he  claimed,  had  the  absolute  power  of  alienation  and  dis- 
position (k)  by  gift  and  sale,  and  by  will  (/),  both  of  which  must  have 
been  introduced  from  Roman  models.  The  clergy  had  a  direct  interest 
in  encouraging  the  unlimited  power  of  devising,  as  it  was  the  Church 
that  was  principally  benefited  by  its  exercise  {m).    The  owner  of  alodial, 


(a)  Cnut.  23,   24;  Anc.  Laws,  389 — 91,  (i)  The  Bocland  of  the  early  codes  and  cbar- 

repeated  by  code  of  Will.  1.  §  45  ;  ib.  485  ;  ters,  is  generally  called  in  Latin  instruments 

et  V.  Edw.  (the  Elder)  1.  p.  159;  Atheist.  1.  terra  hereditaria,  terra  testamentaria,  or alodis. 

p.  10.  p.  205.  §  12.  p.  207.  This  was  also  the  Bromt.    923—931  ;    Hickes'    Dissert.    85  ; 

practiceamongst  the  Romans,  Savigny,  torn.  1.  Allen,  p.  xxxviii ;  but  Bocland  being  the  sub- 

§.  85.  ject  of  unrestricted  alienation  on  any  terms  or 

{b)  Atheist.  Bromt.  p.  842.  conditions,  came  to  be  held  for  a  term,  for  life, 

(c)  Anc.  Laws,  i.  p.  275.     Mr.  Allen,  p.  or  for  any  other  quantity  of  interest  as  after 

95,  would  assimilate  these  witnesses  to  the  mentioned. 

scabini  or  delegated  judges  of  the  Francs ;  {k)  Or,  as  it  may  be  said,  of  mancipation, 

but,  as  it  appears  to  me,  without  sufficient  See    Selden,    Gloss,   voce   Alodis,    p.    27  b. 

authority,  they  were  rather  a  standing  ^Mry.  "  Mancipandum"  is   sometimes   used  in  the 

{d)  Solse  et  gratissimse  Opes.  Tac.  de  Mor.  charters,    Text.  Roff.   88;    "  trado   et   man- 

Agathias,  lib.  I.e.  4.  cipo,"   Oifa,  a.d.  789;  Kemble,  i.  p,  190; 

(e)  See  in  addition  to  the  laws  before  cited,  ibid,  p.  xxviii.  introd. 

those  of  Ina.  25;  and  Palgrave,  Rise,  &c.  p.  (/)  Somner,  Gavelk.  p.  89.    Devise  by  will 

187 — 90;  Inquiry,    p.  475.     Canute's   law,  was  clearly  of  Roman  original : — "  et  nullum 

however,   applied   to   immoveables   as   well,  testamentum,"    Tacitus,  Heinnec.    El.   Jur. 

xliii.  Bromt.  925.  German,   ii.   §    145  ;    Hargrave's  Note,   Co. 

(/)  Int.  al.  Edw.  (the  Elder)  §  1.  Anc.  L,  Litt.  111.     Written  wills  were  of  Pretorian 

159 — 161.  introduction;    they  were  not   sanctioned   by 

(^r)  Hickes'  Diss.  93  ;  Pulling,   Laws  and  the  Jus  Civile :  a  legal  will  was  a  species  of 

C.  of  Lend.  401.  mancipation. 

(A)  V.  ii.  Bla.  Comm.  p.  449.  {m)  "  Autiquorum   plurimi — quibus    ube- 
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or  as  it  was  called  Bocland,  might  grant  it  absolutely  or  for  a  limited 
interest,  reserving  or  granting  away  the  reversion  at  his  pleasure.  So 
he  might  impose  any  conditions  or  services  he  thought  proper  (w) ; 
nor  was  there  anything  to  prevent  an  estate  of  any  kind  or  quantity 
being  granted,  and  whether  to  take  effect  presently  or  at  a  future 
day,  or  on  the  happening  of  any  given  event.  The  only  check  upon 
individual  caprice  in  these  respects  (for  the  written  law  was  silent) 
was,  that  in  the  event  of  any  dispute  in  respect  of  the  amount  of 
the  interest  granted,  or  the  time  at  which  it  should  vest,  or  the 
services  or  conditions  imposed,  the  assembled  thanes,  at  the  county 
or  hundred  court  under  their  ecclesiastical  and  civil  president,  would 
pass  their  judgment  upon  them  (o).  Lands  were  let  on  lease,  ren- 
dering a  rent  in  money  or  in  kind,  for  life  and  for  terms  of  years  (p). 
The  owner  of  land  had  the  power  of  settling  his  property  directly,  in  a 
way  that  the  Romans  could  only  accomplish  through  the  medium  of  a 
trust — namely,  on  a  particular  class  of  descendants  in  succession  {q). 
The  practice  of  settling  lands  on  the  male  descendants  in  preference 
to  females  was  introduced  before  the  time  of  Alfred  (r).  Entails  were 
in  frequent  use,  particularly  in  grants  of  benefices,  which  will  be  here- 
after more  fully  noticed  ;  they  were  probably  of  Roman  original,  for 
the  Romans  had  been  much  in  the  habit  of  entailing  lands,  by  way  of 
fidei  commissa,  on  their  children,  and  their  freedmen  and  their  de- 
scendants, with  an  express  restriction  against  alienation  (s).  Alfred 
enacted,  that  in  order  to  render  the  estate  so  limited  inalienable,  the 
instrument  of  settlement  should  be  declared  before  the  kindred  in  the 
presence  of  the  king  and  of  the  bishop  ;  and  that  being  done,  the  will 
of  the  donor  was  ordered  to  be  observed  {t). 

It  was  at  first  compulsory, — at  all  times  usual, — for  the  husband, 

rior  inerat  virtutum  vigor  et  gratia — de  rebus  upon  them,   may  be  seen  Dig.  xxxi.  i.  77, 

suis  quid  cuique  religiosorum  locorum  post  se  II.  27  and  28;    ib.  /.  78,   §  3,  /.  88,   §   15. 

pro  animarum  suarum  salute  cedere  debuis-  Justinian,   in  one  of  his  most  verbose  and 

sent — provide    disponebant,"    Hist.   Rames.  confused  novels,  which  is  supposed  to  have 

sxvi.  p.  40fi.  been  obtained  corruptly  to  serve  someparticu- 

(w)  See    Allen    on    the    Prerog.   p.    139.  lar  person  (No.  clix.)   appears  to   have   rc- 

142 — 8,  and  154,  and  the  references.  strained  this    power  to  four  successive   ob- 

(o)  V.  inf.  Judicial  Tribunals.  jects  or  degrees.    See  Butler's  note  to  Co. 

{p)  In  the  Sax.  Chron.  a.u.  852,  there  is  a  Litt.  191  a,  vi.   7.     Gibbon  (vol.  viii.  p.  80, 

lease  of  lauds  of  a  monastery,  the  rent  reserved  n.  154)  gives  rather  a  different  version  of  this 

being  a  certain  quantity  of  wood,  coal,  peat,  novel.     The  limitanean  dotations  mentioned 

Welsh  ale,  meat,   a  horse,  a  money  rent,  and  infra,  p.  31,  were  directly  entailed,  see  Palg. 

one  night's  entertainment  yearly  ;  et  v.  Hist.  p.  356. 

Eliens.  477  ;  Heming,  306-7  ;  Hickes,  Dis-  (0  §  41  Anc.  L.  p.  89  ;  et  v.  Hickes,  Dis- 
sert, p.  59  ;  Turner,  iv.  215.  sert.  p.  9  ;  p.  53.     IDevise  to  a  man  and  his 

{q)  See  Hickes,  Dissert,  p.  9.  progenies  ;  Smith's  Bede,  Append.  767.  The 

(r)  See  the  recitals  in  Alfred's  Will,  ed.  formularies  in  Baluze,  torn.  ii.  406,  7.  412, 

Pickering.  &c.,  shew  that  the  power  of  disposition  by 

(*)  Instances  of  such  entails,  with  a  re-  charter  and  will  equally  prevailed  in  France;, 

striction    against    alienation,    and    decisions  et  v.  Savigny,  ii.  65,  e/ sey. 


22  Marriage  Settlements — Conveyances — Bocs. 

at  the  time  he  became  betrothed  to  his  intended  wife,  to  endow  her 
with  a  share  of  his  goods  ;  where  there  was  no  endowment  she  took 
one-third  of  the  personal  property  of  her  husband  (u),  which  she 
was  obliged  to  give  up  to  his  relatives  or  next  of  kin  on  second 
marriage  (x).  Settlements  of  land  on  marriage  were  also  in  use  ; 
there  are  precedents  of  such  settlements  giving  to  the  wife  an  estate 
for  her  life,  with  a  general  or  limited  power  of  selling  or  devising  it ; 
if  this  power  were  not  exercised,  no  doubt  it  reverted  to  the  heirs  of 
the  grantor  (j/).  No  technical  or  set  form  of  conveyance  was  pre- 
scribed ;  any  words  expressive  of  the  meaning  of  the  parties  appear 
to  have  been  sufficient  (z).  Writing  was  not  necessary  (a);  but  it 
became  usual,  after  the  example  of  the  Byzantine  constitutions  ih), 
to  accompany  all  transfers  of  alodial  land,  whether  by  way  of  gift 
or  sale,  by  a  charter,  or  land-boc ;  and  "  gebocced "  became  the 
common  expression  for  conveyed  (c).  Some  grants  were  accompanied 
by  delivery  of  possession  by  symbol ;  some  lands  were  held  by  the 
symbol  then  delivered  {d) ;  but  the  boc  and  the  delivery  of  a  symbol 
were  only  modes  of  proof  (e) ;  an  agreement  for  sale  made  before  wit- 
nesses might  be  enforced  (/).  It  was  usual  expressly  to  include  the 
charters  in  grants  of  alodial  land,  or  of  lands  which  had  formed 
part  of  the  public  domain  (^),  and  he  who  had  the  bocs  or  charters 
was,  prima  facie  at  least,  considered  to  have  the  best  title  {h).  If  a 
boc  were  lost  or  destroyed,  and  the  contents  could  be  proved,  the 
owner  might  obtain  a  substituted  boc  at  the  king's  court  (i). 

The  monasteries  were  the  principal  depositories  of  the  charters  or 
title-deeds  of  the  great  landed  proprietors  ;  all  that  could  be  found  by 
William  the  First  were  destroyed  by  him,  in  furtherance  of  his  policy 
that  all  titles  should  commence  from  himself  (A). 

The   Shire    Gewitnesse  and   Witena  Dom,   that  is,  the  judgment 

{u)  Edmund,  Anc.  L.  p.  255,  and  n.  (<Z).  tenenda  per  unum  corau,  temp.  Ed.  Confess. 

(x)  Cnut.  Anc.  L.  417.  ibid.     A  clod  or  twig  was  sometimes  used  as 

(y)  Hickes,  Diss.  Epist.  152.  a  symbol,  ib.  84,85;  TextRoff.88,c.55;  Grant 

{z)   See    Kemble's    Charters,    i.  p.  xxxi.  of  Sigiraedof  Kent,  a.d.  759;  Kemble,  i.  139. 

xxxvi.  introd.  (e)  Hickes,  Dissert.  30.  33.  57.  GO.  83.  87. 

(a)  "  Quamvis  sermo  solus  ad  testimonium  There  are  many  instances  of  sales  evidenced 

sufficere  possit,  &c."  Cart.  Offie  R.  a.d.  789,  only  by  witnesses,  int.  al.  Hist.  Eliens.467. 

Kemble,  i.  p.  189.  Simil.  Marc.  Form.  Baluze,  (/)  Hist.  Rames.  441 — 4.   This  was  a  con- 

ii.  p.  418.     "  Conventio  perficit  sine  scriptis  ditional    agreement    for    sale    obtained    by   a 

habitam   emptionem,"   Ulpian,   Dig.  xviii.  1.  bishop  from  the    husband  when    drunk  and 

2;  Cod.  iv.  21.  10.  his   wife,    of   the  wife's  inheritance;    a  very 

{b)  "  Grsecorum  ad  hoc  imbuti  exemplis,  discreditable  transaction,  but  wliich  was  car- 

qui  quod  scire  volunt  litteris  tradunt,"  Grant  ried  into  execution. 

of  Doneburth,  a.d.  802  ;  Kemble,  i.  219,  et  (ff)  V,  int.  al.  Heming,  372;  Kemble,  ii. 

V.  Cod.  Theod.  viii.  12.  1,  273,  cum  libro  ejusdem  terrse. 

(c)  V.  int.  al.  Lye,  Append.  No.  4.  ;  Hist.  (A)  Hist.  Eliens.  c.  .\x.\v. ;  Gale,  p.  479. 
Eliens.  p.  520,  521  ;  and  Sir  F.  Palgrave.  (i)  V.  infra,  King's  Court. 

(d)  Hickes  instances  the  Pusey  Horn.  (k)  See  Lingard.ii.  41  ;  Simeon,  200  ;  M. 
temp.  Canut.  Dissert,  p.  84  ;  Pref.  p.  sxv.  Par.  8  ;  Westm.  22G. 
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voluntary  or  contentious  of  the  county  court  or  other  court  of  compe- 
tent jurisdiction,  on  the  title  to  property,  real  or  personal,  was  the 
highest  security  that  could  be  obtained  (Z).  Hence  it  was  not  un- 
common for  owners  of  land,  if  they  had  not  obtained  a  previous  judg- 
ment establishing  their  title,  particularly  preparatory  to  any  intended 
disposition  of  their  laud,  to  cause  their  charters  to  be  inspected  at  the 
county  or  hundred  court,  or  if  the  person  were  of  sufficient  consequence, 
at  the  king's  court  (m),  or  a  synod  if  he  desired  to  leave  his  land  to  the 
church  in),  with  a  view  to  obtain  the  shire  gewitnesse  or  witena  dora 
as  to  his  title,  and  at  the  same  or  a  subsequent  court  to  announce  his 
will  as  to  the  disposition  of  his  property,  either  by  way  of  direct  or 
testamentary  grant,  and  to  have  it  then  reduced  into  writing  if  not 
already  done  (o).  The  party  who  had  obtained  tlie  shire  gewit- 
nesse or  witena  dom  in  affirmance  of  his  title,  usually  had  it  re- 
corded at  a  neighbouring  monastery  {p).  Purchases  of  land  for  the 
same  reason  were  usually  made  at  the  county  court  {q).  Vades  or 
sureties  were  sometimes  demanded  of  the  vendor  to  warrant  his 
title  (r). 

All  wills  after  the  death  of  the  testator  appear  to  have  been  brought 
to  the  county  or  some  other  court  to  be  proved  and  established  by  the 
'*  witena  dom"  which  custom  was  evidently  of  Roman  original  (s).  A 
verbal  will  made  before  witnesses  might  be  established  equally  as  a 
written  will — no  definite  number  of  witnesses  appears  to  have  been 
necessary  {t).  Though  the  custom  of  devising  by  will  was,  as  before 
noticed,  Roman,  yet  at  first  the  Roman  formalities  were  not  adopted. 
Dr.  Hickes  observes,  that  there  is  no  Anglo-Saxon  will  to  be  found 

(/)  See,    int.  al.  the  charter  of   Edmund,  emptione  hujus  terrse,  cui  omnes  responJentes 

cited  Somner  on  Gavelk.  p.  86  ;    "  testimo-  diserunt  quod  Grantebriccge  et  Norwice  et 

niumcomitatus,"  Domesday,  Heming,  p.  512  ;  Theoforth  et  Gyppeswice,  tantse  libertatis  et 

Hist.   Rames.    p.    468  ;    Leg.    Cnut.    §    80 ;  dignitatis  essent,  ut  si  quis  ibi  terram  com- 

Anc.  L.  i.  421 ;  et  v.  Heming,  p.  79,  temp,  pararet  vadibus  non  indigeret.   Hist.  Eliens. 

Will.  I,  xxxvi.  p.  479. 

(m)  Alfred  took  this  precaution  preparatory  («)  Hickes,  Dissert.  57,  58.    On  the  conti- 

to  making  his  will ;   see  the  recitals  in  his  nent,    wills    were   registered  in    the    Curiae, 

will.  Savigny,  ii.  115.  v.  infra,  note  (?<)  p.  24. 

{n)  Cart.  OEthelwlf.  a.d.  844  ;  Kemble,  ii.  {t)  Hickes,  Diss.  Epist.  3.  53.  56,  57,  58. 

p.  19;   Etlielric.  a.d.  804;  Heming,  p.  447.  The   practice    of    opening    wills    before    the 

The  king  and  Optimates  attended  these  synods,  Praeses  at  the  conventus   prevailed  amongst 

V.  inf.  the  Romans,  Savigny,  torn.  i.  p.  85.     From 

(o)  V.    Cnut.    §    80.    Anc.    L.   i.   p.  421,  eight    to    sixteen    is    the    usual    number  of 

et  V.  p.  295,   "  witword ;"  Hickes,   Dissert,  witnesses;    by  the    Roman   law   seven   wit- 

3.  9.  30.  57.  84,  Pref.  p.  xxv.  ;  Heming  and  nesses  and  their  seals  were    required.     One 

Kemble,  ubi  sup.,-  Atheist.  §  12.  Anc.  L.  will    was    established    on    the    single    testi- 

207.  mony    of    A.  B.  Dunstan,    who    had    been 

(p)  See  Hickes,  Dissert,  p.  3.  5.  7.  9.  sent   for  by  the  testator  when  in   extremis, 

(?)  Hist.  Eliens.  c.  vi.  p.  466,  temp.  Edg.  Hickes,  Dissert.  53—57  ;  10,000  viri  electis- 

et  V.  c.  viii.  and  ix.  p.  468  ;  xiv.  p.  472-3.  simi  offered  to  swear  to  his  veracity,   ibid. 

(r)  Quo  facto   (sale   and   payment  of    the  p.  60. 
money)    quaesivit    abbas    ab    eo    vades    de 
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with   the   appointment   of  an  executor   charged   with    a   fidei   com- 
missum  (m). 

If  a  man  died  intestate,  the  whole  of  his  personal  property,  as  money 
and  goods,  became  divisible  amongst  his  wife,  (that  is,  as  it  is  presumed 
if  she  had  not  been  endowed,)  and  his  children  or  nearest  relatives, 
subject  only  to  the  claim  of  the  "  Hlaford,"  or  lord,  of  the  deceased  to 
his  heriot  (a:).  In  some  places  the  ancient  Roman  doctrine  of  the  quota 
pars  or  legitima  being  reserved  for  the  widow  and  children  against  the 
will  of  the  testator,  of  which  there  is  some  notice  in  Bede  {y),  appears 
to  have  prevailed.  There  was  frequently  a  legacy  to  the  lord,  particu- 
larly when  the  king  or  the  queen  stood  in  that  relation,  which  may 
have  been  in  lieu  of  their  claim  by  way  of  heriot,  or  to  secure  the 
lord's  assistance  in  the  due  performance  of  the  will  {z). 

In  case  of  intestacy  the  land  which  the  deceased  enjoyed  under  any 
hoc  or  charter  would  either  descend  or  revert,  according  to  the  terms  of 
the  charter  under  which  he  held  it.  Nothing  can  be  stated  with  cer- 
tainty as  to  the  laws  of  descent  of  lands  unaffected  by  previous  dispo- 
sitions further  than  that,  as  a  general  rule,  the  children,  if  any,  took  the 
whole  ;  but  whether  sons  took  in  preference  to  females  universally,  or 
only  where  a  custom  prevailed  to  that  effect,  is  uncertain.  The  Anglo- 
Saxon  codes  are  silent  on  this  subject,  unless  Canute's  law  regarding 
intestacy  is  to  be  construed  as  including  land,  which  is  the  received 
opinion  (a) ;  but  in  that  case  the  widow  would  have  been  brought  in. 
The  36th  section  of  the  code  of  Will.  I.,  before  mentioned,  which 
probably  embodied  what  was  then  the  general  custom,  gives  the 
inheritance  to  all  the  children,  "  enfans,"  "  liberi"  {b).  By  the  ancient 
laws  of  inheritance  of  the  continental  states,  usually  relatives  of  every 
branch  including  the  ascending  line  were  let  in,  a  preference  being 
given  to  males  of  the  same  degree  ;  females,  however,  were  excluded 
from  that  portion  of  the  alodial  land  of  the  Francs  that  was  called 
salic  land  (c). 

(m)  Dissert,   p,  57.     By  the   Roman  law  Northunhymbrorum,    &c  ;    and  see   Somner, 

the  witnesses  were  to  be  present  at  the  opening  Gavelk.  92. 

of  the  will  before  the  judge,  Savigny,  ii.  p.  117,  {z)  See  the  wills  of  CEthelgue,  and  of  Beo- 

a  practice  tliat  has  been  adopted  in  principle  trie  and  CElfswyth,  Kemble,  ii.  380. 
in  our  ecclesiastical  courts  ;  see  C.B.Gilbert's  (a)  Code  of  C'nut.   §  71;  see  1  P.  W.  49  ; 

Reports,   p.  204.     By  the  Roman  law   there  Robinson  on  Gavelkind,  p.  26  ;  v.  "i/ra,  p.  42. 
could  be  no  will  without  the  appointment  of  (6)  Hasredessuccessores  que  suicuique liberi, 

an  "  hreres"  to  represent  the  testator.     After  Tac.  de  Mor.  ;  the  will  of  Alfred,  ed.  Pick- 

the  Conquest,  if  not  before,  this  doctrine  was  ering,  rather  leads  to  the  same  conclusion, 
introduced   in  England,   as   will   be  noticed  (c)  Sal.  tit.  62  ;  Rip.  tit.  56.    Daughters, 

hereafter,  Godolphin,  Orp.  Leg.  p.  3.  75.  however,  had  the  preference  as  regards  the 

{x)  Heregat.  As  to  the  nature  of  the  heriot,  mother's  inheritance,  Baluze,l.p.  514,  Cap. 

and  the  character  of  lord,  v.  inf.      Chapt.  ix.  Car.  Mag.      Tlie  preference   of  males  seems 

particularly  the  additional  note,  p.  42.  to  have  been  wholly  irrespective  of  feudality  ; 

{y)  Lib.  V.  c.  13.    Paterfamilias  in  regione  see  Allen,  p.  xs.\ix. 
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Gavelkind  lands  in  Kent,  and  in  other  places,  that  is,  lands  held 
by  ceorls  and  others  (<f),  on  condition  of  rendering  rent  and  base  ser- 
vices, such  as  ploughing  and  manuring  the  lord's  land,  and  the  like,  or 
what  was  afterwards  called  socage  tenure,  went  to  the  sons,  they  alone 
being  able  to  perform  the  services  (e).  Great  part  of  the  lands  between 
the  Ribble  and  the  Mersey  was  held  of  the  king  on  similar  services ; 
there  also  it  was  the  son  who  was  entitled  to  succeed  his  father,  he 
paying  a  certain  sum  by  way  of  relief;  if  the  son  did  not  choose  to 
take  to  the  land,  the  king  seized  together  with  the  land  all  the 
father's  money  (/). 

In  the  time  of  Athelstan  the  payment  of  tithes  was  imposed  on  all 
landowners  throughout  the  kingdom  {g).  A  thane  might  pay  one-third 
of  his  tithe  to  his  own  church  if  it  had  a  burying-place  {h)  ;  but  in 
general  tithe  was  payable  to  the  mother  church  "  eald  minster."  By 
a  law  made  at  a  synod  held  by  king  Edmund  between  a.d.  929  and 
952,  every  landholder  was  ordered  to  pay  church  scot  as  well  as  tithes 
on  pain  of  excommunication  (i).  Jt  was  declared  by  Ethelred  and  his 
"  witan,"  A.D.  1013,  that  one-third  of  the  tithe  should  be  devoted  to 
the  reparation  of  the  church,  another  third  to  the  servants  of  God,  the 
remaining  third  to  the  poor,  and  to  needy  persons  in  thraldom  (k). 


CHAPTER  V. 

THE  ROYAL  DOMAINS. 

Accessions  to  the  Royal  Domains — Escheat  for  Felony,  Outlawry  and  for  Default  of 
Heirs — Each  Vill  and  Burgh  presided  over  by  a  Gerefa  or  Prefect — Appropriation 
of  the  Revenues. 

Royal  Forest  and  Chaces — Forest  Laws. 

It  has  been  observed  that  at  the  time  when  Anglo-Saxon  legislation 
commenced,  the  kings  were  in  possession  of  ample  domains.     These 

(d)  Socmanni,  Hist.  Eliens.  cap.  cvi.  temp.  (h)  On  his  bocland,  Cnut.  Ecc.  §  11.  p. 
Edw.  Confess. ;  and  see  Glanville.vii.  c.  3.  Tlie  367  ;  repeating  Edg.  §  2.  ib.  p.  263. 
condition  of  the  Ceorls,    and  the  nature  of  (i)  See  Edmund's  Eccles.  Laws,  Anc.  L.  i. 
their  tenure,  will  be  noticed  in  a  subsequent  p.  245  ;  but  it  would  appear  that  church  scot 
Chapter.  was  not  levied  for  repairs  of  the  churches, 

(e)  Somner  on  Gavelkind,  p.  25.  43,  et  seq.  Leg.  Ethelr.  §  6.  11 ;  Anc.  L.  p.  343. 

Sir  W.  Blackstone,  1.  p.  74,  seems  to  have  (k)   "  The  king  and  his  witan  have  chosen 

considered  that  this  was  the  general  law.  and  decreed,  as  is  just,  that,"  &c.  Ethel.  §  6. 

(/)  Domesday,  269  b;  and  see  Domesday,  Anc.  L.  i.  343.     It  would  appear  from  Ed- 

84   a,  terrse    Tainorum  ;  84    b,  terrse   Servi-  mund's  Eccles.  Laws,  §  5,  that  the  bishop  was 

entium.  bound  to  see  that  the  funds  destined  for  the 

(g)  Atheist.  Anc.  L.  197,  founded  on  the  purpose  of  repairing   the  churches  were   so 

Law  of  Moses  ;  Edmund,  ib.  245.  applied,  Anc.  Laws,  i.  247. 
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domains  (a)  received  frequent  accessions  by  the  operation  of  the  royal 
prerogative  of  escheat,  or  the  right  which  the  kings  universally  claimed 
of  seizing  the  alodial  lands  of  all  persons  -who  were  convicted  of  theft, 
or  any  crime  by  which  the  penalty  of  outlawry  was  incurred  {b).  By 
the  edict  of  Theodoric,  which  was  founded  entirely  on  the  Roman  law  (c), 
the  fisc  succeeded  to  those  who  died  without  heirs  {d) ;  and  there  can 
be  little  doubt  it  was  the  same  in  England.  Various  edicts  were 
issued  by  the  emperors,  from  Constantine  downwards,  for  holding 
inquests  of  office  in  regard  to  lands  which  came  to  the  crown  by 
escheat,  from  which  it  can  hardly  be  doubted  that  our  inquests  of  office 
held  on  similar  occasions  were  derived  (e).  The  private  domains  of 
the  king  were  occasionally  augmented  by  grants  from  individuals  and 
ecclesiastical  bodies  (/). 

A  gerefa,  or  prefect,  presided  over  each  vill  or  manor  which  was 
held  by  the  king  in  demesne  {g),  and  unless  some  particular  custom 
prevailed,  over  each  of  the  king's  burghs  {h).  Canute  expressly  ordered 
that  his  gerefas  should  justly  provide  him  of  his  own,  and  maintain 
him  therewith,  and  they  were  not  to  make  any  unjust  exactions  (i). 

The  royal  domains  consisted  in  part  of  extensive  forests  and  chaces. 
Canute  published  a  code  of  forest  laws,  under  which  four  superior 
thanes  were  appointed  to  superintend  the  royal  forests  and  chaces, 
and  to  take  cognizance  of  all  offences  against  the  forest  laws.  They 
had  under  them  a  certain  number  of  lesser  thanes,  servants,  and 
slaves,  who  by  such  appointment  became,  ipso  facto,  free.  There  were 
certain  animals,  as  stags,  which  the  Anglo-Saxon  kings,  like  the 
Roman  emperors  (/*),  reserved  to  themselves  as  royal  game.  Even 
bishops,  abbots,  and  persons  of  noble  rank  were  prohibited  from  hunt- 
ing these  animals.  Foxes  and  wolves  might  be  killed  by  any  one, 
provided  it  YfQYQ  not  within  the  precincts  of  a  royal  forest.  Every 
freeman  might  hunt  on  his  own  lands,  not  within  a  royal  forest  or 
cbace  (/). 

(a)  The  patrimonial  domains  and  those  of  (c)   Savigny,  Mid.  Ag.  ii.  104 — 6. 

the  state,  as  before  observed,  ultimately  be-  (d)  Savigny,  torn.  ii.  p.  106. 

came  amalgamated.  (e)  See  the  Edicts,  which   Gibbon   has  a 

(6)   Kemble's  Charters,  i.  pref.  p.  lix.  Ix.  little  distorted.  Inquiry,  p.  36'-7. 

No.  viii.  p.    1  ;  Cnut.  Anc.  L.  p.  383 — 5  ;  (/)  V.  int.  al.  Kemble,  ii.  p.  33,  a.d.  849, 

Text.    Roffens,    p.    44 ;    Domesday    quoted  a  grant  for  five  lives. 

Heming,  p.   312.  "  forisfacturas  prseter  illas  {g)  V.  Leg.  ..'Ethelst.  1.  §  3;  Brompt.  841, 
iv.  quas  rex  habet  per  totam  terram."     In  49  ;     Anc.   Laws,   ii.   487.       It   was    one    of 
the  text  Roffens,  p.   137,  is  a   grant  in  the  Athelstan's  injunctions  to  his  gerefas  to  em- 
usual  way  of  land  forfeited  to  the  crown  by  ploy,  under  the  direction  of  the  bishop,  some 
the  outlawry  of  the  owner;  and  see  Allen,  p.  portion  of  the   profits  of    his  farms    for  the 
155.     Lwnland,  or  land  which   the  convict  relief  of  the  poor.  Leg.  Atheist.  2<ii  i/iy^, 
was  only  in  possession  of  as  vassal,  or  for  a  (A)   iEthelst.  §  1  ;  Anc.  L.  i.  p.  195. 
definite  term  or  estate,  reverted  to  the  lord  or  {i)  Cnut.  70,  Anc.  L.  413.) 
donor,  whether  the  king  or  a  subject,  Kem-  {k)  V.  infra. 
ble,  ithi  svp.  {I)  Canute'sForestLaws,  Anc.  L.i.426 — 3C. 
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CHAPTER  VI. 

THE  PUBLIC  DOMAIN— GRANTS  TO  THE  CLERGY. 

The  Public  Domain  disposed  of  by  the  King  by  the  Advice  or  with  the  Authority  of  his 
Council,  Wit  an,  Optimates,  8fc.  or  Synod — Grants  to  the  Clergy,  Regular  and  Secular 
— Terms  of  the  Grants — Grants  to  King's  Thanes,  which  introduce  the  subject  of 
Tenure  and  f^e  Feudal  System — Roman  Doctrines  as  to  Tenure  first  to  be  considered. 

The  kings  claimed  and  exercised  the  right  of  disposing  of  the  public 
domain  (a),  though  this,  as  every  other  prerogative,  was  exercised  by 
the  king  with  the  advice,  sometimes  expressly  by  the  authority  (b),  of 
his  council,  or  at  least  of  an  ecclesiastical  synod  (c).  The  temporal 
wants  of  the  clergy,  regular  and  secular,  caused  a  large  demand  to  be 
made  upon  these  possessions.  The  church  of  Rochester,  and  other 
churches,  as  St.  Paul's  in  London,  were  built  and  largely  endowed  by 
Ethelbirht  shortly  after  his  conversion,  by  the  advice  of  Laurence, 
his  bishop  {d).  This  process  continued  during  each  succeeding  reign. 
A  journey  to  Rome  usually  produced  large  donations  of  this  kind  (e)  ; 
some  of  them  are  recorded  to  have  been  made  after  a  royal  feast,  pre- 
pared for  the  king  and  his  optimates  by  the  bishop  or  ecclesiastical 
body  on  whom  the  gift  was  conferred  {f).  The  grants  were  usually  in  the 
largest  and  most  comprehensive  terms  (^),  and  generally  there  was  a 
clause  exempting  the  grantees  from  all  secular  tributes,  services,  and 
burthens,  and  a  denunciation  against  the  king's  successors,  and  all 
earls,  princes,  lords,  and  judices,  who  should  in  any  way  infringe  upon 
or  impair  the  privileges  conferred  {h).  Frequently  some  stipulation 
on  the  part  of  the  Church  was  exacted,  as  that  the  patrocinium  of  the 
see  or  church  should  belong  to  the  king  {i).     In  some  of  these  grants 

(a)  It  is  to  this  prerogative  ("  Imperialis  virorum,"  Edg.  a.  d.  95S ;  ib.  ii.  379.  383; 

nostra  potestas,"  Cart.  Eadwig.  Kemble,  ii.  "  optimatum,"  ib.  ii.  359  ;  v.  infra,  Councils. 

p.  338)  as  it  is  presumed,  that  the  following  (c)  Offa,  a.d.  791;  Kemble,  i.  204,  a.u. 

passage  in  the  Text.  Roffens,  p.  44,  refers  : — •  787  ;  ib.  182  ;  v.  inf.  Synods. 

"  Istae  sunt  consuetudines  regum  inter  Anglos  {d)  Text.  Roffens.  p.  63,  Lingard. 

— carta   alodii    ad    eeternam    hereditatem."  (e)  As  in  the  case  of  Ethelwlf,  a.d.  855, 

See  Allen,  p.  142 — 148,  and  the  references,  before   the   "  proceres  totius  terrse,  aliorum 

Sax.  Chron.  ad  a.d.  694,  &c.     Many  of  the  que  fidelium  immensa  multitudine,  qui  omnes 

grants  are  for  a  money  consideration  received  Regis  Chyrograpb.  laudaverunt,il\gx\\taXtssub- 

by  the  king,  v.  int.  al.  Thorn,  p.  1776,  temp.  scripserimt,''  Ingulph,  863. 

Ethelbert,  &c. ;   Kemble,  ii.  p.  10,  a.d.  841  ;  (/)   Heming,  p.  96. 

but  it  was  to  the  Church,  perhaps,  in  later  (g)   "  In   propriam  substantiam,"  Kernble, 

times  at  least,    that    strictly  alodial  grants  i.  73,  a.d.  712,  and  the  like, 

were  confined,  v.  infra,  Grants  to  Vassals.  {h)  "  Absque  iuopedimento  srecularium  ne- 

(6)  "  Licencia  et  consensu  totius  nostra  gociorum  ac  regalium  tributarum  sive    expe- 

gentis  et  unanimitate  omnium  optimatum."  is  ditionum  aut    jussionum  incognitarum,''   &c. 

the  language  of  one  of  Egbert's  grants  at  a  Offa,    Kemble,  i.  p.   204  ;    Cart.   Eadmund, 

great    council,    a.d.  835,    Kemble,  i.  312.  a.  d.  945  ;  ib.  ii.  p.  257,  e/ */;ars. 

"  Sceptris  fretus  regalibus — consensu  et  as-  (i)  Egberth.  A.  D.  838  ;    Kemble,   i.  318. 

sensu  Episcoporum  et  Principum" — Atheist.  In  such   cases  a  counterpart  of  the   charter 

Kemble,  ii.  p.  163,  "  cum  consensu  heroicorum  was  kept  in  the  king's  chartulary. 
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the  trinoda  necessitas,  before  noticed  {k),  is  expressly  excepted  ;  in 
one  of  the  charters  the  number  and  description  of  soldiers  (vasallos) 
to  be  sent  by  the  monastery  on  military  expeditions  is  defined  (J,).  The 
exemption  from  the  duty  of  entertaining-  the  king*  on  his  progresses, 
which  is  to  be  found  in  some  of  the  grants,  would  imply  that  this  was 
a  duty  to  which  a  grantee  of  land  from  the  crown  was  liable  in  ordi- 
nary cases  (m). 

Another  demand  on  the  public  domain  arose  from  the  claims  of 
those  who,  by  their  temporal  services,  had  deserved  well  of  the  king, 
or  the  state  of  which  he  was  the  head.  This  introduces  to  our  consi- 
deration the  relation  of  lord  and  man — or  vassalage — and  Avitli  it  the 
feudal  system.  This  system,  the  essential  principle  of  which  was  a 
mutual  contract  of  support  and  fidelity,  accompanied  by  tenure  of 
land(w),  demands  a  rather  minute  examination,  as  it  is  the  foundation 
of  the  modern  doctrine  of  tenure.  But  it  is  scarcely  possible,  as  I 
conceive,  to  obtain  just  notions  on  this  subject  without  first  making 
ourselves  acquainted  with  the  relative  conditions  and  mutual  duties  of 
the  Roman  patron  and  client,  and  patron  and  freedman,  and  also 
with  the  system  of  tenure  of  land  which  prevailed  in  the  Roman 
provinces  called  dominium  utile,  as  distinguished  from  dominium 
directum,  and  the  incidents  connected  with  such  tenure.  We  shall  at 
least,  I  think,  find  in  these  institutions  most  if  not  all  the  elements  of 
the  feudal  system  (o),  whether  they  were  adopted  or  not.  I  proceed, 
therefore,  to  make  a  preliminary  inquiry  into  each  of  these  subjects. 


CHAPTER  VII. 


SOURCES  OF  THE  FEUDAL  SYSTEM. 


Relation  of  Patron  and  Client  in  the  Roman  Provinces — Duties  of  Patron  to  Client 
and  Client  to  Patron — Pecuniary  Aid — Colonies,  Cities,  Towns,  as  well  as  Indi- 
viduals, had  Patrons — Rent  sometimes  paid — System  of  Commendation  by  Persons 
of  inferior  Rank  to  Persons  of  Authority  and  Consequence — Edicts  to  restrain  this 
Description  of  Patronage — Plots  of  Land  granted  to  Clients — Revocable  at  pleasure. 

Relation  of  Patron  and  Freedman — Reverence — Rights  of  Patron  as  regards  the 
Succession  of  Deceased  Freedman — Services — Marriage — Guardianship — Most  of  these 
found  in  the  relation  of  Lord  and  Man,  or  Vassal,  about  to  be  considered.   ■ 


(k)  Sup.  p.  9. 

(/)  Kemble,  i.  260  ;  ib.  i.  270  ;  grant  of 
Coenwlf,  A.D.  821,  etv.  ib.  ii.  191.  Etlielwlf, 
in  his  grant  of  the  tenth  of  all  his  possessions, 
remitted  it,  Ingulph,  Script.  Post.  Bed.  802. 

(m)  Cart.  (Ethelbald,  a.d.  749  ;  Kemble, 
i.  140  ;  and  see  Anc.  L.  i.  p.  62,  note. 


(ji)  Hallam,  M.  A.  i.  173—177. 

(o)  Mr.  Hallam,  after  stating  the  principle 
of  the  feudal  relation  as  above,  gives  the  fol- 
lowing enumeration  of  the  feudal  incidenis: — 
reliefs,  fines  on  alienation,  escheats,  aids, 
wardships,  marriage,  the  two  last  not  uni-. 
versal,  M.  A.  i.  181—192. 


One  of  such  Sources  Relation  of  Patron  and  Client.  29 

Distinction  between  Dominium  Directum  and  Dominium  Utile — Mancipation — 
The  Acer  Publicus — Possessory  Title  only,  namely.  Dominium  Utile  could  be 
acquired  in  these  Lands — Veterans,  the  principal  Beneficiaries  of  these  Lands,  on  the 
Frontiers — Limitanei  Milites — Evocati — Agri  Limitrophi — Grants  by  the  Emperors 
to  be  held  Jure  emphyteutico. 

Patrimonial  Lands  held  in  Demesne  by  the  Emperors — Peculiar  Jurisdiction  over  the 
Inhabitants — Game  Laws. 

Transfer  of  Dominium  Utile  effected  by  Delivery  only,  with  some  Exceptions — An 

<■   Instrument  in  Writing  to  evidence  the  Grant  required  by  Constantine. 

Importance  of  the  Distinction  between  Dominium  Directum  and  Dominium  Utile  as 
affecting  the  Feudal  System. 

The  relation  of  patron  and  client  was  founded  on  the  mutual 
engagement  of  protection  on  the  one  hand  and  reverence  on  the 
other.  The  duties  of  the  patron  and  the  client  were  similar  to  those 
which  existed  between  parent  and  child  (a).  '*  Patronus  si  clienti 
fraudem  faxit,"  says  the  law  of  the  XII.  Tables,  "  sacer  esto  "  (h). 
The  client  was  bound  to  treat  his  patron  with  reverence,  to  furnish 
him  with  pecuniary  aid  according  to  his  means  to  enable  his  patron 
to  marry  his  daughters,  also  to  redeem  his  patron,  or  his  patron's 
children,  if  taken  captive,  and  otherwise  to  supply  his  pressing 
necessities  :  if  the  client  failed  in  his  duty  he  might  be  deprived 
of  life.  Colonies,  cities,  towns,  villages,  and  companies  or  corpo- 
rations, as  well  as  individuals,  were  in  the  habit  of  choosing  patrons,  j 
Sometimes  a  rent  or  some  other  benefit  was  stipulated  to  be  ren- 
dered to  the  patron  (c)  as  the  price  of  his  protection.  It  would 
seem  that  a  written  charter  of  commendation  was  sometimes  pre- 
pared (d).  Many  persons,  with  a  view  to  protection  from  the  exactions 
to  which  those  of  inferior  condition  were  liable, — others  to  secure 
immunity  for  their  crimes, — commended  themselves  and  their  lands  to 
the  patronage  of  the  Magistri  militiae,  Duces,  Comites,  Proconsules, 
Vicarii,or  other  powerful  individuals  (e),  who  were  exempted  from  many 
of  the  exactions  to  which  holders  of  land  of  inferior  rank  were  liable, 
and  whose  influence  enabled  them  to  afford  the  requisite  protection. 

Many  edicts  were  issued  to  counteract  the  fraudulent  effects  of  this 
species  of  commendation  (/)  ;  but  it  is  plain,  from  their  constant  repe- 

(a)  So  "  Tales  culpas  non  faciat  (vasallus)      tit.  53  ;  and  see  Dr.  Phillimore's  Pref.  to  Bum 
donatori  suo,  quales  solent  ingrati  filii  paren-      Eccles.  Law.  p.  xii. 

tibus    suis    facere,  per  quas  exheredantur,"  (d)  Cod.  Just.  xi.  53,  1.     The  Francs  also 

Longob.  ii.  15.  3.  frequently  commended  themselves  as  vassals 

(b)  Ed.  Gothof.  Tab.  VII.  to  the  king,  or  some  other  superior  lord,  by 

(c)  Rosini.    Antiq.    Rom.,    by    Dempster,  a  written   instrument,    Form.   ed.    Lindenb. 
c.  xvi.  p.   68.  70  ;   Cod.  Theod.  xi.  tit.  24  ;  Form.  47  ;  Form.  Sirmond,  §  44. 

et  Comm.  Omnes  enim    hi    qui   defendi  vi-  (e)  Cod.  Theod.  xi.  tit.  24,  and  the  Com- 

dentur,  defensoribus   suis  omnem   fere   sub-  mentary. 

stantiam    prius    quam    defendantur    addicant  (/)  Cod.  Theod.  xi.  tit.  24;  ib.  i.  11.4; 

et  sic  ut  patres  habeant  defensionem  perdant  ib.  xiii.  7.  1  ;  Novel.  Justin,  xvii.  c.  13  ;  Cod. 

filii  hereditatem  et  v.  rel.  Salvian  de  Gub.  Dei,  Just.  xi.  17.  1  ;  xi.  tit.  53. 

c.  5,  A.D.  440,  there  cited;   Cod.  Just.  xi. 
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tition,  that  the  practice  continued  down  to  the  time  of  the  irruption 
of  the  Barbarians. 

Patrons  of  senatorial  rank,  during  the  republic,  frequently  granted 
to  their  clients,  as  the  price  of  their  dependence,  small  plots  of  land 
out  of  the  portion  of  the  public  domain  which  they  enjoyed.  Such 
grants  were  revocable  at  pleasure  {g),  as  benefices  were,  as  has  been 
alleged,  according  to  the  original  feudal  constitution. 

The  relation  of  the  patron  and  freedman  was  very  similar  :  reverence 
was  due  to  the  patron,  thougli  the  freedman  had  purchased  his  free- 
dom {h).  But  the  patron  of  a  freedman  had  some  additional  rights, 
— he  was  entitled  to  a  certain  portion  of  the  inheritance  of  his  freed- 
man (t);  and  it  was  usual  for  the  patron  to  stipulate  that  his  freed- 
man and  his  children  should  perform  certain  services  for  him  {k).  The 
patron  was  the  guardian  of  his  infant  freedman  (/).  A  freedwoman 
could  not  marry  without  obtaining  the  consent  of  her  patron  {m). 
Gratitude  was  due  from  the  freedman  independently  of  contract,  espe- 
cially if,  as  was  frequently  the  case,  he  had  received  any  gift  from  his 
patron  ;  indeed  it  would  seem  that  every  gift,  to  whomsoever  made, 
might  be  revoked  for  ingratitude  {n). 

Almost  every  one  of  these  artificial  concomitants  of  Roman 
,  patronage  modified  and  expanded,  and  little  more,  is  to  be  found 
as  we  shall  see  in  the  subsequent  relation  of  lord  and  vassal  (o) ; 
whereas,  not  only  are  they  not  to  be  found  in  the  ancient  German 
institutions,  but  as  regards  the  tie  of  gratitude,  one  main  element 
of  the   feudal  coimexioii,  it  was    repudiated  by  the    Germans  {p). 


{g)  Niebuhr,  vol.  ii.  107  ;  but  as  to  lene- 
iices,  V.  inf. 

(A)  Dig.  xxxvii.  tit.  15  ;  xxxviii.  1.5;  Cod. 
Just.  vi.  3.  12  ;   Inquiry,  &c.  p.  58, 

(«■)  The  Anglo-Saxon  heriot,  as  will  be  ex- 
plained hereafter,  was  something  of  this  nature  : 
the  Anglo-Saxon  manumitter  of  a  slave  was 
entitled  to  his  entire  inheritance,  Wihtr.  §  8. 

{k)   Dig.  xxxviii.  1.  22. 

(/)  Dig.  xxvi.  1.8;  Inst.  Just.  i.  17. 

{m)  Dig.  xxxviii.  1.  28  ;  Cod.  vi.  3.  8  &  11. 

(«)  Dig.  xxxvii.  15.  11;  Cod.  vi.  3.  12; 
Si  tamen  ingrati  existant  homines  in  quos 
beneficium  collatum  est,  etc.  Inst.  ii.  7.  2. 

(o)  I  have  not  overlooked  the  observa- 
tions of  Mr.  Hallam,  Mid.  A.  i.  p.  134. 197, 
but  in  this  instance  I  cannot  concur  with  that 
very  intelligent  writer. 

(]))  Permulta  largiebantur  (Romani)  sed 
patronis  et  clientibus  non  ut  liberates  essent, 
sed  ut  imputarent  ilia  munera,  Heinnecc.  El. 
Jur.  German,  i.  §  79.  It  was  just  the  reverse 
with  the  ancient  Germans,  Tac.  de  INlor.  c.  21  ; 
Gronov.  p.  (i44.  The  feudal  vassal  was  clearly 
bound  to  his  lord  by  the  tie  of  gratitude,  Lib. 
Feud.  ii.  tit.  33.  I  must  not  omit  to  notice  that 
Mr.  Whitaker,  in  his  History  of  Manchester, 


broadly  states  that  feudalism  was  of  ancient 
British  origin,  founding  this  statement  princi- 
pally on  the  traces  of  feudal  customs  to  be  found 
in  the  laws  of  Howel  Dda  (see  vol.  i.  p.  350. 
364),  which  he  asserts  were  continued  under 
the  Romans,  p.  3G4).  But  it  must  be  re- 
membered that  the  British  princes  became 
the  homagers  of  the  kings  of  England  at 
least  as  early  as  the  reign  of  Alfred ;  they 
paid  tribute  to  Edward  the  Elder,  Athelstane, 
and  Edgar.  The  tribute,  which  is  described 
to  be  of  old  standing,  is  expressly  mentioned 
in  the  laws  of  Howel  Dda,  and  a  payment  in 
the  nature  of  a  relief,  was  paid  by  each  sovereign 
prince  on  his  accession,  each  of  whom  ex- 
acted a  similar  payment  from  his  dependents. 
(Palgrave,  Rise,  &c.  458,  459,  ccxli.)  Howel, 
and  others  of  the  British  princes,  are  fre- 
quently found  at  the  courts  of  the  English 
kings,  particularly  of  Athelstane.  (At  Luton, 
A.D.  931  ;  at  Dorchester,  a.d.  938,  Palg. 
ccxlvi. — vii.  et  v.  ccxliv.)  The  laws  of 
Howel  Dda,  in  which  the  traces  of  feudalism 
are  to  be  found,  were  compiled  by  a  joint 
commission  of  clerks  and  laics,  and  then 
Howel,  three  bishops,  and  some  others, 
making    together    thirteen,  went  to   Rome, 
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I  proceed  to  the  doctrines  as  to  tenure  of  land  which  prevailed  in  the 
Roman  provinces. 

A  portion  of  the  lands  which  were  seized  by  the  Romans  in  the 
course  of  their  conquests  during  the  republic,  was  parcelled  out  to  the 
citizens  under  the  laws  which  were  enacted  from  time  to  time  to  ap- 
pease the  agrarian  seditions  {q).  The  dominium  directum  of  these 
lands  which  were  not  subject  to  the  land  tax  (census),  or  any  other 
burthen  or  service,  passed  to  the  persons  to  whom  they  were  allotted  ; 
it  might  be  aliened  by  the  solemn  mode  of  mancipation  (a  symbolical 
mode  of  sale);  it  might  also  be  acquired  by  long  enjoyment,  that  is, 
by  prescription.  The  unallotted  portion  continued  to  be  the  pro- 
perty of  the  state:  it  was  called  the  Ager  Puhlicus{r).  During  the  / 
empire,  at  least  as  regards  most  of  the  provinces,  the  ager  publicus 
formed  part  of  the  property  of  the  fisc  or  patrimonial  domains  of  the 
emperor  who  represented  the  state  (s).  The  dominium  directum  or 
absolute  ownership  in  these  lands  always  remained  in  the  state,  but  an 
absolute  right  of  enjoyment,  or  dominium  utile,  descendible  and  alien- 
able, might  be  acquired  by  individuals  by  the  direct  sanction  of  the 
state,  or  against  the  state  by  quasi  prescription  founded  on  long  undis- 
turbed possession.  The  greatest  part  of  the  land  in  the  Roman  pro- 
vinces was  held  by  persons  of  senatorial  rank,  and  others,  by  this  title  {t). 

Traces  of  parts  of  the  public  domains  having  been  assigned  to  colonists 
expressly  for  the  defence  of  the  frontiers  are  distinctly  found  as  early  as 
A,u.  c.  313  ;  400  years  before  the  Christian  era  (w).  This  system  was 
continued  as  the  Romans  extended  their  conquests  into  Gaul  {x)  :  100 
years  before  the  Christian  era  some  of  the  Gallic  tribes  petitioned  the 
Romans  to  make  to  them  grants  of  land  on  similar  terms  {y). 

Daring  the  empire  that  part  of  the  public  domain  which  was  on  the 
extreme  frontier  was  very  generally  committed  to  Roman  veterans, 
limitanei  milites,  or  to  Gallic  or  German  tribes,  to  be  held  by  them  and 
their  descendants,  on  the  condition  of  their  performing  military  service 

some  time  between   914    and  944,  (Pref.  to  granted  out  as  after  mentioned. 

Anc.  L.)    to  obtain    for  them   the    sanction  {()  Some  of  the  cities  of  Gaul  enjoyed  the 

of    the    pope.      Tliere    is    internal   evidence  Jtis    ItaUcnm,    which  conferred  the  capacity 

(Anc.    Laws    of    Wales,    i.    217)    that    the  of  mancipation,  legal  prescription,   and  vindi- 

Roman  law  was  consulted    in  their  compila-  cation,  Savigny,  M.  A.  torn.  i.  G3,  64. 

tion  (ib.  p.  423,  ii.  840),  so  that  we  may  well  (?<)  "  Prsesidii  causa  adversusVoIscos,"  Liv. 

account  for  the  laws  of  Howel  Dda  containing  iv.  c.  11.  a.u.  c.  3()0.  v.  24.  Tlie  ancient  mode 

traces    of  the    customs  which   then  prevailed  was  to  place  whole  legions  with  tljeir  officers 

throughout    Europe,    without    assuming  that  together  in  one  district,  Tac.  Ann.  xiv.  c.  27. 

they  were  of  British  original.  {x)  V.  int.  al.  Liv.  Epit.  20,  A.u.c.  530, 

{q)  Liv.  iv.  c.  47,  v.  c.  24.  30,  &c.  To  vote-  Liv.  xxsix.  c.  44.  C4.  et  v.  Dion  C.  xxxvi. 

rans,  Liv.  xxxi.  4.  49.  A.u.c.  5r)3,  xxxii.  1,  &c,  (y)  Florus,   lib.  iii.  c.  3.      Sir  W.  Black- 

(r)  Liv.  iv.  51,  xl.  38,  xlii.  19,  &c.  stone's  deduction  from  this  incident  can  hardly 

(«)  During  the  empire  the  farms  and  rustic  be  acquiesced  in,    Comm.    ii.    p.   47.     Dion 

slaves  in  the  conquered  territory  were  usually  Cassius  records  many  similar  embassies  to  the 

added    to    the    patrimonial     domains,    Cod.  emperors,  lib.  Ixxi.  &c. 
Theod.  X.  8.  4,  and  then  for  the  most   part 
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for  the  state  {z).  The  occupants  of  these  lands  usually  cultivated  them 
for  themselves,  taking  the  produce  for  their  pay  ;  but  some  lands, 
agri  limitrophi,  were  granted  out  on  the  condition  of  the  holders 
furnishing  the  limitanei  milites,  or  frontier  militia,  particularly  those 
who  were  in  garrison  in  the  fortresses,  with  provisions  and  neces- 
saries (a).  No  length  of  time  or  prescription  could  be  set  up  by  those 
who  possessed  lands  of  this  description,  whether  by  inheritance  or 
otherwise,  so  as  to  exempt  them  from  the  duties  and  services  originally 
imposed  (b).  The  veterans  to  whom  lands  were  assigned  during  the 
republic  and  the  empire,  were  all  liable  to  be  called  out — evocari — if 
their  services  were  required  (c).  Parcels  of  that  portion  of  the  ager 
publicus  which  was  held  by  senators  and  others  were  frequently,  as 
/  before  observed,  committed  by  them  to  their  clients  by  way  of  benefice, 
of  course  on  their  own  terms  as  regards  services  or  rents. 

It  was  the  habit  of  the  emperors  to  grant  by  charter,  portions  of  the 
lands  of  the  imperial  fisc  or  patrimonial  domains  together  with  the 
coloni  and  other  cultivators  to  private  persons,  probably  their  officials 
or  dependents,  and  their  heirs  general,  or  heirs  of  a  particular  class, 
to  be  held  on  condition  that  the  tenant  should  render  a  certain  rent. 
Unless  the  grant  were  restrictive,  the  dominium  utile  in  these  lands 
descended  to  the  "  sui  hseredes"  of  the  donee,  that  is,  children  by 
birth  in  the  power  of  the  parent,  or  children  by  adoption,  and  it  might 
be  the  subject  of  the  devise,  sale,  or  gift ;  but  the  ownership,  dominium 
directum,  remained  in  the  crown.  These  lands  were  said  to  be  held 
jure  emphyteutico  (d);  they  were  forfeited  on  non-payment  of  the 
rent;  and  on  the  expiration  of  the  estate  granted,  by  failure  of  heirs 
or  otherwise,  the  lands  reverted  to  the  imperial  fisc  (e).  The  pos- 
sessors of  these  lands  were  liable  to  the  general  burthen  of  the  repairs 
of  the  public  ways,  and  the  like  (/). 


(z)  Subsidium  adversus  rebelles,  Tac.  Ann. 
xii.  32,  et  v.  int.  al.  Cod.  Theod.  de  terr.  limi- 
tan.  I.  1 ;  Cod.  Just.  xi.  i)9.  §1,2  and  3  ;  Tac. 
Ann.  lib.  xiii.  c.  54.  temp.  Neronis  ;  Vopisc 
Probus,  c.  16,  p.  940  ;  Amm.  Marcell.  xiv.c. 
3,  p.  11  ;  and  the  notes  of  Valesius.  Lands 
were  so  assigned  to  Legionaries  and  their  de- 
scendants in  Britain,  Tac.  ubi  sup.  Whit- 
aker's  Hist,  of  Manch.  vol.  ii.  c.  xii.  p.  197  ; 
Carte,  i.  115. 

(a)  V.  int.  alia,  Cod.  Just.  xii.  43.  1  ;  ib. 
xi.  59.  1. 

(b)  The  principal  authorities  on  this  sub- 
ject from  the  Roman  historians,  the  Corpus 
Juris,  and  Theodos.  Code,  are  collected,  and 
many  of  them  set  out  at  length  in  the  Introd. 
to  the  Code  Napol.  p.  ccviii.  ccxii.,and  Inquiry 
into  the  Laws  and  Political  Institutions  of 
Modern  Europe,  42 — 49.  Sir  F.  Palgrave,  p. 
350 — 3G2  has  investigated  this  subject  in  his 


very  accurate  and  learned  work  on  the  Rise  of 
the  British  Commonwealth. 

(c)  See  Dion  Cassius,  lib.c.  xlv.  p.  276, and 
xlviii.  p.  363  ;  and  Suetonius  Galba,  x.  c.  4. 
et  not.  Pitisci,  Prima  belli  cura,  agere  delectus, 
evocare  veteranos,  Tac.  Hist.  Vespas.  ii.  82. 

{d)  Sir  F.  Palgrave  thinks  that  the  word 
"  feud"  may  have  been  derived  from  some 
word  of  which  emphyteusis  was  the  original,  p. 
ccvi.  ;  and  see  the  note,  Hallam,  i.  201.  The 
modification  of  this  tenure  as  now  existing  in 
Europe  is  described  in  Mr.  Burge's  highly 
esteemed  work,  vol.  iii.  p.  450,  et  seq.  to  which 
I  may  refer  the  student  for  all  that  he  can 
desire  to  know  as  to  the  authority  of  the  Roman 
law  in  modern  Europe  and  the  English  colonies. 

(e)  See  Burge  on  Civil  and  Colonial  Law, 
iii.  451. 

(/)  Cod.  Just.  xi.  61.  /.  1.  3,  4.  6.  13;  tit. 
64,  I.  1.  5. 
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Such  parts  of  the  patrimonial  domains  of  the  emperor  as  were  held 
in  demesne  were  parcelled  out  in  farms  or  vills,  which  were  under  the 
superintendence  of  one  of  the  officers  of  the  household.  The  emperor 
Theodosius  ordained  tliat  no  person  attached  to  these  domains,  whether 
freeman  (colonus)  or  freedman,  should  be  subject  to  the  jurisdiction  of 
the  ordinary  judges  {h). — The  emperors  reserved  to  themselves  and 
their  companions  the  privilege  of  hunting  ferocious  animals  ;  but 
rabbits,  and  animals  of  that  description,  were  not  royal  game,  and 
might  be  hunted  by  any  one  at  pleasure  on  his  own  lands  (i). 

It  is  hardly  necessary  to  add  that  the  right  o^ possession  was  all  that 
could  be  acquired  by  a  subject  on  any  of  these  lands,  the  dominium 
directum,  as  before  mentioned,  always  remaining  in  the  state ;  payment 
of  the  census  or  land-tax  was  the  badge  of  such  ownership  (h). 

Some  of  the  incidents  relating  to  the  transfer  of  property  of  this 
nature  being  closely  analogous  to  those  which  will  have  to  be  noticed 
in  the  subsequent  pages,  must  also  here  be  adverted  to.  The  title  to 
lands  held  by  the  possessory  titles  above  described  was  passed  by 
delivery.  Constantine  ordained  that  no  grant,  *'  donatio,"  except  in 
favour  of  children,  either  direct  or  mortis  causa,  and  whether  absolute 
or  subject  to  condition,  of  moveables,  or  immoveables  not  capable 
of  passing  by  mancipation  (/),  should  be  good,  unless  the  terms  were 
reduced  into  writing,  and  transcribed  in  the  registers  (w),  and  unless 
it  were  followed  by  delivery  of  possession  made  before  witnesses, 
"  advocatd  vicinitate"  (n). 


The  distinction  above  desci'ibed  between  dominium  utile  and  do- 
minium directum  formed  one  of  tlie  main  characteristics  of  the  feudal 
system   (o)  ;    indeed   it   appears  in  the  very  definition  of  a  feud,  as 

(h)  Cod.  J.  iii.  26.  1.  6.  11.  (jw)  Savigny,  torn.  i.  p.  84, 

[i)  Cod.  Theod.  XV.  11.  1  ;  Inst.  J.  lib.  ii ;  («)   Cod.  Theod.  viii.  12.  /.  1,  2,  and  /.  4, 

Inquiiy,  p.  53.  8.    The  livery  of  seisin  of  tlie  English  law, 

{k)  The  lands  assigned  to  the  limitanei  and  the  Statute  of  Frauds,  29  Car.  II.  will 
milites  were  like  the  rest  expressly  called  forcibly  remind  the  reader  of  these  provisions. 
"  possessiones,"  Cod.  Just.  xii.  36.  I.  11.  Niebuhr,  in  bis  History  of  Rome,  has  pro- 
"  Possessio"  is  thus  defined  in  the  Digest  foundly  investigated  the  subject  treated  of 
de  Verb.  Signif.  §  15,  "  Quidquid  adpre-  in  the  text,  vol.  ii.  p.  129,  et  seq.  and  Ap- 
hendimus  cujus  proprietas  ad  nos  non  per-  pendix,  iv.  p.  323.  There  is  an  excellent 
tinet,  aut  nee  potest  pertinere."  "  The  legi-  summary  in  the  Quarterly  Review,  No.  Ixiii. 
timate  expression  employed  exclusively  in  p.  73,  et  seq.  et  v.  Vinn.  et  Heinnec.  Comm. 
speaking  of  those  who  held  a  portion  of  the  ad  Inst.  Just.  p.  688  ;  and  Gothofredi,  Corn- 
public  domain,  which  they  might  transfer  and  ment.  in  Cod.  Theodos.  p.  614  ;  and  see  Pal- 
alienate,  though  the  property  belonged  to  the  grave.  Rise,  &c.  p.  357,  et  seq. 
republic  was,  that  they  ^ossessef?  it,"  Niebuhr,  (o)  The  distinction  is  expressly  recognised 
ii.  141,  142,  and  n.  293 — 300.  as   applicable    to    the    relative   titles    of   the 

(/)  The  remains  of  mancipation  were  abo-  lord  and  the  feudal  tenant.   Lib.  Feud.  tit.  8. 

lished  by  Justinian,  Savigny,  torn.  ii.  p.  112.  §  2  ;  and  see  Savigny,  torn.  i.  p.  141 ,  §  58. 
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received  in  this  country.  Thus  a  feud  is  defined  by  Sir  H.  Spelman, 
the  father  of  the  modern  English  feudists,  to  be  *'  a  right  which  the 
vassal  hath  in  the  land  or  some  immoveable  thing  of  his  lord's,  to  use 
the  same,  and  take  the  profits  thereof  hereditarily — in  perpetuum — 
rendering  unto  his  lord  such  feudal  duties  and  services  as  belong  to 
military  tenure  (p) ;  the  mere  propriety  of  the  soil  always  I'emaining 
in  the  lord."  This  definition  is  approved  by  the  very  learned  Mr. 
Butler  {([),  who,  in  terms,  likens  tlie  respective  interests  of  the  two 
parties  to  the  dominium  directum  and  dominium  utile  above  described. 
The  passing  of  this  possessory  interest  hy  delivery,  also,  as  we  shall 
see,  found  its  way  into  the  English  jurisprudence,  not  only  in  the 
original  creation  (donatio)  of  a  feud  or  benefice,  but  in  its  transfer  or 
alienation.  These  observations  may  be  considered  as  a  little  prema- 
ture, but  they  are,  as  I  believe,  essential  to  the  due  understanding 
of  the  subject  on  which  we  are  about  to  enter. 


CHAPTER  VIII. 

ORIGIN  OF  VASSALAGE. 


The  Comites,  or  Adherents  of  the  ancient  German  Chiefs — King^s  Thanes  and  An- 
trustions  their  Successors — Vassals  of  the  King — Offices  bestowed  on  them — Grants 
of  Lands  to  them  from  Public  Domain —  Their  Were,  or  Personal  Value — Vassals 
of  Bishops,  Eorls,  King's  Thanes,  and  other  Landed  Proprietors —  Generality  of 
relation  of  Lord  and  Man  in  England  and  on  the  Continent — This  Institution  one 
main  Basis  of  Feudal  System — Not  to  be  explained  from  German  Institutions  alone — 
Helation  of  Patron  and  Client  and  Patron  and  Freedman  before  described  must  be 
looked  to. 

The  ancient  German  chieftains,  as  we  learn  from  Tacitus,  were 
surrounded  by  a  band  of  adherents  or  companions,  who  voluntarily 
attached  themselves  to  his  person.  These  men  constituted  the  pride 
and  ornament  of  the  chief  in  peace,  his  strength  and  security  in  war  (a). 
Honour  alone  was  the  tie  by  which  the  follower  was  bound  to  his  prince 
— he  partook  of  his  feasts,  and  presents  were  bestowed  on  him,  but  the 
tie  of  gratitude  for  favours  conferred  was  unknown,  or  rather  repu- 
diated, by  the  prince,  as  well  as  the  inferior  (5).     The  king's  thanes  of 

(js)  In  the  "  Book  of  Feuds,"  (lib.  ii.  c.  bius  notices  the  same  custom  amongst  the 

23,)  usually  of  conclusive  authority  with  Sir  Senones,  a  tribe  of  Gauls,  ii.  c.  17.  v.  inf. 

H.  Spelman,  military  service  is  not  treated  King's  Council. 

as  an  essential  to  the  constitution  of  a  feud.  (b)  Gaudentmuneribus,  sed  nee  dataimpu- 

{q)  Note  to  Co.  Litt.  191  a.  tant  nee  acceptis  obligantur,  Tac.  de  Mor.  c. 

(a)  Tac.  de  Mor.  Germ.   These  comites  are  13,  14.  v.  sup.  p.  30,  note  {p). 
frequently  mentioned  by  other  writers.   Poly- 
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the  early  Saxon  kings  (c),  like  the  Leudes  and  Antrustions  of  the  conti- 
nental sovereigns,  may  be  recognized  as  the  successors  of  these  ancient 
companions,  and  their  devoted  attachment  to  their  chiefs  retained  its 
original  intensity  (c?).  But  when  the  Anglo-Saxon  institutions  had 
settled  down  into  their  final  condition,  the  nature  and  character  of 
this  relation  was  considerably  altered.  The  Anglo-Saxon  king  had 
offices  of  various  kinds  to  bestow  ;  he  had  also  the  means  of  sub- 
stantially rewarding  his  followers  (e),  particularly  by  grants  from  the 
public  domain.  The  laws  also  secured  to  the  king's  thanes  a  were, 
or  value,  and  other  advantages  which  put  them  much  above  their 
fellows  (/),  and  the  king  alone  had  jurisdiction  over  them  {g).  On 
the  other  hand,  the  king  was  not  content  with  the  ancient  tie  of 
homage,  or  a  devotion  depending  solely  on  the  principle  of  honour  ; 
the  fidelity  of  the  follower  on  whom  such  important  advantages  were 
conferred,  as  will  presently  appear,  was  secured  by  the  additional  bond 
of  an  oath. 

The  privileges  which  were  conferred  on  the  king's  thane  naturally 
operated,  especially  in  times  when  it  was  of  the  utmost  importance  to 
secure  the  direct  and  powerful  support  of  the  head  of  the  state,  to  cause 
every  thane  to  aspire  to  this  distinction.  The  possession  of  a  certain 
quantity  of  land  was,  however,  a  necessary  qualification. 

At  the  time  we  are  speaking  of,  an  analogous  institution  had 
been  introduced  amongst  the  inferior  classes  of  the  people  {h). 
In  the  tenth  century  not  only  kings  and  princes,  but  the  dignified 
clergy,  the  ealdermen,  eorls,  holdes  {i),  or  duces,  and  king's  thanes, 
or  by  whatever  names  those  of  superior  rank  were  called,  and  the 
other  landed  proprietors  in  England,  as  well  as  in  the  other  states 
of  Europe,  were  attended  by  a  body  of  retainers  or  vassals,  varying 
in  number  and  in  importance  according  to  the  rank  and  consequence 
of  the  superior,  who  were  bound  to  them  by  the  tie  of  reverence  and 
fidelity,  and  to  whom  in  return  they  afforded  their  protection.     In 

(c)  "  Regis  Vassi,"  Leg.  Bavar.  ii.  xv.  §  1.      taught  his  daughter  embroidery,  Domesday; 

(d)  Sax.   Chron.   a.d.    755;  Ing.   p.   69;       Heywoodon  Ranks,  p.  139. 

Allen,  p.  xxi.  et  seq.  (/)  See  Allen,  p.  63,  and  the  references  ; 

(e)  The  eorls,  gerefas,  and  others  who  held      and  see  Anc.  L.  i.  p.  193. 

the  high  offices  of  state  by  the  grant  or  per-  (ff)  Edg.  §  11 ;  Anc.  L.  p.  297,  et  v.  inf. 
mission  from  the  king,  enjoyed  the  profits  of  (h)  The  mundbyrd  mentioned  in  the  code 
many  of  the  royal  vills  and  domains,  as  they  of  Ethelbirht,  §  8,  15,  and  Lloth  and  Ed.  § 
did  of  the  port-dues  and  other  payments  14,  rather  refers  to  the  preserving  the  sanctity 
which  had  been  imposed  for  the  benefit  of  the  of  each  person's  home;  see  Anc.  L.  331, 
king  or  the  state,  V.  int.  al.  Text.  Roffens.  p.  though  mundbyrd  in  England,  (Wihtred,  §  8. 
72;  Kemble,  1,  p.  94.  Thus  in  the  time  of  Anc.  L.  89,)  as  on  the  Continent,  (Form.  Sir- 
Edward  the  Confessor,  one  Godric  granted  mond.  c.  44,  Baluze,  ii.  p.  494,)  was  in  later 
a  hyde  of  land,  part  of  the  lands  he  held  as  times  used  in  the  sense  of  patronage, 
sheriff,  to  a  young  woman  for  so  long  as  he  (i)  Wilk,  71 ;  Anc.  L.  187. 
should  hold  his  office,  on  condition  that  she 
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England  the  superior  was  called  the  "  hlaford,"  the  dependent  the 
"  man."  The  relation  of  lord  and  man  had  at  this  time  become  so 
general,  that  a  person  of  inferior  condition,  who  was  lordless,  was 
treated  as  an  outcast  whom  no  one  would  trust  {Tt).  In  later  times  the 
king  was  treated  as  the  hlaford  (cyne  hlaford)  of  all  his  subjects  (Z). 
This  institution,  in  England  as  well  as  on  the  continent,  formed,  as 
before  noticed,  one  main  basis  on  which  the  feudal  system  was  reared ; 
it  exhibits  many  features,  as  will  be  seen  in  the  next  Chapter,  which 
cannot  be  explained,  consistently  with  history,  by  reference  to  the 
ancient  German  institutions  alone  :  but  assuming  that  it  was  deduced 
from  the  relation  of  patron  and  client,  and  patron  and  freedman, 
above  described,  I  conceive  that  its  peculiarities  will  be  accounted  for, 
and  to  that  source  I  do  not  entertain  a  doubt  it  must  in  great  part  be 
referred. 

I  proceed  to  describe  the  Anglo-Saxon  relation  of  lord  and  man,  or 
vassal. 

{k)  ^thelstan,  §  2,  Anc.  L.  201 ;  Wilk.  of  the  Formularies  of  Marculphus,  ed.  Lin- 

p.  56.     The  22nd  Law  of  Atheist.  Anc.  L.  denbr.  which  are  manumissions  of  slaves,  with 

211;    and   the  Laws  of  Cnut.  Bromt.  923,  liberty  for  the  freedman  to  select  a?!y /orrf  or 

§  25,   27;   Anc.  L.   373,    §    20,    393,   with  patron  he  chose. 

others  which  will  be  cited,    show  the   uni-  {l)  Sax.  Chron.  Gibson,  p.  163  ;  Edg.  Anc. 

versality  of  this  relation  in  England.     As  to  L.  i.  279  ;  Ethelr.  p.  304.  312,    §  33  ;  Cnut. 

the  Continent,  v.  int.  alia,  the  91st  to  96th  p.  373,  §  20. 


Nature  of  Anglo-Saxon  Vassalage. — Homage.  37 


CHAPTER   IX. 

ANGLO-SAXON  VASSALAGE— LORD  AND  MAN. 

Relation  of  Lord  and  Man,  or  Vassal — Connexion  personal — By  Contract — Oath  of 
Man,  or  Vassal — Homage — Relation  not  based  on  Military  Service,  but  Vassal  bound 
to  protect  Person  of  Lord — The  particular  Services  depended  on  Contract — Grant  of 
Land  not  always  a  Concomitant — Altered  at  the  Norman  Conquest — Rights  of  Lord  as 
regards  the  Succession  of  his  Vassal— Heriot — Relief  of  After-times— Relief  of 
Greater  Vassals  and  Smaller  Vassals  of  the  King— Lords  of  Touiis — Vassal  could 
only  obtain  Redress  against  his  Lord  from  the  King — Vassalage  of  Independent 
Kings  and  Princes  to  Superior  Sovereign— One  of  the  Duties  of  Vassal  to  attend 
his  Lord's  Court— The  King's  CovRt— Court  of  State— Great  Vassals  there 
assembled  usually  called  Comites — Bishops  always  attended  the  King's  Court. 

The  Anglo-Saxon  relation  of  lord  and  man,  was  originally  purely- 
personal,  and  founded  on  mutual  contract;  and  perhaps  the  act  of 
becoming  the  man  of  another  or  homage,  then,  as  in  after-times,  was 
performed  by  the  person  simply  declaring  that  he  would  be  the  man 
of  the  lord  (a).  In  the  time  of  Athelstan  (925—940)  it  had  become 
usual  for  the  man,  or  vassal,  to  bind  himself  to  his  lord  by  an  oath. 
Athelstan,  with  the  advice  of  his  witan,  fixed  the  terms  of  the  oath, 
which  was  to  the  following  effect:  —  The  vassal,  or  "man,"  swore 
"  that  he  would  be  faithful  and  true  to  his  lord  ;  that  he  would 
love  all  that  his  lord  loved,  and  shun  all  that  he  shunned,  according 
to  God's  law  and  the  world's  principles  ;  and  that  he  never,  by  will  nor 
by  force,  by  word  or  by  work,  would  do  aught  of  what  was  loathful  to 
his  lord  ;  on  condition  that  the  lord  would  keep  him  (the  man)  as  he 
was  willing  to  deserve,  and  all  that  fulfil,  that  their  agreement  was,, 
when  the  man  submitted  to  him  and  chose  his  vviU"(i).  This  revolting, 
ceremony  may  well  convey  a  doubt  as  to  the  often-talked  of  freedom  of 
the  Anglo-Saxon  people  (c).     The  king's  thane  or  man  (d),  the  Baron 

(a)  Hist.  Offse.  MS.  Spelman,  Gloss.  one  cannot  but  be  surprised  that  any  freeman 
p.  296  ;  Bracton,  lib.  ii.  c.  35.  Protection,  could  submit  to  this  ceremony;  and  yet 
on  the  one  hand,  and  reverence,  on  the  other,  Littleton  says  it  was  the  most  honourable 
was  still,  in  Bracton's  time,  the  basis  of  the  service  a  Frank-tenant  could  do,  §  85. 
connexion,  though  personal  homage,  irre-  (d)  This  relation  is  referred  to  in  the 
spective  of  tenure  of  land,  had  been  abo-  following  amongst  other  passages  : — Pro  rege 
lished.  ipso  et  pro  omnibus   "  qui  volunt  quod  ipse 

(b)  Leg.  Atheist.  Wilk.  p.  G3  ;  Anc.  Laws,  vult,"  Wilkins,  p.  63  ;  Scoti,  etiam  ei  (Ed- 
p.  179,  the  parent,  perhaps,  of  the  oath  of  mund  R.)  juramenta  priestiterunt  "  sese 
allegiance  taken  prior  to  the  revolution.  velle  quicquid  is   vellet,"   Sax.    Chron.    a.d. 

(c)  Under  the  Normans  it  was  transformed  946;  Gibs.  p.  115;  Ing.  p.  148.  The  fol- 
into  homage.  Looking  to  Littleton's  descrip-  lowing  was  the  form  of  commendation  of  a 
tion,  and  it  was  the  same  on  the  Continent,  person  desiring    to    become   a   royal    vassal 
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of  the  Normans  (e),  came  under  tlie  same  obligation  as  the  vassal  of  a 
subject. 

This  relation,  as  appears  from  the  oath  itself,  was  not  based  on 
military  service.  Every  freeman  from  the  eorl  to  the  ceorl,  by  the 
general  law  of  the  land  was  liable  to  serve  as  a  soldier,  at  the 
call  of  the  state  (/) ;  but  the  vassal  was  bound  to  devote  himself 
to  the  personal  defence  of  his  lord  in  all  military  expeditions.  Very 
strict  provisions  were  made  from  time  to  time  for  enforcing  on  the 
part  of  the  vassal  the  performance  of  his  duties.  If  the  vassal  de- 
serted his  lord  in  battle,  or  was  guilty  of  conspiring  against  his  life,  or 
of  any  other  act  of  atrocious  infidelity,  he  was  condemned  to  death, 
and  forfeited  all  that  he  possessed  {g)  :  he  was  exempted  from  all 
liability  in  respect  of  consequences  when  fighting  for  his  lord  in 
battle  or  in  fray.  The  vassal  could  not  bear  arms  against  his  lord  even 
for  his  nearest  relations  (A);  and  an  oath  improvidently  taken  by 
the  vassal  was  not  to  be  observed  if  it  interfered  with  his  duty  to  his 
lord  (i). 

As  the  relation  was  founded  on  contract,  it  might  be  accom- 
panied, it  would  seem,  by  any  conditions  that  were  mutually  agreed 
upon.  Particular  services  on  the  part  of  the  vassal  were  some- 
times reserved,  the  nature  of  which  would,  of  course,  depend  upon 
the  condition  and  character  of  the  vassal ;  even  base  services,  as 
manual  labour  might,  it  seems,  be  imposed  on  a  freeman  (/t),  and  this 
whether  accompanied  by  a  grant  of  land  (Z)  or  not.  In  the  time  of 
Athelstan,  the  vassal,  at  least  where  the  specific  engagements  between 
them  did  not  interfere,  might  at  any  time,  subject  to  the  restriction 
after  mentioned,  put  an  end  to  the  connection,  and  commend  himself 
to  any  other  lord  who  would  receive  him  {m).  But  so  long  as  the  con- 
nection subsisted,  the  vassal  could  not  leave  his  lord,  or  remove  to 

amongst  the  Francs,  "  et  quia  ille  fidelis  noster  p.   122;  Inse.  §  51;    Anc.  L.  135;  Ethelr. 

veniens  ibi  in  Palatio  nostro,   una  cum  ari-  §  28  ;  ib.  p.  311.     It  was  the  same  on  the 

mannia  sua  (his  men  or  dependents) ,  in  manu  Continent  of  Europe,  Allen,  p.  xxxix.  liii.  Leg. 

nostra  trustem  et  fidelitatem  nobis  visus  est  Vis.  ix.  1.  8  and  9,  &c. 

conjurasse,"  cScc.  Marc,  form  i.  c.  18,  de  Regis  {g)  M\h\  §  4.  Anc.  L.  p.  63  ;  yEthelst.  §  4. 

antrustione,    Baluze,   i.   p.  378.      The   fol-  Anc.  L.  203  ;  Cnut.  §  58  ;  ib.  p.  409.  §  78. 

lowing  was  the  form  of  homage  of  a  private  p.  421. 

person  to  his  lord,  "  ideo  pietate  vestra  et  mihi  {h)  JElfr.  38  ;  Wilk.  p.  44  :  Anc.  Laws,  42, 

decrevit  voluntas    ut    me    in  vestrum    mun-  p.  91 ;  sim.  Vis.  vi.  4.  2.     On  the  Continent 

doburdum  tradere  vel  commendare  deberem,  the  vassal  was  bound  to  aid  his  lord  in  his 

quod  ita  et  feci,  eo  videlicet  modo  ut  me  tarn  private  wars,  Allen,  127,  liv. 

de  victu   quam   et  de  vestimento — adjuvare,  (i)  yElf.  1.  Anc.  L.  61. 

debeas  ;  et  dum  ego  in  caput  advixero  inge-  {k)  A  "  man"  who  worked  on  a  Sunday  at 

nuili    ordine    tibi    servitium    vel    cbsequium  the  command  of  his  lord  was  exempt  from  the 

impendere  debeam,    &c."     Form.    Sirraond.  penal  consequences  attaching  on  such  an  act, 

Baluze,  ii.  494,  §  44.  Ins.  §  3. 

(e)  Palg.  Rise,  &c.  ccclxiii.  (/)  As  to  which,  v.  inf.  Chap.  X.  Grants 

if)  The  king  and  his  witan,  Chron.  Sax.  of  Land  to  Vassals. 

A.D.  992  and  999  ;  Wilkins's  Leg.  Anglosax.  (»?)  ^tlJst.  "Wilk,  p.  G2  ;  Anc.  L.  221.  3  ; 
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another  place  without  licence  (w).  This  connection,  like  almost  every- 
one of  the  Anglo-Saxon  institutions,  was  made  subservient  to  the  pur- 
poses of  police  ;  no  one  could  discharge  his  vassal  who  was  under  any 
accusation,  or  suffer  him  to  depart,  till  he  had  established  his  inno- 
cence (o).  If  a  vassal  not  having  land  went  to  visit  his  relations  in 
another  county,  they  were  answerable  for  him  during  his  stay  (p). 
Amongst  the  Anglo-Saxons  a  man  might,  as  before  observed,  become 
tied  to  a  lord  by  the  bond  of  homage  and  oath  of  fidelity,  irrespective 
of  land  ;  but  after  the  Conquest,  no  person  could  do  homage  to,  or 
become  the  man  of,  a  subject,  unless  in  respect  of  the  tenure  of 
land  {q) ;  and  persons  holding  on  base  though  free  tenures,  as  tenants 
in  socage,  did  not  do  homage  (r). 

The  lord,  like  the  Roman  patron,  appears  to  have  claimed  some  share 
of  the  money  and  goods  which  the  vassal  was  possessed  of  at  the  time 
of  his  death  (s).  In  the  code  of  Canute  the  rights  of  the  king  as 
regards  his  vassals  is  defined  under  the  name  of  heregeate  or  heriot ;  it 
consisted  of  war  horses  or  accoutrements,  or  a  sum  of  money  instead, 
varying  in  value  or  amount  according  to  the  rank  of  the  vassal  {t). 
No  heriot  was  jaayable  when  the  vassal  was  killed  fighting  for  his 
lord  (m). 

Besides  the  heriot,  it  would  appear,  at  least  in  the  time  of  Edward 
the  Confessor,  that  when  the  vassal,  as  was  usually  the  case  as  after  men- 
tioned, held  land  of  the  lord  by  hereditary  title,  the  heir  was  bound  to  pay 
to  the  lord  a  sum  of  money  as  a  relevatio — relief — on  entering  upon 
the  inheritance.  This  payment  was  also,  in  some  parts  of  the  country, 
called  a  heriot ;  indeed,  to  some  extent  it  superseded  the  ancient  {x) 

and  see  Alfred's  Will,  p.  27,  as  to  the  families  of  the  property  of  his  vassal  acquired  whilst 

at  Domerham  ;  sim.  Long.  iii.  9.  1  ;  Vis.  v.  under  patronage.    Much  more  of  the  Roman 

3.   1  ;  but  there  every  patronus  or  lord   was  law  is    incorporated    in  this  code    than    any 

bound  to  commit  a  portion  of  land  to  his  other  ;    and  it  is   the  most  explicit  on  the 

vassal  for  his  livelihood,  (as  a  Roman  patron  subject  of  vassalage. 

was  bound  to  support  his  freedman,  Dig.  (/)  Cnut.  71,  72  ;  Anc.  L.  415  ;  Wilk.  68, 
xxsviii.  1.  33,  if  he  could  not  support  himself,  69.  This  law  in  its  terms  refers  to  the  case  of 
1.  18),  which  the  vassal  returned  on  leaving  intestacy  only  :  but  the  heriot  was,  no  doubt, 
his  patron.  Vis.  uU  sup.  I.  4  ;  Long.  iii.  9.  1.  also  due  when  the  vassal  made  a  will,  unless, 
There  was  no  such  obligatioji  amongst  the  as  was  perhaps  generally  the  case,  a  legacy 
Anglo-Saxons.  were  given  to  the  king  or  other  lord,  v.  int. 
(w)  Inte.  39;  Anc.  L.  127  ;  Edw.  (theEld.)  alia.  Lye,  Append,  ii. ;  Lingard,  ii.  p.  70, 
§  10.  p.  165  ;  jEthlst.  22  ;  Wilk.  p.  60  ;  sim.  where  a  portion  of  the  testator's  estate  was 
Leg.  Rip.  Ixxiii.  4.  directed  to  be  sold  to  pay  the  heregat,  amount- 
Co)  Atheist.  Anc.  L.  221  ;  Bromt.  851 ;  ing  to  100  mancuses  of  gold.  This  custom 
Edmund  Institut.  ap.  Culinton  cum  sapien-  may  be  recognized  in  Glanville,  vii.  c.  5  ;  and 
tibus,  &c.  Bromt.  859.  c.  iii ;  Canute,  xlviii. ;  Bracton,  fo.  60  b  ;  but  see  the  additional 
Bromt.  926.  note  to  this  Chapter. 

(jj)  yEthelst.  c.  14  ;  Bromt.  p.  842.  {ii)  Cnut.  Wilkins,  205  ;  Anc.  L.  p.  421. 

(?)  Bracton  and  Glanville,  Allen,  p.  75.  (.r)   See    the   Grant,    temp.    CEthelred.   R. 

(r)  Bla.  Comm.  ii.  61.  Hist.    Rames.    Gale,    p.    430.      The   terms 

(s)  By  the  laws  of  the  Visigoths,  v.  3.  1.  "  hereget"   and    "relevatio"   are   frequently 

the  lord  "  patronus"  was  entitled  to  one-half  confounded    in    Norman    documents,    Leg. 
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heriot.  After  the  Conquest,  we  never  meet  with  this  word  in  any  other 
sense  than  as  connected  with  tenure  of  land.  The  relief  properly  so 
called  was  definite  as  regards  some  persons  and  classes  (?/) ;  as  regards 
others,  particularly  those  of  inferior  condition,  it  appears  to  have  been 
arbitrary.  The  honours  or  lordships  of  Wlstan,  the  Anglo-Saxon  Bishop 
of  Worcester,  having  on  his  death  come  into  the  hands  of  William  I. 
the  king,  by  writ,  directed  what  should  be  the  amount  of  the  relief  to 
be  paid  by  each  free  tenant  {z).  It  seems  a  relief  was  payable  by  all 
those  who  succeeded  to  any  franchise  or  benefit  granted  by  the 
crown  («). 

In  Yorkshire  those  thanes  or  barons  who  had  more  than  six  manors 
paid  their  relief  to  the  king  direct;  the  amount  was  108  lib.  ;  those 
who  had  six  manors  or  less  paid  their  relief  through  the  Vice  Comes  or 
Sheriff  {b).  This  may  tend  to  solve  the  disputed  question  as  to  what 
constituted  one  of  the  greater  barons  mentioned  in  the  Magna  Charta 
of  John,  and  other  early  Norman  documents;  for  by  analogy  to  the 
mode  in  which  the  relief  was  paid,  the  greater  barons  were  summoned 
by  particular  Avrits,  the  rest  by  one  general  summons  through  the 
sheriffs  (c). 

In  the  time  of  Edward  the  Confessor,  the  lord  appears  to  have 
claimed-the  right  of  giving  in  marriage  the  daughter  of  his  vassal  {d). 
Every  lord  v/hose  domains  were  so  large,  that  he  could  not  per- 
sonally superintend  his  men,  so  as  to  answer  for  them  in  matters  of 
police,  was  required  to  place  a  preepositus  or  bailiff",  in  each  of  his 
vills  (e). 

In  the  time  of  Edward  the  Confessor,  some  of  the  burgesses  in 
towns  vrere  the  men  or  vassals  of  the  king  or  some  other  lord.     On 

Edouard,  Wilk.  205;  Leg.  Hen.  1.  ib.  244;  cunque    niodo  maritum  si  vidua  dabat  Regi 

see  Heywood,  p.  88.  20s.  si  puella,   10s.    quolibet   modo   accipiat 

{y)  At  lease  in  some  places,  as  of  barons  virum, Domesday,  Shropshire,  Spelman, Gloss. 

or  king's    thanes   in    Yorkshire,    Domesday,  405  ;  Gale,  772.     The  Visigothic  code,  which 

p.  288.  108;  and  see  the  references,  Palg.  was  in  great  part  compiled  from  the  Roman  law, 

ccclxiv.  expressly  recognized  this  right  of  the  patronus 

(;:)  Heming,    p.    79;  and    see  Domesday,  or  lord,  v.   3,    1.    Canute,    §    75,    prohibited 

189.  288,  the  reliefs  of  lagemen.  women  or  maidens  being  sold  or  compelled  to 

(a)  Thus  those  who  enjoyed  the  franchise  marry  those  they  disliked,  whoever  might  be 

of  "  sac  and  soc"  in  Kent,  paid  a  relief  to  the  entitled  to  give  them  away.     Before  this  time 

king,   Domesday,   Ghent,    p.    1  ;   Palg.  Rise,  wives  were  bought  from  their  relations,  Ethel- 

&c.  cccl.w.     In  the  same  work,  ccclxiii.  iv.  birht,  §  70",  77  ;  Inse.  §  31  ;  Anc.  L.  123  ;  et  v. 

numerous  instances  are  given  from  Domesday,  ib.  p.  20,  n.   {b)  ;  Edmund,  ib.  p.  255,  and 

of  reliefs  paid  in  respect  of  estates  and  fran-  n,  (c) ;  but  possibly,  in  the  time  of  Canute, 

chises  held  in  towns  and  in  the  country,  many  lords    may  have   claimed    the    rights    of  the 

of  which  partake  of  the   double  character  of  relations  as  regards  the  daughters  and  widows 

heriot  and  relief.  of  their  vassals  ;  et  v.  Biog.  Britan.  by  Wright, 

(Jj)  Dome,sday,288;  et  v.  298  b,  Warwicksh.  i.  303.  infra,  p.  91. 

(c)  Ilallam,  Mid.  Ages,  iii.  p.  12.  et  seq.  (e)  iEthelst.  II.  §  7  ;  Anc.  L.  i.  217,  "  pras- 

{d)  Dedic  episcopus  filiam  cum  hac  terra,  ponat    sibi   singulis  villis  prsepositum  unum 

&c.  Domesday,  Heming,    p.  492  ;  et  v.  Hist.  qui,"  &c. 
Rames.  c.lxxxv.  p.  441 .  Mulieraccipiens  quo- 
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tlieir  deaths  the  king,  or  other  lord,  was  entitled  to  some  portion  of 
their  personal  property  by  way  of  heriot  or  relief.  Some  burgesses 
might  choose  what  lord  they  pleased  ;  of  these  some  paid  tallage  to 
the  king,  but  the  lord  under  whose  protection  they  placed  themselves 
was  entitled  to  the  heriot  (_/"). 

It  would  appear  that  a  vassal  could  not  apply  to  the  ordinary 
tribunals  for  justice  against  his  lord  ;  but  if  the  lord  persisted  in 
denying  him  justice,  then  the  vassal  might  appeal  to  the  king  {g). 

The  Anglo-Saxon  annals,  equally  as  those  of  the  Francs,  furnish 
some  instances  of  the  subjection  of  ruling  princes  and  their  subjects 
to  the  more  powerful  kings,  as  lords,  in  some  instances  voluntarily, 
in  others  by  compulsion  {h).  Edgar  was  hlaford  of  several  kings  and 
princes  {i).  A.D.  921  the  whole  East-Saxon  army,  soldiers  and  chiefs, 
took  the  usual  oath  of  a  "  man  "  to  Edward  the  Elder  as  hlaford. 
Edred  Clito,  brother  of  Eadmund,  received  the  same  oath  from  the 
Northumbrians  and  the  Scots  in  Cumberland  (Zt).  Edgar  assumed  the 
title  of  hlaford  of  all  his  subjects  (/),  so  that  William  the  First  in 
requiring  all  his  subjects  to  take  the  oath  of  fidelity  to  him  as  lord 
did  not  act  without  precedent. 

The  attendance  of  the  vassal  at  the  Lord's  Court  was  one  of  the 
most  important  of  his  duties.  Every  Anglo-Saxon  sovereign  on  his 
birth-day,  and  at  other  fixed  periods,  held  a  court  of  state,  at  which 
all  his  vassals,  including  the  eorls,  king's  thanes,  and  principal 
officers  of  state,  were  bound  to  attend.  It  would  no  doubt  depend  on 
the  pleasure  of  the  king  as  to  how  many  and  whom  of  his  vassals 
should  be  summoned  on  these  occasions  ;  sometimes  the  whole  body 
appear  to  have  been  assembled  (jn).  Kings  and  chiefs  of  inde- 
pendent states,  as  well  as  viceroys,  frequently  attended  as  vassals 
at  the  courts  of  the  more  powerful  Anglo-Saxon  sovereigns.  Persons 
of  every  degree,   even    ceorls  (w),    who  held  ofiice  under  the   king, 

(/)  See  particularly  Domesday,  Thetford,  as  tlieir  hlaford,  Sax.  Chron.  a.d.  1031. 
Brady  on  Bor.  p.  5.    The  burgesses  of  York,  it  (f)  Wallingf.  p.  545,  "  Homagii  nomine 

seems,  had  the  privilege  of  being  exempt  from  tenebantur." 

the  paj'ment  of  any  "relevium,"  Domesday,  {k)  Sax.  Chron.  a.d.  921  ;    Ing.  p.  137. 

288  b.  Pepiu  exacted   the  same  oath  from  Tassilo, 

{g)  jEthelst.  §  3  ;  Anc.  L.  201,  v.  infra,  Duke    of    the    Bavarians,     and    his    chiefs, 

Lords'  Courts.  Annal.  Loiselean.  Hist.  Fr.  v.  ■^.  34  ;   et  v. 

{h)  King  Howel  and  the  Northern  Britons,  ib.  198  ;  Palg.  cccc. 
the  Strath  Clyde  Britons  or  Welsh,  also   the  (/)  Anc.  L.  i.  p.  279  ;    et  v.  Ethelr.  ib. 

King    of   Scotland,    a.d.  921—924,    sought  p.  313  ;  Cnut.  ib.  373. 

Edward  as  their  hlaford.  Howel,  and  others  (?«)  V.  int.  al.  Kemble,  i.  312  ;  Egberth, 
of  the  British  princes,  were  homagers  to  the  a.d.  835,  "  in  natali  confirmavimus, — una- 
English  kings  from  Alfred  downwards,  Palg.  nimitate  omnium  optimatum." 
Rise,  &c.  ccxliv.  vi.  vii.  and  attended  at  (n)  Si  villanus  (Ceorl,  Wilkins,  p.  70) 
their  courts,  ib.  Malcolm,  and  other  kings  pleniter  haberet  5  hydas  et  privatum  pro- 
of the  Scots,  for  a  time  recognized  Canute  fectum  in  Aula  Regis,  &c.  Text.  Roff.  46. 
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would  no  doubt  be  present  at  the  court.  To  do  honour  to  their 
hlaford,  or  to  show  their  own  consequence,  the  greater  vassals  came 
attended  by  their  own  superior  vassals  (o).  The  great  vassals  who 
attended  on  these  occasions  are  frequently  denominated  the  king's 
Comites  (p),  answering  to  the  Gesithas  or  Comites  of  the  ancient 
German  chiefs,  their  defence  in  Avar  and  pride  in  peace,  and  in  some 
respects,  as  after  mentioned,  to  the  Comites  of  the  Roman  em- 
perors (q).  The  same  denomination  (comites)  is  given  to  the  vassals 
of  the  chiefs  (r).  The  bishops  and  dignitaries  of  the  Church  also  are 
always  to  be  found  at  the  king's  court ;  frequently  some  of  the 
inferior  clergy  (s).  The  business  which  was  transacted  at  these  assem- 
blies will  be  noticed  in  a  subsequent  page.  The  eorls,  king's  thanes, 
bishops,  and  other  lords,  also  held  their  courts  which  will  hereafter  be 
described,  at  which  their  vassals  attended. 

(o)  Int.  al.  Text,   Roff.  65  ;    Kemble,    i.  81 — 84.     Comes,  as  before  mentioned,    was 

p.  102.  frequently  used  as  synonymous  with  eorl,  Hey- 

(p)  Int.  al.  Cart.  Edbert.   R.  Cant.  a.  d.  wood,  p.  74. 
726—749  ;    Text.  Roff.    65  ;    "  sub-regulus  (r)  Int.  al.  Text.  Roff.  65. 

atque  comes  gloriosissimi  Regis  Ethelbaldi,"  (*)  Int.  al.  Inse.  Prooem.  Anc.  L.  i.  103  ; 

Cart,  in  Smith's  Bede,  Append,  p.  786.  Prooem.  to  Laws  of  Wihlred,  ibid.  p.  37. 

(5)  Heywood,    p.   73  ;    Savigny,    tom.  i. 


ADDITIONAL  NOTE  TO  CHAPTERS  IV.  &  IX. 

Note  to  p.  24  and  39. — Nature  of  the  Danish  and  Anglo-Saxon  Heriot. 

The  text  is  not  conformable  with  the  import  of  the  law  in  Canute's  Code,  as  trans- 
lated by  Wilkins,  and  by  Mr.  Thorpe  (1);  they  render  the  word  "sehte"  the  one 
"possessio"  the  other  "property;"  indeed,  this  law  has  been  commonly  treated  as 
referring  to  the  inheritance  generally  real  and  personal,  and  the  heriot  there  men- 
tioned has  been  considered  to  be  the  relief  of  after-times.  On  the  authority  of 
Bromton's  translation  (2),  and  the  laws  of  Hen.  I.  (3),  I  have  preferred  the  sense 
given  in  the  text,  namely,  confining  it  to  money  and  moveables.  Other  reasons 
have  led  me  to  this.  In  §  79  of  the  same  code  (4),  "  sehte  "  clearly  is  used  in  the 
sense  of  goods  only  (5).  Besides,  the  heriots  of  eorls  as  well  as  others  are  fixed 
by  this  law  (6),  that  of  the  eorl  being  the  highest ;  but  this  dignity  was  not  then 
hereditary,  and  an  eorl  did  not  necessarily  hold  more  land  of  the  king  than  a 
thane.  Assuming  that  the  heriot  was  payable  out  of  the  personal  property  to  the 
king  as  the  patron  or  lord,  the  higher  amount  is  intelligible,  as  the  eorl  had  far 
greater  means  of  increasing  his  wealth.  When  earldoms  became  hereditary,  the 
relief  of  the  eorl  would  naturally  be  the  highest  in  the  scale. 

(1)  Ancient  Laws,  p.  415.  (6)  V.  Lingard,  1.  474,  n.  4.  and  int.  alia, 

(2)  P.  930  ;  Anc.  L.  p.  541.  Bromt.  943.  30  ;  Knyghton,  2333.  30  ;  Palg. 

(3)  Wilk.  234  ;  Ant.  L.  ii.  541.  Rise,  &c.  i.  583—595  ;  Lord  Lytt.  Hen.  II. 

(4)  Anc.  L.  i.  p.  421.  iii.  132.  348  ;  Cruise,  iii.  119,  4th  edition. 

(5)  And  see  Anc.  L.  i.  p.  255,  and  notes. 
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The  heriot  then,  as  it  appears  to  me,  was  payable  only  in  respect  of  the  personal 
relation  of  patron  or  lord,  and  vassal  or  man,  and  whether  the  vassal  held  land  or 
not.  But  as  regards  those  who  held  land  of  their  lord,  a  variation  took  place  before 
or  at  the  Norman  Conquest ;  in  such  case,  besides  the  heriot  {supra,  p,  24  and  39) 
payable  out  of  the  personal  estate,  the  heir  (7)  who  took  the  estate  was  required 
to  make  a  payment  called  a  relief — "  relevatio,"  "  relevium," — as  a  condition  to  his 
entering  on  the  inheritance.  As  the  personal  tie  of  lord  and  man,  irrespective  of 
tenure,  ceased  to  exist  after  the  Conquest,  the  original  personal  heriot  unconnected 
with  tenure,  is  no  more  heard  of.  However,  some  payments  in  the  nature  of  heriots, 
in  the  original  acceptation  of  the  word,  are  noticed  in  Domesday ;  thus  a  sum  of 
money  was  payable  to  the  king  on  the  death  of  every  coiner — "monetarius" — ap- 
pointed by  him  in  Hereford  (8).  This  is  apparently  a  heriot,  but  in  the  record  it  is 
called  a  relief.  Other  instances  might  be  mentioned  where  these  terms  are  con- 
founded.    This  subject  is  involved  in  much  obscurity. 

(7)  Spelman,  Gloss,  p.  484,  and  Glanville      cited, 
and  Bracton,  and  the  other  authorities  there  (8)  Domesday,  179  a. 
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It  was  usual,  though  not  compulsory  as  with  the  Visigoths,  for  the 
kings,  and  dependent  sovereigns  and  princes  (a),  with  the  assent  of 
their  superior  lord  and  their  respective  councils  (&),  to  make  grants  of 
benefices  to  their  vassals  out  of  the  public  domain  (c).  Grants  of  a  like 
nature  were  made  by  bishops,  and  abbots  with  the  assent  of  the 
monl<s,  out  of  the  lands  belonging  to  their  churches  and  monas- 
teries (c?),  and  by  private  persons  out  of  their  alodial  lands.  Almost 
all  these  grants  follow  Justinian's  injunction,  that  all  formal  acts  should 
have  the  name  of  the  sovereign,  the  indiction,  and  the  year  {e).     The 

(a)  Reguli — subreguli,  Palg.  Rise,  &c.  592.  {d)  The  king's  assent  to  these  grants   is 

596.  frequently  recorded,  Kemble,  i.  109,  ii.  273. 

(S)  Kemble,  i.  p.  65. 151,  &c.  383. 

(c)  Beorhtric.  A.D.  circ.  790;  Kemble,  1.  (e)  Justinian  added  the   consuls  and    the 

191.  day,  Savigny,  tom.  i.  p.  88. 
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cliarters  which  have  been  handed  down  to  us  consist  for  the  most 
part  of  grants  from  the  kings  or  other  chiefs,  or  from  some  bishop 
or  abbot,  to  their  vassals;  but  there  is  no  reason  to  believe  that 
those  of  individuals  varied  in  their  general  character.  The  beneficiary 
is  sometimes  described  as  minister  or  fidelis  minister  (/) ;  sometimes 
he  is  described  by  the  dignity  or  office  which  he  held  {g) ;  sometimes 
simply  as  fidelis ;  sometimes  as  vasallus  (h),  fidelis  aliens,  or  minum 
thegne  (z).  In  some  of  the  grants  the  beneficiary  is  described  simply 
as  miles.,  or  miles  meus,  or  J iomo(k).  Frequently  the  grants  are  ex- 
pressed to  be  made  in  consideration  of  the  faithful  services  of  the 
beneficiary ;  sometimes  the  king  received  a  present  in  return  for  his 
grant  {I).  There  is  one  hereditary  grant  from  Edgar,  a.d.  963,  to  a 
Decurion,  in  consideration  of  his  devoted  service  (m). 

The  words  of  grant  commonly  used  are  concedo,  daho,  or  trade  ;  some- 
times largior  (n).  The  nature  of  the  estate  or  interest  to  be  enjoyed 
was  generally  expressed  in  terms  implying  a  possessory  title  only  (o). 
The  extent  of  the  estate  or  interest  conferred  appears  to  have  depended 
on  the  merits  of  the  vassal,  or  the  caprice  of  the  grantor.  Some  of 
the  grants  are  for  life  only,  some  are  extended  to  descendants,  others 
to  the  heirs  of  the  beneficiary  generally ;  an  absolute  or  limited 
power  of  disposition  is  frequently  added  {p).  When  the  power  of 
disposition  was  absolute,  the  property  perhaps  came  under  the  de- 
scription of  bocland.  But  the  most  usual  form  of  grant,  and  that 
from  the  earliest  times,  was  to  the  beneficiary  for  his  life,  with  a 
power  to  dispose  of  it   during   his   life   or   at   his   death  to  one  or 

(/)  Ego  Edgar  Basileus  et  Rex,  Impera-  description  of  "  prsestariEe,"  in  Anglo-Saxon 

tor,  &c.  cogitans  disposui  ex  opibus   mihi  a  •'  Leana,"    or   loans,    Palgr.  p.  cciv.     They 

Deo  concessis  meos  fideles  ministros  cum  con-  were,  he  adds,  qualified  estates  (like  Roman 

oil.  optimat.  ditare,  &c.Heming,  p.371 ;  Kem-  benefices)  held  upon  condition,  and  descend- 

ble,  i.  238,  ii.  48.  57.  195.  263.  The  instances  ing,  when  they  did  descend,  according  to  the 

are  so  numerous  it  is  unnecessary  to  cite  them.  terms  of  their  creation,  ib.  ccv. 

In  vol.  ii.  93,  is  a  grant  by  the  then  Queen  in  (/)  V.  int.    alia,    Kemble,    ii.    74.    Cart, 

the  same  terms.     "  Minister''  was  the  Ijatin  yEthelred. 

expression  for  "  king's  thane."    See  Kemble,  {m)  Kemble,  ii.  392,  "  cuidam  Decurioni 

i.  233,  ii.  360.  mihi  oppido  fideli,"  &c. 

{g)  Duci  et  ministro  meo,  Kemble,  i.  211,  (n)  Heming,  158.  215.  228.  &c. 

A.D.  798  ;  ministro  et  Principi,  a.d.  863,  ib.  (&)  As  "  perpetualiter  habendum  et  possi- 

ii.  74,  ib.  323,  4  ;  fideli  Comiti,  &c.  Kemble,  denditm  atqnej'rueridum,"  CoenwlL 'R.Merc. 

ii.  A.D.  938  ;  Camerario,  ib.  A.D.  963  ;  andib.  Heming,  449  ;  "  trado  in  possessionem  per- 

A.D.  964,  &c.     Fideli  artifici  pro  ejus  humili  fruendam,"  &c.  Heming,  p.  153,  4.  a.d.  983  ; 

famulatu  ;  grant  of  Bishop  Oswald,  Heming,  a  gift  by  Bishop  Oswald,  to  a  man  and   his 

239;  Smith's  Bede,  App.  781,  &c.  wife  with  remainders  over, — "Jure  hseredi- 

{h)  Eadred,   a.d.  952,  Kemble,    ii.   302.  tario   possidendam,"    ^thelwlf,  Kemble,  ii. 

323.  143.     "  Dabo  in  perpetuam  possessionem," 

(0  V.  int.  al.    Heming,   p.   158,    9.    189.  Coenwlf.  Text.  Roff.  p.  94,   "  quamdiu  unus 

204,5,grantsof  Bishop  Oswald,  Cart.  Eadred,  ex  ilia  genealogia  superfuerit  habeat  et  possi- 

Kemble,ii,304,5  ;  Edg.  Kemble,  ii.  360,  361.  deat,"  &c.  a.d.  .940,  Kemble,  ii.  229. 

(k)   Heming,  p.  210,  grant  of  Bishop  Os-  (p)  V.  int.  al.  Cart.  Eadg.  "  in  seternam  he- 

wald,  Kemble,  ii.  229.    These  grants,  accord-  reditatem,"Hearne's  Heming,  597  ;  Atheist. 

ing    to    Sir   F.    Palgrave,   came    under   the  a.d.   934 ;  Edmund,  a.d.  943 ;  Kemble,  ii. 
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more  persons  for  their  lives  {q) ;  the  persons,  or  the  class  from  whom 
they  were  to  be  selected  being  sometimes  specified  (r). — In  some 
hereditary  grants  the  male  line  was  preferred  ;  in  some  females 
were  excluded  (s). — Sometimes  it  was  expressly  provided  that  the  pro- 
perty should  revert  to  the  grantor  on  the  expiration  of  the  estate 
granted  (0,  unless  the  successor  of  the  grantor  should  be  willing  to 
regrant  it,  on  the  like  or  other  conditions  or  services  {u) ;  sometimes 
the  reversion  was  limited  to  a  church  {x).  Frequently  in  the  king's 
grants  it  was  declared  that  the  beneficiary  should  hold  the  land  free 
from  all  royal  tributes  and  exactions  iy).  Unless  a  power  of  alienation 
were  given,  whether  the  grant  were  hereditary  or  for  a  less  estate  {z), 
the  law  then  was,  as  it  was  in  the  time  of  Bracton  (a),  that  the  consent 
of  the  donor  was  necessary  to  any  alienation  ib) ;  as  was  that  of  the 
heir,  perhaps,  in  an  hereditary  grant. 

Here  the  assertion  in  the  Book  of  Feuds  (c)  (compiled  in  the 
time  of  the  Emperor  Frederic  Barbarossa,  a.d.  1170),  that  bene- 
fices or  feuds  were  originally  revocable  at  pleasure,  that  afterwards 
the  beneficiaries  were  allowed  to  hold  for  a  year,  then  for  life,  but  for 
which  no  authority  is  given  or  has  been  supplied,  and  to  which  Mon- 
tesquieu on  the  Continent,  and  Sir  H.  Spelman  in  England,  have 
given  currency  (c?),  presents  itself  for  consideration.  This  assertion, 
as  appears  from  what  has  been  stated,  is  contradicted  by  the  Anglo- 
Saxon  history  so  far  as  authentic  documents  extend  ;  it  is  not  con- 
firmed by  the  early  documents  or  history  of  any  other  nation  (e). 
No  doubt  the  Anglo-Saxon  lords,  equally  as  those  of  the  Continent, 

195  ;'♦  quamdiu  unus  ex  ilia  genealogia  super-  Kemble,  ii.    172;  ib.  p.  15;   the  same  as  in 

fuerit,"  A.D.  y40  ;  and  ib.  p.  229,  to  one  for  grants  to  the  Church,  with  the  exception  of 

life,    with    power    "  cuicunque    successionis  the  "  tribus  communibus,"  trinoda  necessitas, 

heredi  voluerit  in  perpetuum  derelinquat,"  ib,  Kemble,  ii.  314,  a.d.  956  ;  v.  int.  al.  ib.  p.  65, 

p.  244  ;  et  v.  ib.  ii.  9.  302.   For  similar  grants  a.d.  858  ;  ib.  p.  74,  &c. 

made  by  kings  of  the  Francs  to  their  antrus-  (z)  See  Kemble,  ii.  273,  a.d.  947. 

tions  or  beneficiaries,  see  Palgrave,  p.  cccxvii.  (a)  Bract,  fol.  7. 

— viii.  (i)  V.    int.    al.  Cart.  a.d.  947,  Kemble, 

(q)  We    learn    from    Fordun    that    similar  ii.  273  ;   Sharon  Turner,  iv.  212  ;  Heming,  p. 

grants  were  made  in  Scotland,  Dalrymple  on  372,  3  ;  Hickes,  Dissert.  Epist.    p.  61.     In 

Feuds,  p.  22.  Domesday,  where  the  tenant  might  give  or  sell 

(r)  With  liberty  to  leave  the  land  to  one  his  land  without  leave  it  is  expressly  noticed, 

heir,  Kemble,   ii.  p.  9.  57  ;   ib.   74  ;    to  fve,  It  seems  that  the  vassals  of  the  Fraucic  sove- 

ib.  p.  14,  there  are  many  others  to  the  same  reigns  had  introduced  the  practice  of  selling 

effect ;  and  see  Heming,  134.  158.  210.  598,  their  benefices  at  the  county  court,  and  taking 

grants  of  bishops.  them   back    in   alodem  ;    by  Capit  Carol,   et 

(*)  Int.   al.    Kemble,   i.    178,    a.d.    784,  Ludovic.  iii. /.  19,  20  ;  Lindenb.  p.  877,  this 

Offa.  fraudulent  practice  was  denounced. 

(0  Int.  al.  Heming,  p.  188.  (c)  Lib.  i.  1.  §  1. 

(tt)  Heming,  p.  295,  bishops'  grants.  (d)  Gloss,  voce  feudum. 

(a:)  Kemble,  i.  p.  178,  grant  of  Offa.  (e)  See,   as    regards    continental   Europe, 

(y)  "  Liberam  ab  omni  servitute  regali,"  Mr.  Hallam's  examination  of  Montesquieu's 

Egbert,  a.d.  830;  Kemble,  i.    289;   "  sine  authorities.  Mid.  A.  i.  161,  and  Marculph. 

jugo   e-vosffi  servitutis,"  Cart.  Atheist,  a.d.  form  cited  ibid.  p.  163. 
931  ;  with  a  power  of  alienation  in  perpetuity. 


46  Benefices — Services  of  Beneficiary. 

like  the  Roman  patrons  {f),  in  some  cases  granted  benefices  revocable 
at  pleasure,  or  for  a  term  short  of  the  life  of  the  beneficiary,  or  for 
his  life  merely  ;  but  nothing  is  to  be  found  in  any  early  documents  to 
shew  that  the  continental  sovereigns,  as  well  as  their  Anglo-Saxon 
brethren,  did  not  from  the  very  first  make  grants  of  transmissible  or 
hereditary  benefices  ;  gradations  of  preference  and  regard,  towards 
particular  persons,  must  have  existed  at  all  times,  and  must  have 
equally  influenced  lords  of  every  degree.  It  is  further  to  be  observed, 
as  will  have  been  collected  from  the  preceding  statements,  that  the 
Anglo-Saxon  documents  do  not  countenance  the  notion  of  Sir  Thomas 
Clark,  M.R.,  in  the  celebrated  case  of  Burgess  v.  W/ieate,  that  the 
introduction  of  the  power  of  alienation  was  an  era  in  the  history  of 
benefices  {g).     This  subject  will  be  again  adverted  to. 

In  some  of  the  grants  services  are  expressly  reserved — these  were  of 
various  descriptions  (A),  including,  as  regards  grants  from  churches 
and  monasteries,  the  performing  the  military  service  due  to  the  state 
in  respect  of  the  lands  held  by  the  church  or  monastery,  and  the 
washing  and  mending  their  linen  (i).  Where  a  bishop  was  the  bene- 
ficiary, in  some  instances  licence  was  given  to  the  bishop  to  alien  a 
portion  of  the  land  granted,  to  his  own  relations,  a  condition  being 
annexed  that  every  successive  holder  should  be  liable  to  the  successors 
of  the  bishop  for  the  same  services  as  were  due  from  him  to  the 
king  (/c).  In  some  of  the  grants  it  is  simply  provided  that  the  bene- 
ficiary or  those  who  may  enjoy  the  land  after  him,  shall  be  faithful  to 
the  grantor  or  those  who  shall  represent  him  (/) ;  fidelity,  as  we  have 
seen,  was  due  from  the  vassal  himself  under  the  general  law  of  the 
land. 

In  many  instances  the  grants  were  made  to  persons  not  being 
already  connected  with   the   grantor   by  the  tie  of  lord  and  man  ; 

(/)  Sup.  p.  30.  cus,"  Text.  Rofifens.  94  ;  Grant  of  Coenwlf.  in 

{g)  See  1  Eden's  Rep.  192.     This  notion  serapiternam  posses. ;  Kemble,i.  216,  to  similar 

seems  to  have  had  its  origin  from  the  Book  effect.     "  Et  meum  post  obitum,  cuicunque 

of  Feuds.  meorum  amicorum  voluero,  eadem  fidelitate 

{h)   Some  of  the  king's  thanes  held  lands  immobilis  obediens  que  fiat — sic  que  omnes 

on  the  condition  of  accompanying  the  king  on  posteriores   prsefat.  terram    possidentes — sit 

journies,   and  the  like,  Text.  RofF ;  Hickes,  etenim   prsedicta  terra   ab  omni  servili  jugo 

Dissert,  p.  114.     This  was  one  of  the  most  libera."     Grant  by  Eadmund,  fideli  ministro, 

honourable  services,  especially  if  the  vassal  a.d.  946;  Kemble,  ii.  263.     "  Ea  conditione 

had  a  thane  who  followed  him,  Anc.  L.  i.  ut  illi  qui  banc  terram  habeant  sint  fideles — 

p.  193,  episcopo,  et  rectitudinem  quam  ciresceat,  et 

(?)  Kemble,  i.  201  ;   ibid.  i.  221,  a.d.  802 ;  sawlsceat,   dici    solet,     et    tobeganbyrg    red- 

Heming,  191.  208.  265.  294,  5;    grants  of  dant,"  Kemble,  ii.  p.  129,  a.d.  899.     Et  v. 

Bishop  Oswald,  Turner,  iv.  215.  Heming,  90.  208.  219.  265.  294-5,  grants  of 

(k)   Heming,  p.  96,   Offa ;  ibid.  319  ;  et  v.  bishops'    land;    also  Palg.  ccclxvi.  n.   (32); 

ib.96.114.223;  Allen, 154;  Heming, p. 9. 372,  Similar   conditions  were    sometimes   inserted 

similar  provisions  in  grants  to  king's  thanes.  by  the  Francic  sovereigns  in  their  grants  of 

{I)  "  Si  ipse  nobis  et  optimatibus  nostris  benefices ;  ib,  cccxcvii — viii. 
fidelis  manserit  minister  et  inconvulsus  ami- 
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in  sucli  case  the  relation  of  vassal  was  constituted  by  the  grant  (m). 
The  clientela  of  the  king's  thanes  was,  it  appears,  frequently  gained  or 
secured  for  a  church  or  monastery  in  this  manner  (w). 

The  crimes  which  were  visited  by  the  forfeiture  of  bocland  to  the 
king  were  attended  by  the  forfeiture  to  the  lord  of  any  land  which  the 
lord  had  granted  to  his  vassal  (o). 

Though  the  bishops  and  monasteries  did  not  perhaps  recognize  the 
king  as  their  temporal  hlaford  {p),  yet  their  lands,  generally  speaking, 
were  liable  to  supply  their  quota  to  military  expeditions,  and  a 
royalty  by  way  of  feorm  or  rent,  in  kind  or  in  money,  appears  to 
have  been  reserved  in  some  of  the  grants  which  were  so  liberally 
bestowed  on  them  {q). 

Judging  from  tlie  state  of  the  possessions  of  the  church  of  Wor- 
cester (r),  it  would  appear  that  for  some  time  before  the  Conquest  all 
or  most  of  the  lands  of  the  Church,  exclusive  of  the  demesnes,  had 
been  granted  out  hereditarily  to  be  held  on  different  services  (s)  :  the 
abstraction  of  services  due  to  the  Church  in  respect  of  different  lands, 
by  the  usurpations  of  the  Danes  and  Normans,  is  one  of  the  chief  com- 
plaints in  Heming's  compilation  it). 

But  land  became  subject  to  services  and  the  rights  of  patro- 
cinium  or  tenure,  not  only  by  grant  but  by  commendation ;  that  is, 
persons  of  small  estate,  in  order  to  obtain  protection  against  aggres- 
sions by  violence  or  under  the  forms  of  law,  or  to  obtain  a 
supporter  for  less  worthy  purposes,  placed  themselves,  much  after 
the  manner  that  had  been  practised  by  the  Roman  provincials  (m), 
under  the  patronage  of  some  powerful  individual,  or  of  a  church 
or  monastery  {x).     From  the  operation  of  these  several  causes  there 

(m)  See  Hetning,  p.  292.  300,  1.  3,  tiorum,"  Heming,  319  :  then  follow  various 

{n)  By  Bishop  Oswald,  temp.  Eadg.  Hem-  grants,  beginning  with  that  of  Offa,  R. ;  et  v. 

ing,  p.  213,  4,  5  ;  Smith's  Bede,  App.  773;  294—5. 

by  I5ishop  Ealwine  of  Worcester,  a.d.  855,  to  (s)  "  Hoc  pacto  eis  terras  sanctae  ecclesiee 

jEthelwlfe  Dux  and  his  wife,  for  their  lives,  sub  me  tenere  concessi."     Indiculum  liber- 

Kemble,  ii.  62.     There  is  a  grant  to  Bertwlf,  tatis     de    Oswaldes    Lawe    Hundred,     temp, 

king  of  Mercia,  for  the  same  purpose,  Heming,  Edg.  Heming,  p.  293.    Et  v.  p.  78.  296.  319  ; 

p.  5,  6  ;  a  rent  or  acknowledgment  was  some-  also   extracts  from  Domesday,  ibid.  p.  300, 

times  reserved,  Kemble,  i.  201.  301.    303;    et  v.  ib.  p.  81,   "  sicut   alii  sui 

(o)  Cnut.  75 ;  Heming,  76,  77  ;  Kemble,  feudati,"  temp.  Will.  I. 

Pref.  vol.  i.  p.  lix.  Ix  ;  Palg.  Rise,  &c.  ccclxv.  {t)  Some  of  the  spoilers  still  professed  to 

ccclxvii;  sup.viii.p.l ;  etv.Text.  Roff.  p.  137.  render  the  accustomed  services,  Heming,  269. 

{p)  The  pope  had  forbidden  this.  272. 

(?)   See  the  law  of  Alfred,  §  2.  Anc.  L.  p.  (?<)  V.  sup.  p.  29. 

61 ;  and  the  charter  of  CEthelred,  alderman,  {x)  Thus,  under  Terrse  Ecclesise  de  Cer- 

cited  in  the  note;    other   stipulations  were,  tesyg   Domesday    (Surrey),   p.  32  b,   temp, 

as   after   mentioned,    introduced   into    these  R.  E.,  tenuerunt  unus  homo  et  ii.  feminee  et 

grants.  quo  voluerunt  se  vertere  potuerunt,  sed  pro 

(r)    "  Hte    sunt    terrce    quas    monachi    de  defensione  se  cum  terra  ohha-Wes  sumxmserxmt ; 

Wereceaster  habent  ad  eorum  propriam  per-  and  see  extracts,  Heywood,  p.  207,  208;  there 

tinentes  utilitatem   et    ad  utilitatem   suorum  are  many  similar  entries.     There   are  notices 

subditorum,  qui  eis  debita  persolvunt  servi-  of  this  practice  of  a  much  earlier  date,  int.  al. 
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was  scarcely  any  land  in  the  kingdom  in  the  time  of  Edward  the 
Confessor  which  was  not  held  of  some  lord  (?/),  thoug-h  some  of  the 
tenants  (those  who  had  originally  become  vassals  by  temporary  com- 
mendation only,  and  had  taken  care  to  preserve  evidence  of  their 
original  title)  might  choose  for  themselves  and  their  lands  wlionisoever 
they  pleased  as  lord  {z). 

Subinfeudations  are  frequently  noticed  in  Domesday  :  probably  sub- 
infeudation was  not  such  an  alienation  as  required  the  consent  of  the 
superior  lord.  Many  persons  before  the  date  of  that  survey  must  have 
been  vassals  by  commendation  and  by  grant,  they  being  also  lords, 
which  would  create  another  description  of  subvassalage  {a).  A  large 
extent  of  land  appears  by  Domesday  to  have  been  held  of  various 
manors  (b).  It  remained,  as  we  shall  see,  for  William  the  Conqueror 
to  introduce  the  doctrine  that  all  should  be  considered  as  holding  their 
lands  mediately  or  immediately  from  the  sovereign,  on  the  condition 
of  military  service  to  him  as  superior  lord  of  all. 

The  kings  not  unfrequently  granted  a  principality,  district,  or 
county  to  a  vassal  (c),  to  be  held  on  the  condition  of  military  service, 
which  thus  became  a  feudal  principality.  Edmund  having  acquired 
the  county  of  Cumberland  by  conquest,  granted  it  to  the  King  of 
Scotland,  on  condition  that  he  should  serve  with  Edmund  in  his  expe- 
ditions by  sea  and  land  {d). 

The  grants  of  the  kind  last  described,  which  bear  a  strong  resem- 
blance in  tlieir  nature  and  the  policy  on  which  they  were  founded  to  the 
provisions  adopted  by  the  Romans  for  protecting  their  frontiers  (e),  were 
perhaps  the  only  strictly  military  feuds  which  were  created  during  the 
time  of  the  Anglo-Saxons.     The  general  obligation  of  military  service 

Heming,p.448;  Cart.A.D.804."  Sitliberacum  in  Alod.  de  Rege,"  "  Osgod  tenuit  de  Alod.  de 
ruris  et  libris  ad  eligendum  patrociniura  ubi  Rege,"  Domesday,  Harapsbire,  p.  53  a.  would 
pbicitum  sibi  fuerit,"  &c.,  Jud.  Civ.  Lond.  §  1,  show  that  even  as  regards  the  king's  vassals 
p.  229  (which  seems  to  imply  that  all  bocland  this  right  had  been  in  some  instances  pre- 
then  had  a  lord)  ;  it  continued  even  after  the  served.  The  Domesday  Commissioners  par- 
Conquest,  as  after  noticed,  for  a  time,  Heming,  ticularly  notice  the  few  cases  where  the  lord 
p.  271.  This  practice,  as  is  observed  by  Mon-  of  the  land  could  not  be  ascertained,  thus, 
tesquieu,  Mr.  Hallam,  and  Mr.  Allen,  was  — "  Comitatus  nescit  de  quo  tenuerunt," 
general  tliroughout  Europe ;  v.  int.  alia.  Mar-  Domesd.  Warwickshire,  terr.  Episc.  de  Wir- 
culf.  Form.  i.  §  13  ;  Baluze,  ii.  p.  383  ;  Greg.  cestre. 

Turon.  iv.  c.  41  ;    Introd.    to    Code    Nap.  {a)  Domesday,  see  extracts  in  Heming,  p. 

ccxxxix.  308.  432,  &c. ;  Heywood,  p.  206—209.  223, 

(y)  Heywood  on  Ranks,  139,  and  the  references. 

(~)  V.    int.    al.    Domesday,  Sudrie,  under  {b)  As  to  which,  v.  inf. 

title  Terra  Epis.  Baiocensis,    p.  32  ;    Here-  (c)   Nomine     regite     dignitatis,    Wallingf, 

ford,    181   a.  under   title  Terra  Regis  ;    In-  p.  545. 

quisit.    Eliens.    Suppt.    to    Domesday,     499.  {d)  Sax.   Chron.  a.d.  045,    p.   115.     The 

Lord  Lyt.  Hen.  II.  iii.  p.  3G7,  has  collected  oath  of  fidelity  was  renewed  by  the  Scots  on 

several  of  these    notices.      Some    could    not  the  accession  of  Edred,  ibid.  a.d.  940. 

recede   without   licence,    or    precepto   regis,  (e)  V.  supra,  p.  31. 
Domesday,  32  b.  The  entries,  "  Alnod  tenuit 
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in  defence  of  the  state  rendered  it  unnecessary  for  the  sovereign  to 
exact  any  express  stipulations  to  this  effect  in  the  grants  of  ordinary 
benefices ;  and  as  regards  subjects,  the  mutual  duties  of  the  man  to 
his  lord  secured  to  the  latter  in  war  (/)  and  in  peace  the  service  and 
devotion  of  the  beneficiary  without  express  stipulation. 

Looking  back  to  the  connection  of  lord  and  vassal  in  all  its  bearings, 
as  above  described,  and  this  impression  is  not  removed  when  we  view 
it  in  its  maturity,  it  is  impossible  not  to  see  that  the  -principles  on  which 
it  was  founded,  were  domination  on  the  one  hand,  and  servility  on  the 
other,  under  the  names  oi  protection  and  reverence.  Such  a  system  is 
perfectly  congenial  with  the  aristocratic  principle  that  prevailed  in  the 
Roman  dominions  whilst  the  republic  endured,  and  which  was  incor- 
porated with  the  principles  of  despotism  which  were  introduced 
during  the  empire ;  but  to  suppose  that  it  originated  in  the  wilds 
and  forests  of  Germany  appears  to  me  to  be  inconsistent  with  history, 
and  looking  to  the  condition  of  the  ancient  Germans,  wholly  irrecon- 
cilable with  probability.  How  these  principles  were  moulded  and 
controlled  in  practice  is  quite  a  distinct  consideration. 


CHAPTER   XL 

THE  CEORLS  OR  CHURLS. 


Lands  in  general  cultivated  hy  Persons  attached  to  the  Soil — Some  of  them  in  Ser- 
vile State — Others  Free — The  Ceorls — Called  in  Latin  Charters,  Manentes,  8fc. 
— On  the  Continent,  Coloni,  Villici,  ^'C. — Interest  in  their  Farins—Ceorl  might 
become  a  Thane  or  an  Eorl — Ceorls  and  Servile  Cultivators  correspond  with  Coloni 
and  Inquilini  of  the  Roman  Provinces — Tenure  in  Free  Socage. 

We  will  now  take  a  view  of  the  condition  of  those  classes  of  the 
people  from  whom  tenure  in  villenage  the  parent  of  modern  copy- 
hold tenure,  and  tenure  in  socage,  and  burgage  tenure,  were  de- 
rived (a).  Those  classes  were  in  great  part  the  ancestors  of  that 
middle  order  in  society  which  has  been  gradually  rising  by  its  steady 
perseverance  in  the  pursuits  of  commerce  and  useful  industi'y  into  its 
present  importance. 

Down  to  the  time  of  the  Norman  Conquest,  the  land  throughout  the 

(/)  By   the  universal    law   applicable  to      feiture,  Lib.  Feud.  ii.  55.  57. 
benefices   or   feuds,    to   desert   the   lord    in  (a)  See  2  Bla.  Comm.  89. 

battle  was  ingratitude,  and  operated  a  for- 
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kingdom  generally  was  cultivated  by  persons  attached  to  the  soil.  Of 
these  some  were  in  absolute  slavery  (J) ;  others  under  the  name  of 
ceorls  were  treated  as  free  men  (c).  The  ceorls  are  mentioned  in  the 
earliest  of  the  codes ;  they  had  their  cottages,  and  slaves  or  labourers  (<i). 
The  ceorls  were  attached  to  the  soil  {e),  in  which  they  had  a  recognized 
interest  (/).  Generally  speaking,  so  long  as  the  ceorl  paid  his  accus- 
tomed rent,  and  performed  the  accustomed  services,  whether  general 
or  defined,  neither  he  nor  his  children  could  be  removed  from  the 
land,  nor  by  law  could  a  higher  rent  or  a  greater  proportion  of  labour 
be  exacted  from  him  than  custom  warranted  {g).  If  the  ceorl  contu- 
maciously neglected  to  render  liis  services  or  rent,  it  would  seem 
that  he  could  expect  no  mercy  {h). 

The  ceorls  are  mentioned  in  the  later  Anglo-Saxon  charters,  under 
the  name  of  cassati,  and  manentes,  and  tributarii ;  indeed,  in  most  of 
the  charters  (i),  there  is  no  other  description  than  the  land  of  so  many 
manentes,  cassati,  or  tributarii  {k).  The  same  description  of  persons 
are  found  throughout  all  the  continental  states  under  terms  of  similar 
import  (^). 

It  was  the  ceorls  who  were  bound  to  pay  the  tithes  due  to  the 
clergy ; — if  they  omitted  to  do  so,  the  whole  produce  was  seized  ; 


(6)  The  cultivators  are  frequently  referred 
to  under  the  names  of  solicolae,  rustici,  in- 
digeni,  incoli,  and  such  like  names,  Kemble, 
ii.  159.  161.  229.231,  &c. 

(e)  Anc.  L.  i.  p.  69.  85.  127.  129.  216. 
"  Ceorl,  who  resides  on  gafol  land,"  Alf.  and 
Gunthrum's  Peace,  §  2  ;  Anc.  L.  p.  155.  It 
would  seem  from  Edg.  §  7,  p.  269,  compared 
with  ib.  265,  that  they  were  bound  to  attend 
the  gemotes,  though  they  could  not  act  as 
judges,  Leg.  Hen.  1.  §  xxviii.  ;  Anc.  L.  p. 
532.  Many,  no  doubt,  were  emancipated 
slaves,  as  in  the  continental  states.  Rip.  tit. 
Ixii.  §  1 ;  Alfred's  will,  ed.  Pickering,  p.  26, 
note  (b). 

(ff)  Ceorl's  Mundbyrd,  vi.  shillings,  jEthel- 
bihrt,  §  15  ;  Anc.  Law,  i.  p.  7  ;  ib.  §  25  ; 
Alf.  §  25 ;  Anc.  L.  79. 

(e)  Inse.  §  39,  40.  42  ;  Anc.  Laws,  i.  127. 

{f)  The  condition  of  the  villeins  at  the 
time  of  the  Norman  Conquest  was  much  the 
same — see  the  reference,  infra. 

(g)  Cnut.  Anc.  Law,  i.  p.  415  ;  Bromt. 
930  ;  Anc.  L.  ii.  p.  542.  I  take  the  meaning 
of  the  Danish  word  "  Bonda,"  in  this  law 
from  the  Glossary  ("  Ceorl,"  "  Villicus,")  and 
Sir  F.  Palgrave  ;  rather  than  from  the  transla- 
tion" husband"  in  Anc.L.  i.  p.  415, though  ap- 
parently favoured  by  Bromton's  version  ;  espe- 
cially looking  to  the  use  of  the  words  "  bonde 
land"  in  the  Sax.  Chron.  p.  61 ;  et  v.  Inte.  § 
38.     These   rights   and  liabilities    depended 


much  on  custom  which  varied  in  different 
places,  see  Anc.  Law,  p.  433. 

(h)  Recital  in  Edgar's  Laws,  Anc  L.  p. 
271,  and  Gloss,  voce  "  Geneat." 

(i)  In  some  of  these  grants  the  description 
is  general,  Kemble,  i.  312 — 14. 

(k)  "x.Manentium — v.  Cassatorum,"  Cart. 
OfTse.  A.D.  780,  Kemble,  i.  166.  "  xc  manen- 
tium — XXX  cassatos" — ib.  p.  126.  173.  297  ; 
ib.  i.  300 ;  ib.  ii.  59,  &c. ;  et  v.  Hist.  El.  520, 1. 
Spelman  defines  "  Manens" — "  mansi  iucola 
quihydam  colit,"  Gloss,  p.  388."  Casati"— 
' '  vasalli  colonici  tam  liberi  quam  servi.' '  Man- 
sus  was  the  name  of  the  farm  of  a  continental 
colonus,  Baluze,  Gloss,  tom.  ii.  p.  728.  The 
expressions  in  the  grants  of  land,  "  vi  cassatos, 
i.  e.  xxxii  tributariorum,"  and  the  like,  Dug. 
Monast.  vol.  vi.  p.  1163,  4.  7.  1176,  7,  &c. 
shew  that  the  mansi  or  farms  were  subdivided 
and  cultivated  by  distinct  families  of  cultiva- 
tors of  different  classes — Hence  there  arose  a 
class  of  ceorls  who  acquired  the  name  of 
cotsetlan,  geburi,  beoceorle,  &c.  Anc.  L.  p. 
433.  435.  (the  cotarii,  bordarii,  &c.  of 
Domesday,)  whose  condition,  depending  on 
custom,  is  not  very  clearly  defined.  Some- 
times these  adscripfitii  were  expressly  devised 
with  the  soil  in  wills,  Hickes,  Dissert,  p.  54, 
note ;  they  are  expressly  granted  in  some  of 
the  continental  formularies,  Baluze,  ii.  p.  471. 
572. 

(/)  Leg.  ;  Alam,  tit.  9,  &c. 
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two  parts  were  delivered  to  the  Church,  the  remaining  eight  were 
divided  between  the  landlord  and  the  bishop  (w).  The  laws  re- 
quiring that  sales  of  goods  should  be  effected  before  a  gerefa  or 
witnesses,  appear  to  have  been  principally  directed  against  a  traffic 
being  carried  on  by  them  in  stolen  cattle  (w).  If  a  ceorl  acquired  five 
hides  of  land,  his  were,  or  the  price  of  his  life,  was  equal  to  that  of 
a  thane  ;  if  his  son  and  his  son's  son  should  so  thrive  as  to  have  as 
much  land  after  him,  the  offspring  were  of  Sithcund  race,  and  valued 
as  thanes  (o).  A  sithcund  man  might  leave  his  farm  and  take  away 
his  bailiff,  gerefa,  his  smith,  and  his  child's  nurse  ;  but  he  must  leave 
a  certain  portion  of  his  farm  in  a  proper  state  of  cultivation  (p).  If  a 
ceorl  could  acquire  the  requisite  qualifications  (q),  his  birth  pre-V 
sented  no  obstacle  to  his  being  advanced  to  the  rank  of  a  Thane,  or 
even  to  the  dignity  of  Eorl  (?').  When  Domesday  was  compiled,  the 
ceorls  had  acquired  the  general  name  of  viilani,  cotarii,  and  other 
designations  (s) ;  the  lands  they  held  were  called  villein  lands  (t). 

In  the  condition  of  the  ceorls  we  observe  one  of  the  many  striking 
examples  of  the  adaptation  of  the  German  to  the  Roman  institu- 
tions— the  ceorls  and  servile  cultivators  or  adscriptitii  in  England  as 
well  as  in  the  continental  states,  exactly  corresponded  with  the  coloni  ^ 
and  inquilini  of  the  Roman  provinces  (m).  The  condition  of  the 
rural  slaves  of  the  Germans  (x)  so  nearly  resembled  that  of  the  Roman 
coloni  and  Anglo-Saxon  ceorls,  that  it  is  not  improbable  the  ceorls 
may  have  been  in  part  composed  of  the  descendants  of  the  slaves 
brought  over  by  the  conquerors;  though  it  is  probable  that  a  large 
j)roportion  of  them  descended  from  the  original  cultivators  whom  the 
policy  of  the  conquerors  may  have  induced  them  to  spare,  and  to  leave 

(m)  Edg.  Anc.  L.  265  ;  Ethelr.  ib.  p.  343.  aim  was  fixed,  ib.  §  21  ;  Anc.  Laws,  i.  p.  470. 

(m)  Edg.  §8,  p.  275  ;  Ethelr.  p.  283,  &c.  477,  et  v.  §  29,  p.  481;  so  that  the  ceorls 

(o)   Leg.  Inse.  63  ;  Anc.  Laws,  vol.  i.  145.  clearly  continued  to  enjoy  their  ancient  rights 

147  ;  ib.  p.  187 — 9  ;  Inae.  §  45  ;  ib.  ii.  467.  at  the  Conquest,  though  their  condition  after- 

(p)  Inse.  §  63.  66,  p.  145.  wards  was  greatly  deteriorated,  Bracton,  lib. 

(q)  "  Five  hydes  of  his  own  land,  a  church  iv.  tr.  1,  §  28. 
and   kitchen,  bell-house   and  burhgate  seat,  (f)  V.   int.    al.   extracts  from   Domesday, 

and  special  duty  in  the  king's  hall."  Heming,  305,    "terra  villanorum,"   ibid.  p. 

(r)  Anc.  Laws,i.  p.  191  ;  Ethelr.  Wilk.  p.  301,  "terra  libera,  vel  villana." 
112  ;  so  a  slave  might  become  a  thane,  ib.  (u)  Sir   F.    Palgrave's    description    of  the 

(s)  V.  sup.  p.  50,  n.  (z).     The  directions  to  Anglo-Saxon  ceorls.  Rise,  &c.  p.   17,  might 

the  Domesday  Commissioners  were  to  inquire  have  been  compiled  from  the  laws  relating  to 

int.   al.    "  quot  homines,   quot  viilani,  quot  the  coloni  in   the   Digest  and   Codes.    The 

cotarii,  quot  servi,  quot  liberi  homines,  quot  material  passages  are  collected.  Inquiry,  &c. 

sockemanni — quantum  ibi  quisque  liber  homo  p.  33.  35.  The  names  of  the  coloni,  and  those 

vel  sockemannus  habuit  vel  habet,  &c.  temp.  of  their  families  were  inscribed  in  the  archives 

Reg.  Edward,  et  quando  Rex  Willielmus  dedit,  of  the  colony  or  district — hence  the  name  of  "^ 

et  quomodo   sit  modo."  Inquisit.   Eliens.  p.  adscriptitii.     The    colonus    owed    the   same 

497;  Palgr.  ccccxliv.  V.  Six  »jz7/aM«  were  to  be  reverence  to  his  lord   as   a  freedman,    Cod. 

put  on  the  jury  or  inquisition.     The  tvere  of  a  xi.  49  ;  2  L.  Arcad.  et  Honor, 
villein  was  declared  to  be  C.  Sol.  by  the  laws  (x)  Tac.  de  Mor.  c.  21. 

of  Will.  I.  §  8,  and  the  relief  to  be  paid  by 
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in  the  same  condition  in  which  they  found  them.  In  England  as  on 
the  Continent  {y)  free  men  were  frequently  glad  to  accept  of  a  portion 
of  land,  especially  from  the  king  and  the  church,  on  the  condition  of 
/  performing  rural  services,  such  as  ploughing  the  lord's  land,  and  the 
like.  The  socmen  of  Domesday  were  possibly  persons  of  this  descrip- 
tion ;  but  their  condition  was  of  a  peculiar  character  (z).  It  is  from 
this  kind  of  liolding  that  the  tenure  in  fi'ee  and  common  socage  of 
later  times  appears  to  have  derived  its  origin.  The  condition  of  the 
population  of  the  towns,  as  will  be  noticed  in  the  next  Chapter,  very 
nearly  corresponded  with  that  of  the  rural  districts. 


CHAPTER  XII. 

CONDITION  OF  TOWNS  AND  THEIR  INHABITANTS— MUNICIPAL 

INSTITUTIONS. 

From  the  Commencement  of  Danish  Incursions  Towns  usually  fortified — From  Time  of 
Alfred  London  of  great  Importance — Danes  on  their  Settlement  resorted  to  Towns — 
Commerce  of  London — Traces  of  Municipal  Government  to  be  found  in  Anglo-Saxon 
Towns — Short  Account  of  Roman  Municipal  Regulations  in  Reference  to  those 
of  the  Anglo-Saxons — Magistrates — Companies — Anglo-Saxon  Gilds  or  Com- 
panies—  Companies  of  Weavers,  Sfc. — Gilds  in  London  having  separate  Property 
— Other  Towns  had  Property — Companies  or  Gilds  could  only  be  created  by  the  King 
— Barons  or  Aldermen  of  London — Restrictions  to  which  the  Burgesses  were  sub- 
jected— Condition  of  the  Inhabitants  of  Towns  generally — Tallages — Alodial  Right, 
continued  in  Canterbury  after  the  Conquest — Power  of  devising,  in  London  and  Oxford. 

From  the  time  of  the  commencement  of  the  Danish  incursions,  the 
towns  throughout  the  kingdom  were  usually  fortified  {a),  and  the 
building  and  repairing  of  fortresses  was  one  of  the  charges  to  which 
all  landowners  were  liable.     The  king  continually  issued  orders  for 

(y)  Seethe  formularies,  Baluze,  torn.  ii.  p.  missioners,  sup.  p.  51,  n.  («). 

530.  571,  and  686.  At  the  Conquest  nearly  the  whole  of  the 

(^)  "  Hanc  terramtenueruntiv.  sockmanni,  country  between  the  Mersey  and  the  Ribble 
temp.  R.  E.,  de  Abb.  Ely;  non  potuerunt  appears  to  have  been  held  by  Thanes  "  Taini" 
recedere  vel  vendere  absque  ejus  licentia  ;" —  on  base  services,  Domesday.  We  have  fre- 
"  Quas  tenuerunt  vi.  soclcmanni  desochaAb-  quent  notices  elsewhere  in  the  same  record 
batis  Ely,  de  quibus  non  potuerunt  dare  nee  of  free  men  holding  land  on  the  performance 
recedere,  nisi  iii.  viri,  absque  ejus  licentia,  of  servile  offices,  Heming,  p.  305, 
et  si  alias  vendidissent  iii  virgas,  pradictus  As  to  the  origin  of  socage  tenure  see  Brae- 
Abbas  semper  socham  habuit  temp.  R.  E.,"  ton.  i.  11,  §  i.  fo.  7  ;  Co.  Litt.  116  b,  and 
Domesday,  p.  499  ;  others  might  depart  fo.  86  ;  and  Introd.  to  Domesday,  p.  xxi. 
"  absque  licentia,"  ibid,  and  v.  p.  501  ;  and  (a)  Sax.  Chron.  Gibs.  108.  110,  a.d.  921. 
see  the  instructions  to  the  Domesday  com- 
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the  construction  of  fortresses  as  occasion  required  {b).  In  the  time  of 
Alfred,  a.d.  886,  and  afterwards  of  Edward  the  Elder,  a.d.  901 — 925,  / 
and  ^thelred  II.  a.d.  975 — 1016,  the  citizens  of  London,  as  well  as  / 
of  other  towns,  bear  a  conspicuous  part  in  history ;  they  mainly  contri- 
buted in  checking-  the  progress  of  the  Danes  :  on  one  occasion, 
A.D.  994,  the  citizens  of  London  unaided  saved  their  city  (c).  After  the 
Danes  had  made  a  permanent  settlement  in  England,  they  appear 
to  have  selected  towns  for  their  residence  {d) :  London  was  in  great 
part  peopled  by  them  (e) ;  and  after  that  time  the  citizens  of  London 
always  had  great  influence  in  the  affairs  of  state  (/). 

London,  in  war  and  in  peace,  appears  to  have  continued  to  carry  on  ,/ 
an  extensive  commerce.  Charlemagne  considered  that  he  could  not 
take  a  more  effectual  vengeance  against  the  nation  for  some  affront 
that  he  had  received,  than  by  prohibiting  the  London  merchants  from 
trading  to  his  ports  {g).  Even  the  ravages  of  the  Danes,  to  which  the 
city  itself  was  frequently  exposed,  did  not  extinguish  its  commercial 
prosperity,  or  prevent  the  accumulation  of  wealth  amongst  its  citizens  (A). 
In  the  time  of  Edward  the  Confessor  all  kinds  of  merchandise,  from 
every  part  of  the  known  world,  was  brought  to  its  port  (i).  Indeed, 
the  increasing  commerce  {k)  throughout  the  kingdom  in  the  time  of 
Athelstan  rendered  it  necessary  that  mints  should  be  established  in 
each  of  the  principal  towns  (/).  Mercantile  pursuits  became  even 
honourable.  A  merchant  who  went  tiiree  times  over  the  sea  with  his  j 
own  craft  might  rank  as  a  Thane,  without,  as  it  would  appear,  the 
otherwise  necessary  qualification  of  ownership  of  land  (?«). 

Some  indications  of  municipal  government  in  towns  are  discoverable 
amongst  the  Anglo-Saxons.  Some  of  the  cities  and  towns  in  Eng- 
land had  property  to  manage,  and  there  are  notices  of  gilds  or  com- 
panies in  some  of  the  towns,  the  nature  of  which  will  be  hereafter 


{b)  Sax.  Chron.p.   107,  &c.  early  period. 

(c)  Sax.  Chron.  Ed.  Gibs.  88.  93.  96,  97.  {h)  London,  a.d.  1018,  paid  12,000  lib,— 

105,  106.  108.  110.  128.  138.  147.  according  to  other  authorities  15,000— as  a 

(rf)   Lincoln,  Nottingham,  Derby,  Leicester,  ransom  to   Canute;  the  rest   of   the    nation 

and  Stamford,  were  peculiarly  Danish  cities,  paid  72,000,   Sax.  Chron.  Gibs.  151,  and  the 

and   the   Thines   of  the   Danish  towns  are  notes, 
found  at  the  great  councils,  Palg.  Rise,  &c.  [i)  Stow,  i.  p.  294. 

644 ;    ccxcv.    cclxxxiii — v.      It   is    in   these  (A-)  There  are  express    regulations    as    to 

towns  principally  that   lagemen,  who  will  be  merchants,  ships,  and  shipping,  in  the  code  of 

noticed    hereafter,   are    mentioned    by  name,  Ethelr.  Anc.  L.  p.  285  ;  as  to  port  dues  in 

Palg-  630.  London,  ib.  p.  300,  301.     Billingsgate  was 

(e)   Malmesbury,  p.  75.  then  the  usual  place  of  resort,  ib. 

(/)  See  Palg.  p.  cclv.  cclvi.  a.d.  1016 —  (/)  London  had  eight,  Canterbury  seven, 

35  ;  as  occasionally  in  the  selection  of  a  sue-  Winchester   six.    Leg.  iEthelst.  §  16  ;  Wilk. 

cessor  to  the  throne,  Malmesbury,  p.  76.  p.  59,  a.d.  925—40,  et  v.  Sax.  Chron.  Gibs. 

{g)  Lingard,   i.  p.  176;    Palg.  Rise,  &c.  228,  a.d.  1125;    Hereford  had  seven,  temp, 

p.  485.    So  that  the  commerce  of  London  had  R.  Edw.,  Domesday,  179  a. 
to  contend  with  continental  jealousy  at  this  {m)  Atheist.  Wilkins,  70,  71. 
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described,  wliich  cannot  have  been  of  Teutonic  original.  On  the 
Continent  it  is  clear  that  the  Roman  municipal  institutions  survived 
the  conquests  of  the  barbarians,  and  became  amalgamated  with  the 
inferior  magistracies  (n).  A  short  review  of  the  leading  features  of 
those  institutions  may  show  that,  to  some  extent,  they  were  continued  or 
adopted,  but  with  considerable  modifications,  in  Anglo-Saxon  Britain. 
In  all  the  great  towns  in  the  Roman  provinces  (o)  there  was 
a  council,  or  senate,  which  was  composed  of  the  owners  of  landed 
property  resident  in  the  town  (twenty-seven  acres  being  the  amount 
of  the  qualification)  and  the  sons  of  veterans.  The  members  were 
called  Decurions.  All  who  were  qualified  were  bound  to  accept 
the  ofl&ce,  and  they  were  compelled  to  live  in  the  city  or  town  to 
which  they  belonged.  From  the  Decurions,  the  chief  magistrate 
or  president  of  the  town,  and  all  the  subordinate  magistrates,  as 
censors,  ediles,  and  the  like,  were  selected,  and  to  the  latter  was 
intrusted  the  internal  government  of  the  town.  The  Decurions,  as  a 
corporation,  owned  considerable  jiroperty ;  they  were  the  optimates  of 
their  respective  cities  :  the  plebeians,  or  inferior  orders,  generally 
selected  some  one  of  this  order  as  their  patron  {p).  There  were  also 
in  each  of  the  cities  and  principal  towns  in  the  Roman  provinces 
during  the  empire  corporations  or  companies.  These  companies  could 
I  only  be  created  by  the  emperor  {q)  :  the  course  was  for  the  governor, 
or  a  delegate  from  the  general  assembly  of  the  province,  to  present  a 
petition  or  memorial  to  the  emperor,  stating  the  nature  of  the  intended 
company,  and  the  grounds  of  utility  calling  for  its  establishment  (r). 
These  companies  were  established  principally  with  a  view  to  the 
interests  of  the  public,  and  very  stringent  regulations  were  from  time 
to  time  issued  by  the  emperors  for  preventing  their  going  into 
decay  (5).  Thus  the  members  were  prohibited  from  leaving  the  town 
of  their  birth  {t),  and  they  were  restricted  from  selling  their  private 
property  (prsedia  rustica  sive  urbaiia),  excepting  to  a  person  who  could 

(n)  Allen  on  the  Prerog.  p.  18  ;  Savigny,  Tliey  were  distinct  from  the  corporation  of 

torn.  i.  197,  8.  208.  213,  &c.  Decurions. 

(o)  The  Edict  of  Constantine  (Cod.  Theod.  (s)  See  the  Summary,  Cod.  Theod.  xiv. 
xi.  7.  2,  torn.  iv.  p.  72)  shows  that  the  in-  tit.  7,  ed.  Gothof.  torn.  v.  p.  190,  as  to  the 
stitution  of  Decurions  prevailed  in  Roaian  companies  of  bakers.  "  De  retrahendis  col- 
Britain.  The  wame  is  found  under  the  Anglo-  legiatis,  judices  competentes  dabunt  operam, 
Saxons,  v.  infra,  p.  44.  ut  ad  proprias  civitates,  qui  longius  abierant, 

{p)  The    principal    authorities    from    the  retrffhi    jubeant,  cum    omnibus    quae    eorum 

Theodosian    Code    and    elsewhere,    are    col-  eruut,"  Cod.  Theod.  xiv.  7.    1. — "  Quia  hsec 

lected,  Inquiry  into  the  origin    of   the  laws  corpora  frequentia  hominum  multiplicari  ex- 

and  of  Europe,  p.  8—18.  pediat,"  ibid.  xiv.  8.  1  ;   Inquiry,  p.  22.   Col- 

{q)   See  Pliny's  Letters,   x.  No.  41,   42;  Icgiati — fuerunt  per   orbem  Romanum   uni- 

Dig.  iii.  4.  1.  versum,  Gothof. 

(r)  See  preceding  note;  Inquiry,  p.  21 — 23,  {t)  Cod.  Theod.  xiv.  7.  1  &  2. 
ib.  61,   62  ;    Palg.  Rise,  &c.  i.  p.  332—5. 
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and  would  supply  their  place  and  perform  the  services  to  which  they 
were  liable  (w). 

The  notices  of  the  existence  of  municipal  institutions  in  England 
in  the  time  of  the  Anglo-Saxons  are  few  and  comparatively  of  modern 
date.  It  is  in  the  gilds  or  companies  that  they  are  chiefly  to  be  found ;  V 
such  as  they  are,  they  plainly  show  an  origin  of  great  antiquity  {x).  It 
is  mentioned  in  Domesday  that  there  were  merchant  gilds  in  Canter- 
bury and  in  other  towns  {y).  It  is  conjectured,  with  much  proba- 
bility, that  there  were  other  societies  or  gilds  in  Canterbury  {z),  as 
there  were  in  various  other  towns ;  though  many  of  these  societies 
were  merely  religious  or  friendly  societies  (a). 

The  term  ^'  gilda  mercatoria''''  was  in  familiar  use  after  the  Norman 
Conquest.  Tliere  are  many  charters  of  the  Norman  kings,  some  by  way 
of  confirmation,  others  by  way  of  grant,  others  partaking  of  both  cha- 
racters, authorizing  certain  towns  to  have  a  gild  merchant,  or  gild 
hall ;  some  of  them  referring  to  existing  gilds  in  other  towns  as  the 
model  (Z»), — almost  all  of  them  are  in  terms  which  imply  that  such 
institutions  were  of  remote  antiquity  (c).  The  weavers  of  London, 
Oxford,  York,  Nottingham,  Huntingdon,  Lincoln,  and  Winchester, 
who  paid  a  yearly  rent  to  the  king  in  respect  of  their  gilds  in 
the  time  of  Henry  IT.  (d),  were  probably,  as  regards  some  of  those 
towns,  the  successors  of  companies  existing  in  the  time  of  the  Anglo- 
Saxons, — possibly  in  the  time  of  the  Romans  ;  though  originally,  per- 
haps, their  privileges  were  secured  to  them  rather  for  the  benefit  of  the 
lords  and  patrons  than  of  the  public  (e) ;  certain  it  is  that  they  werev 

(u)  lb.  xiv.  3.  3.  21  ;  Judic.  Civ.  Lond.  viii.  §  6  ;  Anc.  L.  237. 

(x)  There   are   some   indications  of  their  (b)  Brady  on  Boroughs,  App.  p.  17;Wal- 

existence  in  the  codes  ;  they  will  be  noticed  lingford,  Mad.  Firm.  B.  23.  2G,  27,  n.  (/) ; 

hereafter.  Hallam,  Mid.  A.  iii.  32.     It  was  not  till  the 

(y)  Domesday,  Kent.  Somner's  Antiq.  of  reign  of  Henry  VI.  that  the  terms  corporate  ^ 

Canterbury,  ed.   1703,  p.  3.  Dover,  Turner,  and  perpetual  community  began  to  be  used, 

Anglo-Sax.  iv.  140.     It  appears  from  a  deed  Mad.  Firm.  B.  27. 

of  exchange,  temp.  Will.  I.  (Somner's  Antiq.  (c)  Brady,  Append.  22,  ib.  p.  45,  grant  to 
of  Cant.  p.  179)  that  the  burgesses  of  the  guild  Winchester,  with  all  ancient  customs;  and 
of  merchants  at  Canterbury  had  at  the  Con-  see  the  Charter  of  John  to  the  city  of  York, 
quest  civil  and  criminal  jurisdiction,  sac  and  Brady  on  B.  p.  47  ;  Rymer,  Foed.  i.  p.  40, 
soc ;  and  that  the  privilege  of  sac  and  soc  ed.  1816.  We  have  in  many  instances,  as 
was  inherent  in  the  possessors  of  certain  Mr.  Hallam  observes,  to  take  into  account 
houses,  in  that  city  and  transferable  with  the  the  silence  of  Domesday  ;  but  the  object  of 
houses.  The  nature  of  this  privilege  cannot  the  compilation  of  Domesday  was  purely 
be  ascertained  with  certainty  (but  see  Palg.  financial ;  it  did  not  embrace  an  inquiry  into 
Rise,  p.  630)  ;  it  may  have  been  a  remnant  of  political  or  municipal  institutions,  though 
the  ancient  qualification  for  Decurionship.  If  they  are  sometimes  incidentally  noticed.  See 
any  remains  of  this  institution  were  to  be  the  instructions  to  the  Commissioners,  In- 
found  it  was  to  be  expected  that  it  would  be  quisit.  Eliens.  Palgrave,  ccccxliv.  note  (1)  ; 
in  Kent  and  London.  and  Sax.  Chron.  a.d.  1085. 

{z)  Somner,  Antiq.  of  Cant.  p.  178,  et  v.  (d)  Mad.  Hist,  of  the  Exch.  c.  10,  p.  231. 

Domesday,  2  a,  1.  (e)  Lord   Lytt.    Hen.  II.  iii,  7G,   "  Col- 

(«)  Turner,  iv.  136  ;  Hickes,   Dissert.  20,  leges  of  operatives  descend  in  a  direct  line 
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not  of  German  original.  In  London  there  were  distinct  companies  or 
gilds,  having  separate  property;  and  it  would  appear  that  every 
burgess  of  any  note  was  a  member  of  one  of  these  companies  or 
fellowship  (/),  Landed  property  to  a  considerable  amount  belonged 
to  many  other  towns  throughout  the  country,  or  to  some  of  the 
burgesses  as  a  body  or  class,  besides  what  may  have  belonged  to  indi- 
viduals (<7).  To  whatever  source  the  origin  of  the  Anglo-Saxon  gilds 
is  to  be  traced,  the  king,  most  probably  before,  certainly  after  the 
Conquest,  exercised  the  imperial  prerogative  of  erecting  all  neio 
companies  or  gilds  iji),  at  least  such  as  were  not  mere  friendly  or 
religious  societies,  as  he  did  that  of  granting  mairkets  (i). 

At  the  Conquest  there  was  a  class  of  the  merchants  of  London,  as 
before  noticed,  who  were  denominated  in  the  language  of  that  day 
barons  ;  formerly,  no  doubt,  aldermen  (A).  Whether  the  dignity  of  the 
London  alderman  or  baron  was  personal  only,  and  acquired  by  the 
means  noticed  in  a  former  page  (Z),  or  whether,  as  is  probable,  it  was 
connected  witl)  some  magisterial  authority,  as  the  presidency  of  a  ward 
or  of  a  gild  or  company,  cannot  be  clearly  ascertained  {m). 

We  learn  from  Domesday  that  there  were  some  burgesses  who 
were  subjected  to  the  same  restrictions  as  regards  their  persons  and 
their  property  as  were  the  members  of  the  Roman  municipal  com- 
panies in).  The  Roman  restrictions,  as  we  have  seen,  were  imposed 
for  the  benefit  of  the  community,  and  only  on  those  who  were  mem- 

from  the  Roinans,"  Palgr.  Rise,  &c.  p.  628.  "  rectitudines    civitatum  "    throughout    the 

The  bishops  had  their  fair  share  of  the  lord-  kingdom  ;  he  appointed  the  portreves,  int.  al. 

ships   of  towns,    and  of  property  in  towns,  Somner's   Antiq.  of  Cant.  178.     A   corpora- 

and  were  interested  in  keeping  up  any  institu-  tion  can  now  only  exist  by  prescription,  grant 

tions  which  increased  their  prosperity,  v.  int.  from  the  crown,  or  an  Act  of  Parliament.    See 

al.  infra,  note  (/).  Willcock  on  Corporations,  p.  21 — 30. 

(/)   "  Let  the  king  take  half,  half  the  fel-  {i)  Cart.     Edw.     Confess.     Hist.    Rames, 

lowship. — If  it  be   bocland  or  bishops'  land,  cvii.  p.  453  ;  Cart.  Edg.   Sax.  Chron.  Gibs, 

then  has  the  landlord  the  half-part  in  common  a.d.  963,  p.  119. 

with  the  fellowship  " — Jud.  Civ.  Lond.  Anc.  {k)  M.    Par.    ad    Ann.    1253,    speech   of 

L.  i.  229.  Bishop  of  Winchester,  temp.  Stephen,  "  The 

{g)  London  and  Oxford,  Sax.  Chron.  a.d.  citizens   of  London,  who  on  account  of  the 

912,  Gibs.  p.  103.     Exeter  had  twelve  acres  greatness  of  their  city,  are  called  nobles,"  &c. 

out   of    the    city,    which    paid    no    custom  Lord  Lytt.  Hen.  II.  vol.  i.  343 — 4. 
excepting    to    the    city,    Domesday,    100  a;  {I)  Y .  supra,  \i.  bA. 

Gale,    p.   703.      The   burgesses   of  Warwick  {m)  Fitzstephen,  who  wrote  temp.  Hen.  II. 

also  had  land  without  their  town,  Domesday.  says,  "This  city,  even  as  Rome,  is  divided 

The  burgesses  of  Canterbury  had   forty-five  into  wards  ;  it  has  yearly  sheriffs  instead  of 

mansuras   extra    civitatem,    though  the   king  consuls;  it  hath  the   dignity  of  senators  in 

had    jurisdiction    (soc   and    sac)    over   them,  aldermen,"    Stow,  i.  p.  347  :  Each  gild  after 

Domesd.  fo.  2  a,  1  ;  Gale,  761.    Some  towns,  the  Conquest  had  its  alderman,  Mad.  Firm, 

as  Dover  (fo.  2  a,  1),  (there  expressly  of  the  B.  26.     The  charters   of  the   early  Norman 

gift  of  the  king,)  had  sac  and  soc,  that  is,  civil  kings  did  not,  as  far  as  we  know,  give  to  the 

and  criminal  jurisdiction,  which  will  be  more  aldermen    any    new    character     or    powers, 

fullv  noticed  hereafter.  "  London  seems  to  have  had  aldermen  from 

(h)  ]Mad.  Firm.  Burg.  26.     The  king,  ac-  time  immemorial,"  Palg.  cccl. 
cording  to  the  text  Roffens,  p.  44,  had  the  (m)  Domesday,  179  a,  337  a,  «<;;.  p.  54-5. 
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bers  of  some  company;  those  of  the  Anglo-Saxons  were  imposed 
on  the  individual  for  the  personal  advantage  of  the  king  or  other 
lord  of  the  town  (o). 

In  some  boroughs  the  burgesses  sent  a  certain  number  of  men  on 
military  or  naval  expeditions,  or  otherwise  contributed  by  definite 
services  or  payments  {p).  But  the  condition  of  the  generality  of  the 
inferior  classes  of  the  inhabitants  of  towns  throughout  the  kingdom  nj 
was  analogous  to  that  of  the  Ceorls  ;  indeed  the  bulk  of  the  civic 
population  of  London  was  designated  by  the  name  of  Ceorls  {q). 
There  were  also  many  freemen  in  the  towns,  as  well  as  in  the  coun-  ^ 
try,  who  stood  in  the  more  honourable  condition  of  vassals. 

All  the  inhabitants  appear  to  have  been  liable  to  tallages,  either 
fixed  or  discretionary  :  these  payments,  when  due  to  one  lord,  parti- 
cularly as  regards  the  king,  were  sometimes,  even  before  the  Con-  \ 
quest,  converted  into  a  perpetual  rent  (fee-farm)  for  the  whole  town  (r). 

Many  of  the  ancient  customs  which  prevailed  in  the  great  towns 
were  preserved  at  the  Norman  Conquest.  In  Canterbury  we  discern  ^ 
after  the  Conquest  distinct  remains  of  ownership  of  land  by  alodial 
right  (s).  The  right  of  devising  land,  which  was  one  of  the  distinctive 
characters  of  alodiality,  was  also  continued  after  the  Conquest  in 
London  and  Oxford,  subject  only  to  the  Roman  restriction  in  favour 
of  children  known  by  the  name  of falcldia,  the  legitime  of  ancient  and 
modern  France  (t). 

Such  v,  as  the  condition  of  the  rural  and  civic  population  of  Anglo- 
Saxon  Britain  at  the  Norman  Conquest,  so  far,  at  least,  as  I  have 
been  able  to  collect  from  the  materials  to  which  I  have  had  access.  I 
have  omitted  all  notice  of  the  slaves  ;  but  even  as  regards  the  free 
population  there  is  little  that  we  can  regard  with  any  desire  for  its 
renovation.  Who  should  be  their  masters  must  have  been  looked 
upon  by  the  great  bulk  of  the  community  as  a  matter  of  comparative 
indifference.  I  now  proceed  to  the  important  subject  of  the  judicial 
institutions  of  the  Ang-lo  Saxons. 


o 


(o)   See   as  regards   Hereford,  Domesdaj',  Anc.  L.  229. 

ubi  sup.  Gale,  p.  768  ;  Mad.  Firm.  Burg.  26" ;  (r)   Hallam,  Mid.  A.  iii.  32  ;  Mad.  Firm, 

and  Brady  on  B.  p.  11.  Burg.  i.  Domesday,  Huntingdon,  &c. 

(p)  Int.  al.   Domesday,    Leicester,    Gale,  (.s)  Introd.  to  Domesday,  p.  Isi. 

p.  771;    Warwick,  ib.  p.  772;    Oxford,   ib.  (0  V.  sm;;.  p.  24,  M.  Savigny,  notices  that 

p.  765.  the  falcidia  or  legitime  was  also  preserved  on 

{q)  Judic.  Civ.Lond.  Atheist.  Wilk.  p.  65  ;  the  continent,  Mid.  A.  torn.  ii.  p.  79,  n.  (l). 
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CHAPTER  XIII. 

JUDICIAL  INSTITUTIONS  OF  THE  ANGLO-SAXONS, 

Ordinary  Courts  of  Justice — County  Courts — Burg  Motes — Hundred  Courts — 
Division  into  Counties  and  Hundreds  under  Alfred — Shyre  Mote  or  County  Court — 
Burg  Mote — The  Thanes  attended — Ealdorman  or  Eorl  together  with  a  Bishop  or 
Ecclesiastical  Dignitary  presided — Hundred  Mote — Profits  derived  by  the  Ealdorman 
or  Eorl — Necessity  for  associating  a  Clerical  President — The  King's  Gerefa — Shyre 
Reve — These  the  Ordinary  Courts  for  all  Civil  and  Criminal  Business — Precepts  or 
Writs — The  Dom  Boc. — Assembled  Thanes,  or  a  selected,  few — The  Judges — ExecU' 
tion  of  the  Judgment — Remedy  against  erroneous  Judgment — Appeal. 

Form  of  Judicial  Procedure — Modes  of  Proof — Cojurors — Grand  Juries. 

Extraordinary  Courts — Lords'  Courts — Manor  Courts — Sac  and  Soc. — Muni- 
cipal Courts — Lagemen. 

Analogy  of  Anglo-Saxon  Mode  of  Procedure  to  that  which  prevailed  at  the  Roman 
Conventus. 

Alfred  who  renovated  and  improved  many  of  the  institutions  of  his 
predecessors  (a),  perfected  the  division  of  England  into  counties,  and 
after  the  example,  as  it  would  seem,  of  Clothaire,  king  of  the  Francs,  he 
parcelled  out  the  counties  into  hundreds,  with  a  view  to  the  establish- 
ment of  a  more  complete  system  of  police,  and  the  efficient  administra- 
tion of  justice.     The  principal  object  was  preserving  the  peace  (&). 

The  ordinary  courts  of  justice  were  as  follows.  A  shyre  mote,  or 
/  county  court,  was  held  twice,  a  burg  mote  thrice  (c),  or  oftener  if 
requisite,  in  every  year,  at  which,  generally  speaking,  all  the  thanes, 
or  free  owners  of  land  above  the  rank  of  ceorls  in  the  county  or 
burg  were  bound  to  attend  {d),  whether  any  summons  was  requisite 
does  not  distinctly  appear  (e).     The  Ealdorman  (/),  or  lieutenant  of 

{a)    Lingard,    i.    482.     Lord   Coke,    who  Rise,  p.  102. 
scarcely  ever  notices  any  tiling  Roman,  refers  {(l)  Leg.  Hen.  1.  c.  7.  Wilk.  240  ;  jEthelst. 

the  division  into  counties  to  the  Romans,  Co.  §  20  ;  Edg.  §  7  ;  Anc.  L.  269.  repeated  Cnut. 

Litt.  168  a  ;  Mr.  Whitaker,   Hist,  of  Manch.  §  25  ;  ib.  391,  et  v.  ib.  §  83.  p.  423  ;  Turner, 

i.  and  92.  332.  369,  70.  Britons.  iv.  324. 

(6)  V.  Decret  Clothair.  §  1 ;  Leg.  Sal.  48  ;  (e)  It  is  mentioned  as  to  Taunton,  that  the 

Bavar.  tit.  ii.  §  15  ;  et  v.  Baluze,  torn.  i.  426.  bishop  as  lord  held  the  burgmote  "  sine  am- 

466.     The   subdivision   into  tithings,   Cnut.  monitione,"  Gale,  764.    Domesday.  "  If  any 

xl.  Bromt.  p.  924,  had  the  same  object.  one    (when    sximmoned)    fail    to    attend   the 

(c)  Edg.    secul  §  5  ;    Cnut.  §    18  ;   Anc.  gemote,"  Atheist.  §  20  ;  Anc.  L.  209. 
Laws,  p.   269.  287  (the  latter  omitting  the  (y)    The  title  of  ealdorman  does  not  ap- 

hundred  court.)    The  burgh,  according  to  Sir  pear  to  have  designated  any  particular  oflBce  ; 

F.  Palgrave,  was  an  hundred,  or  assemblage  of  it    was  applied  to  all    persons  in    authority ,V 

hundreds,  surrounded  by  a  wall  or  moat,  Palg.  whether  governors  or  presidents  of  counties  or 
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the  county  (^),  or,  as  he  is  latterly  called,  the  Eorl  Qi)  or  Count,  who 
had  supreme  military  as  well  as  civil  authority,  sometimes  extending  v'' 
over  more  than  one  county,  together  with  the  bishop  or  some  other 
ecclesiastical  dignitary,  presided  (i).  A  court  was  also  held  in  each 
hundred  once  in  every  month,  at  which  the  same  (k)  or  correspond- 
ing civil  (J)  and  ecclesiastical  (m)  dignitaries  presided.  The  hundred 
court,  whatever  may  have  been  the  purpose  of  its  original  institution, 
was  resorted  to  in  civil  (»)  as  well  as  criminal  cases.  In  thus  uniting 
judicial  and  military  functions  in  one  person,  the  Anglo-Saxons  con- 
tinued their  ancient  practice  (o),  which,  indeed,  down  to  the  time  of 
Constantine  (^),  had  prevailed  with  the  Komans  during  the  republic 
and  the  empire.  There  is,  however,  such  frequent  mention  of  Duces  as 
distinct  from  the  Eorls  or  Ealdormen,  (though  the  expression  Dux  was 
sometimes  synonymous  with  eorl  or  ealdorman  {q) ),  that  it  is  probable 
there  were  frequently  naval  and  military  chiefs  distinct  from  the  ordi- 
nary lieutenants  of  the  counties.  The  judicial  presidency  of  the  Eorl 
or  Ealdorman  produced  to  him  considerable  profits,  as  he  shared  the 
fines  and  fees  that  were  payable  in  respect  of  civil  and  criminal 
proceedings  (r). 

The  appointment  of  an  ecclesiastic  to  preside  with  the  civil  governor 
was  a  matter  of  necessity  with  the  Anglo-Saxons,  where  science  andv 
literature  was  confined  to  that  body  ;  the  jurisdiction  which  all  these 

towns,  or  bailiffs  of  vills.     Senior  and  junior  of  the  proceedings  at  a  county  court,  temp.v'^ 

were  common  forms  of  expression  here  and  Cnut.  Hickes,  Dissert,  p.  3. 

on  the  Continent,  Leg.  Alam.  tit.  79.  i.  5.  6  ;  (k)  Edward,  the  Elder,  §  11.  Anc.  L.  165  ; 

Palgrave  Rise,  &c.   ii.  cccxc.  the   former  is  Edgar.  Anc.  L.  ii.  506  ;  Hen.  I.  c.  7.  §  4.  p. 

now  represented  by  Seigneur,  Sir,  &c.     They  514,  notes  p.  613,  many  towns  were  hundreds 

were  both  apparently  of  Jewish  original,  and  of  themselves. 

of  ecclesiastical  introduction,  npia^vTepot,   1  (/)  "  Hundrodesealdre,"  Edg.  Wilk.  p.  81 ; 

Peter,  V.  1.  vfurepoi,  ib.  v.  5  ;    Canon.  Eadg.  Edw.  §   11.  Anc.  L.  p.  165  ;  Hen.  I.  Wilk. 

§2;   Wilk.  p.  82.  280,  "  Aldemannus  Hundredi ;"   more  com- 

(y)  Bromt.  948.  1.  45.  Prsesul  Scyrse,  ib.  monly  he  is  styled  "  Gerefa ;"  et  v.  Palg.  Rise, 

Leg.  Edg.  p.  872  ;  Inse.  §  xxxviii.  ib.  Cnut.  &c.  p.  98. 

18.  Anc.  L.  387.     Originally  the  ealdorman  (m)  Leg.  Atheist.    Bromt.  p.    847,    four 

or  eorl  was  designated  by  the  name  of  Gerefa,  Abbots. 

Palg.  Rise,  &c.  81,  as  the  count  of  the  Francs  (w)  "  Et  Hoc  noverat  totum  hundretum." 

was  by  the  name  of  Graphio,  Savigny,  tom.  i.  Hist.  Ellens,  c.  ix.  p.  468,  &c. 

p.  180.  (o)  Tac.  de  Mor.  Ammian  frequently  ap- 

(h)  "  Eorl"  appears  to  have  been  origi-  plies  the   term    "   Judices"  to  the  German 

nally   a    Danish   title,    Camd.   Britan.    135  ;  chiefs,   int.  al.  lib.  xvii.  c.   13.  p.   139  ;  Ed. 

Heywood,    p.    65-8.      The  eorls    frequently  Gronov.  and  the  note  to  Veil.  Paterculus,  ii. 

sign  by  the  description  of  comites,    int.    al.  c.  118. 

Kemble,  i.  p.  100.  a.d.  723  ;  and  see  Palg.  (p)  From  his  time  the  Prseses  had  judicial 

p.  587  and  154.  authority    only.   Inquiry,   67 — 8,    with    some 

(0  Cnut.  Anc.  L.  387  ;  Bromt.  924.    The  exceptions,  which  M.  Savigny  has  noticed, 
nature   and  constitution  of  the  Anglo-Saxon  (^r)   In  Sax.  Chron.  Ing.  233,  they  are  called 
courts  has  been  examined  with  great  particu-  "  eorls."     Eorl  had  become  a  title  of  nobility 
larity  by  Sir  F.  Palgrave,  p.  98,  et  seq.  and  at  this  time,  "  Godwine  Eorl,"  same  page. 
117,  e^  seq. ;  and  to  that  work  and  Heywood  on  (r)  Palg.  Rise,  &c.  p.  594.     This  was  con- 
Ranks,  p.  145,  I  would  refer  those  who  may  tinned  after  the  Conquest,  ib.  595. 
desire  further  details  ;  there  is  a  full  account 
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courts  appear  to  have  entertained,  of  deciding  on  questions  of 
ecclesiastical  cognizance,  was  an  additional  reason  for  this  practice. 
There  was  no  such  necessity  under  the  Roman  empire ;  as  there  were 
juris-con suits  regularly  educated  in  the  study  of  the  law  ;  accordingly 
bishops  had  no  judicial  authority  in  the  Roman  empire  as  to  civil 
rights,  though  they  might  act  as  arbitrators  {s). 

An  officer  appointed  by  the  king,  called  the  king's  gerefa,  who  was 
independent  of  the  eorl  {t),  (whose  office  seems  at  first  to  have  been 
confined  to  matters  of  police,  as  to  which  he  had,  it  seems,  a  par- 
ticular jurisdiction  (m),)  also  attended  at  these  courts  ;  his  principal 
duty  was  to  collect  the  fines,  fees,  and  forfeitures  due  to  the  king  {x). 
It  is  probable  that  the  gerefa  often  had  to  act  as  the  deputy  of  the 
eorl ;  ultimately  a  shyre  gerefa  or  reve  was  appointed  for  that  pur- 
pose (r/).  After  the  Conquest  the  shyre  reve  almost  always  officiated 
in  lieu  of  the  eorl  or  count  {z). 

These  gemotes  or  assemblies  were  the  ordinary  courts  for  transact- 
ing all  judicial  business,  so  far  as  the  laity  were  concerned,  both  civil 
and  criminal ;  some  matters  of  ecclesiastical  cogniziince  were  also,  as 
before  mentioned,  disposed  of  at  these  several  courts  (a). 

Extraordinary  assemblies  w^ere  convened  when  occasion  required  ; 
sometimes  the  thanes  of  two  or  more  hundreds  were  assembled  for 
judicial  purposes  {h).  Sometimes,  on  application  to  the  king,  precepts 
or  writs  Avere  sent  by  him  to  the  president  of  the  county  or  other 
court,  in  reference  to  particular  cases  requiring  that  justice  should  be 
done  (c).  At  the  period  of  the  Conquest,  probably  before,  precepts 
were  frequently  issued  appointing  some  particular  person  to  act  as  the 
president  or  judge  for  the  occasion  {d)  ;    it  had  been  a  common  prac- 

(s)  Cod.  J.  i.  4.  7  and  8.     Howel  Dda,  or  292.  Will.  I. 
the  good,  like  the  Roman  emperors,  excluded  (~)   Glanville,   jiassim.    There    was  at   the 

his  bishops  from  acting  as  judges,  (viz.  pro-  Conquest  a  tradition  that  the  gerefas  had  ori- 

nouncing  judgment,)  though  in   some  cases,  ginally  been  elective,   Anc.    L.    ii.    p.    321  ; 

by  privilege  of  their  land,  they  might  sit  with  and  see  Blackstone,  Comm.  i.  409  ;  and  Lord 

the  judges  at  the  trial,  Anc.  W.  L.  i.  479.  Coke,   2   Inst.  558,  9.     They  u-ere  chosen  by 

(t)   See  Third  Report  of  Lords' Committee  the    people,    temp.     Car.     Mag.    in    France, 

on  tlie  Dignity  of  a  Peer,  p.  61  ;  Turner,  iv.  Savigny,  i.  185. 
p.  291.  (a)  The  language  of  the  Edict  of  William 

(u)  See  Wilk.  p.  149  ;   Hickes,  Dissert,  p.  the  First,  (issued  communi  consilio,  &c.)  by 

60,  exercised  probably  at  the  folcmote  ;    Anc.  which  he  separated  ecclesiastical   from   civil 

Laws,  i.  p.  614,  615,  notes  on  laws  of  Hen.  I.  proceedings,  Spelmaii,  Reliq.  13.  .t3.  54;   1 

(ar)  The  bishop  had  this  duty  to  perform  Burn.  Eccles.  L.  p.  33,  would  alone  establish 

in  some  cases,  Edg.  Anc.  L.  267.  this  ;  the   subject  will  again    be  adverted  to 

(y)    According   to    the   Saxon    Chronicle,  under  tlie  title  Ecclesiastical  Synods. 
A.D.  G94,  there  were  then    "shire  reves,"  {b)  Hist.  Eliens,  c.  si.  p.  469  ;  c.  xiv.  473  ; 

but  that  passage  is  supposed  to  be  an  inter-  c.  xxvii.  p.  475. 
polation  ;  they  are  also  mentioned  in  Edgar's  (c)   Hickes,  Dissert,  p.  5,  6. 

Charter,  ib.  a.d.  963,  which  is  also  doubted.  (rZ)  V.  int.  al.  Heming,  p.80,  81  ;  Thorpe, 

Gerefa  was  the  name  still  given  to  collectors  Reg.  RofFens,  31,  et  v.  inf. 
of  revenue  after  the  Conquest,  Ing.  Sax.  C.  p. 
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tice  with  Charlemagne  and  his  sucessors  to  issue  such  precepts  (e). 
The  bishop,  and  the  eorl,  the  gerefa,  or  other  lay  president  of  these 
assemblies,  were  required  to  have  with  them  the  Dom  boc  (/)  or  code 
of  written  laws,  secular  and  ecclesiastical  {g),  and  from  it  to  state 
and  expound  any  law  it  might  contain  applicable  to  the  case  (h). 
From  the  accounts  we  have  of  the  proceedings  at  these  courts,  this 
duty,  as  might  be  expected,  was  frequently  exercised  by  the  bishop  (i). 
If  the  codes  which  have  been  handed  down  to  us  are  complete,  the 
presidents,  assisted  by  the  other  members  of  the  courts,  would  have 
much  to  supply,  particularly  as  regards  the  numerous  customs  that 
prevailed  in  different  parts  of  the  country,  as  to  which  the  laws  are 
for  the  most  part  silent. 

The  assembled  thanes,  as  was  originally  the  custom  in  the  Francic 
empire  {k),  or  in  some  cases  a  certain  number  of  them,  selected  by  the 
president,  either  officially  or  at  the  desire  and  by  consent  of  the  parties, 
acted  as  the  judges  in  each  case  {I) :  both  the  law  and  the  facts  were 
submitted  to  their  determination  ;  they  decided  on  the  whole  right 
"  plenam  rectitudinem"  {m).  If  the  thanes  disagreed,  that  doom  M'as 
to  stand,  in  criminal  cases  at  least,  in  which  eight  agreed  ;  those  who 
were  outvoted  were  fined  (n),  which  may  account  for  its  having  become 
a  maxim  that  juries  shall  be  unanimous.  The  eorl,  the  bishop,  or  the 
gerefa  both  in  civil  and  criminal  cases,  enforced  the  execution  of  the 
judgment,  but  they  had  no  control  over  the  judgment  itself  (o).  A  term 
was  to  be  fixed  within  which  the  judgment  should  be  complied  with  (p). 

The  thane  who  was  convicted  of  having  given  a  wrong  judgment 
corruptly,  forfeited  his  thaneship,  and  the  amount  of  his  were,  or  legal 

(e)  Savigny,  torn.  i.  p.  161,  et  seq.  selected  judges  of  the  Francs,  Scabini,  Sal.  56, 

(/)  Corresponding  with  the  "  liber  legis,"  §   2;    Rip.  tit.  32;   Baluze,  Capit.   809,  §  8, 

Leg.  Bavar.  ii.  15.  2.  torn.   i.  467,    exercised    similar  functions   in 

{g)  Edw.  Prooem.  Anc.  L.  159,160.   165.  the  time  of  Charlemagne  ;  see  Savigny,  torn.  i. 

Atheist,  ib.  203  ;  Hickes,  Dissert,  p.  60.    So  p.  132.  148.  p.  174  ;  though  all  the  members 

the  count  of  the  Francs  was  to  expound  the  of  the  mallus  or  county  court  at  times  acted 

law,  Capit.  a.d.  803,  §  15  ;  Baluze,  i.  p.  400 ;  as  judges,  Savigny,  tom.  i.  132.  165.  173. 

Savigny,  tom.  i.  160.  174.     There  is  no  trace  (m)   See  Heming,  p.  81;  Palgr.  Rise,  &c. 

of  Alfred's    supposititious   Dom  boc,   men-  p.  117. 

tioned  by  Sir  W.  Blackstone  and  others  whom  (w)   Ethelr.  §  13  ;   Anc.  L.  i.  299. 

he  has  followed.  (o)  So  amongst  the  Francs,  Savigny,  tom. 

(h)  Edg.  §  5  Anc.  L.  269,  repeated  Cnut.  i.  174.     It  would  appear  from  Asser's  life  of 

§  18,  p.  387  ;   Cnut.    §  38  ;  Anc.  L.  p.  399.  Alfred,  that  in  his  days  the  duties  of  the  eorls 

(i)  Int.  al.  Hickes,  Dissert,  p.  3,  &c.     "It  and  other  presidents  were    not    so    confined, 

is  fitting  that  every  legal  right  (both  burh  riht  and    that   the    king    exercised    a   controlling 

and  land  riht)  go  by  his  [the  bishop's]  counsel,  power    over   the  decisions   of  the    provincial 

and  with  his  witness,"  Inst,  of  Polity.  Anc.  courts  :   in  Alfred's  time,  owing  to  the  devas- 

L,  ii.  313.  tations  of  the  Danes,  ignorance  pervaded  the 

{k)  Savigny,  tom.  i.  131.  140.  whole  body    of  the  people,   lay  and  ecclesi- 

(/)   See  Turner,  iv.  p.  327  ;  trial  before  24,  astical. 

Hist.  Eliens.  c.  xxxiv.  p.  478  ;  and  see  Hey-  {ji)  Edg.  Anc.  L.  i.p.  261. 
wood,  200,  201,  the  notes.     The  permanent 
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value:  error  might  excuse  him  {q).  It  was  the  same  in  the  Francic  em- 
pire(r).  This  proceeding  obtained  the  name  of  aitein^.  In  the  time  of 
Will.  I.,  the  members  of  the  county  court  were  attainted,  for  a  corrupt 
judgment  given  for  Pickot  the  sheriff,  against  Gundulph,  bishop  of  Ro- 
chester. The  persons  who  had  given  the  judgment  were  convicted ;  the 
judgment  was  reversed,  and  the  bishop  obtained  the  land  in  dispute  (s). 
To  this  we  may  trace  the  attaint  of  the  recognitors  in  an  assize  {t).  Whe- 
ther there  was  a  right  of  appeal  from  the  court  of  the  hundred  or  the 
V  burgmote  court  is  a  matter  of  doubt ;  there  are,  however,  indications 
that  the  decisions  of  one  court  were  in  fact  reviewed  at  another  (m). 
In  one  instance,  namely,  in  questions  as  to  distress,  the  right  of  appeal 
from  the  hundred  to  the  county  court  is  recognized  in  the  codes  {x). 

No  writ  or  precept  from  the  king  was  required  to  give  the  court 
jurisdiction.  The  party  commenced  his  suit  as  and  when  he  pleased ; 
he  himself,  without  the  interference  of  any  magistrate,  summoned  his 
adversary  to  appear  and  answer  the  claim  to  be  advanced  against 
him  {y).  He  stated  his  ground  of  complaint  in  his  own  way,  with- 
out being  tied  to  forms  (2^).  Where  the  mode  of  proof  was  not 
provided  for  by  law  (a),  and  the  truth  was  unknown  to  the  assembled 
judges,  or  incapable  of  direct  proof  (&),  the  parties  were  put  to  their 
oaths,  and  the  corroborating  oaths  to  their  credit  of  co-jurors.  The 
value  of  the  oath  of  the  co-juror  was  estimated  by  his  rank(c).  This 
mode  of  deciding  controversies,  if  not  introduced  by  the  clergy,  would 
naturally  be  supported  by  their  powerful  influence,  as  they  would 
recognize  in  it  considerable  resemblance  to  the  mode  of  terminating 
controversies  by  the  decisory  oath  ;  indeed,  oaths  were  much  resorted 
to  by  the  Romans  in  civil  proceedings  {d).     We  have  very  satisfactory 

(§')  Edg.  Pol.  §  3,  Anc.  L.  267,  repeated  that  the  assertion  to  be  met  with  ia  the  works 

by  Cuut.  §  15,  p.  385  ;  and  as  to  forfeiture  of  of  many  of  our  most  celebrated  writers,  legal 

were  by  Will.  I.  §  15.  and  constitutional ;  Sir  M.  Hale,  Jurisdiction 

.(r)  Savigny,  torn.  i.   p.   174;    et  v.   Leg.  of  Parliament ;  Mad.  Hist.   Exclieq.  i.  p.  86, 

Bavar.  tit,,  ii.  c.  18,  19  ;  Allen,  xxx.  xxsi.  7  ;  and  Bracton,  107,  8,  &c.,  that  all  jurisdic- 

(*)  Regist.  RofTens,  p.  31,  32.     This  was  tion  is  derived  originally  from  the  king  is  not 

no  doubt  according  to   Anglo-Saxon  prece-  historically  correct  as  regards  the  county  and 

dent.  hundred    courts,    though    strictly    correct    as 

(/)  Glanville,  ii.  c.  19  ;  Fortescue  de  Laud.  regards  the  king's  court,  which,  as  after  men- 

c.  20.  tioned,    absorbed     almost    every    matter    of 

(m)  Hoc  idem  iterum  alia  vice   statutum  judicial  cognizance. 

erat   apud  Grante  bricge,    Hist.    EUens.    c.  (a)  V.  sup.  p.  20. 

xliv.  p.  484.  (6)  Circumstantial     evidence     was     never 

t    {x)   Cnut.  §  19,  Anc.  L.  387.  resorted  to,  Palg.  Rise,  &c.  p.  12,  13;  Leg. 

(y)  V.  Palg.  Rise,  &c.  181  ;  Hist.  Eliens.  Eadg.  Wilk.  p.  80.  ad.  ped.  pag.  et  v.  Leg. 

p.  478  ;  but  the  king  might  possibly  be  applied  Bavar.  i.  16.  2. 

to  to  compel  appearance  in  this  as  in  other  (c)    See    Hist.   Eliens.    c.   xxxv.    p.   479  ; 

courtS;   when  a  party  was  contumacious.  Turner,  Anglo-Saxon  Laws,  243.  325.  337  ; 

(z)  V,   Hickes,  Dissert.  2.  8.  48;  Allen,  Leg.  Eadw.  Wilk.p.48;  Anc.  L.i.  159;   Palg. 

p.  97  ;  Reeves,  Hist.  C.  L.  i,  p.  13 ;  Palg.  Rise,  &c.  12,  13. 

181.     These   courts  were  continued  without  (d)    Maximum     remedium    expediendarum 

any  perceptible  alteration  at  the  Conquest,  so  litium  in  usum  venit  jusjurandi  religio,  qua 
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testimony  from  Norman  authority  tliat  the  system  of  procedure  in 
civil  cases  as  above  described  prevailed  do^vn  to  the  Conquest,  and  for  ^ 
some  time  afterwards  (e). 

A  custom  peculiar  to  criminal  proceedings  was  introduced  or  esta- 
blished in  the  reign  of  Ethelred  II.,  to  which  probably  the  institution 
of  Grand  Juries  is  to  be  referred  ;  it  was  this  : — It  was  ordained  that 
in  each  assembly  of  the  hundred  or  wapentake,  the  gerefa  should  go  / 
apart  with  twelve  of  the  thanes  of  the  highest  rank,  "  yldistan,"  and 
present,  on  oath,  all  such  persons  as  they  should  find  to  have  com- 
mitted any  crime,  and  each  person  whom  the  jury  of  twelve  presented, 
was  bound  to  clear  himself  by  ordeal  (/). 

Besides  the  courts  of  ordinary  jurisdiction  above  described,  in  the 
time  of  Edward  the  Confessor,  the  bishops,  abbots,  eorls,  and  king's 
thanes,  were  possessed  of  estates  then  well  known  by  the  name  of 
manors,  in  which  they,  by  their  bailiffs,  exercised  a  jurisdiction  similar 
to  that  at  the  county  and  hundred  courts.  The  judges  were  the  free 
tenants  of  lands  within  the  manor,  and  those  who  held  lands  of  the 
manor,  or  w^ho,  as  vassals  of  the  lord,  were  bound  to  attend  his  court. 
Innumerable  instances  of  persons  enjoying  these  manor  courts,  with 
civil  and  criminal  jurisdiction,  under  the  name  of  sac  and  soc,  and 
infangthef,  and  utfangthef,  and  other  expressions,  are  to  be  met  with 
in  Domesday,  and  other  documents  {g)  of  the  Anglo-Saxon  times,  and 
in  early  Norman  documents  (Ji). 

The  jurisdiction  of  these  courts  was  not  confined  to  the  lands 
actually  held  of  the  lord,  or  even  those  held  of  the  manor.  In  some 
instances,  bishops  and  other  dignitaries  appear  to  have  had  the  sac  and 


expactione  ipsorum  litigatoruni,  vel  ex  aucto-  the  practice  of  the  same  persons  acting  as 
ritate  judicis  deciduntur  controversise,  Gaius,  jurors  and  judges,  is  also  observable,  in  Ail- 
Dig,  xii.  2.  1  ;  et  v.  ib.  xii.  2.  38  ;  Cod.  Just.  wyn's  Assize,  Palg.  p.  clxxiv. 
iv.  tit.  1.  Putting  the  parties  to  their  oaths  (/)  Leg.  Ethelred.  Wilkins,  p.  114;  Anc. 
was  resorted  to  in  all  actions  bonse  fidei,  as  L.  295.  Matthew  Paris,  a.d.  1164,  p.  84, 
on  loans,  and  the  like,  in  the  absence  of  notices  this  ancient  custom  having  been  then 
direct  proof,  ib.  1.  3.  Imp.  Dioclet.  and,  in  [aX  the  council  or  parliament  of  Clarendon) 
all  cases  relating  to  fidei  commissa  or  trusts,  certified  and  recorded,  et  v.  Bracton,  143  a. 
ib.  1.  5.  1.  13.  The  decisory  oath  is  still  to  {g)  In  Hist.  Rames.  c.  vii.  there  is  the  form 
be  found  in  the  Code  Napoleon,  §  1358,  of  a  grant  of  these  liberties. 
et  seq.  (h)  Anglo-Saxons — v.  int.  alia,  the  ex- 
(e)  See  an  account  of  a  trial  before  the  tracts  from  Domesday  as  to  the  possessions 
county  court  of  Kent,  a.d.  11/6,  Hen.  II.,  of  the  church  of  Worcester,  Heming,  72.80, 
Thorn,  p.  1827  ;  three  trials,  temp.  Will.  I.,  81.  "  Si  Tainus  habens  socam  et  sacam," 
Heming,  p.  80,  81  ;  Thorpe,  Reg.  Roff.  27,  &c.  Domesday,  Nottingham,  Gale,  p.  774  ; 
28;  ib.  p.  31,  32,  temp.  Hen.  I.;  and  Domesd.  Yorkshire,  p.  298  b,  andtheautho- 
Palgr.  183.  clxsviii.  clsxx.  In  all  these  cases,  rities  in  the  subsequent  notes.  —  Anglo- 
however,  the  matter  was  sent  to  the  county  Normans,  int.  al.  grant  by  Rich.  I.  to  the 
court,  or  to  a  court  consisting  of  the  free-  Bishop  of  Durham  of  the  manor  of  Cadberge, 
holders  of  a  certain  number  of  hundreds,  by  &c.  "  cum  socco  et  saca,"  &c.  Hoveden,  p. 
the  king's  writ,  and  some  one  was  specially/  658,  similar  grant,  ib.  p.  667. 
appointed  to  preside.     The   continuance  of 
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soc  of  lands  in  respect  of  which  they  had  no  other  right,  or  title  (i). 
Those  who  were  only  vassals  by  commendation,  and  therefore  could 
choose  whom  they  would  for  their  lord,  sometimes  by  royal  grant  had 
the  sac  and  soc  of  their  own  lands  {k). 

It  is  not  easy  to  trace  the  formation  of  these  peculiar  jurisdictions  (/). 
In  the  early  grants  to  the  Church  and  to  king's  thanes  the  lands 
granted  are  generally  exempted  from  all  secular  services  (?«),  except- 
ing the  trinoda  necessitas  ;  and  there  is  usually  a  denunciation  against 
all  kings,  bishops,  duces,  comites,  or  vice-comites,  who  should  attempt 
in  any  way  to  impair  the  privileges  conferred  (n),  but  there  is  no 
specific  notice  of  civil  or  criminal  jurisdiction.  Manors  are  met  with 
in  early  times  ;  they  were  the  subject  of  grant  and  devise  (o),  and 
the  great  lords  had  their  halls  and  curiae  in  the  time  of  Edgar  {p), 
but  whether  any  jurisdiction  was  necessarily  annexed  to  a  manor  is 
uncertain  ;  nothing  specific  is  to  be  found  in  the  codes  {q).  Edgar's 
charters  to  the  church  of  Midhamsted,  a.d.  963,  and  to  the  church 
of  Worcester,  a.d.  964,  and  Glastonbury,  a.d.  971,  are  the  first  in  which 
civil  and  criminal  jurisdiction,  by  the  name  of  sac  and  soc,  is  granted  (r). 
William  of  Malmesbury,  who  wrote  in  the  twelfth  century,  from  whom 


(i)  "  De  ipso  manerio  tenet  Ordric  iii. 
hidas,  &c.  Hsec  terra  fuit  at  est  de  dominio 
manerii  capitalis,"  Domesday.  Terra  ecclesise 
de  Wirecestre,  Heming,  p.  496.  Hsec  hida 
temp.  Reg.  Edw.  reddebat  in  predicto  manerio 
sacam  et  socam  et  omne  regis  servitium,  ibid. 
Heming,  499.  De  eodem  manerio  tenet  Hugo 
Grentesmainil  dimid  hydam  ad  Lappewortli 
et  Baldwinus  de  eo ;  et  fuit  et  est,  de  soca 
Episcopi,  Domesday,  Heming,  500.  et  v.  ib. 
140.310,311;  Heywood  on  Ranks,  148.209, 
and  tlie  references. 

(Jc)  Domesday,  ^Yorcestersh.  Gale,  7<37 . 

(/)  Fulbeck,  Dial.  iv.  p.  18  a,  has  given 
an  account  of  the  origin  of  manors,  which 
has  been  generally  adopted,  but  it  is  not 
founded  on  any  authorities. 

(m)  Sitp,  p.  27  and  43.  See  the  charters 
from  A.D.  675  downwards  ;  Malmesbury  de 
Gest.  Pontif.  Gale,  343,  et  seq.;  Kemble,  i. 
35,  A.D.  691 ;  ib.  i.  142,  a.d.  799  ;  Egbert, 
A.D.  828  ;  ib.  i.  287,  "  cum  furiscomprehen- 
sione  intus  et  foris"  (infangthef  et  utfangthef). 
Grants  in  similar  terms  were  made  to  king's 
vassals,  Bertwlf  R.  Merc.  Heming,  p.  9  ; 
Edgar,  p.  372,  a.d.  867. 

(7i)  Heming,  97.  320  ;  OfFa,  a.d.  780,  "  So- 
luta  ab  omni  vi  regum  et  principum  et  sub- 
ditorum  ipsorum,"  &c.  Heming,  p.  115  ;  Ofla, 
et  Adredus  subregulus  Huicc.  ib.  223,  a.d. 
845.  Bertwlf  R.  Merc.  "  nee  Princeps  nee 
graphio,"  &c. ;  Ecgberth,  a.d.  835  ;  Kemble, 
i.  312.  The  right  to  take  some  particular 
fines  and  forfeitures  are  included  in  this  grant. 


and  in  another,  ib.  p,  287,  a.d.  828.  The 
emperors  held  jurisdiction  by  an  officer  of  the 
palace  (Comes  Domorum)  over  all  the  culti- 
vators of  the  demesnes  of  the  imperial  fisc, 
Cod.  Just.  iii.  26.  11,  a  law  of  Theodosius, 
V.  supra,  p.  32.  Probably  the  Anglo-Saxon 
sovereigns  did  the  same,  and  this  jurisdiction 
may  have  been  incident  to  a  grant  of  the 
royal  domain,  and  hence  these  peculiar  juris- 
dictions may  have  arisen. 

(o)  Dug.  Monast.  i.  169,  ii.  109,  No.  vi. 
A.D.  819,  No.  vii.  a.d.  825  ;  Thorn,  a.d.  861, 
p.  1776,  7.  "  Mercatus  est  siquidem  a  Leu- 
rico  xii.hydas,  scilicet  Manerium  quod  Leudune 
dicitur  cum  appendicibus,  videlicet,  Hytte, 
&c.,"  Hist.  Eliens.  c.  6,  temp.  Edg. ;  Ingulph, 
863,  4.  913  ;  Text  Roffens.  206. 

(p)  Hist.  Rames.  xxiv.  p.  404. 

(q)  Edgar  Supp.  §  2  ;  Anc.  L.  i.  273  ;  Cnut. 
§  34  ;  Wilk.  p.  139  ;  ib.  §  12  and  15  ;  Anc. 
L.  i.  p.  383.  385  ;  JSthelst.  §  5  ;  ib.  218, 
may  refer  to  these  privileges. 

(r)  Sax.  Chron.  a.d.  963 :  Epit.  Jun. 
Hearne's  Heming,  p.  517  ;  Oswalde's  Law, 
Malmesbury  Antiq.  Glaston.  320,  21.  The 
later  was  confirmed  by  the  pope,  ibid.  ;  and 
the  pope's  confirmation  was  approved  at  a 
council  held  in  London,  Malmesbury,  vM  stip. 
In  Domesday  it  is  stated  that  these  liberties 
were  a  constitutione  antiquorum  temporum, 
Heming,  p.  72.  287  ;  and  see  Ingulph,  p.  875, 
charter  of  Edred  to  Croyland  Abbey,  Hey- 
wood, p.  150,  n.  See  also  the  additional  note 
to  this  Chapter. 
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the  Glastonbury  charter  of  Edgar  is  taken,  in  another  of  his  works 
sets  out  a  charter  of  Canute,  a.  d.  1032,  giving  to  Glastonbury  Abbey 
civil  and  criminal  jurisdiction  over  all  their  lands  {$).  The  enjoyment 
of  such  franchises  by  particular  lords  was,  no  doubt,  of  great  anti- 
quity ;  it  may  have  been  incident  to  a  grant  of  a  portion  of  the  royal 
domains,  and  maij  perhaps  have  been  expressly  conferred  by  some  of 
the  earliest  of  the  royal  grants  of  portions  of  the  j)mZ>Zzc  c?owai/i ;  but 
it  would  seem  that  it  is  to  the  later  period  of  Anglo-Saxon  history 
that  we  must  refer  the  general  exercise  of  this  imperial  prerogative  {t). 
Edward  the  Confessor  held  many  manors  in  demesne  (m)  :  the  tenants 
of  the  lands  within  their  precincts  had  many  privileges  which  were 
preserved  to  the  occupiers  after  the  Conquest  {x).  Some  of  the  Anglo- 
Saxon  manors,  with  their  soc  and  sac,  have  been  continued  to  the 
present  day  (y). 

Besides  the  burgmotes  before  described,  in  many  cities  and  towns 
civil  and  criminal  justice  was  administered  by  jiublic  bodies  and  by 
individuals.  The  laws  are  silent  as  to  these  special  jurisdictions.  The 
customs  in  different  towns,  indeed  in  the  same  towns,  as  represented 
in  the  ancient  documents,  appear  to  be  so  various,  complex,  and 
contradictory,  that  it  is  impossible  to  describe  them  with  cer- 
tainty (z).  However,  as  far  as  I  can  collect,  in  London  and  other 
towns  the  principal  court  for  the  despatch  of  judicial  business  was  the 
court  of  Hustings  {a),  which  sat  at  short  intervals  ;  it  was  distinct 
from  Xho.  folcmote  {h).    The  Portsocha  or  jurisdiction  of  London  and  of 

(*■)  Malmesbury,  p.  75;  Hardy's  edition,  Burgund.  tit.  50.  1  ;  Greg.  Turon.  viii.  c.  40, 

i.  p.  315,  316.     This  grant  is  very  similar  to  &c. 

the  precedent  of  a  royal  grant  in  the  forms  {jc)  Bla.  Comm.   ii.  p.  99  ;  4   Just.  269. 

of   Marculphus  : — "  Jubemus   ut   neque  vos  {y)  Manors,  as  a  known  designation  of  an 

(comes,  &c.)  neque  juniores  vestri — nee  ulla  estate,  with  certain  incidents  attached  to  it, 

judiciariapotestas  in  villas,  ubicunque  in  regno  are   of    frequent    occurrence  after  the    Con- 

nostro  ipsi  ecclesise,  aut  regia  aut  privaiorum  quest  (v.  int.  alia,  M.  Par.  334.  58.  octo  ma- 

largitate  conlatas,  aut  quse  enantia  fuerint  con-  neria,  658.  58)  they  were  known  throughout 

laturse,  ad  audiendum  altercationes  ingredi —  Europe.     The  Templars  had  9000  manors  in 

prsesumatis,"  Marculph.  Form.  i.  c.  3,  4.  17,  Christendom.     The  jurisdiction  of  the  lord's 

Ed.  Lind.  G  ;  Baluze,  torn.  ii.  385.  510;  et  courts  form  a  prominent  subject  in  Glanville 

y.  Hist.  Fr.  tome  iv.  p.  642 — 6.  690 — 7.  The  and  Bracton.      By  the   modern  law  a  court 

judicial  authority  of  the  royal  beneficiaries,  baron  is  incident  to  every  manor  properly  so  V 

lay    and    ecclesiastical,   in    France   was    fully  called,  4  Inst.  268. 

established    in    the    time    of    Charlemagne,  (z)  Lingard.  i.  p.  509. 

Esprit  des  Lois,  xxx.  c.  17.     However,  Mr.  (a)  In  Lincoln  it  was  called  the  burwaremot, 

Kemble  (Introd.  i.  p.  xliv.)  thinks  that  there  Brady,  Append.  46 ;  it  was  to  be  held  once 

is  no  authentic  grant  of  soc  and  sac  in  Eng-  a  week  only  by  the  charter  of  Rich.  I.     The 

land,  prior  to  Edward  the  Confessor.  hustings  of  London  is  mentioned  Sax.  Chron. 

_  (/)  V.  sup.  p.   64  («),  and  see   the  addi-  a.d.  1012,  Ing.  p.  189. 

tional  note.  (i)  It  is  from  Anglo-Norman  documents  that 

(m)  a  gerefa  presided  over  them,  JLthelst.  we  are  made  acquainted  with  this  Danish  or 

Anc.  L.  156  ;  Cnut.  70;  Anc.  L.  413.     The  Anglo-Saxon  institution.     See,  as  to  London, 

yills  or  manors  of  the  royal  fisc  on  the  Con-  Leg.  Edov.  Wilk.  p.  206.      The  charter  of 

tinent  were   presided   over  by  an   antrustion  Hen.  I.  Wilkins,  235  ;  Brady  on  B.  Append, 

or  domesticus,  Form.  ed.  Lindenbr.  90  ;  L.  38  ;  Lincoln,  charter  of  John,  ibid.  41  ;  Nor- 
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Lincoln  extended  beyond  their  walls  {d).  The  gild-merchant  of  Can- 
terbury had  jurisdiction  apparently  over  those  who  occupied  lands  or 
houses  which  belonged  to  them  (e).  In  Lincoln,  which  was  a  town 
belonging  to  the  king,  there  were  twelve  lawmen — "  lagemanni "  (/)  : 
these  persons  are  described  as  having  sac  and  soc.  The  burgesses 
and  the  lawmen  had  272  acres  of  land  {g).  There  were  also  lawmen 
in  Cambridgeshire  and  in  Chester  (A),  and  judices  in  York  (i).  There 
were  nineteen  burgesses  in  Warwick,  who  had  some  property  (nine- 
teen masuras)  over  which  they  had  jurisdiction  {k).  As  regards  some 
of  these  jurisdictions,  they  appear  to  have  been  in  the  nature  of  a  ma- 
norial jurisdiction  exercised  by  the  lord  over  his  ceorlish  tenants  (Z). 

The  "lawmen"  and  "judices,"  before  mentioned,  may  have  been 
persons  who,  from  the  extent  of  their  possessions,  or  fi*om  being  the 
owners  of  particular  property  in  their  respective  towns,  were  qualified 
to  act  as  judges  under  the  portreve  of  the  town  ;  exhibiting  in  such 
privilege,  or  duty,  or  qualification,  a  remnant  of  the  ancient  institu- 
tion of  decurions.  That  there  were  some  persons  to  whom  the  title 
of  decurions  was  applied  appears  from  the  grant  of  Edgar,  a.d.  963, 
before  referred  to,  to  some  person  whom  he  describes  by  that  appel- 
lation (m). 

The  system  of  judicial  organization  which  prevailed  in  these  several 
courts,  and  it  was  nearly  the  same  throughout  Europe,  can  hardly  be 
considered  as  German.  In  the  primitive  state  of  the  Germans  the 
chiefs  heard  the  complaint  and  gave  judgment,  if  such  a  term  can 
be  applied  to  their  decisions  ;  the  comites  who  attended  them  were  in 
the  nature  of  assessors  (w) ;  whereas,  as  we  have  seen,  in  every 
state  of  Europe,  the  assembled  thanes  or  proprietors,  or  some 
persons  appointed  from  that  body,  gave  the  judgment.  Here  again, 
perhaps,  we  may  recognise  a  reference  to  Roman  models  ;  indeed, 
as   regards   the    Francs   this    hardly  rests  on   conjecture  (o).      Cri- 

wich,  ibid.  49;    and  see  Ryraer,  t.  i.  p.  11,  (A)  Domesday,  Heming,  p.  509;  Gale,  p. 

edit.  1816  ;  Hallam,  Mid.  Ag.  iii.  33.  772. 

(d)  Brady,  App.  39.  41.  46.  (/)  Domesday,  Stamford,  "  Super  homines 

(e)  Somner's  Antiq.  of  Cant.  p.  179,  deed      suos,"  Gale,  p.  776. 

of  exchange  between  the  gild  and  the  convent  {m)  Kemble,  ii.  392  ;  v.  siqi.  p.  55,  n.  {y), 

of  Christchurch,  temp.  Will.  i.     In  Domes-  (w)  "  In  pace  nullus  est  communis  magis- 

day  it  is  mentioned  that  Edw.  Conf.  had  sac  tratus  sed  Principes  Regioniim  et  Pagorum 

and  soc  over  212  only  of  the  burgesses.  Gale,  inter    suos    jus    dicunt  —  controversias    que 

p.  760.  mmitunt,"  Caes.  Bell.  Gall.  vi.  38.      "  Eli- 

(y)  Domesday,  p.  336.  guntur  in   iisdem  consiliis   et  Principes   qui 

(g)  Domesday,  336  b  ;  Gale,  775,  776.  jura  per  Pagos  vicos   que   reddunt — centeni 

(h)  Domesday,    189.      The   lawmen  men-  singulis  ex  plebe  comites  concilium  simul  et 

tioned  in  the  Senat.  Consult,  de  Menticol.  auctoritas  adsunt,"  Tac.de  Mor.  c.  11,  12; 

Wallicc,   Domesday,    Pref.  p.  Ixv.  were  ap-  seeSavigny,  torn.  i.  p.  179  ;  Allen,  p.  93,  n. 

pointed  for  a  special  purpose.  (o)  Agathias  expressly  says  of  the  Francs 

(?)  Domesday,  298  a  ;  Gale,  p.  774.  in  the  time  of  Justinian,  "  Romanorum  politia, 
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minal  justice,  and  civil  also  in  such  cases  as  were  within  the  ordinary 
jurisdiction  of  the  Praeses,  was  administered  in  the  Roman  provinces  / 
at  a  Conventus  or  assembly  of  the  principal  landed  proprietors.  Ori- 
ginally the  Prseses  or  other  civil  and  military  Governor  presided  (q). 
From  the  time  of  Constantine  the  authority  of  the  Prseses,  unless 
in  particular  instances,  was  exclusively  civil ;  he  had  the  control  of 
every  action,  so  far  as  regarded  the  pleadings,  down  to  the  time  of 
trial  :  to  this  point  the  cause  proceeded  in  jure,  from  this  point,  in 
judicio  (r).  The  Judex  in  early  times,  and  in  later  times  the  selecti 
or  delegati  judices,  or  Recwperatores  (s),  who  were  selected  by  the 
Praeses  from  the  assembled  proprietors,  each  party  having  a  per- 
emptory right  to  reject,  or,  as  we  should  say,  challenge,  the  person 
appointed  {t),  pronounced  the  judgment.  Even  when  the  Prseses 
under  his  extraordinary  jurisdiction  pronounced  an  Interdict  or  In- 
junction, all  the  proceedings  upon  it  passed  before  the  Recupera- 
tores  (m).  The  Prseses  in  all  cases  enforced  the  execution  of 
the  judgment.  Whether,  indeed,  the  German  invaders  found  the 
Roman  form  of  trial  at  the  conventus,  in  operation  in  the  provinces  at 
the  time  of  their  settlement,  may  be  doubted.  Diocletian  (a.d.  294) 
prohibited  the  delegation  of  the  trial  of  civil  cases  to  Pedanei 
Judices,  who  appear  at  that  time  to  have  succeeded  to  the  duties  of 
the  delegated  judges  {x)  or  Recuperatores ;  and  in  the  time  of  Justinian 
all  causes  were  heard  by  the  Prseses  himself,  with  the  assistance  of  his 
assessors  {y).  But  there  were  to  be  found  in  the  Theodosian  Code, 
the  manual  of  the  Continental  lawgivers,  many  of  the  laws  which  had 
been  framed  for  the  regulation  of  the  ancient  mode  of  trial  at  the  con- 
ventus {z)  ;  and  in  the  Digest  and  Code  of  Justinian  the  doctrines  in 
regard  to  this  mode  of  trial  are  preserved ;  and,  as  we  have  seen,  the 
clergy  not  only  had  access  to  the  Theodosian  Code,  but  probably  also 
to  the  Digest  and  Code  of  Justinian  (a). 

et  aliis  institutis,  et  multis,  utuntur,  hisdem  1.1.      "  Apertissimi  juris  judices   delegates 

legibus  vivunt,  et  cseteris  item,  ut  in  conventi-  antequam  lis  inchoetur  recusare,"  Cod  J.  iii. 

bus  faciendis,  et  nuptiis  medelis  que  eadem  1,  16. 

statuunt,"   Lib.  i.  c.  4,  p.  571.      The  con-  (m)  Gaii  inst.  lib.  iv.  §  139.     The  Romau 

ventus,  it  is  to  be  remarked,  had  its  origin  in  interdict  will  be  explained  hereafter. 

the  days  of  Roman  freedom.  {x)  Cod.   Just.  iii.  3.     The  institution  of 

{q)  "Cum  citarem  Judices  Domine,  Con-  joetfawei  JzwZzces  seems  to  have  recently  sprung 

ventum  inchoaturus,"  Pliny  to  Trajan,  Book  x.  up  in  substitution  for  the  recuperatores. 

No,  66,  et  V.  int.  al.  Cic.  ad  Attic,  v.  20  ;  (y)  Just.  Inst.  iv.  15,  8.     Vinn.  p.  887. 

Tac.  Agric.  c.  9,  p.  722  ;  Gronov.  Cod.  Theod.  the  assessors  were  substituted  for  the  judges, 

ix.  1,  18.  or  rather  jury,  see  Savigny,  torn.  i.  p.  81-2. 

(r)  See  Starkie's  Law  of  Evidence,  i,  p.  4  {z)  Int.  alia.  Cod.  Theod.  i.  7.  1.  xi.  30.  3. 

and  5,  and  Heinneccius  there  cited.  xi.  31.  3. 

_  («)  Gaii  Inst.  lib.  iv.  p.  322-3,  355-7.     Ro-  (a)  I  have   followed    Sigonius    and   Hein- 

sinus  de  Judiciis,  c.  vi.  c.  xxiii.  et  de  Antiq.  neccius,  and  with  their  help  and  that  of  M. 

Jure  Provinc.  Terasson.  p.  102.  Savigny,  Gaius.     However,  the  very  learned 

{t)  "  Judices  litigaiitibus  dare,"  &c.  Dig.  ii.  and  accurate M.  Savigny  takes  rather  a  different 

p  9. 
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ADDITIONAL  NOTE  TO  CHAPTER  XIII. 

Ancient  Grants  of  Sac  and  Soc,  or  Local  Jurisdiction,  sup.  p.  65. 

William  of  Malmesbury  sets  out  the  Privilegium  Edgari  Regis  to  Glastonbury,  a.d. 
971,  (which  was  made  at  a  council  at  which  all  the  bishops  and  abbots,  with  many 
others,  lay  and  ecclesiastical,  attended,)  partly  in  these  terms  : — "  Et  habeant  socam 
et  sacam  on  stronde,  and  on  streame,  and  on  unde,  and  on  elde,  on  grithbrice,  on 
burgbrice,  hundred  Setena,  adas,  and  ordelas — infangenetheof  outfangetheof — toll 
and  team,  ita  libere  et  quiete  sicut  ego  habeo  in  toto  regno  meo,  eandem  quoque 
libertatem  et  potestatem  quam  ego  in  curia  mea  habeo,  tarn  in  dimittendo 
quam  in  puniendo  et  in  quibuslibet  omnino  negotiis,  abbas  et  monachi  prefati 
monasterii  in  sua  curia  habeant."  He  then  inserts  a  Privilegium  of  Pope  John, 
confirming  this  grant,  particularly,  the  exclusion  of  all  persons  "  placitandi  causa," 
and  he  adds, — "  Applausit  pontificali  facto  regalis  assensus,  et  frequenti  in  Lon- 
donia  curia  anno  regni  sui  xii.,  omnium  optimatum  consensu,  rem — mancipavit"  (1). 
The  charter  of  Canute,  a.d.  1032,  recorded  by  William  of  Malmesbury,  is  more 
explicit : — "  Cum  consilio  et  decreto  archiprsesulis  nostri  Edelnothi,  simul  que  cunc- 
torum  Dei  sacerdotum,  et  consensu  optimatum  meorum,  &c.,  concedo  Eccles.-Glastoniae, 
jura  et  consuetudines  in  omni  regno  meo,  et  omnes  forisfacturas  omnium  terrarum 
suarum,  et  sint  terrse  ejus  sibi  liberse  et  solutae  ab  omni  calumnia,  et  inquietatione, 
sicuti  mece  mihi  hahentur — verum  illud  precipue — ex  omnipotentis  Patris  et  Filii  et 
Spiritus  Sancti  auctoritate  et  perpetuce  Virginis  interdictione,  prohibeo,  et  universis 
regni  mei  pr?epositis  et  primatibus — praecipio  ut  nullus  omnino  illam  insulam  intrare 
audeat,  ciijuscunque  ordinis  aut  dignitatis  sit,  sed  omnia  tam  in  ecclesiasticis  quam  in 
secularibus  causis,  tantummodo  abbatis  judicium  et  conventus  expectent,  sicuti  prae- 
decessores  mei  sanxerunt,"  (naming  Cenwines,  Ina,  and  other  kings  down  to  Edgar,) 
"  et  privileges  confirmaverunt "  (2).  A  charter  of  Edward  the  Confessor,  granting  sac 
and  soc,  as  set  out  in  the  Hist.  Rames.  (3)  is  partly  as  follows  : — "Ego  volo  ut  saca 
infra  Bichamdich  in  omnibus  rebus  ad  S.  Ben.  Ramesiensem  pertineat,  ita  integre  et 
plene  sicut  primo  eidem  ecclesiae  data  fuit "  (4).  The  Continental  grants,  as  we 
have  seen,  supra,  p.  65,  n.  (s),  were  in  similar  terms. 

Lord  Coke's  account  of  the  origin  of  manors  is,  that  the  first  (Anglo-Saxon)  kings 

view  of  this  subject.  He  says,  the  jurisdiction  stitution   of  Eclievins,    and    approaches   the 

of  the  Echevins  varied  from  the  ancient  organ-  Roman  system;  whereas  it  appears  to  me  that 

ization  of  the  Romans  in  this,  that  they  were  as  the  verdict  of  the  English  jury  is  reported 

judges  of  law  and  of  facts  (torn.  i.  p.  175  ;  and  to  the  court,  and  the  court  gives  the  judgment, 

see  Allen,  p.   t)3.   107  ;   Hallam,   Mid.  A.  ii.  that  institution   not  only    departs    from    the 

400. )     It  does  not  appear  to  me  that  there  ancient  system  observed  amongst  the  Francs 

was  any  essential  difference.     The  Count  or  and  the  Anglo-Saxons,  but  also  from  that  of 

his  deputy  instructed  the  Echevins  as  to  the  the    Romans.      This    subject    will  be    again 

law,  and  how  to  apply  it  in  reference  to  the  noticed  under  the  reign  of  Hen.  II. 

particular  case  (Capit.  803,  §  19  ;  Baluze,  i. 

400  ;  Savigny,  torn.  i.  174,  note).  The  Prseses  (1)  Malmesbury,  Antiq.  Glaston.  Gale,  320, 

instructed  the  Recuperatores,  though  he  had  321. 

further  to  advert  to  the  case  that  might  be  made  (2)  Malmesbury,  p.  75;  Hardy's   edition, 

eitherby  the  plaintiff  or  defendant, in  reference  i.  315,    316:    he   wrote   a.d.    1114.    1123; 

to theybr»2M/a  on  which  the  action  was  founded.  Hardy,  p.  ix. 

and  the  other  pleadings.     But  with  these  in-  (3)  C.  ix.  p.  455. 

structions  before  them  the  Recuperatores  ap-  (4)  There  is  a  grant  of  sac  and  soc  (Cart. 

plied  the  law  to  the  facts,  and  thus  in  effect,  Edw.  Confess.)    Hist.    Eliens.  p.  510  ;    and 

as  it  appears  to  me,  judged  of  laxu  and  fact  soca-mannos   are    mentioned,  ibid.    p.    460, 

equally  as  the  Echevins.     M.  Savigny  adds  there  perhaps  suitors  to  the  manor  court  are 

that  the    English  jury  departs  from  tlie  in-  meant. 
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of  this  realm  enfeoffed  the  barons  of  the  realm  with  such  jurisdiction  as  the  court 
baron  now  hath,  and  instituted  the  freeholders  to  be  judges  of  the  court  baron,  Co. 
Litt.  58  b.  Fulbeck,  sup.  p.  64.  n.  (/) ;  and  Sir  William  Blackstone,  ii.  p.  90,  give  a 
similar  account  of  the  origin  of  manors ;  and  it  affords  so  easy  an  explanation  of  the 
institution  of  manor  courts  and  other  manorial  rights,  that  it  has  been  very  generally 
adopted  ;  but,  as  I  have  before  observed,  not  only,  as  it  appears  to  me,  is  it  not  sup- 
ported by  any  ancient  authorities,  but  it  cannot  be  reconciled  with  history,  or  with 
the  Anglo-Saxon  documents  that  have  been  handed  down  to  us.  Mr.  Kemble's 
opinion  on  this  subject  is  noticed,  sup.  p.  65,  n.  (s). 


CHAPTER   XIV. 

THE  COUNCILS  OF  THE  ANGLO-SAXON  KLXGS. 

Introductory  Remarks. —  Constitution  of  the  Ancient  General  Assemblies  of  the 
Germans — Traces  of  it  to  be  discovered  in  England  and  on  the  Continent. 

Constitution  of  the  Anglo-Saxon  Councils — Two  distinct  Councils  observ- 
able. Great  and  Select — Members  of  these  Councils — Qualification  by  Ownership  of 
Land — Persons  attending  as  Witnesses — The  Great  Council,  called  Wittena  Gemote, 
afterwards  Parliament. 

Legislative  Functions  exercised  at  the  Anglo-Saxon  Councils — At  the 
Courts  of  State — a?td  Parliaments — Laws  enacted,  but  in  Name  of  the  King — 
Grants  of  Portions  of  Public  Domain — also  in  Name  of  the  King —  The  Queen 
and  Royal  Family  attesting  Parties. 

The  Voluntary  Jurisdiction  of  the  Councils — Making  of  Gifts  and  Wills. 

Contentious  Jurisdiction  exercised  at  the  Anglo-Saxon  Councils — 

King's  Court  the  only  one  for  determining  Controversies  between  the  Optimates — Other 
Suits  there  decided. 

The  Appellate   Jurisdiction    of   the    King   in    his    Council Appeals 

from  Inferior  Tribunals — Precepts  or  Writs  issued  to  Inferior  Tribunals,  requiring 
they  should  do  Right. 

Special  Corrective  and  EauiTABLE  Jurisdiction  of  the  King — Delegation 
of  this  Prerogative — The  Chancellor — The  Chancery — Royal  Seal  introduced  by 
Edward  Confessor — Chancellor  the  Keeper  of  it. 

Interference  of  the  Commons  in  matters  of  Legislation — Assemblies 
held  of  all  classes  of  Freemen,  under  the  King's  Authority,  to  agree  upon  Petitions 
for  Amendment  of  the  Laws — The  Corresponding  Assemblies  held  by  the  Roman 
provincials — Germ  of  the  House  of  Commons  as  at  present  constituted. 

Ecclesiastical  Synods — Their  Constitution,  and  Nature  of  the  Business  there 
transacted. 

The  functions  of  the  councils  which  were  held  under  the  Anglo- 
Saxon  sovereigns  were  partly  judicial  and  partly  legislative.  These 
functions  were  so  intimately  connected,  that  it  is  hardly  possible  to 
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treat  of  the  one  without  embracing  a  consideration  of  the  other.  This 
Chapter  will  therefore  include  both  subjects. 

We  learn  from  Tacitus  that  the  chiefs  or  leaders  of  the  ancient 
German  tribes  decided  on  affairs  of  smaller  moment ;  but  that  the 
whole  body  of  the  people  deliberated  in  matters  of  weightier  concern  (a) ; 
and  in  the  early  history  of  each  of  the  states  which  were  formed  by  their 
descendants,  and  when  each  people  may  be  considered  as  one  great 
army  in  its  quarters,  on  the  Continent  as  well  as  in  Britain,  traces  of 
this  ancient  custom  may  be  discovered  {b). 

It  appears  that  the  ancient  form  of  deliberation  was  continued  ;  the 
King  or  the  Optimates  proposed  the  subject  for  debate,  and  they 
alone  joined  in  the  discussion  (c).  There  are  also  some  indications 
of  the  sense  of  those  of  the  community  who  did  attend,  having  still 
been  expressed  in  the  ancient  mode  as  described  by  Tacitus  (cT),  and  the 


(a)  "  Consultant — de  majoribus  omnes." 
— de  Mor. 

{b)  As  to  the  Continental  States,  v.  int.  al. 
the  general  preface  to  the  Laws  of  the  Ripu- 
arians  in  Lindenbroc,  and  Baluze,  torn.  i.  p. 
26.  Tit.  41.  §  3.  of  the  Laws  of  the  Alemans, 
and  the  heading  of  those  laws  "  vel  csetero 
Populo."  The  preface  to  the  Laws  of  Tassilo, 
Duke  of  the  Bavarians,  "  universa  consen- 
tiente  multitudine."  Preface  to  Laws  of  the 
Burgundiaus,  "  et  communi  omnium  volun- 
tate" — Cum  omni  consensu  is  found  also  in 
the  time  of  Charlemagne,  Leg.  Long.  lib.  iii.  c. 
31;  Mably,  Observat.  torn.  i.  381-3.  816. 
863  ;  Palg.  Rise,  &c.  p.  112-13. 

As  to  England,  v.  int.  al.  Leg.  Ethelbihrt, 
A.D.  561 — 616.  §  2  ;  Alfred  and  Gunthrun's 
peace,  Anc.  L.  p.  153,  "  The  witan  of  all  the 
•  English  nation,  and  all  the  people  ;"  Pref.  to 
Laws  of  Wihtred,  Anc.  L.  i.  p.  38  ;  Hun- 
tingdon, lib.  iv.  Script.  Post.  Bed.  p.  342  ; 
Spelman,  Concil.  torn.  1.  temp.  Ethelbihrt,  p. 
126;  temp.  Inffi.  p.  219;  Pref.  to  Petyt's 
Ancient  Rights  of  the  Commons. 

(c)  "  Ita  tamen  ut  ea  quoque  quorum  penes 
plebem  arbitrium  est  apud  Principes  joertrac- 
tentur,"  Tac.  nbi  sup. 

As  regards  the  Francs  and  other  Continental 
tribes,  "  Childebertus  res  Francorum  vir 
illustris.  Cum  in  Dei  nomine  nos  omnes 
Kal.  Mart,  de  quibuscunqne  conditionibus  una 
cum  nostris  optimatibus  /jertractavimus.  3°. 
In  sequente  hoc  convenit  una  cum  leudis 
nostris  ut  nullus  de  crinosis  incestum,"  &c. 
Decret.  Child.  §  1.  Baluze,  to.  i.  p.  18. 

"  Confirmatio  legis  a  regibus,  quam  Clodo- 
Vccus,  rex  Francorum,  statuit  et  postea  una 
cum  Francis  joertractavit.  Inde  vero  Childe- 
bertus post  multum  tempus  tractavit  ut  quic- 
quod  invenire  potuerit  ibi  cum  suis  Francis 
adderet.  Clotharius  similiter  cum  regni  sui 
sapientibus  invenit  ut  a  tit.  83.  adderet,  etita 


perfectum  perduxit."  §  ult.  ejusdem  Decret. 
The  following  is  still  more  express  in  regard 
to  the  practice  in  the  dukedom  of  Bavaria : 
"  Insuper  gentis  suse  institutiones  legum  per 
primates  imperii,  universa  co7isentiente  multi- 
tudine, quffi  reperit  diuturnitate  vitiata,  et 
quee  videbantur  abstrahenda,  evelleret."  et  v. 
rel.  Prolog.  Decret.  Tassilonis  Due.  Baiao- 
rum,  dat.  a.d.  772. 

Hincmar  thus  describes  the  form  of  pro- 
ceeding in  the  time  of  Charlemagne,  "  In  quo 
placito  generalitas  universorum  majorum,  tam 
clericorum  quam  laicorum,  conveniebant, — 
seniores,  propter  consilium  ordinandum,  mi- 
nores,  propter  idem  consilium  suscipiendum, 
et  interdum  pariter  tractandnm,  et  non  ex 
potestate,  sed  ex  proprio  mentis  intellectu  vel 
sententia,  conjirmandum,"  Hincmar.  Bouquet, 
ix.  p.  769 ;  Palgr.  p.  530  ;  and  see  Hallam, 
M.  A.  i.  p.  239,  and  note. 

As  regards  England,  see  the  laws  of  Wih- 
tred, Reg.  Cane.  a.d.  circ.  697.  "  There  the 
great  men  decreed  with  the  suffrages  of  all,"  • 
Anc.  L.  i.  p.  37,  and  the  authorities  cited  in* 
the  following  notes.  The  expression  per- 
tractare,  is  also  occasionally  used  in  the 
Anglo-Saxon  documents,  to  denote  the  office 
of  the  optimates  at  these  assemblies  ;  as  in 
the  description  of  the  great  Synod,  a.d.  822, 
held  under  Bernwlf,  king  of  Mercia,  Palg.  p. 
ccclxxxv.  See  the  additional  note  to  this 
Chapter. 

{d)  "  Hoc  peracto  consilio  est  ab  universis 
uno  ore  confirmatum,"  Decret.  Tassilonis 
Due.  Baiaorum,  in  Prgefat.  Ingulph,  in  de- 
scribing the  council  held  by  Ethelwlf,  a.d. 
855,  on  his  return  from  Rome,  at  which  the 
king,  by  the  advice  of  his  witan,  endowed  the 
church  with  the  tithes  of  all  the  lands  and 
goods  in  the  kingdom,  after  mentioning  the 
presence  of  bishops,  kings,  abbots,  dukes, 
eorls,  and  proceres,  adds,  "  aliorum  que  fide- 
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remembrances  of  the  customs  which  prevailed  at  the  ancient  national 
councils  appears  to  have  influenced  the  language  of  public  acts  even 
when  the  people  had  altogether  ceased  directly  to  interfere  (/). 

In  later  times,  as  the  predominant  kingdoms  extended  their  terri- 
tories, and  particularly  as  regards  England,  when  the  kingdoms  of  the 
octarchy  were  united  into  one  empire,  the  assembling  of  the  whole  , 
body  of  the  thanes  became  impossible,  and  whatever  were  the  functions 
which  were  originally  exercised  by  the  entire  body,  the  whole  naturally 
fell  into  the  hands  of  a  few. 

But  we  must  remember  that,  besides  persons  who  came  under  the 
denomination  of  thanes,  there  was  a  distinct  class  of  freemen  in  the 
country  as  well  as  in  the  towns,  who  were  gradually  rising  into  import- 
ance, though  of  a  condition  greatly  inferior  to  the  thanes — and  to  them 
our  attention  will  have  to  be  directed  in  considering  this  subject. 

To  ascertain  precisely  the  constitution  of  the  supreme  judicial  and 
legislative  assemblies  of  the  Anglo-Saxons  after  the  union  of  the  dif- 
ferent states  into  one  kingdom,  is  a  task  not  easily  accomplished ; 
IDerhaps  our  modern  notions  lead  us  to  imagine  that  there  was  more  of 
system  in  the  institutions  of  these  early  times,  than  was  expected,  or 
thought  of  by  the  people  themselves.  It  has  already  been  noticed  as 
regards  legislation,  that  from  the  time  of  the  conversion  of  the  Anglo- 
Saxons  to  Christianity,  the  prerogatives  of  the  crown  were  exercised 
by  the  advice  of  a  council.  Two  councils  are  plainly  discernible, 
though  not  always  to  be  distinguished;  they  formed  the  basis  of  the 
great  councils  and  select  councils,  which  were  held  under  the  Con- 
queror and  his  successors,  tlie  remains  of  which  are  to  be  discovered 
in  the  House  of  Lords  and  Privy  Council  of  the  present  day.  The 
king's  councils  of  either  kind,  were  constituted  of  the  superior  orders 
of  the  king's  vassals,  together  with  archbishops  and  bishops,  and  abbots 
of  the  principal  monasteries  ;  in  some  instances,  such  as  the  king 
specially  summoned  for  the  occasion  {g) ;  even  members  of  the  clerical 
body  of  inferior  rank,  eminent  for  their  attainments,  might  be  selected  as 
members  of  the  king's  council  {h).  The  persons  who  acted  as  the 
council  of  the  king  {i),  are  usually  designated  in  Anglo-Saxon  documents 

lium  infiuita  multitudine,  qui  omnes  regium  as  to   Oswald's  law.     This  may  account  for 

chirograplium  laudaverunt ,  dignitates  vero  sua  some  bishops  signing  or  attesting  whilst  others 

nominasziJscnju.serMn/,"  Ingulph.  p.  862,863.  sign  as  confirming  or  consenting,  text.  Roff. 

"  Testibus  unanimiter   adclamationem    prje-  134,  and  elsewhere;  and  see  the  authorities 

bentibus,"  a.d.  997,  text.  Roff.  134  ;  "  vox  subsequently  cited,  and  v.  sup.  p.  12. 
populi   vox  Dei,"   was  the   language  of  the  Qi)  See  Dug.  Monast.  i.  597,  temp.  iEthel- 

reign   of  Will.  II.,    Eadm.  quoted   by  Lord  red.  "  ^gelsei  Decanus."     In  the  next  page 

Lytt.  iii.  425.  there  is  an  account  of  one  CEgilwy  Abbas,  who 

(/)  This  will   appear   from  some   of  the  was  selected  by  Will.  I.  as  judex  provinciss. 
subsequent  references.  (2')TheRoman  emperors  also,  as  will  be  more 

{g)  V.  int.  al.  Heming,  518;  Cart.  Edg.  fully  noticed  hereafter,  had  their  Conm^ory  or 
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as  witan,  aldoras,  or  by  some  such  expression  {k),  sometimes  as  eldestan 
witan  (/).  In  the  Latin  charters  they  are  described  by  the  names  of  Prin- 
cipes,  Senatores,  Conclliarii,  Archontes,  Pretores,  but  most  commonly 
Proceres,  or  Optimates,  a  phrase  that  had  been  applied  by  the  Romans 
to  those  of  Senatorial  rank  as  distinguished  from  the  Plebs.  It  would 
seem  that  no  lay  man  could  be  selected  as  one  of  the  optimates  or 
council,  unless  he  were  in  the  enjoyment  of  forty  hydes  of  land  {m). 
It  is  seldom  that  any  public  act  of  the  Anglo-Saxon  kings  is  recorded 
without  its  being  stated  to  have  been  done  Avith  the  consent  or  by  the 
advice  of  the  optimates,  or  proceres,  or  of  some  of  them. 

As  many,  sometimes  all,  of  the  optimates  would  be  present  at  the 
courts  of  state  which  have  been  described  in  a  former  page,  it  was  natural 
that  these  assemblies  should  be  made  use  of  for  the  transaction  of  such 
business  as  the  proceres  or  witan  usually  advised  upon  ;  and  such,  ac- 
cordingly, appears  to  have  been  the  fact  {n).  Many  persons  in  attend- 
ance at  the  courts  of  state,  in  virtue  of  their  offices,  who  were  not 
qualified  as  members  of  the  council,  may  have  signed  the  acts  done  at 
these  assemblies,  but  they  would  sign  as  witnesses  only  ;  in  fact,  there 
are  numerous  charters  signed  by  persons  who  attest  as  witnesses 
only  (o).  As  to  the  nature  and  constitution  of  the  assemblies  of  the 
council  which  were  convened  for  the  dispatch  of  public  business  on 
other  occasions  we  are  left  in  much  uncertainty  ;  so  much  must  have 
depended  on  the  urgency  of  the  business,  the  state  of  the  times,  the 
character  and  influence  of  the  sovereign,  and  many  other  circum- 
stances, that,  in  all  probability,  no  uniform  or  settled  rule  prevailed. 

From  the  numerous  charters  granted  by  the  kings,  to  the  church  and 
to  their  vassals,  which  are  dated  from  the  different  royal  vills  or  manors 
in  which  they  resided  in  their  progresses  through  their  dominions,  it 
would  appear  that  there  were  always  a  certain  number  of  the  optimates 

Council,  by  whose  advice,  laws  were  framed,  in  the  sense  of  judges,  Alf.  §  77  ;  Anc.  L.  101. 
though   they  were  issued  by  the  authority  of  (jn)  Hist.  Eliens.  p.  513. 

the   Emperor. — "  Id    ab   omnibus   antea  tarn  (w)   "  In  natali  confirmavimus,"  Ecgberth. 

Proceribus  nostri  palatii,  quam  gloriosissimo  a.d.    835,   Kemble,   i.  p.  312  ;  and    see  the 

coetu  vestro   (viz.   senatu)    Patres   conscripti  authorities  cited  in  the  succeeding  notes, 
tractari — et   cum    omnes    consenserint    tunc  (o)  Some  of  Edgar's  charters  are  signed  by 

demum    in  sacro  nostri  numinis   consistorio  numerous  milites,    amongst    others.      These 

recitari  :    ut  universorum  consensus,  nostra  were   probably,    on    these   occasions,    king's 

serenitatis    auctoritate    firmetur — non    aliter  thanes,  no    lay    dignitaries    but    duces    being 

in   posterum  legem  a  nostra   dementia    pro-  mentioned.    Many  charters  are  signed  by  per- 

mulgandam,  nisi  supradicta  forma  fuerit  ob-  sons  who  add  no  description  to  their  names, 

servata,"  Rescript  of  Theod.  and  Valent.  in-  int.  al.  Kemble,  i.  150;  Eliens.  517.  520,  21. 

serted  in  Cod.  Just.  i.  14.  8.  v.  wf.  p.  80  {ni).  There  are   numerous  other  instances  in  the 

{k)  In£e.  prooem.  Anc.  L.  p.  103;  ib.  26.  charters.     The  persons  who  sign  as  ministri 

(/)  jEthelst.  Anc.  L.  215  ;  Just.  Civ.  Lond.  or    king's   thanes,    were    commonly,   perhaps 

11  and  12  ;  ib.  241  ;  Edmund,  p.  247  ;  Edg.  always,  of  the  rank  of  optimates,  and  mem- 

p.    2G3;    Ethelr.   p.    281;    Cnut.   359.   377.  bers  of  the  council ;  see  Heming,  373  ;  Text. 

Witan,  it  is  to  be  observed,  is  sometimes  used  Roff.  134,  135,  a.d.  998. 
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in  attendance  on  the  king,  or  ready  to  obey  his  summons,  to  act  as  his 
council  when  circumstances  required  it.  This  may  have  been  what 
afterwards  appears  as  the  select  council.  Many  acts  of  state  emanated 
from  this  council  (p).  But  more  solemn  assemblies  of  the  optimates 
or  Gewitena-gemotes,  were  frequently  called,  embracing  sometimes 
all,  sometimes  the  most  distinguished  of  the  optimates  ;  on  some  occa- 
sions the  '■'  best  men"  in  the  land  is  the  expression  used  {q).  These 
more  solemn  assemblies  appear  to  have  been  held  in  the  open  air  (r)  / 
by  public  notice  or  by  particular  summons,  in  or  near  to  some 
city  or  populous  town  {s).  These  are  the  assemblies  which  are 
called  parliaments  by  the  writers  after  the  Conquest  {t).  It  ap- 
pears to  have  been  part  of  the  business  of  the  select  council  which 
usually  attended  the  king,  or  the  select  council  as  it  may  be  called, 
to  determine  when  these  more  solemn  councils  should  be  held  (m). 
On  some  occasions,  when  the  throne  was  vacant,  these  assemblies 
met  of  their  own  authority,  for  the  purpose  of  choosing  a  sove-  < 
reign  {x). 

The  business  which  was*  transacted  at  these  councils  was  of  various 
descriptions,  which  I  shall  endeavour  to  describe,  without  under- 
taking to  point  out  with  any  precision  what  was  peculiarly  the  province 
of  the  select,  and  what  of  the  great  council ;  indeed,  it  may  be  doubted 
whether  the  constitution  was  sufficiently  settled  to  render  any  such 
attempt  capable  of  any  satisfactory  result.  I  shall  only  incidentally 
notice  criminal  proceedings. 

Laws  were  framed  and  enacted  at  the  councils  assembled,  whether  as 
courts  of  state  (y),   or  by  special  summons  ;  but,  as  already  mentioned, 

(p)  The    Saxon    Chronicle    leaves    it    in  1037. 1041 ;  Bromt.p.  934.  936  ;  Malmsbury, 

doubt   whether  it  was   by  the  advice  of  the  Scrip.  Post.  Bed.  p.  99.     The  naval  men   of 

members  of  the  council  usually  in  attendance,  London  assisted  at  the  election  of  Harold,  a.d. 

or  that  of  a  general  council,  that  the  Danes  1037  ;  and   it  is   said,    "  all  people"    chose 

were  bought  off,  a.d.  lOOG  and  1011.  Edward  for  king  in  London,  a.d.  1042.  et  v. 

(q)  See  Sax.  Chron.  Ed.  Ing.  p.  238.  a.d.  Lord  Lytt.  Hen.  II.  i.  353.     In  connection 

1052.     In  the  Sax.  Chronicle,  a.d.  1123,   it  with  this  subject  it   is   to  be  observed,   that 

is  said,  the  king  sent  his  writs  over  all  England  one-half  of  the  king's  were,  "  cynedom,"  went 

summoning  all  his  bishops,  his  abbots,  and  to  the  people,  "leod,"  Anc.  L.  i.  p.  187. 

his  thanes,  to  come  to  his  gewitenemot  on  (y)  At  courts  of  state,  "  I  have  decreed 

Candlemas-day,  at  Glocester.     No  notice  is  with  the  witan  who  were  with  me  at  Exeter  at 

taken  in  that  document  of  any  variation  as  to  Midwinter,"  ibid.  Anc.  L.  221  ;  ib.  p.  241,  § 

the  nature  of  the  summons — or  the  persons  11  and  12;  Eadmund,  ib.  p.  252;  Edgar,  ib. 

summoned,  subsequently   to   the   Conquest;  p.  263,  "  with  the  council  of  his  witan  for  the 

and  see  Palgr.  p.  6b'.i.  behoof  of  all  his  people,"  Canute,  "  venerando 

(r)  "  Sub  divo,''  Hist.    Eliens.    518,  26.  sapientum  ejus  consilio,''  whom  he  assembled 

temp.  Edg.  in  Winchester  at  Christmas,  Bromt.   914.   1. 

(s)  See  the  references  in  the  following  notes.  23.  25.     It   had   previously  been   agreed   by 

{t)  Int.  al.  Bromton,  p.  937.  the    English    and    Danes    at    a    parliament, 

(m)  Sax.  Chron.  a.d.    1051  ;  Ed.  Ing.  p.  (Bromt.   908.    35),  that  the  Laws  of  Edgar 

230;  Ed.  Gibson,  p.  164.  a.d.  1048.  should   be  observed  by  all.      Et  v.    prooem. 

(x)  v.  int.   al.  Cart.   Eadred,  a.d.   946  ;  Capit.  Sax.    Car.    Mag.  "  convenientibus  in 

Kemble,   ii.   268  ;  Sax.    Chron.    a.d.    1035,  ejus  obseqtiio   Episc.  Abb.    Comitibus,"   &c. 
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the  enactments  were  almost  universally  in  the  name  of  the  king  (z), 
which,  as  might  be  expected,  was  continued  by  Will.  I.,  and  his  succes- 
sors. The  Conqueror,  indeed,  on  these  occasions  asserted  the  kingly 
authority  in  very  positive  terms,  "  mando  et  regia  authoritate  prse- 
cipio"  (a),  for  which,  however,  as  for  most  of  his  other  acts,  he  had 
ample  Anglo-Saxon  precedents  {b).  After  the  laws  had  ceased  to  be 
enacted  in  the  presence  of  the  assembled  people,  writs  were  sent  to  the 
different  eorls  or  lieutenants  of  counties,  in  which  the  laws  were  embo- 
died, so  that  the  ordinances  made  at  the  councils  might  be  known  both 
to  rich  and  to  poor  (c).  Charlemagne  also  sent  his  capitularies  into 
the  several  counties,  and  it  was  only  after  the  people  had  expressed 
their  assent  to  them  that  they  became  the  law  {d).  But  in  England  it 
seems  to  have  been  the  practice  in  the  latter  times  of  the  Anglo-Saxons, 
as  it  was  in  the  time  of  the  Anglo-Normans,  to  assume  the  common  con- 
sent of  all  ranks  to  that  which  was  actually  agreed  upon  by  the  higher(e). 
The  grants  of  portions  of  the  public  domain  to  the  church  (/),  and  to 
the  king's  vassals,  which  have  before  been  adverted  to  {g),  were  made  at 
these  councils  {h).  The  grants  are  sometimes  expressed  to  have  been 
made  with  the  licence  or  consent  as  well  as  the  advice  (^)  of  the  bishops, 
optimates  or  council  (A);  still,  according  to  the  general  language  of 
the  grants,  as  of  the  codes,  it  was  from  the  king  alone  that  they  de- 
rived their  authority  {I).  Sometimes  the  optimates  or  council  are  stated 

At  other  coMnc?7s,  Wihtred,  a.d.  circ.   696;  Offa.  Heming,  p.  114  ;  simil.  jEthelwlf.  a.d. 

Anc.  L.    i.  37  ;  Atheist.  Anc.    L.   i.    215  ;  842  ;  Kemble,  ii.  p.  16 ;  at  a  feast  given  by 

Bromt.    908.   35 :  temp.    Cnut.   Edg.   Supp.  a   bishop  to   the   king    and   his    optimates, 

*'  I  and  my  witan" — "  1  and  my  thanes  will,"  Heming,  p.  96.  "  In  villa  quae  Lowtun  nuncu- 

ibid. — "  I  then  shevred  them  toall  my  witan,"  patur,    Episc.  Abbat.    Due.   patriae  procura- 

&c.  Alfred,  Anc.  L.  i.  59  ;  et  v.  Inse.  ib.  103.  toribus,  regia  dapsilitate   ovantibus;"   here- 

Bishops  only  attended,  iEthelst.  Anc.   L.  i.  ditary  grant  by  Atheist,  to  a  king's  thane, 

195;  the  laws  there   made  were   principally  a.d.  931.  amongst  others  60  milites   m   sign 

as  to  tithes.  "  Consensi,"  Kemble,  ii.  p.  133-4. 

{z)  "  I  will,"  Edg.  Anc.L.  i.  p.  267.  273.  (i)  "  Concilium  simul  et  auctoritas,"  Tac. 

This  is  quite  at  variance  with   the    original  de  Mor.  c.  12. 

German  notions  of  the  kingly  office,  Tac.  de  (k)  Int.  al.  Text.  RofF.  101  ;  Heming,  377. 

Mor.  c.  11.  p.  619.  335  ;  Oifa,  449  ;  Coenwlf.  R.  Merc.  Kemble, 

(a)  See  his  Edict,    Burn's  Eccles.  L.  by  i.  159.  OfFa.  "  cum  consensu  vel  Episcoporum 

Phillimore,  i.  p.  33.  vel  optimatum  meorum,  larga  mentis  benevo- 

(6)  "  Iraperialis  nostra  potestas,"  Eadwig,  lentia,  donans concedo,"  Jithelbald.  R.Merc. 

A.D.  957  ;  Kemble,  ii.  344,  et  v.  sup.  p.  11.  Kemble,  i.  100.  a.d.  723.  Some  of  the  grants 

(c)  Edg.  15.  Anc.  L.  i.  279.  omit  all  notice  of  advice  or  consent,  jEthelst. 

(d)  Baluze,  Prsefat.  i.    §  viii.   the  scabini  ib.  ii.   p.  214,  though  they  are  signed  in  the 
were  the  persons  who  signed  for  the  people.  usual  manner. 

(e)  Hallam,  Mid.  A.  iii.  p.  18.  (/)  V.    int.    alia.    Heming,    285,    "  regali 
(/)  Int.  al.  foundation  of  the  Sax.  monas-      auctoritate,  senatorum  consensu,  et  principum 

tery  of  Peterboro'   a.d.   656;  Sax.  Chron.  p.  patrice    testimonio,"    temp.    Edg.       Though 

41 ;  before  all  the  witan,  lay  and  ecclesiastical,  sometimes  the  language  is    "  condonantium 

(g)  Sup.  p.  43,  44.     I  would  add  to  the  et   consentientium,"    Offa.   Heming,  p.  378. 

former  references  in  regard  to  Folcland,  that  or  "  consensu  totius  nostrcc  gentis,   et  una- 

the  learned  Dr.  Lappenberg  renders  \t  Ager  nimitate  omnium  optimatum,'' Ecgberth.  a.d. 

Pwi/icMS,  vol.  ii.  323,  and  see  Thierry,  i.  p.  59.  835.  Kemble,  i.  312.  et  v.  Bromt.  913.  62. 

(^)  "Majorum  meorum  imitansexemplum,"  temp.  Cnut. 
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to  be  witnessing  parties  only  {m) ;  in  others,  they  are  not  noticed  in  the 
body  of  the  grant  (w).  The  grants  to  the  church  are  uniformly  recited 
to  have  been  made  pro  salute  animce  of  the  king,  or  of  him,  his  prede- 
cessors and  successors  (o).  When  a  price  was  paid,  the  king  received 
it  ip)  :  the  monkish  writers  of  the  chronicles  never  attribute  to  any 
one  but  the  king  any  of  the  honour  of  these  endowments,  or  of  any  of 
the  acts  performed  at  these  assemblies  ((^). 

The  attestations  to  these  grants  tend  to  show  the  great  extent  of 
authority  which  was  claimed  by  the  Church.  Tiie  bishops  almost 
universally  signed  "  consensi"  or  "  confirmavi"  (r),  none  others  but  the 
Duces,  with  very  few  exceptions,  signed  in  that  manner  ;  some  of  the 
grants  are  signed  by  bishops  only,  or  by  them  and  the  members  of  the 
household  (s). 

The  queen  very  frequently  appears  to  have  attended  these  courts ; 
she  often  signs  as  a  consenting  party  to  the  grants,  a  practice  which 
was  continued  down  to  Matilda  {t)  queen  of  Will.  I.  (m)  ;  sometimes 
it  was  in  order  that  she  might  participate  in  the  spiritual  or  other 
benefits  to  be  derived  from  the  grant :  Wlfher,  king  of  the  Mercians, 
A.D.  655,  expressly  desired  his  sisters  to  sign  a  grant  to  a  monastery 
that  it  might  inure  to  the  redemption  of  their  souls  as  well  as  of  his 
own.  But  the  presence  of  the  queen  and  of  the  king's  sisters  as 
consenting  or  attesting  parties  to  the  charters,  on  some  occasions, 
cannot  be  accounted  for  in  any  other  way,  than  that  they  were 
granted  at  one  of  the  ordinary  state  assemblages  or  entertainments 
at  which  the  queen  and  royal  family  would  no  doubt  be  usually 
present. 

One  part  of  the  business  of  these  councils  was,  as  before  mentioned, 
to  order  substituted  charters  to  be  granted  where  the  originals  had 

(m)  As  in  ^thelbald.  a.d.  723.  734;  Ina.  Hist.  Rames.  p.  345  ;  so  Canute, "  cffij9zY 
Kemble,  i.  95;  though  there,  as  in  many  justas  leges  condere,"  ih.  437.  There  is  gene- 
similar  instances,  the  witnesses  sign  confir-  rally  a  denunciation  at  the  day  of  judgment 
mavi;  in  others,  they  merely  sign,  ib.  i.  150.  againstany  of  the  king's  successors,  or  others, 
OfTa ;  sometimes  we  find  a  bishop  signing  who  should  impugn  the  grant  even  where  the 
jubente  Rege,  ib.  i.  96.  grant  is  to  a  layman  ;  v.  int.   alia.  Kemble,  i. 

(>0  Ib.  ii.  263.  A.D.  946.  Edmund.  102.  a.d.  738  ;  ib.  ii.  p.  263  ;  the  records  of 

(o)  Int.  al.  Kemble,  i.  96.  a.d.  736  ;  Hem-  what   passed   at  these   assemblies   were  evi- 

ing,  222-3  ;  Bertwlf.   R.  Merc.     The  queen,  dently  drawn  up  by  monks  or  members  of  the 

and  many  bishops  and  duces  sign  "  con-  clerical  body,  and  this  gave  a  tone  to  the  whole, 
sensi" — there  are  the  simple  names  of  others  (r)  V.  int.  al.  Heming,  319.  412  ;  Kemble, 

appended.     The  queen,  no  doubt,  as  well  as  i.  248.  a.d.  811  ;  "  subscripsi"  is  the  usual 

the  king,  frequently  received  a  present,  v.  int.  addition  to  the  other  signatures ;  though  in 

al.  Kemble,   ii.  p.  10.  Berhtwlf;  which  ulti-  some  instances  all  sign  "consensi,"  Kemble, 

mately  was  claimed  as  a  right  under  the  name  i.  p.  41  and  106  ;  et  v.  sup.  p.  27. 
o{  Queen's  (/old.   Dialog,   on  the  Ex.  lib.  ii.  (s)  Kemble,  i.  104.109. 

c.  12.  {t)  Int.  al.  Heming,  p.  44. 321  ;  Ego  Kyne- 

(j))    "   Consilio   meorum    conciliatorum."  thryth,  Dei  Gratia  Regina,   Kemble,  i.  244 ; 

Grant  of  Uhtred  Subregulus,  with  the  assent  and  Sax.  Chron.  p.  41 ;  the  king's  sisters  are 

of  Offa.  Heming,  325-7 ;  et  v.  int.  al.  Dug.  amongst  the  advisers. 
Monast.  i.  586.  (m)  Heming,  414. 

{q)  Int.  al.  "  monasteria  quae  consfruxit,^' 
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been  lost  or  casually  destroyed  {x).  Wills  and  other  dispositions  of 
property  were  also  made  and  witnessed  at  these  councils,  as  has  been 
before  noticed,  and  wills  were  also  there  opened. 

The  Anglo-Saxon  kings,  with  the  assistance,  or  latterly  perhaps 
through  the  medium,  of  their  councils,  exercised  contentious  juris- 
diction. Edgar  and  Canute  appear  to  have  made  regular  progresses  (z/) 
through  their  dominions  to  superintend  the  internal  government,  and 
to  hold  courts  for  the  administration  of  justice  (c).  The  king's  ordi- 
nary Curia  or  Council,  and  the  Wittenagemot  (a),  were  the  only  courts 
for  deciding  controversies  arising  between  the  king  and  his  thanes,  or 
optimates,  and  between  king's  thanes  themselves  (b).  Persons  of  high 
degree,  as  bishops,  might,  it  seems,  proceed  in  the  king's  court,  in 
respect  of  questions  arising  between  themselves  and  persons  of  in- 
ferior degree  (c).  If  a  hlaford  nnjustly  upheld  his  evil  doing  man, 
application  might  be  made  to  the  king  for  redress  {d). 

The  parties  appear  to  have  pleaded  their  own  causes  (e),  unless  at 
the  great  assemblies,  when  the  rhetores  and  causidici,  who,  as  before 
mentioned,  were  universally  perhaps  ecclesiastics,  attended  (/). 

There  were  some  cases  in  which,  possibly  from  the  earliest  times, 
application  might  be  made  to  the  king  and  his  council  by  persons 
below  the  rank  of  optimates,  when  they  could  not  obtain  justice  in  the 
ordinary  tribunals  ;  but  they  are  not  distinctly  marked  in  the  codes  (g). 
Ultimately  from  the  infusion  of  imperial  notions  of  prerogative  by  the 
ecclesiastics,  the  right  of  appeal  from  all  the  inferior  tribunals  to  the 
King's  Court  became  fully  established  {h).     Sometimes  on  such  appli- 

(.r)   Heming,  65.  86;  ib.  327:  a  page  in  land,  might  be  reversed  at  the  county  court, 

the  chartulary  had  there  been  torn  out.    The  Hist.  Eliens.  c.  x.  p.  469.  temp.  Edg, 
kings  of  the  Francs  it  appears  (Marc.  Form.  (c)  Hist.  Rames.  442.  444.     A  suit  temp. 

Lindenb.  105),  also  exercised  the  prerogative  Cnut.  by  a  bishop,  to  inforce  a  contract  for 

of  granting  substitutes   for  lost   deeds,  and  sale  of  an  estate,  against  a  Dane  and  his  wife, 

confirming  titles.  Cart.  JEthelwlf.  a.d.  844  ;  Kemble,  ii.  p.  19. 

(y)  "  Comitante  ilium  regina  sua  et  regni  (d)  JSthelst.  §  3  ;  Anc.  L.  p.  201. 

optimatibus,"  Hist.  Eliens.  xxvii.  p.  505.  (e)  "  Mulieri  tamen  adhuc  litig^nti,  etduo 

(z)  Hist.  Rames.  441.  443 ;  Palgrave  Rise,  ejusdem  villse  molendina,  qure  catulos   suos 

&c.    649.     The   optimates   sometimes   got  a  vocabat,  pertinentias  manerii  non  contingere, 

present  from  the  winning  party.  Hist.  Rames.  voce  garuld  a.&Tm3.nti."  Hist.  Rames.  p.  443. 

Ixxxv.  p.  442.  This  was  before  Canute  in  the  King's  Court, 

(a)  On   some  occasions  the   king's  court  Forum  Regis. 

{Ctiria  Regis)  held  at  the  usual  stated  times  (J")  Hist.  Eliens.  c.  x.  temp.  Edg. 

■was  in  fact  a  wittenagemot.  (y)   Edg.    Pol.    §   2  ;  Anc.   Laws,    i.   267  ; 

(b)  ^Ethelr.  §  11  ;  Anc.  L.  i.  p.  297.  com-  Bromt.  871,  repeated  by  Canute,  §  17.  p. 
pared  with  Capit.  Car.  et  Ludov.  Ed.  Lindenb.  385-7;  Code  of  Will.  L  §  43.  p.  415;  see 
lib.  iii.  c.  77,  and  subsequent  practice  under  the  Edin.  Rev.  vol.  35.  p.  10.  This  was  also 
the  Norman  sovereigns  ;  Edinburgh  Rev.  No.  the  practice  in  the  continental  states  Marc. 
Ixix.  p.  29,  30.  "  Merciorum  optimates  diju-  form  lib.  i.  c.  28.  Many  of  the  laws  of  the 
dicaverunt"  at  Tomeworth,  in  Pascha.  Cart,  foreign  codes  emanated  from  applications  so 
Bertwlf.  A.D.  840.  Kemble,  ii.  p.  7.  ''  Edicitur  made,  int.  al.  Long.  i.  17.  5. 

Generale  Placitum  apud  Lundoniam — Beatus  (h)  See  Allen  on  the  Prerog.  Append,  xiii. 

Edelwoldius  prsefatum  Leofricum  in  jus  pro-  Blackst.  Com.  i.  250.   Cin-ia  Regis  is  first  used 

traxit,"  &c.  Hist.  Eliens.  c.  x;  et  v.  ib.  c.  in  the  restricted   sense  of  a  court  of  justice, 

xlvi.  temp.  Edg.     It  would  seem  that  a  judg-  temp.  Hen.  IL 
ment  of  a  general  council,  on  a  plea  as  to 
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cations  a  precept  was  sent  to  the  inferior  tribunals  in  the  name  of 
the  king,  with  directions  to  do  right  in  the  cause  (i) ;  and  precepts  or 
writs  were  issued  in  the  name  of  the  king,  in  affirmance  of  the 
judgments  of  inferior  courts,  and  to  quiet  possession,  for  which  a  fine 
appears  to  have  been  given  (k). 

Great  oifenders,  particular!}'  those  who  were  members  of,  or  might 
be  summoned  to  the  King's  Court,  were  tried  at  that  tribunal  (/).  On 
these  occasions  it  was  the  assembled  optimates  or  deliberative  members 
of  the  council,  like  the  thanes  at  the  county  court,  who  pronounced 
judgment  (m).  The  House  of  Lords,  the  present  council  of  optimates, 
in  this  respect  still  retains  its  Anglo-Saxon  organization. 

Besides  the  jurisdiction  which  was  exercised  by  the  king  in  his 
court,  or  by  his  councils,  he  appears  to  have  exercised  a  kind  of  equit- 
able j  urisdiction  for  mitigating  the  rigour  of  the  positive  law  laid  down 
in  the  codes,  when  its  strict  execution  in  the  particular  case,  would  have 
operated  injustice.  Thus,  it  is  declared  by  the  code  of  Edgar,  that  if 
the  law  were  too  heavy,  a  mitigation  might  be  sought  from  the  king  {n). 
The  law  of  Edgar  appears  in  terms  to  apply  to  the  fines  and  compen- 
sations fixed  by  the  law  for  personal  injuries  ;  the  laws  of  the  Burgun- 
dians  notice  this  prerogative  in  more  extensive  terms ;  it  was  there 
declared  that  it  belonged  to  tlie  king  to  solve  ambiguities,  and  to 
interfere  when  a  case  arose  requiring  a  remedy,  but  as  to  which  the 
written  law  was  silent ;  and  to  apply  the  doctrines  of  equity  to  the 
decision  of  cases  involving  special  considerations  (o).  In  each  nation 
the  prerogative  appears  to  have  been  of  imperial  origin  (p). 

Edgar's  successors,  Anglo-Saxon,  Norman,  and  English,  continued 
to  exercise  this  jurisdiction,  which  is  the  germ  of  thejurisdiction  of 
the  Court  of  Chancery.  To  the  king  also,  it  belonged  to  protect  per- 
sons in  holy  orders,  and  strangers  who  had  no  patron   or   defender, 

(J)  Hickes,  Dissert.  5.  43  ;  Allen,  p.  97.  037-8  ;  et  v.  sup.  and  Kemble,  ii.  p.  7.  Cart. 

(^)  "  Hardecnut  Rex,  Agelwin.  et  omnibus  Berhtwlf.  a.d.  840.     It  is  remarkable  that  as 

Burgensibus  de  Tedford  salut.  notum  sit  vobis  in  the  highest  common  law  court  of  judicature, 

quod  ego  volo  et  prsecipio,  ut  Abbas  ^thel-  the  House  of  Lords,    so  in  the  lowest,  the 

stanus  de  Ramesia  habeat   mansuin  suum  in  court  baron,  the  judgment  is  still  pronounced 

Tedford,  ita  plene  et  ita  libera  sicut  habuit  in  by  the  members  of  the  court,  the  office  of  the 

diebus  Cnutonis  patris   mei."    Hist.   Rames.  president  being  ministerial  only, 
xcix.  p.  449  ;  etv.  ib.cvii.  temp.  Edw.  Confess.  {n)  "  Inter  equitatem  jus  que  interpositam 

p.  453;  this  was  in  the  nature  of  an  exemplifi-  interpretationem,  nobis  solis  et  oportet  et  licet 

cation;  it  was  under  the  king's  seal:  these  inspicere,"  Imp.  Constantin.  Cod.  J.  i.  14.  1, 

precepts  were    continued  to  be  issued   after  "  Si    quid  vero   in  iisdem    legibus    fortassis 

the  Conquest,  Heming,  p.  78.  obscurius  fuerit,    oportet  id   ab   imperatoria 

{I)    Sax.    Chron.    a.d.   1020  ;    Ethelward.  interpretatione  patefieri,  duritiam  que  nostrse 

Ealdorman,  and  Edwy.  &c.  ib.  1052.  humanitati    incongruam,    emendari."     Imp. 

(m)  "Tunc   dixit "  Rex    (Edw.    Confess.)  Valent.  et  Mart.  Cod.  J.  i.    14.  9;  and  see 

Karissime     Domini     Comites     et      Barones  Allen,  on  the  Prerog.  p.  94. 
terree — volo  quod  inter  nos  rectum  judicium  (o)  Edg.  Sec.  §  2  ;  Anc.  L.  i.  267. 

decernabis,  et  debitam  justiciam  faciatis,"  im-  {}))  V.  sup.  n.  (w) ;  and  see  the  recital  in 

peachment  of  Godwin  Eorl.  a.d.  1045 ;  Bromt.  Leg.  Burg.  52. 
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This  law  is  repeated  in  tlie  treatise  called  the  Laws  of  Hen.  I.,  where 
it  is  added,  that  the  king  is  the  defender  of  the  poor  and  defence- 
less (§'). 

Alfred,  as  appears  from  the  contemporary  testimony  of  Asser  one 
of  his  bishops,  exercised  in  person  a  superintending  and  appellate 
authority  over  all  the  tribunals  in  his  dominions,  correcting  and 
reversing  their  decisions  according  to  his  own  judgment  (r).  Others 
of  the  kings  may  have  occasionally  assumed  this  authority,  but  latterly 
all  appellate  jurisdiction  from  the  decisions  of  the  ordinary  courts 
appears  to  have  been  exercised  by  the  council.  However,  as  regards 
the  prerogative  of  tempering  the  law  itself,  and  other  matters  purely 
of  grace  above  enumerated,  these  would  probably  in  all  cases  be  exer- 
cised personally  by  the  king,  or  some  person  under  an  express  delega- 
tion from  him  (s).  If  Ingulphus,  who  was  the  contemporary  of  Edward 
the  Confessor  and  of  William,  and  high  in  the  estimation  of  the 
latter,  can  be  relied  upon,  we  may  pronounce  that  this  prerogative  was 
deputed  to  the  Chancellor,  at  least  from  the  time  of  Edward  the 
Elder  {t).  However,  Ingulph's  account  of  the  office  of  the  Chancellor 
in  these  early  times,  is  not  supported  by  any  contemporaneous  docu- 
ments. But  there  is  little  doubt  that  the  office  of  the  Chancery,  for 
making  out  the  royal  charters  and  precepts,  then  existed  :  this  also 
was  a  Roman  institution  (u), 

Edward  the  Confessor,  in  imitation  of  the  Francic  sovereigns  (a:), 
introduced  the  use  of  a  seal  to  authenticate  his  acts  (?/),  and  the  chan- 
cellor {z)  may  have  been  its  keeper,  as  well  as  the  chief  of  the  king's 
chapel,  the  usual  repository  of  the  royal  documents. 

The  office  of  Chancellor  was,  as  we  shall  see,  continued  after  the 
Conquest  (a),  as  was  the  use  of  a  royal  seal,  but  even  in  the  time  of 


{q)  Cnut.  40  ;  Anc.  L.  401  ;  et  v.  ib. 
Etlielr.  349.  and  416  notexxv ;  Leg.  Hen.  I. 
c.  X.  §  3  ;  Anc.  L.  vol.  i.  p.  520. 

(r)  According  to  Ingulph.  p.  870,  his 
judges  bore  a  nearer  resemblance  to  the  Nor- 
man justiciarii  than  Anglo-Saxon  ealdormen, 

(s)  In  Leg.  Hen.  I.  c.  x.  de  jure  regis,  it 
is  stated  that  the  matters  there  mentioned  re- 
quired to  be  deputed  "  defiuitaprEelocutione," 
et  V.  ib.  c.  19. 

{(.)  "  Cancellarium  suum  eum  (Turketil  or 
Turquetil)  constituit  ut  qusecunque  negotia 
temporalia  vel  spiritualia  regis  judicium  ex- 
pectabant,  illius  coacilio  et  decreto  omnia 
tractarentur,  et  tractata  irrefragabilem  sen- 
tentiam  sortirentur,"  Ingulph.  Script.  Post. 
Bed.  877.  There  are  other  notices  of  Tur- 
ketil, Cart.  Edr.  R.  a.d.  948,  "  delicti  clerici 
et  cognati  Turketeli,''  "  ejusdem  Turketeli 
et  aliorum  jurisperitorum  concilio,"  Kemble, 


ii.  280  ;  but  Sir  F.  Palgrave  treats  Ingulph's 
account  as  apocryphal. 

(m)  Of  the  oflBce  of  the  Roman  Chancery, 
see  Cod.  Just.  i.  49.  11.  8.  and  the  notes  of 
Gothofred,  et  v.  Novel  xliv.  c.  1.  No.  161. 

(x)  V.  infra,  p.  79,  n.  (d). 

(y)  Hist.  Rames.  vii.  453.  and  457  ;  Palg. 
Rise,  p.  651.  ccxvi ;  Hickes,  Dissert,  p.  48. 

(z)  Spelman,  (Gloss,  p.  109,)  enumerates 
several  Chancellors  of  Edward  the  Confessor, 
he  had  a  regular  establishment  of  king's 
priests.  Sax.  Chron.  a.d.  1044,  5.  8,  the  chief 
of  thera  probably  held  the  office  of  Chancellor; 
Stigand  is  described  as  king's  counsellor,  and 
"  hand  priest"  or  chaplain  :  Sax.  Chron.  a.d. 
1051;  Cott.  MS.  ed.  Gibs.  p.  166,  167: 
the  first  notice  of  Chancellor  by  name  in  that 
venerable  document  is  a.d.  1093. 

(a)  Hickes,  Dissert,  p.  47. 
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Will.  II.  the  Chancellor  signs  amongst  the  chaplains  only.  So  that, 
although  Turketil,  Edward  the  Elder's  Chancellor,  may  have  been 
invested  with  great  authority,  it  is  not  probable  that  the  office  of 
Chancellor  had  yet  attained  to  the  high  dignity  which  is  to  be  implied 
from  Ingulph's  account.  In  France,  however,  the  office  of  Chancellor 
in  Turquetil's  time  very  nearly  resembled  what  it  afterwards  became 
in  England  under  the  Anglo-Normans  {h)  ;  the  Chancery  there,  over 
which  the  High  Chancellor  presided,  was  the  office  in  which  the  pre- 
cepts and  grants  which  issued  from  the  king  were  made  out,  and  there 
was  a  college  of  clerks  for  the  purpose  (c).  The  Chancellor  kept  the 
royal  seal  by  which  the  precepts  and  grants  were  authenticated  {d). 

There  is  a  remarkable  document  of  the  time  of  Athelstan,  which 
possibly  may  be  considered  as  the  first  authentic  indication  of  the 
interference  of  the  commons  in  matters  of  legislation  as  a  body  dis- 
tinct from  the  proceres  who  composed  the  council  or  curia  of  the  king. 
It  seems  that  Athelstane  sent  commissioners  or  royal  missi,  as  such 
functionaries  were  then  denominated  amongst  the  Francs,  requiring 
or  authorizing  the  inhabitants  of  the  county  of  Kent,  and  of  other 
counties,  to  meet  and  resolve  upon  such  amendments  in  the  laws  as 
they  deemed  expedient  to  be  adopted  (e).  All  the  inhabitants,  bishops, 
eorls,  thanes,  and  ceorls  or  villani,  of  Kent  accordingly  met,  and  they 
resolved  upon  a  petition  or  address  to  the  king  (/),  in  which  they  stated 
that  they  had  agreed  upon  eight  several  capitula,  which  they  presented, 
and  prayed  that  the  king  in  his  mercy  would  point  out  whether  they 
had  exceeded  or  fallen  short  of  what  he  desired,  adding  that  they  would 
implicitly  conform  to  his  wishes  (g).  The  Decretum  Sapientium 
Anglise,  agreed  to,  first  at  Exeter,  then  at  Faversham,  then  at  Thun- 
dersfield  in  Surrey  (h),  and  the  Judicia  Civitatis  Londoniae,  agreed 
upon  by  the  eorls  and  ceorls  {comites  et  villani)  of  London,  are  of  a 
similar  character  (i). 

{h)  "  Atqui  inter  nostra  capitula — consultu  {d)  "  Gerulus   annuli  regalis,  quo   eadem 

Erchimbaldo  cancellario  nostro  inserere  jus-  signabantur   privilegia,"  Pitlisei,  Gloss.  Bal. 

simus,"   Prcef.  in  Capit.  Ludovic,   Imp.  Ba-  torn.  ii.  711. 

luze,  i.  Prsef.   c.  ix.  "  Volumus  ut  capitula  (e)  Edward  the  Elder  seems  to  have  sent 

quse   a    nobis — consultu  nostrorum    fidelium  similar  requisitions,  Bromt.  p.  83G,  51. 

constituta  sunt,  a  cancellario  nostro  archiepis-  (/)  "  Karissime  "    is   the  style  in  which 

copiet  comites, &c.,accipiant — etunusquisque  the   king  is  addressed,  Anc.  L.  1.  p.  216; 

— coram  omnibus  relegant,"  Capit.  a.d.  823,  Bromt.  850. 

ibid.  c.  XV. ;   Capit.  Caroli  Calvi,  a.d.  853  {g)  Decret.  Episc.  &c.  de  Cantia,  Bromt. 

and  861,  to  same  eflfect,  ib.  c.  xvi.  p.  850  ;  Anc.  L.  i.  216,  217. 

(e)  "  Cui  (apocrisiario)  sociebatur  SMJwmMS  (/^)  Bromton,  848.  852;  Anc.  L.  i.  217 — 

cancellarius,  qui  a  secretis  olim  appellebatur ;  219.     These  resolutions  are  distinct  from  the 

erant  qui  illi  subjecti,  prudentes  et  intelligentes  laws  which  were  enacted  at  a  great  council  or 

etjideles  viri,  qui  prsecepta  regia,  absque  im-  synod,  held  by  ^Ethelstan  at  Greateley,  ib. 

moderata  cupiditatis  venalitate  scriberent,  et  p.  195.  218.  221 ;  Bromt.  845. 

secreta  illis   fideliter  custodient,"  Hincmar,  («)  Bromt.  Anc.  L.  i.  229 — 239,  particu- 

cited  Baluze,  torn.  ii.  p.  711.  larly  the  last  passage  of  No.  viii. 
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It  will  be  seen  in   a  subsequent  Chapter,  in  which  the  rise  of  the 
English  House  of  Commons  to  its  present  state  is  shortly  traced,  that 
it  was  always  hy  way  of  petition  that  the  Commons  interfered,  even  when 
they  became  by  their  representatives  a  distinct  and  recognized  branch 
of  the  legislature  ;  sometimes  the  Lords  joining  them  in  the  petition,  at 
other  times  the  petition  being  addressed  by  them  alone  to  the  king,  or 
to  the  king  and  the  Lords,  or  sometimes  to  the  Lords  alone  {j).  It  is  from 
this  circumstance,  and  from  the  totally  different  character  of  the  Com- 
mons' branch  of  the  legislature  to  that  of  the  Lords,  that  I  have  been  in- 
duced to  think  that  the  House  of  Commons  must  have  originated  as  a 
distinct  institution,  not  as  a  constituent  part  of  the  great  council.     The 
documents  above  referred  to  appear  to  me  to  point  out  the  germs  from 
which  it  sprung.     The  very  learned  and  intelligent  compilers  of  the 
Ancient  Laws  of  the  Anglo-Saxons  have  not  offered  any  explanation  of 
these  documents ;  indeed,  before  I  ventured  to  put  the  above  inter- 
pretation upon  them,  I  looked  in  vain  for  any  explanation  as  to  their 
character,  in  the  works  of  our  most  celebrated  antiquaries  and  histo- 
rians.    In  former  times  it  would  have  been  too  bold  a  flight  even  to 
hint  that  the  legislative  authority  of  the  House  of  Commons  (Jt)  might 
in  any,  the  slightest  degree,  be  traced  to  an  institution  which  had  pre- 
vailed in    the   Roman   provinces;    yet,   considering    the  weight   that 
imperial  sanction  must  have  had  in  recommending  any  institution  to 
the  Anglo-Saxon  sovereigns,  whose  prerogatives,  as  we  have  seen,  were 
chiefly  founded  on  imperial  doctrines,  it  seems  to  me  not  unworthy  of 
attention,  that  the  Theodosian  Code  would  have  informed  the  king  and 
the  legislators  of  the  time  that,  under  the  authority  of  the  imperial 
constitutions,  regular  assemblies  of  the  Provincials  w^ere  held  through- 
out the  empire,  at  which  petitions  were  agreed  upon  for  the  reform  of 
abuses,  and  the  adoption  of  such  measures  as  were  considered  neces- 
sary for  the  public  benefit,  and  for  the  amendment  of  the  law  (Z).     A 
deputy  or  speaker  Avas  chosen  to  lay  the  petition  before  the  emperor. 
The   petition    was  discussed    in  the   imperial  consistory  {m)  ;  and  if 

{j)  The    following    authorities,    taken   at  (Z)  Cod.  Theod.  lib.  xii.;  Amm.  Marcell. 

random,   may  suffice  for  the  present: — "A  xxviii.  c.  6,  p.  418,  note  of  Valesius  ;    In- 

lour  tres  redoute  Seignr.  le  Roi,  suppliont  ses  quiry,   p.  61 — 66  ;  and  see  Palgr.  Rise,   &c. 

lieges,  Prelats,  Dues,  Contes,  Barons,   Com-  p.  ccccvii.  viii.,  ccccxi.  vol.  1.  p.  535. 
munes,    Citeszeins,   Burgeois   et  Marchants,  {m)    V.  supra,     p.    71,    note    (/)  ;     and 

de  son  roialme,"  &c. — Respons.  Le   Roi   le  Savigny,    torn.  i.  p.  81.     ffilius  Lampridius 

voet.  31  Ed.  I.  Rot.  Pari.  ii.  p.  364.      Item,  relates  of  Alexander  Severus,  that  he  never 

Suppliont   les    dites   Communes    a   Roy  leur  issued  any  law  without  first  discussing  it  with 

Sr.  &c. — Respons.  "  Nostre  Sr.  le   Roi,  par  his    Council   of   Jurisperiii,    Baluze,    Prsef. 

I'advis  de  son  conseil,  et  auxint  des  Seignrs.  xxxii.     Hadrian  gave   to   the   Imperial  Con- 

de  son.  roiahne  ent    ferra    tielle    ordenance  sistory  a  regular  organization.     The  Prtesides 

come  lour  semblera  mieltz  q  doit   estre  fait  of  the  provinces   had  a  similar  council,    Sa- 

en  ce  cas,"  ib.  p.  366.  vigny,    ib.    84  ;  and   see   Niebuhr,    Hist,    of 

{Jc)  I  do  not  here  speak  of  taxation.  Rome,  vol.  v.  2(i8. 
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granted,  a  law  in  conformity  with  it  was  drawn  up.  Many  of  the  laws 
to  be  found  in  the  imperial  codes  were  founded  on  petitions  of  this 
nature  (w).  Some  of  the  capitularies  of  Charlemagne  and  his  succes- 
sors evidently  originated  in  petitions  of  the  people,  agreed  upon  at 
similar  assemblies  (o)  ;  and  if  I  have  not  misapprehended  the  autho- 
rities I  have  referred  to  in  regard  to  this,  as  well  as  almost  every 
other  institution,  one  nearly  uniform  system  then  prevailed  throughout 
civilized  Europe.  But  it  was  in  England  alone,  as  will  be  more  fully 
noticed  hereafter,  that  by  the  steady  perseverance  of  the  middle  classes 
as  they  rose  into  consequence,  these  institutions  were  so  modelled  as 
practically  to  give  to  those  classes,  all  the  advantages  that  could  have 
been  secured  from  an  original  recognition  of  co-ordinate  and  equal 
rights  in  every  class  of  the  community. 

It  remains  only  to  consider  the  Synods  which  were  held  for  the 
despatch  of  business,  temporal  and  ecclesiastical,  in  which  the  clergy 
were  concerned. 

Synods  of  a  mixed  character  (p),  that  is,  at  which  the  king  and  his 
optimates  {q),  lay  as  well  as  ecclesiastical,  attended,  were  frequently 
held.  These  also  were  legislative  (?)  assemblies  as  well  as  judicial 
tribunals.  Tithes  {s)  were  one  of  the  principal  subjects  of  the  laws 
made  at  these  assemblies.  Similar  assemblies  were  held  amongst  the 
Francs  ;  there  a  Capellanus  presided  {t). 

The  voluntary  jurisdiction  of  these  assemblies  has  already  been 
mentioned. 

Here  contentions  between  bishops  and  other  ecclesiastical  bodies  (?<), 
and  between  them  and  laymen  (a;),  were  settled  by  accommodation 
and  by  judgment ;  but  in  judicial  proceedings  before  synods  the 
judgment  vi^as  not,  as  in  the  ordinary  courts,  given  by  the  members  of 
the  synod  ;  it  was  pronounced  extra  ordinem  by  the  presiding  arch- 
bishop or  bishop,  the  members  of  the  synod  acting  as  assessors,  much 
after  the  mode  of  proceeding  before  the  Praeses  which  prevailed  in  the 

(n)  See  the  note  of  Valesius  above  cited,  (p)  "  God's  kind  and  world's  kind,"  Spelm. 

"   QuEe    pietatem    nostram    viri    spectabilis  Concil.  419.  421  ;  Tyrrel,  p.  219. 

Bubuli   Comitis    et   Legati   decernere   coegit  {q)   Heming,  p.  464  ;  Smith's  Bade,   Ap- 

eloquium,"  Cod.  Theod.  xi.  i.  34.     It  was  at  pend.    768-9  ;    Dugd.    Monastic,    i.    587-8. 

these  assemblies  that  the  aurtim  coronarium,  590-1  ;  Kemble,  i.   188,  a.d.  789  ;  ib.  200. 

or  present   to   the  Emperor  in  the  way  of  a  227.  a.d.  804,  &c. 

"  benevolence,"   on  his  birth-day  and  other  (r)  Edmund,  Ecclesiastical  L.  Anc.  L.  i. 

occasions  of  public  rejoicing,  was  voted,  ib.  245  ;  Secular  L.  ibid.  247. 

xii.  12. 15  ;  and  see  Gothofred's  Commentary,  (*)  See  Tyrrel,  Bib.  Polit.  219  ;  and  Spel- 

p.  599.      It  is   remarkable   that  Gibbon  has  man,  Concil.  there  cited, 

scarcely  noticed  these  assemblies.  {t)  Hincmar.  Heinnec.  El.  Jur.  Germ.  iii. 

(o)  Baluze,  torn.  i.  p.  406.  ii.  347.  350.  1.  §  17. 

Palgr.  p.  ccccxvii.     The   Commons,   it   is   to  («)  V.  int.  alia  Kemble,   i.  276.  a.d.  824. 

be  observed,  under  the  Normans,  sometimes  (<r)  Int.  al.  Heming,  p.  30.  suit  between  a 

sat  in  one  town,  whilst  the  Lords  were  sitting  Bishop  and  an  Eorl  or  Dux,  Kemble,  i.  280, 

in  another,  Hallam,  M.  A.  iii.  55.  a.d,  825, 
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time  of  Justinian  {z).  Even  when  the  king  himself  was  present,  the  pre- 
siding bishop  pronounced  the  judgment  {a).  A  judgment  of  a  synod 
might,  it  would  seem,  be  reviewed  by  the  king's  council  (5). 

The  decisory  oath  supported  by  cojurors,  before  referred  to,  was  the 
common  medium  of  proof  resorted  to  at  these  tribunals  (c).  When 
questions  arose  between  ecclesiastics  and  laymen  as  to  temporal  pos- 
sessions, they  were,  it  would  seem,  commonly  settled  before  the  ordi- 
nary tribunals,  "  legali  jure''''  {d). 

Ecclesiastical  synods,  composed  of  the  clergy  alone,  and  presided 
over  by  a  bishop,  were  held,  from  the  first  establishment  of  Christi- 
anity, for  the  discussion  of  matters  of  purely  ecclesiastical  cogni- 
zance (e).  Matters  relating  to  ecclesiastical  government  and  discipline 
were  there  settled  and  determined.  A.D.  796,  one  of  these  synods 
was  held,  for  enforcing  Pope  Leo's  prohibition  against  spiritual  bodies 
placing  themselves  under  lay  patrons  or  hlafords  (/).  In  early  times  it 
would  seem  that  bishops  were  occasionally  chosen  and  deprived  at 
these  synods  ;  but,  in  the  time  of  Edward  the  Confessor,  the  appoint- 
ment of  bishops  was  with  the  king(^).  Controversies  arising  between 
members  of  the  clerical  body  as  to  their  civil  rights,  as  before  has  been 
mentioned,  were  usually  decided  or  disposed  of  at  these  synods  (A).  It 
seems  that  the  bishops,  at  the  ecclesiastical  synods  held  before  them, 
exercised  jurisdiction  over  all  persons  within  their  dioceses,  laymen  as 
well  as  clerks,  as  regards  all  offences  "  contra  Christianitateni.''^  Many 
abbots  claimed  exclusive  jurisdiction  as  to  the  same  matters  within  the 
bounds  of  their  possessions  (i). 

When  the  perpetrators  of  criminal  acts  could  not  be  discovered  by 
ordinary  means,  this  tribunal  was  resorted  to  (k). 

Questions  as  to  the  validity  of  marriage,  and  as  to  divorce,  which 
were  universally  acknowledged  to  be  purely  of  ecclesiastical  cogni- 
zance (/)}  must  also  have  been  here  decided :  they  could  hardly  have  been 

(z)  Inst.  iv.  15.  8,  v.  supra,  p.  67.  tine,  Becle,  Hist.  Ecc.  i.  c.  27,  respons.  4  ; 

(a)  "  Ibi  jEtbelhardus  Episc.  mihi  regebat      and  see  Palgr.  171. 

atque  judicaverat,    cum  testimonio  Coenwlfi  (f)  Sax.  Chron.  a.d.  796. 

Regis,  &c. — coram  omni  synodo,"    Heming,  (g)  Sax.  Chron.  a.d.  656  ;  Palgr.  173. 

p.  447-8.  A.D.  804.  "  Prsesidente  ibi  Rege —  (h)  V.  sup.  et  int.  al.  Kemble,  i.  223.  a.d. 

statuta    est    atque    decreta    ab    Episcopo,"  803. 

Kemble,  a.d.  824.  i.  276;   numerous  other  (0  Thorn,  p.   1791.     Grant  of  Edgar  to 

instances   of  synods  of  this   description  are  Glastonbury,     Malmsbury    Antiq.    Gale,    p. 

recorded.  320. 

(b)  Kemble,  ii.  p.  19.  (k)  Hist.  Rames.  p.  440.     The  king  (Ca- 

(c)  In  criminal  as  well  as  civil  cases.  Hist.  nute)  there  sent  his  prsecept  to  compel  the 
Rames.  p.  440  ;  and  seethe  references  above.  appearance  of  the  accused. 

(d)  Dug.  Monast.  i.  591.  The  Edict  of  (/)  Assizes  of  Jerusalem,  c.  cxxii. ;  M.  Par. 
Chlotar  II.,  Baluze,  torn.  i.  p.  23,  is  to  the  p.  168,  10.  15.  ;  lb.  p.  271,  12.  383,  28,  &c., 
same  effect.  625,  27.  634,  30. 

(e)  See  Pope  Gregory's  letter  to  St.  Angus- 
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submitted  to  the  judges  of  the  county  court,  or  to  a  court  composed 
even  in  part  of  laymen,  no  decision  of  theirs  could  have  prevailed 
against  the  canons. 

It  has  already  been  mentioned  that  the  clergy,  in  all  matters  which 
were  left  to  their  jurisdiction,  resorted  to  that  law  which  they  looked 
upon  as  alone  containing  the  true  principles  of  jurisprudence, — 
namely,  the  Roman  law.  Dr.  Ridley,  writing  on  this  subject,  makes 
the  following  remarks  (m) : — Many  of  the  titles  of  the  canon  law, 
such  as  those  of  buying  and  selling,  of  leasing,  letting  and  taking  to 
farm,  of  mortgaging  and  pledging  (/i),  of  giving  by  deed  of  gift,  of 
detecting  of  collusion  and  cousenage  (o),  of  murder,  of  theft  and  receiv- 
ing of  thieves,  and  such-like  (p),  although  tliey  are  known  notoriously 
to  belong  to  the  cognizance  of  the  common  law  at  this  day,  yet,  with 
the  matters  whereof  they  treat,  were  anciently  in  practice,  and  allowed 
in  bishops'  courts  in  this  land  amongst  clerks  :  the  very  learned  Mr. 
Spmner  subscribes  to  this  opinion  {q).  The  practice  in  the  time  of  the 
Normans  was  conformable  with  that  of  the  previous  ages.  Whether 
any  traditional  remembrance  of  the  Roman  law,  which  was  pre- 
served, in  London  and  other  commercial  towns,  contributed  to  this, 
must  be  left  to  conjecture.  "When  we  come  to  the  reign  of  Hen.  II.  we 
shall  find  that  many  of  the  Roman  doctrines  above  adverted  to,  par- 
ticularly as  to  the  contract  of  letting  and  hiring,  and  of  pledge,  were 
in  operation  in  the  King's  Court,  and  without  being  noticed  as  of  novel 
introduction :  from  thence  they  became,  with  modifications,  incorpo- 
rated in  the  common  law.  These  doctrines  are  not  to  be  found  in  any 
of  the  codes,  so  that,  omitting  the  influence  of  tradition,  we  can  only 
look  to  the  clerical  members  of  the  King's  Court,  or  to  the  ecclesias- 
tical synods,  as  the  medium  of  their  introduction,  unless  indeed  we 
assume,  that  they  were  altogether  imported  directly  from  the  texts  of 
the  Roman  law,  by  the  clerical  justices  who  presided  in  the  King's 
Court  under  the  Anglo-Norman  sovereigns. 

Questions  as  to  the  validity  of  wills  of  real  and  personal  estate 
were,  as  we  have  seen,  of  a  nature  that  might  well  be  decided  upon 
under  the  directions  of  the  president  at  the  county,  hundred,  and 
manor  courts;  though,  as  will  be  more  fully  noticed  hereafter,  the 

{m)  View  of  Civil  and  Eccles.  Law.  for  the  privilege  of  clerks  being  subject  in  all 

(«)  See  M.  Paris,  115, 15.  135,  9.  365,46.  cases  to  the  jurisdiction  of  their  own  tribu- 

(o)  Fideilsesioneetjuramentitransgressione,  nals  exclusively,  et  v.  Hallam,  M.  A.  ii.  310. 

M.  Par.  134,  61 ;  Assizes  of  Jerusalem,  c.  xxii.  And  see  the  letter  of  Pope  Innocent,  a.d. 

{p)  Usury,  M.  Par,  114,  58.  1245,   though   he  adds    "nisi   super   feudis 

{q)  Somner,  Antiq.  of  Cant.  Append,  p.  qusestio  civihs  oriatur,"  M.  Paris,  588,  29. 

49.     One  of  Becket's  great  contentions  was 

G  2 
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bishops,  on  the  separation  of  ecclesiastical  from  civil  jurisdiction  in 
the  reign  of  Will.  I.,  in  conformity  with  the  general  opinion  of  the 
times  (r),  carried  with  them  the  jurisdiction  as  to  wills  and  intestacy, 
so  far  as  regards /personal  estate.  It  may  be  proper  to  observe,  though 
by  anticipation,  as  regards  cousenage  and  Jidei  lcesio,  that  in  after- 
times  a  contest  between  the  courts  of  common  law  and  the  ecclesi- 
astical law  courts  arose,  which  ended  in  a  distinct  court  acting  on  the 
principles  of  the  Roman  law — namely,  the  Court  of  Chancery — taking 
to  itself  the  jurisdiction  as  to  fidei  lcesio,  so  far  as  regards  immove- 
ables, or,  in  modern  language,  real  estate  ;  still,  however,  leaving 
until  more  modern  times  the  execution  of  the  trusts  committed  to  the 
executor  or  administrator  (hseres),  as  regards  personal  estate,  to  the 
ecclesiastical  courts.  William  the  First  continued  the  ecclesiastical 
synods,  and  found  them  very  useful  instruments  for  deposing  the 
bishops  and  abbots  whose  sees  and  monasteries  he  coveted  for  his 
Norman  dependants  (s). 

()•)  See  Assizes  of  Jerusalem,  c.  xxii ;  M.  there    degraded,    and   Lanfranc    substituted; 

Paris,  116,  GO.  127,  55.  135,  2.  12.  many  other  bishops  and  abbots  were  deprived 

(s)  V.  int.  al.  Thorn,  p.  1787,  synod  held  of  their  benefices  at  the  same  and   similar 

before  the  king,  a.d.  1070,  A.B.  Stigand  was  synods. 


ADDITIONAL  NOTE  TO  CHAPTER  XIV.,  sup.  p.  70. 

I  have  been  the  more  particular  in  noticing  the  use  of  the  word  pertractare,  because 
Grotius  and  others,  and  after  them,  Gibbon,  c.  ix.  n.  45,  the  Abbe  de  la  Bleterie  and 
many  others,  including  even  Mr.  Allen,  on  the  Prerog.,  and  Sir  F.  Palgrave,  Rise,  &c., 
p.  87,  would  change /jertractentur  into  ^;rffitractentur  ;  and  the  idea  that  such  a  change 
ought  to  be  made,  appears  to  have  influenced  Sir  F.  Palgrave  (i.  534),  and  to  some 
degree  Mr.  Hallam  (M.  A.  i.  143),  in  their  views  of  the  proceedings  at  the  councils  of 
the  Barbarian  states.  No  ancient  authority  has  been  found  to  warrant  the  proposed 
emendation,  and  I  have  been  unable  to  find  the  word  y;rffitractare  in  any  ancient 
author  of  the  classical  or  middle  ages  excepting  TertuUian,  who  may  be  said  to  have 
constructed  a  language  for  himself.  It  appears  to  me,  upon  reference  to  the  autho- 
rities before  cited,  that  in  this  instance  the  Barbarians  at  first  kept  to  their  original 
constitution  as  described  in  the  received  text  of  Tacitus  ;  but  that  this,  like  all  their 
other  institutions,  was  subsequently  moulded  in  a  great  degree  according  to  imperial 
models,  v.  supra,  p.  70,  et  seq. 
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CHAPTER  XV. 

GENERAL  SUMMARY  OF  THE  ANGLO-SAXON  SYSTEM  OF 

JURISPRUDENCE. 

Looking  back  to  the  state  of  England  as  detailed  in  the  preceding 
pages,  the  anticipation,  hazarded  at  the  outset,  that  the  influence  of 
the  clergy  would  be  exercised  in  introducing  Roman  institutions  and 
laws,  or  in  moulding  the  institutions  and  customs  of  the  Anglo-Saxons 
according  to  Roman  models,  appears  to  be  fully  verified,  whether  we 
look  to  the  political  government,  the  civil  jurisprudence  (a),  or  the 
judicial  establishments  which  prevailed  in  England  under  the  Anglo- 
Saxon  rule.  Some,  indeed,  of  the  ancient  German  laws  were  em- 
bodied in  their  codes,  being  such  no  doubt  as  according  to  the  temper 
of  the  people,  still  familiarized  with  acts  of  violence  owing  to  their 
being  engaged  in  a  state  of  almost  perpetual  war,  were  considered  to 
be  best  calculated  to  afford  protection  to  persons  and  property  from 
outrage  and  spoliation. 

On  reviewing  the  state  of  the  law,  during  the  ages  we  have  passed 
over,  in  reference  to  the  subject  of  the  subsequent  part  of  this  work, 
namely,  the  correction  of  the  positive  law  and  the  supplying  its  defi- 
ciencies, we  may  observe  that  human  sagacity,  as  we  are  taught  by 
all  experience,  as  regards  legislators  much  more  enlightened  than  those 
of  the  Anglo-Saxons,  must  fail  in  any  attempt  adequately  to  provide  by 
anticipation  for  every  possible  state  of  circumstances.  Accordingly, 
as  we  have  seen,  it  was  soon  found  necessary  where  the  positive  law 
required  to  be  tempered  or  supplied,  that  the  King,  as  the  supreme 
governor,  should  be  resorted  to,  to  provide  by  his  authority,  personally, 
or  under  the  advice  of  his  council,  a  suitable  remedy  for  the  particular 
case,  and  in  some  cases  to  provide  by  enactment  for  future  cases  of 
a  similar  nature,  where  the  circumstances  would  admit  of  such  a 
measure  being  adopted.      Numerous  instances  of  such  applications 

(a)  On  referring  back  to  what  is  said  but  the  opinion  of  Sir  Thomas  Craig  is  not 
supra,  p.  28,  et  seq.,  in  regard  to  the  origin  founded  on  such  an  examination  of  the  au- 
and  sources  of  the  feudal  system,  I  cannot  thorities  as  to  make  it,  in  my  mind,  con- 
but  remark,  that  the  modern  opinions,  which  elusive.  That  celebrated  writer  equally  sup- 
exclude  the  institution  of  patron  and  client  ports  the  notion  that  feuds  were  granted  first 
from  such  an  extent  of  influence  as  I  have  for  a  year,  then  for  life,  &c.,  following  the 
given  it  in  the  formation  of  that  of  feudal  authors  of  the  Book  of  Feuds  ;  indeed,  he 
lord  and  vassal,  appear  to  be  founded  on  that  inclines  to  derive  the  whole  system  from  the 
of  Sir  Thomas  Craig,  (v,  int.  al.  Lord  Lytt.  Lombards,  1.  I,  t.  4,  c.  4,  c.  6  ;  see  Lord 
Hen.  IL  iii.p.334;  Hallam,Mid.  A,  i.p.  200,)  Lytt.  iii.  204,  et  seq. 


86  General  Summary  of  First  Book. 

must  have  been  perpetually  occurring  as  regards  the  laws  relating  to 
personal  injuries. 

In  regard  to  the  rights  of  property,  some  laws  and  regulations,  purely 
civil,  were  incorporated  in  the  codes,  but  such  rights  mostly  depended 
on  custom,  and  might  therefore  readily  be  moulded  as  experience 
might  require.  As  regards  land  in  particular — the  most  valuable 
species  of  property — the  circumstances  of  the  times  led  to  the  intro- 
duction of  a  variety  of  customs  relating  to  its  enjoyment  and  disposi- 
tion, some  of  which  were  sufficiently  definite  to  become  the  subject  of 
positive  legislation ;  but  most  of  them  were  left  without  the  sanction 
of  legislative  enactment.  The  tribunals  which  were  chiefly  engaged 
in  the  decision  of  questions  depending  on  such  customs,  namely,  the 
provincial  courts,  were  composed  of  members  necessarily  conversant 
with  such  customs,  and  who,  not  being  tied  down  to  any  definite  rules, 
could,  if  necessary,  apply  what  might  appear  to  them  to  be  the  principles 
of  natural  justice,  to  their  adjudication  :  a  resort  to  the  king  or  his 
supreme  tribunal,  in  regard  to  civil  matters,  would  therefore  be  less 
frequent  as  to  questions  relating  to  property  in  land.  It  was  much 
the  same  in  regard  to  questions  arising  amongst  the  commercial  por- 
tion of  the  community.  There  also  the  judges,  who  had  to  decide  on 
litigated  questions  of  this  description,  were  composed  of  persons  en- 
gaged in  commerce  and  trade,  cognizant  of  the  customs  which  had 
grown  up  amongst  them,  or  had  been  preserved  from  more  enlight- 
ened times.  In  cases,  whether  arising  before  the  county  or  municipal 
tribunals,  to  which  no  known  or  settled  rules  could  be  applied,  there 
were  always  at  hand,  if  they  were  not  a  constituent  part  of  the  court, 
some  members  of  that  influential  body,  the  clergy,  who  were  able  to 
instruct  the  presidents  and  judges,  to  a  considerable  extent,  in  those 
principles  of  refined  jurisprudence  which  the  preceding  lords  of  the 
country  had  with  so  much  skill  and  intelligence  reduced  into  a  prac- 
tical system.  If  the  question  involved  a  breach  of  faith,  which  appears 
to  have  been  considered  to  be  in  its  nature  the  subject  of  ecclesi- 
astical cognizance,  possibly  a  direct  resort  might  be  had  to  the  eccle- 
siastical tribunals.  These  several  courts  were  in  effect,  as  regards  all 
merely  civil  rights,  courts  of  equity  as  well  as  courts  of  law.  Such 
having  been  the  state  of  England  as  regards  its  laws  and  institutions, 
that  great  and  important  event  which  we  are  now  about  to  conteni 
plate  took  place,  namely,  the  Norman  Conquest. 
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BOOK  THE  SECOND. 

THE   NORMAN    CONQUEST   AND  ITS    CONSEQUENCES  AS   AF- 
FECTING   THE    LAWS    AND    INSTITUTIONS    OF    ENGLAND- 
COMPRISING    THE   ORIGIN   AND    SOURCES    AND    LEADING 
PRINCIPLES  OF  THE  COMMON  LAW  OF  ENGLAND. 


CHAPTER  I. 

THE  NORMAN  CONQUEST— REIGN  OF  WILLIAM  I. 

Contested  Succession  on  the  death  of  Edward  the  Confessor — William  the  Conqueror 
and  Harold  the  chief  Competitors — Victory  declares  for  William — William  commences 
his  Reign  as  Successor  of  the  Anglo-Saxon  Kings — His  Code — Grants  of  Land  to  his 
Followers — to  be  held  hereditarily  as  Military  Feuds — Prevalence  at  this  time  of  the 
Feudal  Syste7u  throughout  Europe — Incidents  of  Feudal  Grants,  Military  Service, 
Wardship,  Marriage,  Reliefs,  Aids — Lands  held  by  English  Thanes  also  converted 
into  hereditary  Feuds — also  the  Estates  of  Bishops  and  Abbots — All  Holders  of  Land 
bound  by  Oath  of  Fidelity  to  William — Feudal  Tenure  becomes  general — Further 
Confiscations  and  Donations  to  Norman  Barons— The  Maxim  established  that  all  Land 
came  from  the  Gift  of  the  King — Manorial  Rights  continued — Greater  and  Lesser 
Barons — General  Degradation  of  the  Natives — Socage  Tenure — Reliefs — Tenure  in 
Villeinage — Customary  Courts — Heriots. 

Conditions  of  Towns  and  their  Inhabitants  after  the  Conquest — London — Peculiar  Cus- 
toms in  London  and  other  Towns — Compilation  of  Domesday — Its  Object — Burgage 
Tenure,  and  Free  or  Common  Socage. 

Property  of  the  Church  and  of  Ecclesiastical  Bodies,  how  far  preserved. 

Scheme  of  Judicial  Organization  at  the  Close  of  the  Conqueror's  Reign — Sheriff  or 
Vicecomes  now  presided  at  County  Court. 

The  Office  of  Chancellor,  and  of  Master  or  Keeper  of  the  Rolls. 

The  Office  of  Chief  Justiciary  created — Special  Directions  given  for  Trials  at  the  County 
Court — Precepts  of  the  King — Justices  specially  appointed  for  the  Trial  of  Causes — 
Course  of  Proceeding  in  such  Cases. 

Matters  of  Ecclesiastical  Cognizance  removed  from  the  Civil  Tribunals  to  the  Ecclesias- 
tical Courts. 

Court  of  Exchequer  Established. 

Legislative  Assemblies — Ancient  Curia  Regis  held  three  times  a  Year — The  Members 
who  attended  the  Conqueror's  Councils — Matters  there  disposed  of. 

On  the  death  of  Edward  the  Confessor,  England  was  afflicted  by  the     y 
miseries   of  a   disputed    succession.     Harold  and  William   Duke  of 
Normandy   were    the   great   competitors.      Both   claimed    under   an 
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appointment  from  Edward  the  Confessor  (a),  but  the  former  being 
supported  by  many,  perhaps  the  great  body  of  the  English,  obtained 
possession.  William,  in  the  latter  end  of  the  year  1066,  armed  with 
the  papal  benediction  (Z»),  came  to  assert  his  claims  against  Harold  as 
the  usurper  of  his  rights.  William's  army  appears  to  have  been  com- 
posed wholly  of  Normans  and  other  foreigners,  many  of  whom  had 
received  distinct  promises  of  grants  of  land,  and  had  even  done  homage 
for  them  (c),  and  all  of  whom  were  animated  by  hopes  of  plunder.  It 
was  not  a  contest  of  nation  against  nation ;  but  the  two  competitors 
sought  to  decide  the  question,  who  had  the  strictly  legal  title,  by  the 
fate  of  arms.  Victory  declared  in  favour  of  William  at  the  decisive 
battle  near  Hastings.  Harold,  his  brothers,  and  the  flower  of  the 
Enolish  nobility  and  gentry  in  his  service,  were  slain  (c?) ;  and  though 
Edgar  Atheling,  on  the  death  of  Harold,  was  chosen  by  the  Londoners 
as  king,  further  successes  assured  to  William  the  possession  of  the 
throne,  and  at  Christmas  he  was  crowned  at  Westminster ;  but  in  con- 
formity with  his  original  pretensions,  the  title  that  he  assumed  was 

J    •'  King   of  the  English,"  and  he  took  the  usual  oath  of  the  Anglo- 
Saxon  kings  (e). 

The  attention  of  the  reader  will  now  be  drawn  to  the  consequences 
which  followed  upon  that  memorable  event,  chiefly  as  regards  the 
laws  relating  to  property  and  judicial  proceedings. 

^  The  Conqueror  clearly  began  with  the  intention  of  reigning  as  the 
heir  of  Edward  by  adoption  or  appointment  (/),  and  as  lawful  successor 
of  the  Anglo-Saxon  kings  {g).  In  this,  as  in  many  of  the  most 
important  acts  of  his  life,  he  seems   to  have    taken  Canute,   whose 

(a)  Lord  Litt.   Hen.    II.  i.  40,    41.  360.  Edward   the    Confessor,    Cart.  13  Will.    II. 

William    and   Edward   were   cousins-german  Rymer,  i.  p.  5  ;    Monasticon,   -vi,  p.  1177  ; 

once  removed,  Arg.  Anti-Norman,  p.  v.  Argument,  Anti-Normann.  p.  viii.  p.  xxi.  &c. 

(6)  M.  Par.  p.  2.  The  Church  adjudged  It  maybe  thought  perhaps,  that,  after  so  much 
England  to  William  by  right  of  inheritance,  has  been  written  on  the  Norman  Conquest,  I 
(i.  e.  in  the  Roman  sense,)  Thierry,  Hist.  Nor-  have  gone  too  much  into  detail  on  this  sub- 
man  Conq.  i.  p.  261.  ject ;  but  I  have  not  found  any  one  work  to 

(c)  Chron.    de   Normand.    Thierry,    Hist,  which  I  could  refer  as  giving  a  satisfactory 

Norm.  Conq.  i.  p.  290.  294.  account  of  the  consequences  of  the  Norman 

{d)  "  In  casu  cujus  (Haroldi  cum  fratribus  Conquest  as  it  affected  the  existing  laws  and 

suis)  ita  totius  nobilitatis  Anglicse  viror  omnis  institutions  ;   I  have  therefore  resorted  to  the 

emarcuit,  quod  usque  ad  diem  hunc,  nunquam  original  documents. 

postea  in  pristinam  libertatis  gloriam  revires-  {g)   The   whole  scheme  of  legislative   and 

cere  potuerunt,"  Hist.  Rames.  c.  xx.  p.  462.  judicial  organization  was  kept  up.     The  early 

"  Devictd  namque  patrid  hac  a  Normannis,  grants   to   the  Church   were   evidently   from 

perditis   que   cunctis    melioribus    hominibus  Anglo-Saxon   precedents,  v.  int.   alia.  Cart, 

istius  provincise,"     Heming,  p.   271 — both  Will.  I.,  a.d.  1068,   to  the    Church   of  St. 

English  writers.  Martin-le-Grand,  in  London,  by  inspeximus, 

(e)  Lingard,  ii.  p.  10  ;  M.  Par.  p.  4  ;  Chron.  Dugdale,  Monast.  vi.  p.  1324.     The  Queen  is 

Lamb.  ad.  Ann.  1066.  one   of  the   witnesses — "  confirmavi  "    and 

(/)  V.  Cart.  Will.  I.  sec.  xi.  Anc.  L.i.  492.  "  concessi"  are  attached  to  some  of  the  sig- 

William   Rufus   and   Henry  I.  also  referred  natures.     Many  other  facts  illustrative  of  this 

William's  title  to  hereditary  succession  from  position  might  be  adduced. 
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claims  to  the  throne  were  not  altogether  dissimilar  to  his  own,  as  his 
model  (a). 

William,  following  the  example  of  his  predecessors,  caused  a  code 
to  be  prepared  which  professed  to  embody  the  laws  of  his  "  cusin" 
Edward,  though  by  comparison  it  appears  that  the  code  of  Canute 
was  really  its  basis  (&).  Distinct  regulations  were  necessarily  made 
in  regard  to  trial  by  battle,  which  was  new  to  the  English  as  a  mode 
of  deciding  civil  controversies,  and  which  they  might  resort  to  or  not 
at  their  choice  (c).  As  regards  the  tenure  of  land,  this  code,  if  it 
ever  was  in  force  {d),  was  in  great  part  superseded  by  the  laws  which  ' 
the  Conqueror  subsequently  issued  as  after  mentioned. 

It  naturally  was  one  of  the  first  objects  of  William  to  grant  to  his 
warriors  the  promised  rewards.  For  this  purpose,  besides  taking 
possession  of  the  royal  domains,  which  were  very  extensive,  he,  with 
the  semblance  at  least  of  law,  seized  upon  the  lands  which  had  be- 
longed to  those  who  had,  or  were  suspected  of  having,  taken  arms 
against  him,  by  M'hatever  title  they  were  held(e);  and  the  year  after 
the  decisive  battle  of  Hastings(/),  he  distributed  a  large  portion  of  these 
lands  amongst  the  chiefs  who  had  shared  his  fortunes  {g)  ;  reserving 


(a)  William,  as  before  mentioned,  claimed 
to  be  Rex  Anglorum  hereditaria  jure,  Hickes, 
Dissert.  72.  77,  78.  "  Dei  dispositione  et 
consanguinitatis  hereditate,"  Cart.  Will.  I., 
A.D.  10G8;  Dug.  Monast.  vi.  1324,  viz.  by 
adoption  or  devise,  Hume,  i.  172  ;  Hoveden, 
p.  609  ;  Malmesbury,  p.  100,  57.  His  pre- 
decessor, Canute,  besides  the  ancient  claim 
of  his  nation  and  family,  (Dialogue  concern- 
ing the  Excheq.  p.  27fa".  ed.  1758,)  seems  to 
have  set  up  an  appointment  from  Edmund 
Ironside,  as  well  as  a  right  by  treaty  with 
that  monarch,  Lingard,  i.  371.  n.  (1.);  both 
had  their  titles  confirmed  by  the  form  of  an 
election.  William  followed  the  example  of 
Canute  in  his  renewal  of  the  imposition  of 
Danegelt,  see  Lingard,  i.  368  ;  and  his  Forest 
Laws,  V.  Matt.  Paris,  p.  9,  61  ;  and  supra, 
p.  26  ;   other  instances  will  be  noticed. 

(6)  This  code  is  to  be  found.  Ancient 
Laws,  i.  p.  466.  William  appointed  com- 
missioners in  the  fourth  year  of  his  reign  to 
collect  the  laws  of  Edward,  and  in  the  same 
year  he  confirmed  the  laws  of  Edward,  Chron. 
Lichf.  Wilk.  p.  216;  Hoveden,  601.  608. 
This  appears  to  me  to  refer  to  the  13th  section 
of  the  Cart.  Will.  Reg.  Anc.  Laws,  i.  493  ; 
if  so,  it  would  fix  the  date  of  that  document 
at  a  much  earlier  period  than  is  usually  given 
to  it  (Cruise,  Dig.  i.  p.  27) ;  its  address 
"  omnibus  hominibus  suis  Francis  etAnglis," 
and  the  expression  "  adutilitatem  Anglorum," 
§  13.  favours  the  earlier  date.     Hoveden's 


account  of  William  having  at  first  approved 
the  laws  of  the  Danes,  and  having  afterwards, 
at  the  request  of  his  Barons,  at  a  council 
acquiesced  in  the  laws  of  Edward  being  ob- 
served, Hoved.  p.  608,  and  the  account  given 
in  the  Dialogue  on  the  Exchequer,  c.  xvi. 
p.  30  b,  which  also  mentions  the  Norman 
additions  then  made,  rather  tend  to  the  same 
conclusion.  No  date  is  assigned  by  the  Record 
Commissioners  to  William's  Charter. 

(c)  By  a  distinct  charter  or  edict.  Ancient 
L.  i.  488-9  ;  and  see  Wilkins,  p.  218. 

(d)  As  before  observed,  there  is  no  refer-/ 
ence  to  it  in  after-times,  v.  supra,  p.  19. 

(e)  "  Nulli  Gallo  datum,  quod  Anglo  cui- 
quam  injuste  fuerit  ablatum,''  says  Orderic 
Vital,  cited  Wilkins,  p.  213  ;  but  this  is  not 
quite  reconcileable  with  the  facts  detailed  by 
the  English  contemporary  writers.  "  Cum 
ergo  Rex  Willelmus  omnem  sibi  Angliam 
virtute  bellica  subjugasset,  eundem  Lexium, 
sicut  et  alios  plerosque  Anglos,  exhseredavit, 
et  jus  nostrum  simul  cum  suo  ei  auferens, 
alium  quem  voluit  inde  htereditavit,"  Hist. 
Rames.  xc.  p.  446 ;  and  see  Dugd.  Monast. 
i.  478.  et  infra. 

(/)  Huntingdon.  369,  14  ;  Thierry,  Hist, 
Norm.  ii.  320-2  ;  Bromt.  933,  10. 

(y)  As  Canute  had  done  :  "  De  sorteregice 
distribidionis,  quidam  alius  Danicus  prsefatum 
prsedium  tunc  temporis  possidebat,"  Hist, 
Rames.  c.  Ixxxvi.  p,  443.  temp.  Cnut. 
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Allotments  of  Land  granted  as  Military  Feuds. 


however  very  extensive  domains  for  himself.  The  chiefs  to  whom 
/  these  grants  were  made,  together  with  those  of  the  king's  thanes,  and 
probably  the  more  influential  Oi275or  milites,who  were  suffered  to  retain 
their  estates,  composed  the  Proceres,  now  in  the  language  of  the  palace 
called  the  Barons,  that  is,  the  Men  of  the  royal  court  (a).  Now,  how- 
ever, the  allotments  were  made,  not,  as  on  the  Saxon  and  Danish  con- 
quests, to  be  enjoyed  in  alodial  right,  but  as  benefices,  or  as  they  were 
now  called,  Feuds  {h).  These  donations  were  to  be  held  hereditarily, 
according  to  an  enactment  made  at  a  great  council,  but  by  possessory 
title  only,  and  on  the  condition  of  rendering  military  service  to  William 
as  hlaford  or  lord  (c). 

A  notion  at  this  time  prevailed  universally  throughout  Europe,  the 
progress  of  which  in  England  has  been  adverted  to  in  the  preceding 
pages,  that  the  mutual  tie  of  lord  and  vassal  ascending  from  the  lowest 
order  of  landed  owners  to  the  sovereign,  was  essential  to  the  preserva- 
tion of  the  integrity  of  a  state  {d),  and  its  political  well-being  or  even 
existence.  As  regards  the  military  service  secured  to  William  as  lord, 
it  was  no  doubt  the  same  as  had  been  rendered  by  every  Norman 
vassal,  and  it  scarcely  differed  from  that  which  even  the  owner  of 
«Zoc?iaZ  property  had  from  all  time  been  bound  to  render  to  the  state  (e)  : 

(a)    Chron.    Sax.    ad.    ann.    1086  ;    Gib-      nostri  habeant  et  teneant  terras  suas  et  pos 
son,  p.  190.     There  are  many  writs  or  pre 
cepts   issued   by  William 


addressed  to  his 
Barons,  French  and  English,  which  it  is  to  be 
presumed  are  to  be  referred  to  the  early  part 
of  his  reign,  v.  int.  alia.  Thorn,  p.  2130. 
The  words  "  testantur  homines  de  hund.  Franci 
et  Angli,"  Domesday,  Sudrie,  p.  32  (a)  and 
elsewhere,  show  that  many  of  the  lesser  thanes 
even  at  that  time  enjoyed  their  estates.  The 
title  of  "  Thane"  was  still  applied  in  the  pro- 
vinces even  to  the  Great  Barons,  Introd.  to 
Domesday,  p.  xiv  ;  but  it  was  exploded  at  the 
palace,  and  the  title  of  Baron,  i.  e.  "  Man," 
substituted,  as  more  plainly  reminding  the 
possessor  of  bis  dependence  on  William  as 
his  lord. 

(S)  The  word  '*  feodum"  was  now  first 
introduced  into  England  ;  but  the  expressions 
in  the  writ  to  the  king's  justices,  (Heming,  p. 
77,  78,)  to  enquire  into  the  rights  of  the 
respective  parties,  "  Sicut  erant  die  quo  novis- 
simo  tempore  Regis  Edwardi  ut  plene  Epis- 
copus  Wlstanus  suam  rectitudinem  habeat ;" 
and  of  the  return,  where  it  is  stated,  "  Quod 
Episcopus  dirationavit,  iiii.  hydas,  &c.  de 
snofeudo  esse  ita  quod  Abbas  sibi  debet  inde 
servire  sicut  alii  sui  feudati ,' ^  ibid.  p.  77  ;  and 
the  writ  of  execution  to  the  sheriff,  ib.  p.  78, 
"  Sicut  melius  habuit  temp.  Reg.  Edwardi," 
would,  of  themselves,  show  that  feuds  were 
already  known,  but  not  by  that  specific  name. 

(e)  Volumus  eciam  ac — concedimus  ut 
omnes  liberi  homines  tocius  monarchic  regni 


sessiones — ita  quod  nihil  ab  eis  capiatur — nisi 
servitium  suum  liberum  quod  de  jure  nobis 
facere  debent,  et  facere  tenentur  et  prout 
statutum  est  eis,  et  illis  a  nobis  datum  et  con- 
cessum,  jure  hereditario  in  perpetuum,  per 
commune  concilium  regni  nostri  predict!. 
Carta  Reg.  Will.  Conquest.  Lib.  Rub.  Scacc, 
sect.  "  De  clientelari  sezi  feudoru7n  jure," 
Anc.  L.  i.  p.  491.  "  Statuimus  ut  omnes 
Comites,  et  Barones,  et  milites,  et  servientes, 
et  universi  liberi  homines  tocius  regni  nostri, 
teneant  se  semper  bene  in  armis  et  equis — 
parati  ad  servitium  suum  integrum  nolis  ex- 
plendum — secundum  quod  nobis  debent  de 
feodis  et  tenementis  suis  de  jure  facere  et  sicut 
illis  stahiimus  per  commune  concilium  tocius 
regni  nostri  predict!  et  illis  dedimus  et  conces- 
simus  in  feodo  jure  hereditario  :" — "  De 
clientum  seu  vassaWorMW  praestationibus,"  ib. 
p.  491.  The  language  of  this  charter  bears 
evident  marks  of  its  clerical  manufacture.  The 
charter  last  referred  to  is  that  which  1  have 
before  adverted  to,  as  having  been  issued  by 
William  in  the  early  part  of  his  reign. — It  is 
addressed,  "  omnibus  hominibus  suis  Francis 
et  Anglis."  The  expressions  "  et  ut  omnes  qui 
terras  ejus  (Wlfstani  Episc.)  tenent,  parati 
sint  semper  in  meo  servitio  et  suo"  in  the  writ 
of  Will.  I.,  Heming,  p.  78,  seem  to  refer  to 
this  general  obligation. 

(rf)  See  note  (e)  inf.  p.  91. 

(e)  In  France  as  well  as  in  England,  Capit. 
ed,  Lindenb.  lib.   iii.  §   74.     The  extent  and 
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it  had  one  advantage,  that  it  was  more  clearly  defined.  This  service 
was  afterwards  commuted  for  a  money  payment  called  escuage,  the 
parent  of  the  land  tax  of  the  present  day  {a).  The  other  incidents, 
such  as  wardship,  right  of  marriage  and  the  like,  at  least  as  originally 
introduced,  were  only  those  which  were  incident  to  feudal  tenure 
throughout  Europe  {h).  Reliefs,  which  appear  to  have  been  a  modifi- 
cation of  the  Anglo-Saxon  Heriot,  were  also  incident  to  the  Norman 
feud  (c).  Aids  for  making  the  eldest  son  of  the  lord  a  knight,  or 
for  marrying  his  daughter,  were  not  deraandable  of  right  but  of  grace 
merely  (c?).  A  more  high-spirited  body  than  the  barons  who  accom- 
panied Godfrey  of  Bouillon  to  the  Conquest  of  the  Holy  Land,  never 
perhaps  was  assembled,  yet  all  were  content  to  accept  their  portion  of 
the  conquered  land  as  military  feuds  from  Godfrey  as  their  sovereign 
and  lord,  with  the  incidents  of  wardship,  marriage,  and  the  other  usual 
feudal  burthens,  and  their  portions  were  granted  out  to  their  vavassors 
by  subinfeudation  subject  to  the  same  conditions  (e).  That  the  Norman 
Barons,  therefore,  should  have  been  content  to  accept  their  portions  as 
feuds,  subject  to  these  attendant  burthens,  is  not  matter  of  surprise. 

The  lands  which  the  English  thanes,  who  were  vassals  of  the  crown, 
were  permitted  to  retain,  whether  they  had  originally  been  derived 
from  royal  grants,  or  the  rights  of  the  crown,  had  arisen  simply  from 
commendation,  and  whether  the  lands  of  the  latter  description  had  or 
had  not  retained  their  alodial  character  (/),  were  equally  converted  into 

nature  of  the  service  was  regulated  by  custom  the  new  empire  was  compiled.    Persons  of  all 

in  many  parts  of  England  ;  see  Heywood,  p.  classes,  from  all  parts  of  Europe,  joined  in  its 

187-8.  construction.  It  professedly  embodied  in  a  sys- 

(a)  Mad.  Hist.  Ex.  i.  641.  652  ;  according  tematic  form  the  best  of  the  laws  and  customs 
to  Bracton,  ii.  c.  16.  fo.  36  a.  "  scutagium  which  had  prevailed  in  their  respective  na- 
fuitin  conquestu  adinventum."  tions,    Assizes  of  Jerus.  c.  i.     The    original 

(b)  See  Assizes  of  Jerusalem,  et  v.  supra,  was  seized  by  the  Saracens  ;  the  text  that  we 
p.  40,  n.  (d).  Since  the  preceding  pages  were  now  have,  which  was  compiled  soon  afterwards, 
written,  I  have  met  with  a  passage  in  the  exhibits  the  feudal  system  in  its  complete  and 
Confessional e  of  Egbert  of  York,  a.d.  circ.  perhaps  most  perfect  form.  This  Code  would 
766,  (see  Mr.  Wright's  Biographia  Literaria,  of  itself  afford  convincing  evidence  of  the  ge- 
p.  303,)  which  contains  an  obscure  reference  neral  prevalence  of  feudalism  as  a  system 
to  some  rights  claimed  by  lords  in  respect  to  throughout  continental  Europe  at  the  begin- 
the  daughters  of  their  vassals  :  "  Puella  usque  ning  of  the  eleventh  century.  Marriage  of 
ad  xii,  vel  xiii,  annum,  sit  in  potestate  the /ewa/e  vassal,  c.  clxxx.  ccxliii.,  and  ?far(?. 
parentum  suorum,  post  banc  setatem  dominus  ship,  c.  clxxvi.,  are  two  of  the  incidents  which 
ejus  (hire  hlaford)  illam  capere  potest  cum  are  embodied  in  this  code,  but  Reliefs  are 
voluntate  sua."  not  mentioned.     The  curious  may  see  a  sum- 

(c)  Glanville,  ix.  c.  1 ;  v.  sup.  p.  39  and  43,  mary  of  this  code  (and  of  the  other  ancient 
and  inf.  n.  (e).  codes,  from  that  of  Moses  to  the  Koran)  in  the 

(d)  Glanville,  ix.  c.  8;  Beames,  p.  234.  Introduction  to  the  Code  Napoleon,  by  Barrett, 
note  ;  Bracton,  36  b.,  "  et  pro  necessitate  et  (/)  Lands  of  this  description  are  referred 
indigentia  Domini  capitalis."  The  original  of  to  in  Domesday  thus,  "  Alnod  tenuit  in  Alod 
this  claim  can  hardly  be  mistaken,  sup.  p.  29.  de  rege,"  "  Osgot  tenuit  de  Alode  de  Rege," 

(e)  On  the  conquest  of  Jerusalem  and  the  Domesday,  Hampshire,  p.  53  a.,  &c.  v.  iwjura, 
Holy  Land,  which  was  effected  15th  July,  p.  47,  48.  Probably  the Tainland,  mentioned 
1099,  about  thirty  years  after  the  Norman  Con-  in  Domesday,  Hereford,  181  a.,  was  in  part 
quest,  a  code  of  laws  for  the  government  of  land  of  this  description. 
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hereditary  feuds  (a).  In  the  absence  of  direct  evidence  we  may  presume 
that  the  lands  of  those  who  held  as  vassals  of  monasteries  or  other 
persons,  whether  they  had  or  had  not  retained  the  alodial  right  of 
commending  themselves  to  whatever  lord  they  pleased  (6),  became  at 
the  same  time  converted  into  permanent  hereditary  feuds.  The  estates 
>/  of  the  bishops  and  abbots  themselves,  which,  as  before  noticed,  were 
then  held  by  alodial  title  or  in  free  alms,  that  is,  to  render  prayers 
for  the  living  or  the  dead,  were  converted  into  baronies  to  be  held 
of  the  king  on  military  service,  the  number  of  soldiers  to  be  furnished 
by  each  to  the  king  and  his  successors  being  fixed  and  inserted  in 
the  roll  kept  in  the  royal  exchequer  (c).  The  service  from  that  extent 
of  land  which  was  called  a  knight's  fee,  into  which  the  kingdom  was 
divided,  was  so  defined,  as  to  secure  about  60,215  armed  warriors  with 
horses  and  accoutrements,  for  military  expeditions  {d). 

By  the  charter  of  William  the  First,  before  referred  to,  all  the  king's 
subjects,  of  whatever  origin,  were  nominally  put  on  the  same  footing 
as  regards  civil  rights  (e).  But  all  freemen  of  every  condition,  whe- 
ther Norman  or  English,  were  ordered  to  engage  by  a  solemn 
•^  confederacy,  that  both  within  and  without  the  realm  of  England,  they 
would  be  faithful  to  William  as  their  lord,  and  assist  him  every  where, 
with  all  fidelity  to  preserve  his  territories  and  dignities,  and  defend 
him  against  enemies  and  foreigners  {f). 

Thus  every  free-holder  of  lands  became  the  permanent  feudatory  of 
some  superior  lord,  ascending  in  regular  gradations  to  tlie  head  of  the 
state  (^),  each  in  addition,  being  bound  by  the  oath  of  allegiance  to  the 


(a)  Matthew  Paris,  ad  Ann,  1067,  after 
noticing  the  grants  made  by  William  to  his 
Norman  followers,  adds,  adverting  to  the  ex- 
tinction of  alodial  titles,  "  parum  quod  re- 
manserat,  sub  jugo  posuit  perpetuas  servi- 
tutis ;  "  and  see  Lord  Lytt.  Henry  II.  i.  p. 
355.  So  that  from  this  time,  the  utile  do- 
minium was  all  that  a  subject  could  have. 
See  Co.  Litt.  1.  b. 

(S)  There  are,  as  has  been  already  adverted 
to,  numerous  notices  in  Domesday  of  lands, 
particularly  in  Surrey,  p.  31,  32,  &c.,  the 
owners  of  which  in  the  time  of  Edward  might 
go  to  any  lord  they  pleased ;  and  see  the 
Inquisitio  Eliens.  Suppl.  to  Domesday, 
p.  499.  The  monasteries,  next  after  the 
king,  were  the  principal  patrons  or  lords  of 
these  independent  Thanes.  See  the  autho- 
rities above  cited,  and  the  precept  of  Will.  I. 
Monasticon,  i,  p.  478,  "  qui  autem  tenent 
Theinlands,  quae  procul  dubio  sunt,  et  debent 
teneri  de  Ecclesia,"  &c. ;  and  see  Thierry, 
Hist.  Norman,  vol.  i.  p.  330,  and  supra. 

(c)  Matt.  Paris,  p.  5,  a.d.  1070.  This  per- 


haps may  be  considered  as  having  completed 
the  extinction  throughout  England,  as  regards 
subjects,  of  the  Dominium  directum  in  land. 

{d)  Lord  Lytt.  iii.  p.  83,  87. 

(<?)  Cart,  Will.  I.  §  1  ;  i,  Anc.  L.  p.  490. 

(/)  Cart.  Will.  I.  §  2  &9  ;  Anc. L.  i.  490. 
492.  In  the  20th  year  of  William,  this  law  was 
literally  enforced.  "Cum  de  more  tenuisset 
(Willielm.)  curiam, Henr.fil.viril.  iuduitarmis, 
Deinde  accipiens  hominium  omnium  terrario- 
rum  Anglife,  cujuscunque  feudi  essent,  jura- 
mentum  etiam  fidelitatis  recipere  non  dis- 
tulit,"  Huntingdon,  p.  370.  Bromton's  ex- 
pression is,  "  advocatis  magnatibus  et  eorum 
militibus,"  at  his  three  annual  courts  held  at 
Glocester,  Winchester,  and  London,  p.  979. 
All  England,  says  the  Saxon  Chronicle,  be- 
came this  man's,  "  men,"  and  swore  fidelity  to 
him.  Sax.  Chron.  Ing.  p.  290,  a.d.  108G. 

{g)  Tenure  in  capite,  that  is,  directly  of  the 
crown,  was  of  two  kinds — of  the  crown,  and 
of  an  honor  in  the  hands  of  the  crown,  Kel- 
ham's  Domesday,  p.  234. 
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king,  to  which  his  duties  to  his  immediate  lord  were  made  to  bend  (a). 
The  reciprocal  duty  (5)  of  fidelity  and  devotion  on  the  one  hand,  and 
protection  of  the  person  and  warranty  of  the  estate  on  the  other,  was 
of  the  essence  of  this  connection  (c). 

The  repeated  attempts  of  the  natives  to  throw  off  the  Norman  yoke, 
.  led  to  extreme  acts  of  severity  on  the  part  of  the  Conqueror,  in  the  latter 
U  years  of  his  reign,  towards  the  native  Thanes  and  landowners  of  all 
ranks  {d),  who  had  escaped  from  the  destruction  and  confiscations 
which  followed  on  the  original  conquest.  The  natives  of  every  de- 
gree were  thrust  out  from  every  place  of  emolument  or  authority 
in  the  state,  and  with  few  exceptions,  from  every  dignity  in  the  Church, 
and  their  places  were  supplied  by  Normans  or  other  foreigners  (e). 
The  estates  too  of  the  English  landowners,  by  whatever  title  they 
were  held,  were  almost  universally  confiscated  to  be  added  to  the  royal 
domains,  or  granted  out  to  foreign  dependants.  The  Norman  barons 
or  chiefs  were  still  the  direct  object  of  William's  care,  and  immense 
possessions  were  conferred  by  him  on  each,  still  as  military  feuds  (/) ; 
he  left  it  to  them  to  reward  their  followers  by  means  of  subinfeudations. 
When  Domesday  was  compiled,  all  the  land  in  the  kingdom,  not  pos- 
sessed by  the  Church,  was  held  by  the  king  in  demesne,  or  of  him 
directly  or  of  the  honours  he  had  seized  and  retained,  as  feuds,  by 
comparatively  a  few  individuals  {g).  The  maxim  of  later  times,  that 
"  tout  fuit  en  lui  et  vient  de  lui  al  commencement"  (A)  appears  to  have 
been  more  than  a  fiction  (i).     The   manorial  and  other  rights   and 

{a)  Littleton,  §  85.    This  is  first  expressly  p.  40.  55  ;  and  M.  Thierry,  Hist,  of  the  Nor- 

noticed,  Leg.  Hen.  I.  c.  55  ;  Anc.  L.  i.  622.  man  Conquest.     The  year  1087  may  perhaps 

{b)  Glanville,  ix.  c.  4  ;  sup.  29.  37,  &c.  be  considered  as  the  period  when  the  general 

(c)  The  author  of  the  Dialogue  on  the  Ex-  extirpation  of  the  English  nobility  was  com- 

chequer  (temp.  Hen.  H.  Book  i.  c.  xvi.)  refers  pleted,  Huntingdon,  p.  370,  28  ;  Knyghton, 

to  the  change  which  was  thus  effected,  in  these  p.  2352. 

words,  "he  added  the  foreign  laws  of  Normandy  (/)  Huntingdon,   370,    28;    Bromton,   p. 

to  them,  which  seemed  most  efficacious  towards  9G3,    names    120  of   the   principal    Norman 

preserving  the  peace  of  the  kingdom."  Thelan-  Barons    to    whom    William    distributed    the 

guage  of  William's  charter  is,    "  adauctis  hiis  lands  which  he  had  seized, 

quas  constituimus  ad  utilitatem  Anglonim,"  {g)  See   Heywood   on  Ranks,  275 ;    Kel- 

§  13  ;  Anc.  L.  i.  p.  493.  ham's  Domesday,  p.  234  ;  Lord  Lytt.  i.  42. 

{d)  Now  called  barones  and  milites,  Wilkins,  58.  415.  iii.  133-5.     Mr.  Hume  observes  that 

Gloss.  with  one  exception.    Lord    Holderness,    the 

(e)  "  Ne  jam  vix  aliquis  princeps  de  An-  descendants  of  the  Norman  Barons,  had  then 

glorum  progenie  esset,    sed  omnes  quasi   in  disappeared.  Appendix,   ii.  p.  114  ;  but  the 

servitutem  et  moerorem  redacti  essent,  ita  ut  admixture  of  Norman  blood  greatly  improved 

opprobrium  erat  Anglicus  vocari."  Brompton,  the  character  of  the  people. 

980,  60.     "  Nullus  hodieAnglus  vel  Dux,  vel  {h)  Y.  B.  24  Edw.  IIL  65. 

Pontifex,  vel  Abbas,  advense  quique   divitias  {i)  The  Inquisitio  Eliensis  is  explicit,  "  hoc 

et  viscera  corrodunt  Angliae,  neo  uUa  spes  est  totum  tripliciter,  scil.  temp.  Reg.  Edward,  et 

finiendse  miserise,"  Malnisbur.  ii.  c.  13,  p.  93,  quando    Rex.   ^i\\.  dedit, — et   quomodo   sit 

fol.  ed.  ;  and  see  Hist.  Eliens.   xliv.  p.  516;  modo."     Supp.  to   Domesday,    p.   497  ;  but 

LordLyttleton,  Hen.  IL  w^ij  sm^.  and  i.  415;  see  Bla.  Comm.  ii.  p.  51.    Mr.  Allen's  Theory 

the  other  authorities  which  are  most  explicit  of  an    Ideal   King   has  carried  him   a   little 

are  collected  in  Runnington's  ed,  of  Hale's  beyond  historic  truth  on  this  point.     On  the 

Hist.  C.  L.  p.  110;  and  by  Mr.  Lingard,  ii.  Prerog.  p.  132,  ^c. 
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liberties  which  had  been  enjoyed  by  the  ancient  possessors,  appear  to 
have  been  conferred  on  the  Norman  feudatories.  Peculiar  and  ex- 
clusive, or,  as  they  were  afterwards  called,  palatine  jurisdictions,  like 
those  which  had  been  exercised  by  the  Anglo-Saxon  suhreguli,  or  vice- 
roys, were  conferred  on  some  of  the  more  favoured  of  the  Norman 
barons  (a).  Those  who  received  the  largest  grants,  to  the  extent  as 
it  would  seem  of  six  manors,  were  called  the  greater  barons  ;  those 
■who  received  grants  to  a  less  extent  the  lesser  barons  (b). 

The  charter  of  William  the  First,  before  adverted  to,  was  perhaps 
intended  to  secure  to  those  who  held  the  granted  lands  as  subfeuda- 
tories,  or  as  socage  tenants,  and  who  had  not  incurred  the  penalty  of 
confiscation,  the  enjoyment  of  their  estates  ;  but  history,  and  more 
especially  the  evidence  of  Domesday,  shows  that  the  English  holders 
of  land  generally  lost,  if  they  ever  enjoyed,  the  protection  of  the  law. 
The  Norman  barons,  following  the  example  of  the  king,  in  order 
to  guard  against  the  disaffection  of  the  natives,  very  generally  expelled 
or  degraded  the  English  subfeudatories  on  their  estates,  and  sur- 
rounded themselves  with  a  band  of  dependants,  of  whom  all  must 
have  had  many  to  provide  for,  as  their  vassals,  or  vavassors  as  they 
were  then  usually  termed  (c).  The  humbler  class  of  the  free  rural 
population,  namely,  those  of  ceorlish  descent,  who  held  on  socage 
and  other  base  tenures,  as  on  payment  of  rent  or  performance  of  rural, 
domestic,  or  other  services  not  military  (d),  shared  the  same  fate  as 
those  of  superior  rank  (e).    The  natives,  says  Gervas  of  Tilbury  (/), 


(a)  As  to  Hugh  de  Abrincis,  of  the  county  of 
Chester — the  grantee  had  his  Barons,  who  en- 
joyed their  separate  courts  ,  Lord  Lytt.  Hen. 
II.  iii.  140  ;  Order.  Vital,  ad  ann.  1070,  there 
cited  ;  and  see  Hume,  Append,  ii.  p.  113. 

(6)  V.  supra,  Y).  40.  The  distinction  between 
great  and  small  baronies  is  noticed  in  the 
Dial,  on  the  Ex.  p.  46  a. 

(c)  See  Lingard,  ii.  p.  55  ;  Thierry,  vol.  i. 
sparsim.  The  Inquisitio  EUensis  is  stated 
to  have  been  taken  on  the  oaths  "  Baronum 
et  Jrancigenarnm."  However,  it  would  ap- 
pear that  some  of  the  natives  were  permitted 
to  retain  some  part  of  their  possessions  down 
to  the  end  of  William's  reign.  Thus  we  find 
in  Domesday,  "  homines  de  Hund.  Franci  et 
Angli,"  Domesd.  Surrey,  p.  32.  There  are 
other  notices  to  the  same  effect,  v.  int.  al. 
Spelman,  Gloss,  voce  Drenches,  p.  184.  Most 
of  those  who  held  lands  of  Wlfstan,  Bishop 
of  Worcester,  by  hereditary  title,  were  fortu- 
nate enough  to  retain  their  estates,  as  appears 
from  the  writ  issued  by  William  II.,  for 
levying  the  relief  payable  by  each,  ("  sicutper 
Barones  meos  [scaccarii]  disposui :")  on  the 
honour  coming  to  the  king  on  the  death  of 


the  Bishop,  Heming,  p.  79. 

The  term  vavassor  first  came  into  use  after 
the  Conquest.  I  have  taken  the  meaning  of 
this  term  from  Lord  Lyttelton,  Hen.  II.  i. 
479,  iii.  316,  and  Selden  there  quoted.  The 
subfeudatories  were  sometimes  called  simply 
milites. 

(d)  Litt.  §  117  ;  Lord  Lytt.  iii.  185. 

(e)  "  Quid  enim  prodesset,"  says  a  con- 
temporary, "  si  nee  unum  in  toto  regno  de 
illis  dicerem  pristina  potestate  uti  permissum, 
sed  omnes  aut  in  gravem  paupertatis  eerumnam 
detrusos  aut  exheredatos,  patria  pulsos — op- 
probrium hominum  factos — simili  modo  utili- 
tate  carere  existimo,  dicere  quid  in  minorem 
populum,  non  solum  ab  eo  (Willielm.)  sed  a 
suis  actum  sit,  cum  id  dictu  sciamus  difficile,  et 
ob  immanem  crudelitatem  fortassis  incre- 
dibile,"  Hist.  Ellens,  xliv ;  Gale,  p.  516; 
but  the  inhabitants  of  Kent  appear  to  have 
again  secured  for  themselves  an  immunity,  to 
a  great  extent,  from  the  general  degradation, 
Lambard's  Peramb.  p.  632  ;  Somn.  Gavelk. 
72;   Hallam. 

(/)  Dialog.  deScacc.  written  temp.  Hen.  II. 
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when  in  after-times  they  became  odious  to  their  lords,  and  being 
everywhere  turned  out  of  their  possessions,  that  is,  by  the  new  lords 
or  their  vassals,  complained  to  the  king.  At  length,  after  consultation 
upon  these  matters,  it  was  resolved  by  the  council,  that  what  by  their 
deservings  they  could  obtain  of  their  lords  should  be  their  own  by 
inviolable  right;  but  they  should  challenge  nothing  to  themselves  by 
name  of  succession  from  the  time  of  the  nation's  being  subdued,  so 
that  they  might  thus  be  induced  to  apply  themselves  to  purchase  their 
lord's  favour  by  submissive  obedience.  Thus,  therefore,  adds  the 
writer,  every  one  of  the  subdued  nation  possesses  his  estate,  or  such- 
like, not  as  if  they  were  his  right  by  means  of  succession,  but  as 
acquired  merely  by  his  own  merit  or  some  intervening  agreement  {a) : 
whether  the  inferior  tenants,  who  were  permitted  permanently  to 
enjoy  their  lands,  should  hold  them  on  payment  of  a  rent  or  some 
other  definite  service,  which  was  called  tenure  in  socage,  or  merely  at 
will,  would  of  course  depend  on  the  pleasure  of  the  lord.  In  process 
of  time  the  great  barons  very  generally  parcelled  out  their  estates 
into  small  portions,  with  which  they  enfeoffed  their  various  dependants, 
to  be  held  of  themselves,  as  regards  some  parts,  on  military,  and,  as 
to  other,  on  socage  services  {b).  Tenants  by  socage  tenure  did  not 
generally  do  homage  like  those  who  held  on  military  service :  that 
would  have  imposed  the  duty  of  protection  and  warranty  (c) ;  nor  did 
the  heir  pay  a  relief,  but  a  heriot  in  the  nature  of  a  relief  {d).  Those 
who  failed  to  obtain  from  the  favour  of  their  lords  any  permanent 
interest  in  their  lands,  became  tenants  in  pure  or  simple  villeinage, 
or  they  became  villeins  in  gi-oss  (e).  Those  who  held  in  villeinage 
appear  to  have  been  attached  to  the  soil  (/),  and  their  condition 
at  first  differed  from  actual  slaves  in  little  but  the  name  {g).  Vil- 
leins in  gross  were  the  personal  property  of  the  lord,  and  might  be 
sold,  like  other  property,  away  from  the  land  to  whomsoever  he 
pleased  {h).     Villein  tenants  simply  took  the  oath  of  fidelity  (i).     The 

(a)  lb.  p.  27.  ed.  1758  ;  and  see  Bracton,      villeinage  did  not  become  a  villein. 

lib.  1.  fo.  7  ;  Co.  Litt.   116  b.     This  affords  (/)  Bracton  calls  them  ascriptitii  glebce, 

an  additional  reason  for  believing  that   the  fo.  7,  v.  sup.  p.  51. 

churter  of  William  was  issued  in  the  early  {g)  "  Qui  tenet  in  puro  villenagio  faciei 

part  of  his  reign.  quicquid  ei  prseceptum  fuerit."   Bract,  iv.  1. 

(b)  Bracton,  227  a.  Bracton's  treatise  is  c.  28.  §  5.  208  b  ;  Sim.  Dunelm.  a.d.  1096. 
not  very  clear  as  to  the  distinction  between  p.  222;  Glanville,  v.  c.  5.  Lord  Coke  also  de- 
tenure  in  socage  and  villein  socage,  or  as  to  nominates  them  adscriptitii,  Co.  Lit.  116  a. 
the  precise  condition  of  the  various  descrip-  There  was  a  privileged  villenage  which  applied 
tions  of  villeins,  and  on  this  occasion  Lord  only  to  the  villeins  of  the  royal  demesnes, 
Coke  does  not  clear  up  the  difficulties.  Bract,  iv.  1.   §  5.  fo.  209  a.     The  coloni,  or 

(c)  Bracton,  p.  78  b.  79,  207  a.  villeins,  on  the  Continent  became  equally  de- 

(d)  Bracton,  ii.  c.  36,  fo.  84  a,  and  85  b,  pressed,  Hallam,  M.  A.  i.  219. 
"  TJbi  nulla  custodia,  ibi  nullum  relevium."  {h)  Bla.  Comm.  ii.  93. 

(e)  "  Duo  taini  tenuere,  ibi  sunt  duo  vil-  (f)  Bracton,  fo.  78  a. 
lani."  Domesday,  ii.  315  ;  but  a  tenant  in 
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tenant  in  villein  socage  could  not,  any  more  than  the  tenant  in  pure 
villeinage,  of  himself  confer  on  another  any  right  or  interest  in  the 
lands  he  occupied  ;  he  could  only,  by  a  bargain  with  the  lord,  obtain 
permission  to  surrender  the  lands  he  occupied  to  the  lord  or  his  steward, 
so  that  they  might  be  committed  to  another  (a) :  indeed,  it  was  only  by 
the  permission  of  the  lord  that  even  the  descendants  or  the  heirs  of 
the  villein  could  enter  on  the  lands  held  by  their  ancestor,  for  which 
permission  no  doubt  a  price  would  be  demanded  (h).  In  process  of 
time,  it  may  be  observed,  the  tenants  in  villeinage,  by  the  continued 
indulgence  of  their  lords,  were  suffered  not  only  to  enjoy  their 
lands  themselves,  but  to  transmit  them  to  their  descendants,  so  that 
they  acquired  by  custom  what  was  treated  as  equivalent  to  an  estate  (c) 
in  the  lands  which  they  occupied  ;  the  tenant  also  acquired  the  right 
of  transferring  his  interest  to  another  person,  the  purchaser  or  other 
transferree  paying  to  the  lord  a  fine  which  in  course  of  time,  in  many 
manors,  became  a  fixed  customary  payment ;  and  in  like  manner  by 
the  effect  of  usage,  the  payment  to  be  rendered  to  the  lord  by  the  heir 
on  descent,  as  regards  many  of  such  holdings,  became  fixed  (cf).  Courts 
for  the  specific  purpose  of  registering  the  transactions  which  took 
place  in  relation  to  surrenders  and  admissions  of  the  tenants  of  vil- 
lein lands  were  established  in  every  manor.  The  steward  of  the  lord 
presided,  and  all  the  villeins  of  the  manor  were  summoned  to  assist 
in  recording  the  transactions  which  took  place  in  relation  to  such 
lands  (e). 

The  remains  of  the  old  Anglo-Saxon  Heriot  are  still  to  be  discovered 
in  the  time  of  Henry  III.;  thus,  it  was  the  custom  in  some  places  for 
the  lord  on  the  death  of  his  tenant,  whether  holding  by  free  or  villein 
service,  to  demand  from  his  executor,  unless  he  had  an  equivalent 
legacy,  the  best  beast  or  some  other  article  of  value  by  way  of  Heriot, 
which  had  no  reference  to  the  inheritance  (/). 

I  proceed  to  take  a  view  of  the  alterations  which  took  place  in  the 
condition  of  the  Inhabitants  of  the  Towns. 

The  king  retained  many  of  the  cities  and  towns  as  part  of  his  de- 

(a)  See  Bract,  ii.  8.  §  ult.  fo.  26  b.  breve  de  recto,  in  the  manor  court,  fo.  7  a. 

(i)  That  villeins    had   property,    notwith-  (rf)   See  Bla.   Comni.  by  Sweet,  ii.  p.  93. 

standing   the  general   statements  we  find  to  Modern  copyhold  tenure,  of  which  this  is  the 

the  contrary,    appears   from    this    and   other  original,  will  be  noticed  hereafter, 
similar    passages    in    the    old    historians, —  (e)  See  Co.  Litt.  58  a.     This  was  distinct 

"  Coraites,    barones,    vicecomites,    suos    mi-  from  the  court  baron  before  described,   {sup. 

lites  et  villanos  spoliaverunt  et  regi  non  mo-  p.  G3,)  where  the  freeholders  of  the  manor 

dicam  summam  auri  et  argenti  detulerunt,"  were  the  judges. 
Sim.  Dunelm.,  a.d.  1096,  p.  222.  (/)  See  Bracton,ii.  c.  36,fo.86  a,  andGO  b; 

(c)   Some  tenants  in  villeinage  in  Bracton's  et  v.  supra,  p.  2  J.  30.  39. 43.    It  was  the  widow 

time   might   have  a  writ   of    right,  parcrtm  who  paid  the  Anglo-Saxon  heriot,  Cnut.  §  74, 


Charters  Granted  to  Toions — Local  Customs.  97 

mesne  ;  others  he  granted  to  his  barons  (a).  Less  of  violence  appears 
to  have  been  exercised  towards  the  inhabitants  of  the  towns  than  those 
of  tlie  country  ;  though  here  also  many  individuals  were  deprived  of 
their  property  in  favour  of  William's  Norman  followers,  who,  gene- 
rally speaking,  were  placed  in  a  more  favourable  position  than  the 
natives  (6).  London,  after  holding  out  a  show  of  resistance,  submitted 
before  the  end  of  the  year  of  the  battle  of  Hastings  (c)  ;  and  William,  by 
a  charter  which  he  granted  to  all  the  borough-men  of  London,  ordained 
that  all  the  laws  that  they  had  enjoyed  in  the  days  of  king  Edward 
should  be  preserved  to  them,  and  amongst  the  rest,  he  willed  that  each 
child  should  be  his  father's  heir  after  his  father's  death;  "and,"  he 
added,  "  I  will  not  suffer  any  man  to  do  you  wrong"  (c?).  It  is  to  be  ob- 
served, that  most  of  the  charters  to  the  City  of  London,  like  that  of 
William,  do  but  confirm  the  ancient  laws  and  customs  previously  esta- 
blished there ;  so  that  it  is  still  usual  for  the  City  of  London  to  plead 
its  franchises,  confirmed  as  they  have  been  by  parliament,  not  as 
royal  grants  or  as  deriving  their  force  from  legislative  sanction,  but 
as  customs  existing  from  time  immemorial  (e).  In  virtue  of  this  and  the 
subsequent  charters,  and  through  the  medium  of  its  local  tribunals, 
many  ancient  customs  which  were  at  variance  with  the  general  law,  such 
as  the  alodial  right  of  devising  lands  (/),  the  claims  of  the  wife  and 
children  upon  the  personal  estate  of  their  parent  under  the  name  of 
pars  rationahilis  (g),  and  the  right  of  appointing  guardians  to  orphans 
by  the  magistrates  of  the  City  (h),  were  kept  up  in  London  long 
after  the  Conquest.  Indeed,  the  custom  of  London  as  to  the  ration- 
ahilis pars  of  the  personal  estate  of  a  citizen  dying  intestate,  and  some 
others  of  these  customs,  as  will  be  after  noticed,  remain  in  force,  in 
part  at  least,  to  the  present  day  (i). 

At  a  great  council  held  by  William,  a.d.  1085  (k),  the  celebrated 

(a)  Mad.  Firm.  Burg.  5.  7.  15.  toms  of  London,  p.  6. 

(b)  Introd.  to  Domesday,  p.  Ix.  Amongst  (/)  In  an  old  leiger  book  in  Guildhall, 
other  instances,  the  English  burgesses  who  Bocland  is  described  as  "  Terra  quam  homo 
remained  in  Hereford,  paid  tallage  indivi-  potest  in  lecto  suo  languens  legare."  Allen, 
dually,  according  to  ancient  custom;  the  (i/)  "  The  remains  of  the  old  common  law," 
Norman  burgesses  paid  a  certain  sum  in  lieu  Kern]}  v.  Kelsey,  Free,  in  Ch.  p.  596. 

of  all  dues,  or  in  fee  farm.    Domesday,  179  a.  {h)  4  Inst.  248. 

The  English  citizens  of  Exeter  considered  (e)  Some  of  these  customs  were  not  con- 
that  their  ancient  rights  were  secured  to  them  fined  to  London,  Bracton,  p.  GO  b,  &c.  See 
by  William's  laws,  and  they  took  up  arms,  Williams  on  Executors,  p.  2  and  3  ;  and  as  to 
though  unsuccessfully,  to  support  them.  Palgr.  the  ra(io7ialii/is  yars,  p.  1204-5.  It  is  to  be 
Rise,  &c.  p.  G45.  631.  remarked,  that  all  the  ancient  franchises  and 

(c)  Sax.  Chron.  Ing.  164.  customs  "  omnes  libertates  et  liberse  consue- 

(d)  It  was  addressed  thus  :  William,  king,  tudines"  of  London,  and  the  other  cities,  and 
greets  William  Bishop,  and  Godfrey  port-reve,  of  the  boroughs,  townships  and  ports  through- 
friendly,   and  all  the    borough-men,  French  out  England,  were  expressly  confirmed  to  them 
and  Eufflish.       Inspeximus   charter  of  King  by  John's  Mag.  Carta,  Stat,  of  the  R.  p.  10, 
Charles  II.  (k)  "  With  his  witan,"  Sax.  Chroii.  Ing. 

(e)  Fulling,  Treatise  on  the  Laws  and  Cus-  p.  264. 

H 
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survey,  called  Domesday,  was  ordered  to  be  made  (a).  The  principal 
object  appears  to  have  been  to  ascertain  the  crown  dues  in  the  towns 
and  in  the  country,  and  particularly  to  ascertain  the  number  of  liydes 
that  were  to  be  charged  with  the  general  land-tax  called  Danegeld, 
which,  as  before  mentioned,  William  had  revived  ;  but  the  author  of 
the  Dialogue  concerning  the  Exchequer  assigns  to  it  another  and  more 
important  object,  namely,  "  in  order  that  every  one  content  with  his 
own  right  might  not  usurp  another's."  It  was  called  The  Book  of 
Judgment,  says  the  same  writer,  because  upon  recourse  had  to  it 
the  sentence  in  it  could  not  be  rejected  or  avoided  (h).  This  survey 
must  have  tended  to  a  great  extent  to  settle  the  relative  rights  of 
the  lords  and  their  dependants  of  every  degree ;  and  it  no  doubt 
had  a  great  effect  in  causing  the  tenure  of  the  free  cultivators  who  held 
by  any  determinate  service  or  rent,  to  ripen  into  what  was  afterwards 
called  free  socage,  which  was  common  in  the  time  of  Glanville  (c),  and 
the  tenure  of  the  burgesses  into  that  of  burgage  tenure,  which  was  in 
effect  the  same  (c?) :  the  tenure  of  free  or  common  socage  is  that  by 
which  freehold  lands  are  held  at  the  present  day  (e). 

Amidst  the  acts  of  violence  above  described,  there  was  one  portion 
of  the  community,  namely — the  clergy,  whose  influence  enabled  them 
to  prevent  the  charter  of  William, and  the  confirmation  of  the  "  Laws 
of  Edward,"  from  becoming  altogether  a  dead  letter  (/).  Spoliations 
of  Church  as  well  as  of  other  property  were  effected,  especially  by  Odo, 

(a)  Hoveden,  369,   14  ;  Bromt,  979,  33 ;  liber    homo    vel    sochemannus    Labuit    vel 

Knyghton,  2353,  30.    Tngulph.  p.  908,  asserts  habet.    Hoc  totum  tripliciter,  scil.  temp.  Reg. 

that  Alfred  had  made  a  similar  survey.     It  Edw. ;  et   quando   Reg.  Willielm.  dedit ;  et 

was  very  much  in  the  nature  of  the  surveys  quomodo  sit  mode,"  &c.    Inquisitio  Ellens, 

that  were  made  under  the  Emperors  at  the  end  Supp.  to  Domesday,  p.  497. 
of  every  Indiction,  or  space  of  15  years,  for  the  (c)  Glanville,    Lib.  7.  c,  3  ;  and  see  Bla. 

purpose  of  fixing  the  census  or  land-tax  due  Comm.  ii.  79  ;  Mad.  Firm.  Burg.  p.  21. 
to  the  state  from  the  provincials  ;  Gibbon,  vi.  (<?)  Littleton,   §    117.160.  162;  Selden's 

84,  5  ;  Inquiry,  p.  82  ;  Cod.  Theod.  xi.  tit.  5;  Notes  on  Hengh.     Free  socage,  according  to 

tit  12.  xiii.  tit.  10  and  11,  and  the  Commen-  Blackstone,  arose  in  great  part  from  successive 

tary.     Childibert  attempted  to  exercise  the  enfranchisements,  as  to  which  seeBracton, 24  b, 

prerogative   of  levying  an   actual   indiction,  and  inf.  p.  100,  n.  (a). 

Greg.  Turon.  iii.  c.  36 ;  Inquiry,  p.  269,  but  (e)  By  the   stat.    12    Car.  II.   c.    24,  all 

his  subjects  defeated  him.  tenures,    except    frankalmoign,    grand    ser- 

(i)  Dial,  de  Scacc.  p.   30,  31.     The  In-  geanty,  and  copyhold,  were  reduced  to  this 

quisitio  Eliensis  is  the  most  explicit.     "  Hie  species  of  tenure,  namely — free  socage.    See 

subscribitur   inquisitio  terrarum,    quo  modo  Bla.  Comm.  ii.  p.  78  ;  notes  to  Co.  Litt.  85  b. 
Barones  regis  inquirunt,  viz.  per  sacramentum  (/")  Homing  states  that  many  lay  persons, 

vicecomitis    scirse    et    omnium    Baronum   et  before  the  alodial  power  of  choosing  their  lord 

eorum  francigenarum,  et  totius  centuriatus —  was  abrogated,  commended  themselves  to  one 

presbiteri,  prsepositi,  vi.  villani  uniuscujusque  Agilwy,  Abbot  of  Evesham,  who  is  described 

villse — Deinde  quomodo  vocatur  mansio,  quis  as  well  versed  in  the  secular  laws,  he  under- 

tenuit  earn  temp.  Ed.  Reg.  quis  modo  tenet ;  taking  to  defend  them  against  the  Normans, 

quot  hidee — quot  homines,  quot  villani,  quot  Heming,  p.  271 ;  similar  instances  are  men- 

cotarii,  quot  servi,  quot  liberi  homines,  quot  tioned  in  Domesday,  Surrey,  p.  32  b,  and  else- 

sochemanni — quantum    silvse — quantum    va-  where, 
lebat,  et  quantum  modo — quantum  ibi  quisque 
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Bishop  of  Baieux  and  Earl  of  Kent  (a) ;  but  the  conquerors  themselves 
did  not  pretend  that  there  was  any  general  abrogation  of  existing  titles 
that  would  justify  their  acts  (J) ;  and,  in  some  cases,  where  a  grant  from 
the  king  did  not  intervene,  the  Church  property  so  seized  was  recovered 
by  course  of  law  (c).  The  charters  of  the  Anglo-Saxon  kings  were 
treasured  up  in  the  monasteries  {d)  in  hopes  of  better  times ;  their 
validity  was  impliedly  admitted  by  the  pains  which  William  took  to 
get  them  into  his  possession  (e) ;  though  for  greater  security,  the  eccle- 
siastical bodies,  when  they  were  able,  procured  confirmations  from  the 
Conqueror  (/). 

The  general  scheme  of  judicial  organization  at  the  close  of  the 
Conqueror's  reign  was  pretty  nearly  what  it  had  been  in  the  time  of 
Edward  (^).  This  is  one  of  the  principal  links  which  connect  the  legal 
history  of  the  Anglo-Saxons  with  that  of  the  Normans  {h).  The  shire 
or  county  courts,  and  the  hundred  motes,  and  borough  courts,  together 
with  the  hall  motes  manor  courts  or  courts  baron  (i)  of  the  king(^), 
and  of  the  Norman  lords  (Z),  continued  to  be  the  ordinary  courts  of 
civil  jurisdiction.  The  freeholders  in  the  county  courts  (w),  and  the  free 
tenants  within  the  manors  and  their  liberties,  were,  as  in  the  Anglo- 


(fl)  Heming,  p,  273  ;  et  v.  Text.  RofF.  222. 

(b)  The  documents  set  out  by  Heming,  p. 
78,  et  seq.  clearly  recognize  the  legal  validity 
of  ancient  rights  as  regards  Church  pro- 
perty; so,  "Per  cartam  Dom.  Regis,  et 
antecessorum  suorum  Regum  Anglise,"  Brac- 
ton,  57  a. 

(c)  Hale,  Hist.  C.  L.  p.  118,  et  seq.  "  Ex- 
ceptis  hiis  quas  homines  clamabant  me  sibi 
dedisse,'"  Prsecept.  of  Will.  I.  Monastic,  vol.  i. 
p.  478, 

{d)  Bishop  Wlstan  of  Worcester,  who 
survived  the  Conquest,  and  who  was  not  de- 
prived, but  to  some  extent  despoiled,  of  his 
possessions,  was  very  careful  to  preserve  the 
charters  and  muniments  of  his  church, 
Heming,  265.  Heming,  who  compiled  his 
book  at  the  desire  of  Bishop  Wlstan,  notices 
the  spoliations  of  the  Normans  as  proceeding 
from  the  same  cause  as  those  of  the  Danes, 
— the  temporary  impotence  of  the  law,  "  Lex 
nunc  injustis  principibus  confusa  est,"  Hem- 
ing, 283  ;  et  v.  ibid.  248—272.  Odo  even 
seems  to  have  respected  former  rights  to  some 
extent,  Heming,  273  ;  et  v.  ib.  p.  78. 

(e)  Thorn,  c.  vi.  §  10,  p.  1787;  Chron. 
Lamb,  ad  Ann.  1070. 

(y)  V.  int.  alia,  confirmation  of  Oswald's 
Law  Hundred  to  Wlstan,  Bishop  of  Wor- 
cester, Domesday,  Heming,  p.  288.  484,  et 
V.  Ingulph.  912,  913  ;  Text.  RofF.  148,  as  to 
Croyland;  and  Malmsb.  Antiq.  Glaston.  Gale, 


p.  330.  The  charter  of  confirmation  of 
Edward  III.  de  terris  Sanct.  Augustino  datis, 
enumerates  by  inspeximus,  all  the  char- 
ters from  Ethelbirht  downwards,  Thorn, 
p.  2123,  et  seq.  ;  et  v.  Matt.  Paris,  p.  724, 
temp.  Hen.  Ill  ;  Thorn,  temp.  Edw.  II.,  p. 
2016,  48,  "  etprofert  cartam  ipsius  Regis," 
(Edw.  Confess.)  &c. ;  et  v.  ib.  1962,  15  ;  and 
Hales,  Hist,  of  the  C.  L. 

(ff)  See  the  compilation  called  Leg.  Hen.  I. 
c.  8.  29.  31.  34  ;  Inquiry,  p.  447. 

(?t)  See  Hale,  Hist.  C.  L.  lib.  ii.  c.  5. 
ad  fin. 

(i)  Leg.  Hen.  I.  c.  7,  8,  9,  10.  20. 

(k)  As  to  the  jurisdiction  of  the  king  over 
the  tenants  of  demesnes,  Leg.  Hen.  I.  c.  19  ; 
Anc.  L.  p.  527. 

(/)  Judging  from  Domesday  and  Glan- 
ville,  viii.  c.  11.,  every  Baron  had  his  court. 
Criminal  jurisdiction  was  exercised  at  the 
court  leet,  of  which,  see  Cruise,  Dig.  iii.  266, 
§47. 

(m)  See,  amongst  others,  the  accounts  of  the 
pleas  between  the  Bishop  of  Rochester  and 
Pichot  the  sheriff  on  behalf  of  the  king,  Text. 
Roff.  150  ;  between  Bishop  Wlstan  and  the 
Abbot  of  Veshand,  "  judicante  et  testificante 
omni  vicecomitatu,"  Heming,  p.  77  ;  between 
A.  B.  Lanfranc  and  Odo  Bishop  of  Baieux, 
Text.  Roffens.  Hickes,  p.  32  ;  and  Domesday, 
Warwickshire,  Heming,  p.  509. 
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Saxon  times,  the  judges  of  those  courts  (a);  and  the  ancient  customs 
which  prevailed  in  those  several  courts  appear  to  have  been  pre- 
served (b) :  but  the  sheriff  or  vicecomes  presided  at  the  county  and 
hundred  courts  instead  of  the  earl  (c).  A  bailiff  appointed  by  the  king- 
still  presided  over  each  of  the  manors  and  estates  held  by  the  king 
in  demesne.  This  officer  held  the  king's  court,  where  alone  the  tenants 
of  the  king's  demesnes  could  be  impleaded  {d)  ;  the  tenants  of  these 
ancient  demesnes  had  other  privileges.  This  description  of  tenure 
is  recognized  at  the  present  day  (e). 

The  office  of  Chancellor  was  continued ;  he  had  the  care  of  the 
Chancery  Rolls  (/),  on  which  the  king's  grants  were  entered  {g);  he 
was  also  the  keeper  of  the  king's  seal ;  as  such,  probably,  he  is  usually 
found  as  a  witness  to  the  royal  grants  {h).  The  office  of  Master,  for- 
merly called  the  Clerk  or  Keeper,  of  the  Rolls,  is  recognized  at  this 
early  period  (i),  though  at  this  time  he  appears  to  have  been  the  Chan- 
cellor's deputy,  not  an  independent  officer. 

One  important  alteration  was  effected  in  the  constitution  of  the  high 
court  of  the  king,  or  as  it  is  commonly  called  the  Curia  Regis.  A  great 
officer,  called  the  Chief  Justiciary,  was  appointed  (A)  to  preside  over  all 
pleas  or  suits,  criminal  and  civil.  The  Chief  Justiciary  was  viceroy 
in  the  absence  of  the  king  (?),  and  writs  were  issued  in  his  name  {m). 
This  great  officer  was  usually  a  dignified  ecclesiastic  {n).  Other  altera- 
tions took  place  in  judicial  proceedings  ;  suits  which,  according  to 
the  ordinary  course  of  proceeding,  would  have  been  tried  in  the  king's 


(a)  4th  Inst.  46.  268;  Co.  Litt.  58.  A 
certain  number  of  free  tenants  was  neces- 
sary to  constitute  a  manor,  Fulbeck,  18  a. 
One  lord  might,  it  seems,  lend  his  free 
tenants  for  this  purpose  to  his  neighbour, 
"  tres  istorum  socmannorum  accommodavit 
Riotus  Rogero  Comiti,  propter  placita  sua 
tenenda,"  Domesday,  Lord  Lytt.  iii.  367. 
To  supply  suitors  to  these  courts  was  one 
great  cause  that  led  to  the  enfranchisement  of 
the  villeins,  v.  sup.  p.  98.  It  is  difficult  to 
distinguish  with  precision  who  were  the  mem- 
bers of  the  county  courts  in  the  early  Norman 
reigns,  see  Report  of  Lords'  Committee,  1819, 
p.  31,  and  69. 

(J)  See  Glan-ville,  xii.  c.  6,  as  to  courts 
baron  ;  ib.  c.  23,  as  to  county  courts. 

(c)  Earldoms  were  now  sometimes  granted 
hereditarily,  but  not  universally,  Dial,  on  the 
Ex.  p.  32 'a. 

(f7)  Leg.  Hen.  I.  ix.  c.  9  ;  and  see  4th  Inst. 
269  ;  Anc.  L.  i.  p.  518,  "  ministris  regiis,  in 
firraa  sua." 

(e)  See  first  Rep.  of  Real  Prop.  Commis.  28, 
29,  3  and  4  Will.  IV.  c.  74,  §  4  ;  Shelford, 
286-7  ;  Bla.  Com.  ii.  99,  and  Sweet's  notes. 

(/)   "  By  a  substitute,"  Dial,  on  the  Exch. 


c.  5. 
'  (g)  Hist,  of  Ch.  p.  16. 

{h)  V.int.  al.  Text.  Roffens.  e.  96.  p.  157; 
Cart.  Will.  I.  Dugd.  Monastic,  vi.  p.  1167. 
1324.  In  this  document  he  comes  after  the 
bishops  and  earls  next  before  the  capellani. 
The  bishops  were  usually  then,  as  theretofore, 
selected  from  the  king's  chaplains.  According 
to  Polydore  Virgil,  who  compiled  his  history  in 
the  reign  of  Hen.  VIII.,  it  was  William  who 
first  instituted  the  Chancery,  and  the  college 
of  clerks  who  conducted  the  business  of  that 
office. 

{i)  Sup.  note  (/),  and  Hist,  of  Chancery, 
p.  17. 

{k)  It  seems  that  more  than  one  were  some- 
times appointed,  Palg.  Rise,i.  289  ;  Huntingd. 
lib.  vii. ;  Malmsb.  lib.  iii. 

(/)  He  was  next  in  rank  to  the  king,  Bromt. 
1014,  68.  The  abuses  of  his  inordinate 
powers  caused  Edward  I.  to  abolish  the  office. 

(tw)  Dialog,  on  the  Excheq.  p.  16,  note. 

(n)  Mad.  Excheq.  31.  93.  §  4  ;  Hickes, 
Dissert,  there  cited.  In  after-times  Curia  Regis 
was  exclusively  applied  to  the  purely  judicial 
branch  of  the  king's  court,  v.  int.  al.  Mad. 
Ex.  p.  92.  et/n/.  p.  107. 
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court,  were  occasionally  ordered  to  be  tried  before  bis  justices  at  a 

provincial    court,     Tbe    king  on  these  occasions   issued  bis   precept, 

calling  together  tbe  county  or  hundred  court,  or  an  assemblage  of 

hundreds,  and  in  some  cases  directing  that  a  certain  number  of  his 

Barons  should  be  added  to  the  ordinary  jurors  or  members  of  the 

court  {a).    In  the  Conqueror's  time  it  appears  to  have  been  considered 

not  only  that  the  sovereign  was  the  fountain  of  the  laws,  but  that  all 

judicial  authority  was  under  his  control ;  a  doctrine  which,  according 

to  the  Saxon  Chronicle,  had  been  asserted  by  one  of  his  earliest  Saxon 

predecessors  {h).     He  appointed  justices,  whose  office  was  analogous 

to  tliat  of  the  Missi  of  the  Francic  sovereigns  (c),  and  in  some  respects 

to  that  of  the  Justices  in  Eyre  after  mentioned  {d),  at  his  pleasure, 

as  occasion  required  ;  nominally  as  his  representatives  to  administer 

or  to  superintend  the  administration  of  justice  (e),   but  really  they 

were  the  instruments  of  every  kind  of  extortion  and  injustice  (y*).     In 

cases  where  the  cause  was  tried  before  one  of  the  king's  justices,  the 

judgment  was  certified  to  the  king,  and  a  precept  or  writ  was  issued 

in  the  king's  name  to  enforce  the  judgment  {g) ;   or  in  the  writ  or 

precept  by  which  the  justices  were  appointed,  they  were  authorized  to 

award  execution  according  to  the  judgment  {h).     This  appears  to  have 

been  of  Norman  introduction  (i). 

The  Conqueror  effected  another  most  important  alteration,  by 
directing  that  no  bishop  or  archdeacon  should  for  the  future  liold 
pleas  relating  to  ecclesiastical  matters  in  the  county  or  hundred 
court ;  but  that  all  such  pleas  should  be  determined  before  the  bishop, 
wheresoever  he  should  appoint,  according  to  the  canon  and  ecclesias- 
tical laws ;  and  he  prohibited  all  lay  persons  from  interfering  in  any 

(a)  See  the  Praecept.  Dugdale,  Monast.  i.  {d)  Or   Justices  of   Assize,    whose   ofSce 

478,  "  cum  quibus  slat  de  baronibus  meis,  qui  ceased    when    the    business    for    which    they 

competenter  adessepoterint."     The  judges  or  were  appointed   was  terminated,  Bracton,  fo. 

jury  were  directed  to  decide  according  to  the  108  a.  These  Justices  weresometiuies  appoint- 

evidence   on    oath    of  a    certain    number  of  ed  by  the  Chief  Justiciary,  Gervase,  15^0,  53. 

English  to  be  selected  from  those  who  best  (e)  Hist.  Ex.  p.  32  ;  Hemiiig,    78  and  80. 

knew    '■   quomodo    terrse    jacebant    prsefatse  This  was  not  wholly  novel,  Hist.  Rames.  cxivii ; 

ecclesise  die  qua  Rex  Edwardus  obiit ;"  and  Gale,   p.   415;  Palgrave,  Rise,    &c.   i.    052; 

the  justices   were  directed  to  restore  to  the  Hickes,  Dis.  5.43;   Allen,  97. 

Church  those  lands  which  in  "  dominio  suo  {/)   "  Qui  justiciarii  vocabantur  omnis  in- 

erant  die  obitus  Edwardi,"  excepting  those  juriae   fuerunt  authores,"    M.  Par.  ad  Ann. 

which   the   king  had   granted   away.     Queen  1085  ;  and  see  Ingulph.  914.  They  were  often 

Matilda  it  seems,  in  person,  held  pleas  at  the  appointed  only  for  matters  connected  with  the 

county    court    in    the    absence    of    William,  revenue;  see  Dial.  Ex.  i.  c.  viii.  p.  23  b. 

Domesday,  Heming,  p.  512  ;  "  coram  Regina  {g)  See    particularly    the    proceedings    in 

Matilda  in  praesentia  iv.  vicecomitatuum  ;"  the  plea  between  Wlstan   and  the  Abbot  of 

Henry    Third's    queen    also    held    pleas    in  Veshand,  Heming,  p.  77,  <?/ if?, 

person.  {h)  As  in  the  Praecept.   Dug.   Monast.  i. 

{h)  Wihtred,  king  of  Kent,  Saxon  Chron.  478,  sttp. 

ad  Ann.  694.  (z)  The  Confessor  may  have  prepared  the 

(c)  Baluze,  torn.  ii.  p.  770.  Capit  Car.  M.  way  for  it. 
Ann.  10. 
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such  matters.  To  this  ordinance  the  civil  jurisdiction  of  the  eccle- 
siastical courts  which  now  exist  throughout  the  kingdom,  owes  its 
origin  {a).  The  nature  of  the  subjects  of  ecclesiastical  jurisdiction 
have  been  already  adverted  to  (b). 

In  this  reign  a  separate  board  and  court  for  matters  of  revenue,  if 
not  first  introduced,  was  formed  upon  the  model  of  the  Exchequer 
beyond  sea  (c).  A  treasurer  and  officers  were  appointed  for  transacting 
all  business  relating  to  the  Royal  Revenue.  The  Chief  Justiciary,  and 
the  Chancellor,  who  then  also  had  the  care  of  the  royal  signet  in  the 
Exchequer  (c?),  and  such  of  the  king's  barons,  and  of  the  dignitaries 
of  the  Church,  as  the  king  selected  for  the  purpose,  attended  to  judge 
of  the  law,  and  determine  doubts  in  all  matters  relating  to  the  re- 
venue.    The  Chief  Justiciary  presided  (e). 

William,  it  may  be  observed,  amidst  all  his  acts  of  vengeance 
against  the  natives,  never  relinquished  his  original  title  (/)  of  King  of 
the  English  {g),  or  claimed  any  rights  beyond  what  that  title  con- 
ferred ;  indeed  these  were  very  ample.  He  continued  to  hold  three 
times  a  year  the  ancient  Anglo-Saxon  court  of  state  or  curia,  at 
which  all  his  bishops,  earls,  and  barons,  the  greater  and  the  less  {h), 
and  the  Cnits  (milites)  Avho  held  of  him  in  capite  {i),  (corresponding 
with  the  Thani  Regis,  Thaui  Mediocres,  and  Thani  Minores  of  ancient 
times,)  or  such  of  them  as  Avere  summoned  for  the  purpose,  attended  {k). 

(a)  One  of  these  Prsecepts  is  addressed  to  observed  by  a  writer  well  versed  in  our  his- 

Geoffry  of  Mandaville,  and  P.  de  Valoines,  tory  (Quarterly  Review,  vol.  39,  p.  57),  that 

cseterisque  meis  fjdelibus  de  Essex,  &c.     It  amongst  other  circumstances,  the  direction  to 

recites,    "quod  episcopales  leges — communi  the  Domesday  Commissioners  to  enquire  into 

concilio,  et  concilio  archiepiscoporum  et  episc.  the  rights  of  Edward  the  Confessor,   shows 

et  abbot,   et    omnium   principum  ('  et  Baro-  that,  notwithstanding  William's  claim  to  reign 

num,'  Spelman,  Concil.  Hale,  Hist.  C.  L.  p.  by  right  of  conquest  or  the  sword,  which  he 

120,)  regni  mei  emendandas  judicavi,"  and  at  times  put  forward,  (see  Hickes,  Dissert, 

proceeds,   "  propterea  mando  et  regia  aucto-  31.  72.  77,  78  ;  Thierry,  i.  318,)  it  was  as  a 

ritate    prsecipio  ut   nullus  episcopus,"  &c.;  constitutional  king. — William's  prsecepts  are 

another    of   these    Prsecepts     is    addressed,  usually  directed  Francis  et  Anglis,  v.  int.  al. 

"  omnibus  francigenis  et  anglis  qui  in  episco-  Heming,  78,  79  ;  Text.  Roff.  156. 
patu  Remegii  Episcopi  terras  habent,"  Anc.  {g)  Canute  and  some  of  the  Anglo-Saxon 

Laws,  1.  p.  495.  kings  assumed  occasionally  the  title  of  King 

{b)  Supra,  p.  82,  &c.  of  England ;  it  was  John  who  permanently 

(c)  Dial.  Excheq.  i.  c.  4  ;  Mad.  Excheq.  i.  adopted  that  title,  Allen,  p.  53. 
p.  162.  (h)  V.  supra,  p.  46. 

{d)  Dial.  c.  5.  {i)  Sax.  Chron.  Gibson,  p.  189  ;  ib.  294  : 

(c)  Dial,  ubi  sup.  and  c.  4.  p.  8.  c.  11.  p.  ed.  Ingr.    It  was  now  called  his  "  Hired  ;"  the 

27  b;  Mad.  Hist.  Ex.   i.  31.  78  ;  Reeves,  i.  description  is  given  by  an  eye-witness.     The 

57  ;  et  V.  Heming,  p.  79.    The  Emperor  Nerva  attendance  of  the  commons  and  the  people 

had  established  a  separate  court  for  matters  at  these  assemblies  will  be  noticed  hereafter, 
of  revenue  at  Rome,  Dig.  i.  2.  2,  32;  and  the  (^)   Introd.  to    Domesday,    p.   xiv  ;    Leg. 

noteof  Godefroy,  p.  1867.     The  Chief  Justice  Hen.  I.  c.  xiv;  Anc.  L.  1.  525;  Heywood, 

of  England  is  still,  ex  officio.  Chancellor  of  189.  197.     Knights  or  those  who  held  to  the 

the  Exchequer  on  a  vacancy.  extent  only  of  a  knight's  fee,  are  distinguished 

{/)  V.  int.  al.  the   charter  of  confirmation  from  Thanes  or  Barons,  Sax.  Chron.  p.  294. 

to  the  monastery  of  Croyland  at  the  close  of  ed.  Ing. 
his  reign,  Ingulph,  p.  912.    It  has  been  justly 
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At  these  assemblies,  and  at  councils  called  for  the  purpose  at  other 
times  (a),  besides  judicial  proceedings  and  affairs  of  state,  and  matters 
of  legislation,  (as  to  which  so  far  as  regards  jurisprudence,  the  clerical 
members  would  still  be  the  chief  advisers  ;)  the  petitions  of  the  people 
were  discussed  and  decided  upon,  just  as  in  the  Anglo-Saxon  times. 
The  language  of  the  documents  of  the  time  leads  to  the  supposition 
that  it  was  still  the  Proceres  or  Optimates,  that  is,  the  dignified 
ecclesiastics,  the  earls,  and  greater  and  lesser  barojis,  who  alone  had 
a  deliberative  voice  at  these  assemblies,  whoever  else  may  have  at- 
tended (Jb),  and  that  it  was  the  will  of  the  king  that  gave  efficacy  to 
their  acts. 


{a)  Sax.  Chron.  ad  a.d.  1085  and  1086, 
"  coram  concilio  meo,"  Cart.  Reg.  Will. 
Ingulph,  p.  912. 

(6)  "  Archiepiscoporum,  &c.  Comitutn  et 
universorum  Procerum  meorum  sacro  con- 
cilio," Cart.  "Will.  I.  a.d.  1068  ;  Dug. 
Mouast.  vi.  1324,  by  laspeximus  1  Hen.VI.; 
"  et  omnium  prmcipum  et  Barormm  regni," 
Spelman,  Concil.  Hale,  Hist,  of  Comm.  L. 
p.  120  ;  "  communi  concilio  (et  assensu)  Ba- 
ronum  regni  Angliee  coronatum  esse,''  Leg. 
Hen.  I.  c.  1,  §  1  ;  Anc.  L.  498  ;  "  omnes  ad 
curiam  suam  regni  Proceres  convocavit,  pri- 
mores  regni  in  aula  regali  convocatos," 
Order.  Vit.  cited  Edin.  Rev.  No.  Ixix.  p.  7. 
Sometimes  the  general  terms  "  per  commune 
concilium"  are  used.  Ancient  Laws,  i.  p.  491, 
§  5,    6.  8,    as  in  the   Anglo-Saxon   times, 


or  "  communi  concilio,  et  concilio  archiepisc. 
et  omnium  principum."  Bracton,  temp. 
Hen.  III.,  describes  the  King's  Council 
thus,  "Iteracuriam  suam,  videlicet,  Comites, 
Barones,"  Bract.  34  a.  The  expressions 
"  hoc  decretum  sancitum  est  in  civitate  Lon- 
don," Anc.  L.  p.  492,  §  9,  and  "  ex  com- 
muni consensu  totius  regni,"  Bracton,  37  a; 
"  totiusque  populi  Anglia,^'  Relat.  Will.  I. 
at  the  end  of  Taylor  on  Gavelkind  ;  would 
seem  to  refer  to  assemblies  embracing  persons 
of  lower  grades ;  but  perhaps  these  terms 
were  meant  to  apply  to  ordinances  made  or 
confirmed  at  the  great  councils,  as  distin- 
guished from  those  made  at  select  councils, 
V.  inf.  p.  107.  This  subject  will  be  again 
adverted  to. 


ADDITIONAL  NOTE  TO  CHAPTER  I. 

The  English  mode  of  writing  was  extirpated  by  the  Normans  (Hickes,  Thesaur. 
Pref.  xxiv.)  but  not  the  language ;  according  to  Hickes,  not  a  tenth  part  of  our  language 
IS  of  Gallic  or  Gallo-Normanic  derivation,  only  three  words  in  the  Lord's  Prayer  from 
these  sources  are  to  be  found  (Hickes,  Dissert.  155.  176  ;  Thesaurus,  Pref.  p.  vi.). — 
The  shaving  the  upper  lip  is  one  of  our  customs  which  we  may  trace  to  the  Normans, 
see  Malmesbury,  100 ;  Thierry,  ii.  147;  though  it  seems  that  in  the  time  of  Edward 
II.,  the  higher  orders  let  their  beards  grow  to  an  immoderate  length,  see  the  Scots 
account  of  them,  Vestig.  Anglican,  by  Clark,  ii.  145. 
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CHAPTER  II. 

LAWS  AND   INSTITUTIONS  OF  ENGLAND  DURING  THE  REIGNS  OF 
WILLIAM  II.,  HENRY  I.,  AND  STEPHEN. 

William  Rufus — he  also  claimed  Hereditario  Jure — English  Population  begin  to  emerge 
from  their  state  of  Depression — English  Barons — Laws  of  Edward  the  Confessor 
renewed  in  part — Charters  of  Incorporation  to  Towns — Doctrine  of  Tenure — Judicial 
Institutions — Increase  of  business  in  the  King's  Court — Number  of  Justices  increased 
— Curia  de  More — Greater  and  Lesser  Barons — Witan — Grants  from  Royal  Domains 
— Judicial  Business  of  the  Curia  Regis — Ajypeal — Records  of  Court — Prerogative  of 
defending  the  Poor  and  Helpless — Injunction. 

Henry  I.  prepares  to  be  a  Legislator — Materials  collected  for  a  Code — References  to 
Roman  Law, 

I»  the  Reign  of  Stephen,  the  Study  of  the  Roman  Law  is  revived  throiighout  Europe — 
Vacarius,  an  Italian  Jurist,  comes  to  England — Establishes  a  School  of  Civil  Law  at 
Oxford — Remains  of  that  School. 

William  Rufus,  as  before  observed,  claimed  the  throne  under  his 
father  the  Conqueror  as  the  successor  of  the  Confessor  by  hereditary 
right  («)•  During  the  interval  which  elapsed  from  the  accession  of 
William  Rufus  to  the  end  of  that  of  Stephen,  the  English  population, 
favoured  by  the  circumstances  of  the  times,  gradually  grew  into  conse- 
quence. In  the  reign  of  the  former  monarch,  in  consequence  of  the 
intrigues  of  Odo,  Bishop  of  Baieux,  and  the  Normans,  to  place  Robert 
Duke  of  Normandy  on  the  throne, William  was  thrown  upon  his  English 
subjects;  and  in  order  to  engage  their  affections,  he  bound  himself  to 
them  by  the  strongest  assurances  to  give  or  secure  to  them  better  laws 
than  had  ever  before  been  established  in  England  (h)  :  his  ends  being 
accomplished,  his  promises  were  forgotten ;  excepting  that  when  he 
was  sick  they  were  constantly  repeated,  and  as  regularly  broken  when 
he  recovered  (c). 

(a)  V.  s?y;ra,  p.  88,  n.  (/).  According  to  Verum  hoc  baud  diu  mansit — Angli  nihil- 
Gervas,  William  II.  owed  the  crown  to  Lan-  omiiius  auxilio  adfuerunt  Regi  ij)soriuii  Do- 
franc,  "  Convocatis  Episc.  et  primoribus,  Ang.  miuo  (blaforde),"  Sax.  Chron.  ed.  Gibs.  p. 
Lanfrancus  elegit,  Will.  fil.  Regis,  sacravit  et  194.  William,  in  order  to  reduce  Earls  Eustace 
coronavit,''  Gervase,  apud  Dec.  Scrip,  p.  and  Roger  to  subjection,  ordered  every  one, 
1655,  40;  but  William  I.  had  written  to  him  French  and  English,  from  cities  and  rills,  to 
in  his  last  illness  to  do  so,  Runnington's  come  to  him,  and  having  collected  a  great 
Notes  to  Hale,  C.  L.  p.  132.  force,  he  went  to  Rochester,  &c.  ib.  p.  195  ; 

(i)  "  Tuncaccersivit  Anglos,  et  lis  exposuit  and  see  Lord  Lytt.  Hen.  II.  i.  p.  84  ;  the  au- 

suas   angustias,    rogavit    que   eos   auxilium,  thorities  are  set  out,  p.412  to  417.  William  II. 

pollicitus   eis   meliores  leges,  quam  unquam  on  one  occasion  raised  30,000,   on    another 

fuerant  in  hac  terra  ;  omnia  item   injusta  tri-  20,000,  English  foot-soldiers,  ib. 
buta  abrogavit  et  concessit  subditis  [manna].  (c)  Hoveden,    461;    Sim.  Dunelm,    215; 
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In  the  reign  of  Hen.  I.  English  barons  re-appear  (a),  particularly 
in  Kent  {b).  The  Normans,  especially  the  clergy  (c),  now  united 
with  the  English  in  calling  for  a  renewal  of  the  laws  of  Edward; 
and  accordingly,  in  the  reigns  of  Hen.  I.  and  Stephen,  repeated 
charters  confirming  those  laws, — that  is,  the  laws  that  had  been  in 
use  in  the  time  of  the  Confessor,  with  such  emendations  as  had  been 
since  introduced, — were  granted  {d).  The  condition  of  the  inhabit- 
ants of  the  towns  became  greatly  improved  ;  and  from  the  reign  of 
Henry  I.  downwards  many  charters  of  incorporation  were  granted 
to  cities  and  towns,  conferring  upon  them  peculiar  jurisdiction  and 
other  franchises,  and  exemption  from  the  jurisdiction  of  the  county 
court  (e).  A  distinct  charter  was  granted  by  Hen.  I.  to  the  citizens 
of  London,  confirming  to  them  their  ancient  customs  (/). 

But  as  regards  the  great  principles  of  the  laws  of  property  in  land, 
as  established  at  the  Conquest,  no  substantial  alterations  were  effected 
or  even  called  for,  so  far  as  can  be  discovered  from  the  historians  of  the 
times.  The  doctrine  of  tenure,  particularly,  continued  to  be  the  uni- 
versal law,  without  being  the  subject  of  complaint  {y) ;   though    the 


Knyghton,  p.  2359;  Bromt.  984,  30,  &c. 
From  the  expressions  commonly  used,  {sup. 
note  {b),  p.  104,  &c.)  it  would  seem  that  the 
amendment  of  the  laws  was  recognized  as 
belonging  to  the  royal  prerogative,  and  as  de- 
pending on  the  will  and  pleasure  of  the  king. 

(a)  Text.  Roffens.  169  ;  ibid.  170,  1.  224. 
The  address  of  the  I^aws  of  Hen.  I.,  in  the 
Red  Book  of  the  Exchequer,  is,  Baronibus 
et  fidelibus  suis  tarn  francigenis  quam  An- 
glicis  de  Wirecestrecire,  Anc.  L.  i.  497.  No 
doubt  it  was  intended  to  be  sent  to  each  county. 

{b)  We  learn  from  the  historian  Thorn,  p. 
1787,  that  the  Kentish  people  procured  better 
terms  for  themselves  than  the  rest  of  the 
English  ;  so  that  possibly  some  of  the  ancient 
thanes  retained  throughout  the  title  of  barons  ; 
though  in  that  age  the  term  baro  was  some- 
times applied  to  simple  freeholders.  Leg. 
Hen.  I.  c.  29  ;  Anc.  L.  i.  618  :  in  truth  every 
possessor  of  land,  high  and  low,  was  the  baro 
or  man  of  some  superior. 

(c)  V.  siqj.  p.  98. 

{d)  Henry  /.— a.d.  1100,  Matt.  Paris,  47, 
16,  "  Lagam  Regis  Edwardi  vobis  reddo,  cum 
illis  emendationibus  quibus  pater  meus  earn 
emendavit,  consilio  baronum  suorum."  A 
copy  of  a  similar  charter  of  Hen.  I.,  dated 
A.D.  1101,  is  in  the  Text.  RofF.  p.  51;  and 
see  Lord  Lytt.  i.  476.  It  was  this  charter 
that  the  bishops  and  barons  of  the  realm,  a.  d. 
1213,  swore  to  defend,  M.  Par.  p.  202  ;  et 
V.  M.  Paris,  52,  14  ;  et  Rich.  Hagulstad, 
309.  311.  One  of  Stephen'' s  charters  is  in 
these  words  : — "  Bonas  leges  et  antiquas  et 
Justus  consuetudines  in  hundris  [murdris  is 


the  term  adopted,  Stat,  of  the  R.  i.  p.  4, 
and  Malmesbury,  p.  179]  et  placitis  et  aliia 
causis  observabo,  et  observari  prsecipio  et 
constituo,"  Charta  Reg.  Steph.  Hagulstad, 
314.  It  was  principally  the  refusal  of 
the  Empress  Matilda  to  confirm  these  laws 
that  induced  the  Londoners  to  drive  her  out 
of  their  city,  Gervase,  p.  1355,  40  ;  but 
what  specific  laws  and  customs  were  so  much 
desired  to  be  renewed  no  one  has  been  able 
to  discover.  The  laws  of  Edward  are  cited 
by  Bracton,  fo.  124  b,  in  reference  to  the 
institution  of  mutual  suretyship  by  franc- 
pledge,  but  not,  I  believe,  in  reference  to  any 
other  subject.  The  privileges  of  the  clergy 
secured  by  the  laws  of  Edward  were  mentioned 
in  the  coronation  oath  down  to  the  time  of 
Charles  I.,  Clarendon,  Hist,  of  the  Rebell. 
i.  p.  484,fol.ed. ;  ii.  p.  624,  ed.  1720  ;  so  that 
possibly  it  was  the  clergy  who,  for  some  pur- 
poses of  their  own,  raised  the  clamour  for 
the  laws  of  Edward.  V.  int.  al.  Matt.  Paris, 
cited  by  Lord  Lyttelton,  vol.  i.  p.  425. 

(e)  Hallam,  Mid.  Ag.  iii.  33,  34,  35  ;  (et  v. 
ib.  i.  298,  as  to  the  charters  granted  to  con- 
tinental towns)  Brady  on  B.  100,  and  Bract. 
56  b.  The  term  "  community,"  as  applied  to 
the  inhabitants  of  towns,  now  came  into  use, 
Mad.  Firm.  Burg.  35.  It  was  familiar,  temp. 
Edw.  I.  Pari.  Writs,  i.  8.  and  10,  &c. 

(/)  Leg.  Hen.  1.,  Anc.  L.  i.  502,  3  ; 
Rymer,  i.  p.  11  ;  Brady  on  B.  28. 

iy)  See  Lord  Lytt.  i.  426.  In  §  21  of  the 
Laws  of  Hen.  I.  bocland  is  mentioned  ;  but 
this  and  the  preceding  section,  as  well  as 
many    others,    particularly  that    relating   to 
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abuses  of  the  incidents  of  tenure  were  loudly  complained  of,  and  many 
of  them  were  redressed.  The  judicial  institutions  also  remained 
nearly  in  the  same  state.  The  ordinary  courts  were  still  the  county 
courts  and  hundred  courts,  at  which  it  would  seem  all  freeholders  were 
bound  to  attend  (a),  burgmotes,  and  hall  motes  or  manor  courts.  A 
certain  number  of  the  members  were  now,  it  would  seem,  selected  as 
judges  in  each  case  (h),  and  the  Roman  right  of  challenge  was  intro- 
duced or  confirmed,  and  the  decision  was  by  the  majority  (c).  The 
ancient  penalty  for  giving  unjust  judgments,  by  the  process  of  attaint, 
is  recognized  {d). 

It  would  appear  from  the  compilation  called  the  Laws  of  Hen.  I. 
that  a  power  to  remove  causes  from  the  lower  of  these  tribunals  to 
the  higher  had  been  introduced  at  the  time  that  compilation  was 
made  (e).  All  causes  in  which  the  king  was  concerned  appear  to 
have  been  tried  before  his  own  justices  (/). 

A  great  increase  took  place  in  the  business  transacted  in  the  king's 
court,  so  much  so,  that  between  the  end  of  the  reign  of  William  I. 
and  that  of  Hen.  I.,  the  number  of  justices  was  increased  to  eighteen  ; 
however  the  latter  monarch  reduced  them  to  five  (</).  The  King's 
Court  {Curia  Regis),  in  the  reign  of  William  Rufus  and  Henry  I.  was 
still  held  de  more  at  the  great  festivals  {h),  and  this  custom  was 
continued  down  to  the  latter  part  of  that  of  Stephen  (i)  ;  it  was  also 
held  at  other  times  as  occasion  required,  according  to  the  ancient 
usage.  The  Curia  Regis  appears  still  to  have  been  composed  of  the 
same  members — the  bishops,  "  comites,"  and  "  barones"  of  the 
realm  (k).  The  lesser  barons  who  attended  would  probably  still  corn- 
matters  of  ecclesiastical  jurisdiction,  are  mere      to  Close  Rolls,  p.  xxv. 

compilations    from    the   old    Saxon   laws   or  (A)  "  Inter  hsec,  cum  gratia  dominicae  nati- 

those  of  Edward  the  Confessor,  (see  note  on  vitatis,  omnes  primores  ad  Curiam  Regis  pro 
c.  3,  Anc.  L.  p.  611,)  without  any  regard  to  more  venissent,"  &c.,  Eadm.  lib.  i.  ]).  15. 
their  being  obsolete.  "  Peractis  igitur  festivioribus  diebus,   diver- 

(a)  "  Barones,  Vavassores — et  ceteri  ter-  sorum  negociorum  causae  in  medium  duel  ex 
rarum  Domini,"  Leg.  Hen.  I.  c.  7,  §  2,  p.  more  coeperunt,"  Eadm.,  lib.  i.  p.  37,  temp. 
512.  Will.  II.  et  V.  p.  39.     To  same  effect,  ibid. 

(i)  lb.  c.  V.  §  1,    "  Judicum  electio,"  "  si      lib.  iv.  p.  102,  temp.  Hen.  I. 
judicibus  co?«*e?i<ta/,  advocet,"  &c. ;  etv.  c.8,  («)  Huntingdon,  390,  5. 

"  Judices  non  debent  esse  nisi  quos  impetitus  {k)  "  Postmodum  iii.  kal.    Augusti    clero 

eligerit,"  &c.;  ib.  c.v.  §  8,  p.  506,  6;  Wilkins,  et  populo  ad  concil.  London,  convocato,  ad- 
236  ;  ibid.  c.  xxxiii.,  where  the  same  words  stantibus  Archiepisc.  Episc.  cetera  que  mul- 
immediately  follow  a  quotation  from  the  titudine  maxima  procerum  et  magnatum,  sta- 
Theodosian  Code,  and  seem  to  refer  to  the  tuit  Rex  et  concessit,"  Bromt.  ad  a.d.  1103, 
Roman  right  of  challenge  :  "  apertissimi  juris  temp.  Hen  I.  p.  1000,  39.  "  Rex,  comites,  et 
est — ^judices  delegatos  denegare,"  Cod.  J.  iii.  barones,  totius  Anglise  apud  Salisberiam 
i.  16  ;  ib.  t.  3.  congregavit,"    Hoveden,    a.d.  1116,  p.  473. 

(c)  Ib.  §  6,  p.  506.  "  Stephanus  Rex  episcopos  et  proceres  regni 

{d)  Ib.  c.  34,  §  5,  p.  536.  sui  regali  edicto  in  unum  conveniri  prsecepit, 

(e)  Leg.  Hen.  I.  c.  58,  cited  infra.  cum   quibus  generale   concilium  celebravit," 

(/)  Leg.  Hen.  I.  c.  52,  p.  550.  Hagulstad,  ap.  Dec.  Script,  p.  314,  14. 

{g)  Benedict  Abbas,  cited  Hardy's  Introd. 
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prehend  the  more  considerable  of  those  who,  after  the  Conquest,  were 
called  cnits  (a).  The  acts  of  these  assemblies  were  usually  described 
as  done  consilio  baronum,  sometimes  communi  consilio  (b). 

We  have  direct  notice  of  the  presence  of  alii  viri  periti  (corre- 
sponding with  the  Anglo-Saxon  witan)  in  the  reign  of  Edw.  I.  (c).  The 
same  expressions  are  used  in  subsequent  documents  {d).  No  doubt 
the  practice  of  summoning  to  the  king's  councils,  at  least  for  the 
occasion,  those  who  were  best  competent  to  advise  as  to  the  matter 
in  hand,  prevailed  at  the  period  we  are  now  contemplating,  in  conti- 
nuation from  the  Anglo-Saxon  era  : — that  the  justices  attended  we 
learn  from  Brompton  (e).  Royal  Grants  of  lands  were  no  longer  ex- 
pressed to  be  consilio  optimatum,  though  some  of  the  bishops  or  other 
dignitaries  often  signed,  or  put  their  seals  to  them,  as  witnesses  (/). 

The  judicial  business  of  the  Curia  Regis,  as  it  is  generally  con- 
sidered, was  not  separated  from  the  legislative  until  the  reign  of 
Henry  II.,  when  the  Curia  Regis  for  the  despatch  of  judicial  business 
was  created  or  finally  established,  as  will  be  hereafter  more  parti- 
cularly mentioned  {g).  This  court  appears  to  have  become,  in  the  reign 
of  Hen.  I.,  the  regular  court  of  ultimate  appeal  from  all  the  courts  of 
ordinary  jurisdiction  {h).  Records  were  kept  in  the  King's  Court,  and 
they  were  conclusive  (i).  The  Norman  sovereigns  appear  to  have  still 
retained  to  themselves  the  ancient  Saxon  prerogative,  or  rather  duty, 
of  protecting  and  assisting  the  poor,  the  impotent,  and  defence- 
less, who  were  unable  to  obtain  redress  in  the  ordinary  tribunals  (Jt). 

(a)  Sax.  Chron.  ad  a.d.  1086,  sup.  p.  102.  treatise  in  the  Edinburgh  Review,  No.  Lxix. 

(5)  Int.  al.  M.  Par.  p.  47,  v.  sup.  p.  103.  p.  14.     Even  after  this  separation,  legislative 

(c)  Fleta,  ii.  c.  2.  acts  were  described  as  done  "  in  curia  nostra;" 

(d)  23  Edw.  III.  c.  i.;  note  (1)  to  Co.  Litt.  but  the  style  of  such  acts  was  "  nobis  et  con- 
42  b.  cilio  nostro,  provisum  et  concessum,"  or  the 

(e)  Ad  A.D.  1088,  p.  983,  37.  like  :   see  Bracton,  fo.  227  b,  Stat.  ofMerton. 
(/)  In  the  Text.  RofF.  c.  128, p.  170,  is  a  {A)  See  Leg.  Hen.  I.  c.  57,   §  8,   p.  555, 

grant  to  the  church  of  Rochester,  addressed,  "  Omnes  enim  causae  suos  habent  pertracta- 

Anselmo  Episcopo,  et  Haimoni  Dapifero,  et  tionum  modos,  sive  in  statu  quo  cepere  per- 

omnibus    Baronibus    Francis    et   Anglis,    de  maneant,   sive    de    eo    in   alium    transeant," 

Ghent; — testibus   Rotbert.  Episc.   Line,  et  c.  57,  §  8,  p.  555.     It  is  added,   "  Defectus 

Willielmo  Gifardo,    Cancellario,   et  Eudone  justitias  ac  violenta  recti  detentio — commune 

Dapifero,    et   Haimone   Dapifero,    and   two  regis  placitum  est  super  omnes,"  p.  558,  et  v. 

others    without    designation  ;    apud    Rovre-  c.  34,  §  4,  §  7,  p.  538. 

cestram.     Similar  grant,  c.  127,  p.  169,  and  (i)  "  Recordationem   Curise    Regis    nuUi 

c.  211.    In  p.  224,  letters  patent,  dated  a.d,  negare  licet,"    Leg.  Hen.  I.   c.  31,   p.   534; 

1103,aresetout,  addressed  to  all  archbishops,  c.  49,  §  4,  p.  548. 

bishops,   and   barons,    French   and  English,  {k)  "  Haec  sunt  jura  quae  Rex  Anglise  solus 

of   the  entire  kingdom,  confirming  all  prior  et   super  omnes  homines  habet  in   terra  sua. 

grants    to   the   church   of  Rochester,  "  po-  Injustum  judicium,  defectus  judicife,  prevari- 

testate  regise  dignitatis  mihi  a  Deo  coUata."  catio  legis  regise  ;  et  omnibus  ordinatis,  (v. 

Anselm  Archbishop,  and   the  Pope's   legate.  Leg.  Edw.  et  Gunt.  §  12;  Leg.  Ethelred,  ix. 

add  their  confirmation,  and  besides  the  King's  33;  Leg.  Canut.  §  40;  Ancient  Laws,  &c., 

seal  {"  siffnum^')  those  of  the  Archbishop,  p.  616)  et  pauperibus  et  abjectis  debet  esse 

the  Queen,   the  Chancellor,  and  others,  are  rex  pro  cognato  et  advocato,  si  penitus  alium 

appended.     There  was  now  uo^jublic  domain,  non    habent.      Hsec   sunt    dominica   placita 

{g)  See    on    this   subject  a  very  learned  Regis,  nee  pertinent  vice  comitibus  vel  appa- 
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Besides  which  the  king  appears  to  have  exercised,  and  sometimes, 
as  it  would  appear,  by  the  advice  of  the  chancellor  alone,  a  prero- 
gative jurisdiction  to  protect  the  enjoyment  of  rights  in  cases  where 
the  ordinary  modes  of  proceeding  would  not  afford  effectual  relief  (a). 

Henry  I.,  who  was  surnamed  Beauclerk,  intended,  it  would  seem,  to 
have  distinguished  himself  as  a  legislator.  In  his  reign  a  compilation, 
which  has  been  quoted  above,  under  the  title  it  bears  of  the  Laws  of 
Hen,  I.,  was  commenced  by  some  individual  (6),  though  evidently  by 
authority  (c),  which  no  doubt  was  intended  as  the  basis  of  a  code  to 
be  issued  after  the  Anglo-Saxon  fashion.  The  compiler,  besides  the 
Saxon  codes,  appears  to  have  had  the  Theodosian  Code  or  the  Brevi- 
arium  (<i),  perhaps  both,  before  him.  He  has  attempted,  something 
after  the  Roman  fashion,  to  define  jus  or  right,  and  to  desci-ibe 
actions  (e).  The  Theodosian  Code,  as  before  noticed,  is  expressly 
cited  in  one  passage  (/)  in  a  manner  that  would  lead  to  the  supposition 
that  it  was  at  that  time  referred  to  as  authority  in  the  Curia  Regis,  in 
cases  not  expressly  provided  for  by  the  law  (^).  In  the  reign  of 
Stephen,  whether  from  the  discovery  of  a  perfect  copy  of  the  Pandects 
at  Amalphi,  or  from  whatever  cause,  the  study  of  the  Roman  law  was 
prosecuted  at  Bologna  with  great  ardour  (//).  In  the  same  reign, 
A.D.  1143,  Archbishop  Theobald,  the  predecessor  and  instructor  of  the 
celebrated  Chancellor  and  Archbishop,  Thomas  a  Becket,  who  himself 
studied  the  civil  law  at  Bologna  (i),  brought  Vacarius,  a  distinguished 
Italian  jurist,  to  England.  Vacarius  shortly  afterwards,  a.d.  1149, 
established  a  school  of  civil  law  at  Oxford,  where  he  taught  with 
great  success  (7e).    Stephen,  instigated,  as  it  is  supposed,  by  the  Bishop 

ritoribus  vel  ministris  ejus,  sine  definitis  prse-  Inst.  lib.  iv.  §  39,  et  seq.,  (the  Breviarium 

locutionibus,  infirma  sua,"  Leg.  Hen.  I.  c.  10  was     in     part    compiled     from    Gaius,    Te- 

andl9;  Wiil<ins,  p.  242;  Anc.  Laws,  p.  518.  rasson,  271  ;  Savigny,  ii.  26.)     The  chapter 

(a)  "  Henricus   Rex    Anglorum,    Haimoni  as  to  the  duties  of  judges,  c.  xxviii.,  follows 

Dapifero,  et  Hugoni  de  Bock,  (probably  then  pretty  nearly  an  edict  of  Constantine  in  the 

acting  as  his  justices  in  Kent,  see  Spelman  Theodosian  Code, 

voce  Uapifer,  p.  163  b,)  salutem.  Prohibeo  ne  (/)  C.  ^1,  §  4,  §  5,  p.  536. 

piscatores   pescant   in  Tamesia,    ante  pisca-  {g)  Archbishop  Lanfranc,  it  is  to  be  re- 

turam  de  Rovecestra  de  Nivvera,  et  si  ulterius  membered,   was   well  versed    in    the   Roman 

invenientur  piscantes,   sint  mihi  forisfacti."  law,    of   which  indeed    he    was   a  celebrated 

This  writ  is  witnessed  by  the  Chancellor  only,  teacher,   Savigny,   ii.  185.  188,  et.  v.  p.  100  ; 

Text.  Roffens.  p.  171.     This  is  the  first  in-  Gervas.  ap.  Dec.  Script,  p.  1665,  30. 

stance   of    an    injunction   that    I    have    met  (h)  Savigny,    iii.  65,  §  32,   p.   71.      The 

with.  date  given  to  this  discovery  is  1135,  the  year 

(4)  See  Anc.  L.  i.  p.  Gil.  of  Stephen's  accession. 

(c)  See   c.    i.  pr.      A   copy   is   preserved  (i)  Uuck.  xix. 

in   the   Red   Book  of  the  Exchequer  ;  it  was  (k)  Gervas.  Uorobern  apud  Decern  Sci'ip- 

added  to  in  the  subsequent  reign,  Anc.  Laws,  tores,  p.  1665,  30,   "  Oriuntur  hinc  inde  dis- 

i.  p.  510,  and  the  notes.  cordise  graves,  lites  et  appellationes  antea  in- 

{d)  See  Savigny,  torn.  ii.  p.  102.  auditse.     Tunc  leges  et  causidici  in  Angliam 

(e)  In  the   four  parts  of  an  action,  c.  4,  primo  vocati  sunt,  (juorum   primus  erat  Ma- 

p.  504,  we  may  discern  some  obscure  reference  gister    Vacarius:   hie   in   Oxonefordia    legem 

to  the  four  parts  of  the  Roman  formula,  Gaii  docuit.      Et  apud   Romam   Gracianus — Ca- 
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of  Winchester,  Theobald's  declared  enemy,  issued  an  ordinance  pro- 
hibiting Vacarius  from  teaching;  but  this,  instead  of  putting  a  stop  to 
the  study  of  the  Roman  law,  had,  it  seems,  the  opposite  effect  (a). 
Vacarius  composed  a  summary  of  the  Roman  law,  which  comprises 
extracts  from  the  Pandects  and  the  Code  of  Justinian,  to  which  he 
he  added  a  commentary  and  explanatory  notes  (b).  It  seems  that  he 
continued  in  England  down  to  1170,  at  which  time  he  had  entered 
into  holy  orders,  but  without  renouncing  his  office  of  teacher  (c). 
Peter  of  Blois,  Archdeacon  of  London  a.d.  1200,  and  other  eminent 
persons,  studied  under  Vacarius,  and  the  Roman  law  became  well 
known  to,  and  as  we  shall  see  the  subject  of  study  with,  the  judges 
and  professors  of  the  law  of  England  (d) :  it  was  even  occasionally 
had  recourse  to,  directly,  in  the  civil  tribunals  down  to  the  time  of 
Richard  II.  (e)  ;  and  professors  of  the  civil  law  were  frequently  ad- 
vanced to  be  judges  of  the  supreme  courts  of  law  (/).  The  work  of 
Vacarius  is  the  only  express  monument  of  his  school  that  has  been 
preserved  to  posterity  (g);  tiie  school,  however,  has  been  continued 
down  to  the  present  day  (//). 

nones   compilavit,    &c."     And   see  Savigny,  wliich  is  noticed  by  Selden  in  his  Dissertation 

iii.  p.  336  ;  Duck,  xviii.  xix.  on  Fleta,  and  by  Lord  Lyttelton,  iii.  p.  200. 

(a)  Savigny,  iv.  p.  92.     Jolin  of  Salisbury,  (e)  See  Selden,  Dissert,  in  Fletani,  and  Notes 

wlio  studied  under  Vacarius  (ib.  95),  says, —  on  Fortescue,  c.  xxxiii.  &c.  ;  but  see  the  Pro- 

"  Sed   Deo  favente  eo  magis  virtus  legis  in-  test  of  the  Lords,  Notes  on  Fortescue,  p.  38, 

Taluit,"    Selden's   Notes    on   Fortescue    De  ed.  ICGO. 
Laud.  c.  xxxiii.  n.  21 ;  and  Dissert,  in  Fletam,  (/)  Duck.  p.  xxviii.  ix. 

Duck,  xviii.  xix.  (ff)  Savigny,  iv.  p.  94. 

(O)  Savigny,  iii.  p.  336  ;  it  was  "  pauperibus  (h)  SeeSirWm.Blackstone's  InauguralDis- 

prjesertim  destinatus,"  ib.  iv.  p.  93.  course,   Comment,  vol.  i.  p.  19,  20.     Doctor 

(c)  Savigny,  uLi  sup.  of  Civil  Law  is  still  the  honorary  distinction 

(rf)  How    busily   and   efficiently  Peter    of  conferred   by   the    university    on   celebrated 

Blois  and  his  ecclesiastical  brethren  employed  persons.      It  is  to    be  remarked,    that  Ox- 

themselves  in  matters  of  English  civil  juris-  ford  has  ever  been  treated  as  the  nursery  of 

prudence,    may  be  seen   in   the   remarkable  high  prerogative  and  high  Church  doctrines, 
passage  in  the  Epistles  of  this  learned  person. 
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CHAPTER  III. 

LAWS  AND  INSTITUTIONS  OF  ENGLAND  FROM  THE  REIGN  OF 
HENRY  II.  TO  THAT  OF  EDWARD,  I.  INCLUSIVE. 

Accession  of  Henry  II. — English  regain  the  Ascendancy — Attention  turned  to  Civil 
Jurisprudence — Proceedings  hy  Writ  introduced — Appeal  in  Pleas  of  Land — Matters 
of  lohicli  the  Curia  Regis  held  exclusive  Jurisdiction — Vast  increase  of  business  in  the 
King's  Court. 

Trial  by  Assize — The  Grand  Assize — Recognitions — Assize  of  Novel  Disseisin — Pro- 
ceedings before  the  Juratores  in  Assizes — Verdict,  on  what  it  was  founded — Special 
Verdicts — Origin  of  Trial  by  Jury  in  Civil  Cases. 

Number  of  Justices  in  the  King's  Court — Hen.  II.  to  Hen.  III. — Court  of  Common  Pleas 
established  in  the  Reign  of  John — The  Court  of  King's  Bench — Pleas  of  Trespass 
vi  et  armis,  (int.  alia,)  determined  there — The  Court  of  Exchequer — Fictions  and 
other  Contrivances  resorted  to  by  each  of  the  Courts  for  enlarging  their  respective 
Jurisdictions — Justices  in  Eyre  appointed — Justices  of  Assize,  and  Nisi  Prius — 
Parties  prohibited  from  bringing  Cases  under  40s.  to  the  King's  Court. 

The  Chancellor — Great  advance  in  Rank  and  Dignity. 

The  Clergy — Jurisdiction  in  matters  of  Breach  of  Faith  and  Trust  taken  away — 
Questions  as  to  Marriage — Wills  of  Personal  Estate,  Sfc.  left  to  the  Ecclesiastical 
Courts. 

Glanville's  Treatise  on  the  Laws  of  England — Bracton's — Fleta — Britton — Mirror  of 
Justices,  Sfc. — Sources  from  which  these  Treatises  were  compiled — Doctrines  of 
Roman  Law  to  be  found  in  Glanville's  Treatise — Also  in  Bracton's,  without  direct 
reference — Jus  Pratorium  of  the  Common  Law — Direct  Reference  to  the  Institutes, 
Digest  and  Code,  by  Br  acton — Other  sources  of  these  Treatises — Rolls  of  Justices  in 
Eyre — Roman  Law  referred  to  on  Constitutional  points — The  maxim  "  Quod  Principi 
placet  legis  habet  vigorem" — Disappear ajice  of  Anglo-Saxon  Laws — The  Common  Law 
of  England  established. 

Retrospect  of  Alterations  made  in  the  Judicial  System  of  England — The  necessity  for 
some  interference  to  supply  the  deficiencies  of  the  Common  Laio,  and  to  correct  its 
rigor  in  jjarticular  cases  adverted  to — Consideration  of  the  means  adopted  for  this 
purpose,  through  the  establishment  of  the  Court  of  Chancery,  deferred  till  the  general 
principles  of  the  Common  Law,  and  its  Mode  of  Procedure  have  been  more  fully 
considered. 

In  the  reign  of  Henry  II.  a  season  of  peace  supervened  upon  a  long- 
succession  of  intestine  commotions  ;  one  source  of  internal  discord, 
the  distinction  of  races,  had  become  nearly  effaced  (a).     The  degraded 

{a)  "  By  cohabiting  together  and  marrying,  Noah  and  Adam,  through  the  Saxon  not  the 

it  was  hardly  possible  to  distinguish  who  was  Norman  line  ;  see  M.  Paris,  79,  24.  352,  22. 

an  Englishman  or  who  was  a  Norman,  by  It  had  been  much  the  practice  with  the  monk - 

birth,  except  those  who  were  registered   as  ish  flatterers  of  the  Anglo-Saxon  kings,  to  trace 

villeins,"  Dial.  Ex.  i.  c.   10.  p.  26  b.     It  is  theirpedigrees  to  Adam  ;  v.  int.  al.Malmsbury, 

remarkable  that  the  Chroniclers  of  the  times  p.  41,  who  copied  from  some  of  these  writers, 
traced  the  pedigrees  of  Hen.  II.  and  III.  up  to 
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English  now,  as  after  the  Danish  Conquest,  acquired  the  ascendancy 
over  their  oppressors,  and  Henry  and  his  successors  reigned  over  an 
amalgamated  population  (a).  Henry,  a  prince  celebrated  for  his 
wisdom  virtue  and  ability,  and  his  advisers,  took  advantage  of  these 
favourable  circumstances  to  turn  their  minds  to  civil  jurisprudence  ; 
which  for  various  reasons  demanded  their  serious  attention,  particu- 
larly as  regarded  the  business  of  the  king's  court.  As  a  consequence 
of  the  maxim  that  all  lands  were  held  mediately  or  immediately  of  the 
king,  it  had  become  a  settled  rule  that  no  one  should  be  put  to  answer 
in  any  court  whatever,  in  regard  to  his  freehold,  without  the  king's 
writ(h).  Whether  the  plea  should  be  decided  in  the  king's  court,  or 
before  the  sheriff,  or  other  person  appointed  by  the  king  to  act  as  his 
justice  at  one  of  the  ordinary  tribunals,  depended  on  the  nature  of  the 
question,  and  the  will  of  the  king  (c).  If  the  plea  were  to  be  tried  in  the 
kino"'s  court,  the  king  by  his  writ  commanded  the  alleged  deforciant  to 
appear  before  the  king  or  his  justices  at  a  specified  time  {d).  As  a 
consequence  of  the  plea  commencing  with  the  king's  writ,  in  de- 
fault of  justice  being  done  in  the  court  of  original  jurisdiction  it  might 
be  brought  by  way  of  ultimate  appeal  to  the  king's  court  (e).  The  Curia 
Regis  had  exclusive  jurisdiction  in  treason,  murder,  and  homicide,  arson, 
and  some  other  crimes  (/).  Besides  these  several,  to  some  extent  novel, 
subjects  of  jurisdiction  in  the  king's  court,  an  advanced  state  of  society 
had  introduced  many  questions  as  to  civil  rights,  in  the  decision  of  which 
the  meagre  written  laws  of  the  Anglo-Saxon  sovereigns,  and  of  the 
Conqueror,  if  they  were  ever  referred  to  at  all,  would  afford  little  assist- 
ance {g)  :  the  king,  as  the  fountain  of  the  law,  in  conformity  with  the 
ancient  Anglo-Saxon  constitution,  must  have  been  applied  to  in  such 
cases.  Besides  this,  the  uncertainty  of  the  decisions  of  the  ordinary 
tribunals,  (where  the  freeholders  decided  not  only  on  the  fact,  but  upon 
the  law,  unless  in  cases  tried  before  one  of  the  king's  justices  (A),) 
caused  many  persons  to  apply  to  the  king  for  leave  to  have  their  pleas 
determined  in  the  King's  Court  or  before  his  justices  :  others  made 

{a)  Matthew  Paris,  a.  d.  1188,  temp.  Hen.  probantur  de  recto  defecisse  ;  tunc  enim  medi- 

II.  gives    tlie  following  enumeration  of  the  ante  comitatu,  possunt  a  comitatu  ex  diversis 

different  classes  of  people,  archiepiscopi,  epis-  causis  quse  superius  expositse  sunt,  ad  capi- 

copi,   duces,  marchiones,  barones,  milites,  et  talem     curiam     Domini     Regis    transferri," 

medicB  manus   homines,  vulgus    que  promts-  Glanville,  xii.  c.  1. 

cuum.  (/)  Glanville,  lib.  xiv.  tit.    "  De  placitis 

{b)  Glanville,  i.  c.  4  ;  ib.  xii.  c.  25  ;   "  sine  de  criminibus  qute   ad  coronam  regis  spec- 

prsecepto  Domini  Regis  vel  ejus  capitalis  jus-  tant." 

titise,"  Bract.  161  b. — Questions  as  to  lands  {g)   It  is  remarkable  that   in   the  several 

held  in  free  alms  were  then  disposed  of  in  the  treatises  written  about   this   time,  which    I 

ecclesiastical  courts,  ib.     As  to  writs,  v.  inf.  shall  presently  have  occasion  to  mention,  none 

(c)   "  Si  querela  fuerit  talis  quod  debeat,  vel  of  the  prior  written  codes  are  ever  referred 

quod  Dominus  Rex  velit,  earn  in  curia  sua  to,  not  even  that  of  William ;  or  if  they  are, 

deduci,"  ibid.  I.e.  5.  it  has  escaped  my  observation. 

{d)  Glanville,  i.  c.  5.  (A)  V.  inf.  p.  113. 

(e)  "  Ubi   curiae  diversorum  Dominorum 
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the  like  applications  from  less  worthy  motives  (a).  The  concurrent 
operation  of  these  circumstances,  and  the  increasing  number  of 
questions  as  to  the  rights  of  the  crown  which  were  properly  cogni- 
zable before  the  king  alone  or  his  justices  {b),  caused  a  vast  increase 
of  business  in  the  King's  Court  (c),  which  had  most  important  eSects 
on  the  whole  system  of  jurisprudence. 

Inquests  in  judicial  matters,  civil  and  criminal,  before  a  sworn  jury 
of  twelve  men,  selected  by  the  sheriff  from  the  vicinage,  pursuant  to  the 
king's  writ  {per  juratam  patrice)  appear  to  have  been  commonly  resorted 
to  after  the  Conquest.  In  the  reign  of  Hen.  II.  the  analogous  trial  by 
assize  was  introduced  for  the  decision  of  certain  questions  in  regard  to 
real  estate,  in  order  to  get  rid  of  trial  by  duel  (tZ)  which  the  Normans 
had  introduced  for  the  determination  of  such  questions.  This  subject 
is  important  as  connected  with  the  origin  of  the  modern  institution 
of  juries  (e).  The  course  in  the  Grand  Assize,  as  it  was  called,  was 
this — when  the  tenant  or  defendant  chose  to  put  himself  on  the  assize, 
a  writ  was  issued  to  the  sheriff  commanding  him  to  select  four  knights 
of  the  vicinao;e.  who  were  to  elect  twelve  other  knights  also  from  the 
vicinao-e,  who  should  say,  on  their  oaths,  which  of  the  litigating  parties 
had  the  greater  right  to  the  property  in  question  (/).  This  was  the 
mode  when  the  absolute  right  to  the  property  had  to  be  determined. 
But  when  the  contest  arose  as  to  seisin  only,  another  kind  of  action  or 
assize  was  resorted  to,  called  a  Recognition.  The  most  important  of 
these  actions  was  the  assize  of  novel  disseisin.  The  disseisins  or 
tortious  ousters,  which  were  the  subjects  of  this  action,  were  such  only 
as  had  taken  place  since  the  last  circuit  of  the  Justices  in  Eyre  {g). 
In  an  assize  of  this  description,  the  sheriff  himself  chose  twelve  free- 
holders from  the  neighbourhood  (h)  who  were  sworn  to  try  the 
question,  but  the  parties  might  challenge  any  of  them  for  reasonable 
cause  (i).  The  persons  so  selected  in  both  cases,  juratores  as  they  are 
usually  called,  having  taken  a  view  of  the  premises,  met  at  the  day 
appointed,  before  the  king's  justices,  both  the  parties  having  been  sum- 
moned to  attend,  and  then  delivered  their  verdict.  The  jurors  were  to 
found  their  verdict  in  the  grand  assize  on  what  they  knew  or  had  learned 

(a)  Mad.   Hist.  Ex.   vol.    i.    96 — 99,    and  questions  which  was  tried  by  the  ordinary  jury, 

p.  429 ;  Rymer's  Feed.  i.  p.  12,  &c.     This  ^jer  juratam.      The  subject  will   be   further 

subject  is  discussed  in  a  very  able  article  in  treated  of  in  the  Additional  Note  1. 

the  Edin.  Review,  No.  Ixix.  p.  1-i,  e/seg.  where  {f)  Glanville,  ii.  c.  10,11. 

the  authorities  are  collected.  {g)   Co.  Litt.  153  b  ;  any  disturbance  to  the 

{bj  Mad.  Hist.  Ex.  i.  p.  101,  102,  note  (/).  enjoyment  of  a  man's  right  was  a  disseisin, 

(c)  See  Mad.  Ex.  i,  p.  103,  et  seq.  Bract.  162  a. 

{d)   Glanville,  ii.  c.  7.  {h)  Legales homines,  Glan.  xiii.  c.  1.  3.  ". 

(e)  In    the  Stat,   of   Marlebridge,    c.   14,  2". 

A. D.  1267.  52  Hen.  III.,  juries  are  noticed  as  (i)  Ibid.    c.    7.       This    was    following    up 

distinguished  from  assizes  and  inquests.   Brae-  Hen.    I.'s    proposed    regulation,    v.  sup,  p. 

ton,  lib.  vii.  tr.  7,  c.   1,  notices  one  of  the  106. 
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by  tradition  from  their  fathers  only ;  and  if  a  knight  were  selected 
who  knew  nothing  of  the  matter,  he  was  excused  and  another  ap- 
pointed in  his  place  (a).  In  Recognitions  the  jury  also  gave  their 
verdict  upon  what  they  themselves  knew,  or  had  learned  from  tradition, 
for  at  this  time  no  witnesses  were  produced  in  court.  The  ordinary 
juries,  juratce  patrice,  were  allowed  greater  latitude  {h).  The  jury 
might  give  a  special  verdict  finding  the  facts,  leaving  it  to  the  justices 
to  determine  the  law  ;  but  they  might  (subject  to  the  peril  of  an  attaint 
as  regards  the  jury  in  an  assize  (c) )  give  a  general  verdict  upon  the 
law  and  the  facts,  like  the  judges  of  the  county  court  (<f).  The  legis- 
lature, by  many  acts  of  parliament,  particularly  13  Edward  I.  c.  25, 
and  the  courts  of  law  by  liberal  constructions  in  furtherance  of  justice, 
improved  the  remedy  by  assize,  and  for  the  sake  of  the  owners  of 
property,  extended  it  to  every  trespass  or  injury  done  to  real  property, 
if  the  owner  in  brinoing;  his  assize  chose  to  admit  himself  to  have  been 
disseised  (e).  The  trial  ^^er  juratam  patricE,  and  by  assize,  each  of  which 
was  a  modification  of  the  ancient  Anglo-Saxon  trial  by  the  body  of 
the  county,  and  of  the  hundred,  will  readily  be  recognized  as  the  basis 
of  our  present  trial  by  jury  in  civil  cases. 

The  number  of  the  justices  of  the  King's  Court  varied  considerably 
from  the  reign  of  Hen.  II.  to  that  of  Hen.  III.  In  1179,  Hen.  II. 
appointed  three  chief  justices,  all  of  whom  were  bishops,  and  four 
co-adjutors  to  each  (/).  The  next  year  the  office  of  chief  justiciary 
was  conferred  on  the  celebrated  Henry  de  Glanville  alone, — he  was 
a  layman  (g).  In  the  reign  of  John,  we  find  Hubert,  Archbishop  of  Can- 
terbury, two  bishops,  two  archdeacons,  and  five  laymen,  justices  in 
the  Curia  Regis  (A).  In  this  reign  a  very  important  alteration  took 
place.  By  one  of  the  articles  of  the  Magna  Carta  of  John,  it  was 
declared  that  common  pleas  should  no  longer  follow  the  king.  From 
this  time(i)  chief  and  other  justices  were  appointed  expressly  to   hear 


(a)  Glan.  ii.  c.  17  ;  et  v.  Hist.  Croyl.  Gale, 
p.  455,  6.  The  principle  was  afterwards  car- 
ried out  to  this  extent,  that  witnesses  to  a  deed 
were  put  upon  the  jury,  together  with  the 
twelve,  see  stat.  of  York,  12  Edw.  II.  c.  2, 
Fortescue,  De  Laud.  c.  32.  See  the  Addi- 
tional Note  1  to  this  Chapter. 

(b)  The  ancient  principle  that  juries  should 
decide  of  their  own  knowledge,  wliich  was  the 
foundation  of  the  Common  Law  doctrine  as 
to  Veyiue,  was  relaxed  in  the  time  of  Edw.  III. 
See  the  Additional  Note  1. 

(c)  Bracton,  288  b  ;  Fortesc.  De  Laud.  c.  32. 

(d)  Litt.  §  36G.  36S  ;  Co.  Litt.  228  a. 

(e)  Lord  Mansfield,  1  Burr.  110;  Cruise, 
i.  p.  66  :  it  was  extended  to  afford  a  remedy 
for  the  breach  of  a  condition,  Lib.  Assis.  38 
Edw.  III.,  C.  P.  Cooper,  Append.  543  ;  Litt. 


§  383.  Assizes,  as  well  as  most  other  real 
actions,  gradually  gave  place  to  the  action  of 
ejectment  ;  they  have  been  abolished. 

(/)  Dioeto,  ap.  Dec.  Scrip,  p.  606  ;  Bene- 
dict. Abb.  317.  The  bishops,  however,  re- 
signed their  offices  of  judges  at  the  instance 
of  the  pope,  Lingard,  ii.  410.  At  this  time 
all  the  advocates  appear  to  have  been  eccle- 
siastics, ]Malmesbury  ;  Lord  Lvtt.  iii.  201. 

(g)  Lord  Lytt.  iii.  152.  208.  Glanville, 
with  two  bishops,  had  been  a  Justice  in  Eyre 
in  the  same  year. 

(ft)  Dug.  Chron.  series.  Hubert  had  been 
Chief  Justiciary  in  the  time  of  Richard, 
Diceto,  678,  40. 

(?)  If  this  was  not  a  confirmation  of  an 
older  practice,  see  p.  114,  n.  (a). 
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and  determine  pleas  of  land,  and  injuries  merely  civil,  wliicli  were 
known  as  common  pleas,  and  that  branch  of  the  King's  Court  was  fixed 
at  Westminster  (a).  This  is  the  origin  of  the  Court  of  Common  Pleas  (h). 

The  court  still  held  before  the  king,  from  which  the  Court  of  Common 
Pleas  was  separated,  or  the  Court  of  King's  Bench  as  it  was  afterwards 
designated,  continued  to  be  the  superior  court  of  law  for  all  criminal 
matters,  and  the  judges  were  the  supreme  conservators  of  the  peace,  and 
coroners  of  the  land.  This  court,  as  the  king's  peculiar  common  law 
court,  also  had  tlie  superintendence  of  all  civil  corporations  in  the 
kingdom  (c).  It  also  held  pleas  of  trespasses  accompanied  by  violence 
{vi  et  armis)  (d),  replevin,  quare  impedit  (e),  and  debt  in  cases  relating 
to  its  own  officers ;  and  it  held  cognizance  of  all  personal  actions, 
where  the  defendant  was  already  under  the  custody  of  the  court.  The 
convenience  of  having  this  court  to  resort  to  in  such  cases,  sanctioned 
the  extension  of  its  jurisdiction  to  persons  not  actually  in  the  custody 
of  the  marshal  of  the  court,  but  assumed  so  to  be  by  the  use  of  a 
legal  fiction :  other  contrivances  were  afterwards  resorted  to  by  the 
Court  of  King's  Bench  to  di'aw  suits  within  its  jurisdiction  (/).  This 
court  was  the  court  of  appeal  from  all  other  courts  of  record  (g),  ex- 
cepting the  Court  of  Exchequer  (/i).  The  Court  of  Exchequer  con- 
tinued to  be  a  separate  court  (i).  By  the  constitution  of  this  court 
it  was  excluded  from  hearing  Common  Pleas  (k) ;  but  it  also  gained 
cognizance  of  them  by  a  legal  fiction,  the  plaintiff  being  permitted  to 
allege  that  he  was  a  debtor  to  the  crown,  and  the  aid  of  the  court  was 
invoked  to  enable  him  to  recover  from  the  defendant  what  would 
enable  him  to  pay  his  debt  to  the  crown  (Z). 

Henry  III.  by  charter  a.d.  1244,  granted  that  the  Chief  Justice  and 
the  Chancellor  (m)  should  be  elected  by  common  consent,  and  that 

(a)  Black.  Com.  iii.  39 ;  4  Inst.  99  ;  App,  (i)  Bracton,  iii.  c.  7,  105  b  ;  Black.  Com. 
to  1  Ch.  Rep.  p.  6.  Some  high  authorities  uM  sup.;  4  Inst.  70  ;  lb.  103 — 5.  113,  &c. 
Lave  supposed  that  the  Court  of  Common  (k)  Mem.  in  Scacc.  Y.  B.  p.  12  ;  1  Rep. 
Pleas  was  separated  from  the  King's  Court  C.  L.  Comm.  79  ;  but  there  is  an  instance  of 
some  time  before.  Notes  to  Hale's  Hist,  by  the  executors  of  a  bishop  paying  a  fine  of  10/. 
Runn.  p.  172,  &c.  and  8  Co.  Rep.  145  b.  for  liberty  to  sue  in  this  court,  Y.  B.  p.  25. 

(b)  The  judges  of  this  court,  as  well  as  of  (/)  From  a  very  early  period,  every  kind  of 
the  King's  Bench,  were  appointed  by  patent  contrivance  was  resorted  to  by  the  Courts  of 
and  commission,  not  by  writ,  Crompton  on  King's  Bench  and  Common  Pleas,  and  the 
Courts,  G9  a.  Courtof  Exchequer,  to  enlarge  the  jurisdiction 

(c)  Black.  Comm.  iii.  42.  of  their  respective  courts, and  to  draw  business 

(d)  V.  infra,  as  to  the  meaning  of  these  there.  Lord  Hale,  Harg.  L.  Tr.  i.  367.  This 
terms.  was  continued  down  to  the  reign  of  Charles  II. 

(e)  Crompt.  67  b ;  4  Inst.  71.  North's  Life  of  Guilford,  i.  p.  189,  indeed 
(/)  Wynne'sEunomus,  Dial,  iii.;  Crabbe,      afterwards.     The  key  to  all  this  was,  that  the 

Hist.  C.  L.      There  are  numerous  instances  judges  then  received  profit  from  fees.     By  the 

of  trespass  in   K.  B.  from  Edw.  IV.  down-  stats.  2  W.  IV.  c.  39,  and  1  and  2  Vict.  c.  110, 

wards.     See  Brooke,  Conscience,  16,  &c.  these  fictions  and  contrivances  were  put  an 

{(/)   "  Qui  omnium  aliorum  corrigere  ten-  end  to.    One  form  of  process — namely,  writ  of 

entur  injurias  et  errores,"  Bract,  iii.  c.  10.  summons — was  established  for  all  the  courts. 

{h)  Hen.  III.   sometimes  personally  sat  in  {m)  The  Bishop  of  Chester,  Chancellor  to 

this  court,  see  Vin.  Abr.  vii.  p.  551.  Hen.  III.  refused  to  give  up  the  seals,  unless 
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there  should  be  two  justices  in  the  Court  of  King's  Bench  and  two 
barons  in  the  Exchequer,  and  that  these  also  should  be  elected  by 
common  consent  (a). 

Another  important  improvement  in  regard  to  the  administration  of 
justice  in  the  provinces  was  established  in  the  reign  of  Hen.  II.  So 
early,  indeed,  as  the  reign  of  Hen.  I.  Itinerant  Justices,  or  Justices  in 
Eyre,  v/ere  occasionally  appointed  by  the  king,  after  the  example  of 
the  Conqueror,  to  go  from  county  to  county,  to  hold  pleas,  civil  and 
criminal  {h).  From  the  time  of  Hen.  II.  this  institution  became  perma- 
nent. Peace  being  restored,  says  the  author  of  the  Dialogue  of  the 
Exchequer,  Henry,  that  he  might  again  bring  about  former  times, 
choosing  prudent  and  discreet  men,  divided  the  kingdom  into  six  parts, 
that  chosen  Justices  called  Itinerant  Justices,  might  survey  them  and 
restore  to  them  the  rights  which  they  had  been  deprived  of,  appoint- 
ing a  proper  number  in  each  county  (c) ; — they  were  also  to  punish  the 
guilty  by  fines  and  otherwise  {d).  These  justices  went  from  county 
to  county,  and  held  pleas  civil  as  well  as  criminal  (e).  The  Assizes 
of  Clarendon  sanctioned  and  enforced  the  continuance  of  this  mode  of 
administering  justice  in  the  provinces  {f).  The  Chancellor  occasionally 
went  as  a  Justice  in  Eyre  and  of  assize  {g).  The  Justices  in  Eyre  held, 
amongst  others,  common  pleas  in  their  courts  {h) :  there  was  an  appeal 
from  their  decisions  to  the  King's  Court  ii) ; — in  all  cases  they  had  to 
give  an  account  of  their  proceedings,  which,  for  this  purpose,  were 
regularly  entered  on  Rolls  (k).  But  very  grave  cases  were  excluded 
from  their  jurisdiction,  and  reserved  for  that  of  the  king  himself  (Z). 
This  institution, — as  Sir  M.  Hale  has  observed,  afforded  a  remedy  to 
the  evils  arising  from  the  administration  of  the  common  justice  of  the 
kingdom  being,  except  in  greater  cases,  wholly  dispensed  in  the  county 
courts,  hundred  courts,  and  courts  baron  ;  which  must  have  bred  great 

by  the  common  consent  of  the  realm,  M.  Par.  (e)  Memda  in  Scacc.  12  Edw.  I.  p.  12. 

363.  400.  (/)  See  the  Assizesof  Clarendon,  A. D.  1176; 

(a)  Mat.  Par.  564,   50.  "  quemadmodum  they  are  set  out  by  Lord  Lyttleton,  v.  p.  408. 

omnium  negotia  sint  tractaturi,   sic  etiam  in  The  Eyres  appear  to  have  been  originally  held 

eorum   electione    concurret   assensus   singu-  at  intervals  of  seven  years,  Selden's  Notes  on 

lorum,"  et  V.  ib.  646.  778,  &c.     In  the  time  Hengham,  p.  127.  By  Magna  Cart,  of  Hen.  III. 

of  Edw.  I.  A.D.  1289,  there  was  a  chief  justice  c.  xii.  Justices  were  to  be  sent  once  a  year 

and  four  other  justices  of  the  King's  Bench,  to  take  assizes  of  nov.  disseisin. 
Chron.  T.  Wykes,  ap.  Fell,  p.  119  ;  they  were  {g)  Mad.  Hist.  Ex.i.  p.  61. 

all  fined  and  displaced  for  misconduct.  Ib.  {h)  12  Ed.  I.  Mem.  in  Scacc.  at  the  end 

(i)  Hardy,  Introd.  to  close  Rolls,  p.  xxiv.  of  Y.  B.  p.  12. 
note  ;  et  v.  sup.  p.  101.  (i)  Mad.  Hist.  Ex.  i.  122. 

(c)  They  were  also  fiscal  officers.  Thorn.  {Jc)   "  Regi  ratio  redditur  administrationis," 

2066,  50  ;  see  Lingard,  ii.  404.  Diceto,  606.  b,  3  and  33. 

{d)  Dial.  Ex.  ii.  c.  2.  p.  38,  39  ;  etv.  Mad.  (/)  "  Reservatis   quibusdam  ad  Principis 

Hist.  Ex.  i.  p.  122  ;  Bracton,  105  b.  A  regular  audientiam,"  Diceto,  ubi  sup,,  Lord  Lytt.  v. 

list  of  the  Justices  in  Eyre  from  16  Hen.  II.  409,  Assizes  of  Clar. 
is  given  by  Dugdale,  in  his  Origines  Judic. 
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inconvenience,  uncertainty,  and  variety  in  the  laws  ;  besides,  in  these 
several  courts,  all  the  business  of  any  moment  was  carried  by  parties  and 
factions;  and  although  in  cases  of  false  judgment  the  law  even  then 
provided  a  remedy  by  writ  of  false  judgment  before  the  king  or  his 
chief  justiciary,  yet  this  proved  but  an  ineffectual  remedy  for  these 
mischiefs  (a).  Justices  of  Assize  and  nisi  prius  (Z*),  and  of  gaol  delivery 
were  appointed  by  special  commission  in  the  reign  of  Edw.  I.  to  hold 
sessions  of  Justice  in  the  provinces.  The  object  of  appointing  Justices 
of  Assize  and  nisi  prius  was  for  the  speedy  trial  of  disseisins ;  and  that 
these  justices  should  for  ease  of  the  people,  try  issues  joined  at  Westmin- 
ster, to  save  the  parties  and  jury  from  travelling  to  Westminster  (c). 
The  office  of  these  Justices  ceased  when  the  business  for  which  they 
were  appointed  was  concluded  {d). — The  increased  powers  given  to  the 
Justices  of  Assize,  and  the  improvements  made  in  their  proceedings, 
superseded  the  necessity  of  the  appointment  of  Justices  in  Eyre,  and 
after  the  10  Edw.  III.  none  such  were  appointed  excepting  to  hear  pleas 
of  the  forests  (e). 

The  consequence  of  these  several  alterations  and  improvements 
was  to  force  or  to  draw  almost  all  the  judicial  business  of  the  country 
into  the  King's  Court.  The  president  of  the  hundred  court  soon  be- 
came merely  an  officer  of  police,  and  although  the  county  courts 
continued  to  meet  under  the  presidency  of  the  sheriff  for  many 
important  purposes,  they  soon  ceased  to  be  courts  in  which  suits 
of  any  importance  were  instituted.  As  a  check  to  the  general 
disposition  to  resort  to  the  king's  justices  in  all  cases,  it  was  en- 
acted by  the  Statute  of  Glocester,  6  Edw.  I.  c.  8,  that  the  sheriffs 
should  plead  pleas  of  trespass  in  their  counties  as  they  had  been 
accustomed  to  be  pleaded,  and  that  none  should  thenceforth  have 
writs  of  trespass  before  justices,  unless  he  would  swear  by  his  faith 
that  the  goods  taken  away  were  worth  40^.  at  the  least  ;  a  provision 
that  has  been  enforced  and  its  principle  extended  by  subsequent 
statutes  (y).  We  have  already  seen  that  no  cause  relating  to  freehold 
could  be  instituted  in  any  court  without  the  king's  writ,  and  by  tacit 
consent  and  continued  usage,  for  there  does  not  appear  to  have  been 

(a)  Hale,  Hist.  Com.  L.  x.  c.  vii.  p.  169  ;  (c)  V.  supra,\\o,  n.  (/) ;  Crompton,  204  a: 

Lord  Lytt.  vol.  v.  271 — 3.  these  justices  were  appointed  by  special  com- 

(6)  Tliis   term   had   its   origin    from    the  mission,  ib.  20G  b,  as  now. 

statute  of  nisi  prius,  13  Edw.  I.  c.  30,  which  {d)  Bracton,  108  a. 

directed  that  the  writs  for  summoning  juries  (e)  Hale,  C.  L.  c.  8  ;  and  see  Bla.  Comm.  iii. 

to  the  superior  courts  should  have  this  clause,  60. 

nisi  talis  et  talis  (the  justices  appointed  to  (/)  43  Eliz.c.  6,  and21Jac.  I.  c.  16,  which 
take  the  assizes),  should  first  come  into  the  bar  the  plaintiff  of  his  costs  in  many  personal 
county  ;  and  on  this  statute  and  tliat  of  14  actions  where  less  than  40s.  is  recovered. 
Edw.  III.  trials  of  nisi  prius  now  take  place,  The  jurisdiction  of  the  County  Court  is  ex- 
Stephen  on  Plead.  Append,  note  25.  tended  by  3  and  4  Will.  IV.  c.  42,  §  17  and  18. 
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any  enactment  on  the  subject  ;  it  became  a  maxim  of  law  not  only  that 
no  pleas  touching-  freehold  and  of  trespass  with  force  {vi  et  armis,)  but 
also  as  to  any  chattels,  debt,  or  damages  to  an  amount  exceeding  405. 
should  be  entertained  in  courts  not  being-courts  of  record,  (which  neither 
the  county  nor  the  hundred  courts  ever  were,)  unless  by  virtue  of  the 
king's  writ.  Such  a  writ  (the  writ  ofjusticies)  might  be  obtained  for  the 
county  court ;  but  the  sheriff  was  thereby  constituted  the  king's  justice 
for  the  particular  case  (a)  :  all  proceedings  in  the  courts  of  record, 
were  by  writ. — The  sheriff  also  held  an  assembly  called  the  Tourn ;  but 
which  solely  had  reference  to  matters  of  police  (b). 

The  office  of  Chancellor  in  these  times  had  greatly  increased  in 
dignity.  In  the  charters  of  Hen  I.  he  generally  signs  his  name  before 
all  the  earls,  but  after  the  bishops  (c).  The  author  of  Beckett's  Life 
places  him  next  to  the  king,  and  makes  him  the  person  who  princi- 
pally wielded  the  royal  authority.  This,  as  Lord  Lyttelton  observes, 
may  be  the  language  of  panegyric,  but  when  Longchamp,  the  proud 
Bishop  of  Ely,  was  Grand  Justiciary  and  Chancellor  in  the  time  of 
Rich.  L  he  placed  the  latter  title  before  that  of  Justiciary  (f/)-  The 
emoluments  must  have  been  very  large  :  one  Geoffrey  (who,  however, 
is  not  in  the  lists  of  Dugdale  or  Hardy)  paid  3,006/.  13s.  4c?.  to  be  ap- 
pointed to  this  dignity  :  the  office  was  then  occasionally  granted  for 
life  (e).  The  Chancellorship  had  become  the  object  of  ambition  even 
to  the  Archbishop  of  Canterbury  (/).  The  office  of  Vice-Chancellor 
is  mentioned  in  the  reign  of  Hen.  IL,  and  again  in  that  of  Richard  I., 
when  the  Vice-Chancellor  bore  the  rather  singular  name,  as  latinized, 
of  Malus  Caiulus  (g). 

The  clergy  from  the  first  claimed  (A),   and   it    was   expressly  con- 
ceded by  Richard    L   to  the    Norman    clergy,    that  all  questions  of 

(a)  Lord  Coke's  Comm.  on  Stat,  of  Glo-      Gloss,  p.  108. 

cester  ;  2  Inst.  p.  311;  3  Inst.  266;  3  Bla.  (/)  In  the  time  of  John,   Hubert,  Arch" 

Comm.  36.     The  freeholdei-s  or  suitors  were  bishop  of  Canterbury,  formerly  Chief  Justi- 

still  the  judges,  the  sheriff  being  a  minister  ciary,    having    been    made    Chancellor,    and 

only.      The    proceedings    in    ordinary  cases  glorying  in  his  office,  some  one  said  to  him, 

were,  and  still  are,  by  plaint,  3  Bla.  Comm.  "  Domine  non  deberes  gloriari  de  jugo  servi- 

34  ;  4  Inst.  466.  tutis  ;  audivimus  enim  de  Cancellario  Archi- 

(b)  Bracton,  155  b.  &c.  episcopum    factum,     sed    non    e    converse, " 

(c)  Rymer's  Foedera,  i.  p.  12, 16,  &c.  Knyghton,  p.  2413  ;  et  v.  supra,  note  (e). 

{d)  M.  Par.  p.  135.     In  the  Chronicle  of  (»  Mad.    Hist.   Ex.  i.  p.   77  ;    Philipot's 

Walt.  Hemingford,  ap.  Fell.  p.  528,  he  is  de-  Catal.  of  the  Chancellors,  p.  13. 
scribed  by  his  dignity  of  Chancellor  only.  The  (h)  "Creditor  ipse"  says  Glanville  (x.  c. 

singular  adventures  of  this  bishop,  who  was  12),  "  si  non  habet  inde  vadium  nequeplegios, 

"Viceroy  in  Richard's  absence,  but  was  expelled  neque  aliam  diracionationem  nisi  solamfidem, 

with  ignominy,  are  told  by  Bromton  without  nulla  est  hsec  probatio  in  curia  Domini  regis  ; 

much  regard  to  delicacy  :  this  bishop  did  not  veruntamen  de  fidei  Icesione  vel  transgressione 

understand  English,  Bromt.  1227,  45.  inde  agi  poterit  in  curia  Christianitatis ;   sed 

(e)  Mad.  Ex.  i.  62,  63.     Walter  de  Grey,  judex  ipse  Ecclesiasticus,  licet  super  crimine 

Archbishop    of    York,    gave    to    John    five  tali  possit  cognoscere,  et  convicto  poeniientiam 

thousand  marks  for  the  office  for  life,  Spelman,  vel  satisfactionem  injungere,  placita  tameu  de 

I  o 
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breach  of  faith  and  of  oaths,  and  as  to  dotal  gifts,  should  be  tried 
before  the  ecclesiastical  tribunals  (a)  ;  the  inability  of  the  courts  of 
law  to  entertain  such  questions,  unless  they  could  be  brought  within 
any  of  the  ordinary  forms  of  action,  must  have  favoured  this  preten- 
sion in  England.  However,  this  jurisdiction  was  assailed  by  the 
Constitutions  of  Clarendon,  10  Hen.  II.  (S),  and  in  1247,  31st  Hen. 
III.,  the  ecclesiastical  courts  were  altogether  restrained  from  meddling 
■with  questions  as  to  breach  of  faith  or  trust  arising  between  laymen 
in  regard  to  civil  matters  (c).  But  questions  relating  to  marriage  and 
wills,  (including  money  agreed  to  be  paid  on  marriage,  and  legacies, 
as  accessories  to  the  principal  subjects  which  were  within  their  juris- 
diction (^), )  and  devises  o^ purchased  lands  and  tenements  in  cities  and 
towns  which  were  devisable  by  custom  (e),  (but  not  if  they  came  by 
descent  (f), )  as  well  as  all  matters  merely  spiritual  (g),  were  left  to  the 
cognizance  of  the  ecclesiastical  courts  (^).  Frovn  this  time,  therefore, 
cases  of  breach  of  faith,  where  there  was  no  remedy  at  law,  could  only 
be  relieved  by  application  to  the  king ;  this,  as  we  shall  see,  was  the 
origin  of  one  great  branch  of  the  jurisdiction  of  the  Court  of  Chancery. 
The  jyrobate  of  wills  of  personal  estate, — that  is,  their  authentication  as 
the  last  will  of  the  deceased, — has,  ever  since  the  separation  of  the  cog- 
nizance of  ecclesiastical  matters  from  the  county  court,  belonged  to  the 
ecclesiastical  courts,  and  without  this  authentication  no  notice  can  be 
taken  of  a  will  of  personal  estate  by  any  civil  tribunal  (i).  In  the  same 
reign  ecclesiastics  were  prohibited  by  the  legatine  constitutions  from 

debitis  laicorum   vel  de  tenementis  in  Curia  47  b.     In  fo.  412  b,  it  is  stated  that  a  cus- 

Christianitatis  per  assisam  regni,  ratione  fidei  tomary  devise  of  land  was  a  subject  for  the 

interpositfe,  tractare  vel  terminare  non  potest."  jurisdiction  of  the  lay  courts,  as  071  assignment. 
Glanville,  x.  c.  12  ;  et  v.  Bracton,  175  a.  (/)  lb.  408  a. 

{a)  Matt.  Paris,  a.d.  1190,  p.   134,  "Item  {g)  The  subjects  of  ecclesiastical  cognizance 

generaliter  omnes    de  fidei  lassione  vel  jura-  were  defined  by  the  ordinance  or  stat.  ttrc2<»J- 

menti  transgressione  qu8estiones,in  foro  eccle-  specie  agati.i,  13  Edw.L,  see  1  Freeman,  p.  296  ; 

siastico    tractabuntur.       Item    qusestiones    de  2  Inst.  489.     An  enumeration  of  the  subjects 

dote  vel  donatione  propter  nuptias,   quando  of  ecclesiastical  cognizance  according  to  the 

mobilia  vel  se  moventia  petuntur,  ad  ecclesiam  more  modern  doctrine  may  be  seen  in  Cawdrie's 

referuntur."       According    to     Glanville,    the  case,  5   Co.   Rep.  :    Burn's   Eccles.  Law,  by 

jurisdiction    of   the    Ecclesiastical    Courts   in  Phillimore,  ii.  39.  Money  agreed  to  be  paid  on 

regard  to  marriage,  was,  j^roptermutiiam  affi-  marriage  is  excluded.     Devises  of  lands  after- 

dationem,  vii.  c.  ult.  wards  became    subject  to  the  cognizance  of 

(5)  V.  inf.  p.  119,  n  (/).  the  common  law  courts  by  statute,  as  will  be 

(c)  See  M.   Par.  85,  4;  Crompt.  60;  Ful-  after  noticed  ;  and  now  the  ecclesiastical  courts 

beck,  ii.  p.  14  b.     A  prohibition  was  granted  have  no  jurisdiction  in  regard  to  testamentary 

by  the  King's  Court  wlien  the  Ecclesiastical  gifts  or  devises  of  lands  and  tenements,  except 

Court  exceeded  its  jurisdiction,  though  acting  of  terms  for  years,  as  personal  estate, 
under    the    express    authority  of    the    Pope,  {h)  3    Bla.   Comm.  413,    Serj.    Stephen's 

Bracton,    403  ;    but    Stillington,    Chancellor  ed.  ;    Matt.  Paris,  p.    634 ;   Bracton,  ii.  26, 

temp.    Edward  IV.,  still   asserted  this  juris-  s.  2,  61  a  ;  iv.  c.  12,  175  a. 
diction  for  the  ecclesiastical  courts.     See   on  (i)  Burn's  Eccles.  L.  iv.  292,  et  seq.  ;   ib. 

this  subject,  3  Bla.  Com.    414,  n.  (y),  Serj.  302.     In  Marriott  v.  Marriott,  Gilbert  Rep. 

Stephen's  edition.  203,  the  history  of  the  jurisdiction  as  to  pro- 

{(l)  Bracton,  407  b,  409  b.  bate,    and  its  analogy  to  the  similar  process 

(e)  As   they   were   quasi   catalla,  Bracton,  before  the  Roman  Praetor,  is  detailed. 
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practising  as  advocates  in  the  civil  tribunals,  but  it  seems  v/ithout 
effect  (a). 

The  want  of  some  authentic  account  of  the  laws  and  customs  ac- 
cording to  which  pleas  were  determined  in  the  King's  Court,  or  Curia 
Regis  (5),  before  the  king's  justices,  would  naturally  be  severely  felt, 
now  that  all  suits  of  any  importance  were  there  determined.  The  task 
of  supplying  this  deficiency  seems  first  to  have  been  committed  to  Glan- 
ville (c),  who  was  appointed  a  Justice  in  Eyre  in  1179  (ti),  and  in  the  next 
year,  Chief  Justiciary,  and  Lord  Steward  or  Dapifer  of  Henry  II.  and 
"who  of  all  in  those  days  was  the  most  skilled  in  the  law  of  the  realm"  (e). 

In  that  "  excellent  collection,"  as  it  is  called  by  Lord  Hale  {f), 
which  was  compiled  under  his  directions,  the  following  enumeration  is 
given  of  the  subjects  in  respect  of  which  the  King's  Court  enter- 
tained original  jurisdiction.  All  pleas  concerning  baronies,  homage, 
and  reliefs  ;  as  to  advowsons,  dower,  perprestures,  that  is  encroach- 
ments on  the  public  ways,  and  questions  as  to  personal  liberty,  debts 
owing  to  lay  persons  {g),  arising  from  different  kinds  of  contracts,  as 
from  sale,  purchase,  gift,  loan,  borrowing,  letting  out,  and  hiring;  and 
as  to  pledges  and  gages  (//),  whether  of  moveables  or  immoveables,  where 
the  contract  was  made  by  deed  under  seal  (t),  or  was  comnleted  by 
delivery.  Of  mere  agreements,  "  privatse  conventiones  "  (^),  not  so  per- 
fected, and  claims  arising  upon  verbal  promises,  the  King's  Court  took 
no  cognizance  ; — in  these  cases,  where  the  non-performance  implied  a 
breach  of  faith,  in  Glanville's  time  the  Ecclesiastical  Court  might  still 
he  applied  to  {I). 

In  the  reign  of  Hen.  III.  Bracton,  Doctor  of  Civil  Law,  and  one  of 
the  king's  justices  {m),  collected,  though  not  professedly  by  authority, 

{a)  Spelman,  Concil.  a.d,  1217;  "  nisi  vel  that  the  Corpus  Juris  must  have  been  in  fa- 

proprias  causas,  vel  miserabilium  prosequan-  miliar  use  in  his  time  in  the  King's  Court ; 

tur,"  Reeves,  ii.  90.  but  tliis  subject  will  be  noticed  hereafter. 

(6)  The    Curia  Regis  can  hardly   yet  be  (?)  Glanville,  x.  c.  12.    Hence  i^erhaps,  the 

considered  as  designating  a  distinct  judicial  origin  of  the  doctrine  of  profert,  for  as  the 

tribunal ;    Concilium  and    Curia    are    some-  deed    alone  gave  jurisdiction  to    the   King's 

times  used  as  synonymous  even  by  Bracton,  Court,  it   was  natural  that  the  Court  should 

70  b.  71.  inform  itself  of  the  right  of  the  plaintiif  to  sue 

(e)  The  same  necessity  produced  the  Scotch  by  inspection    of    the   deed  ;    the   rule   also 

treatise  called  Regiam  Majestatem,  which  is  applied  to  a  deed  pleaded  in  defence. 
for  the  most  part  copied  from  Glanville.  (k)  Glanville,  1.  c.  3. 

(<f)  Together  with  two  Bishops,'A.D.  1179.  il)  Glanville,  lib.  i.  c.  3.  x.  c.  12;  but  one 

Glanville  by  Beames,  p.  200.  of  the  Capitula  established  at  the  Council  of 

(e)  Lord  Lytt.iii.  152,  208  ;  Dug.  Orig.  The  Clarendon,  Mat.  Par.  a.d.  11(;4,  p.  85,  was 

work  that  goes  by  his  name  is  supposed,  by  Dr.  that  "  Placita  de  debitis  quae  fide  interposita 

Robertson,  to  have  been  compiled  a.d.  1181.  debentur,  vel  absque  interpositione  fidei,  siut 

(/)  His.  C.  L.  c.  6.  in  Justitia  Regis  :"  this  was  directed  against 

((/)  "  Placita  quoque  de  debitis  laicorum  the  claim  of  the  Eccles.  Courts  to  hold  juris- 
spectant  ad  Coronam  et  dignitatem  domini  diction  in  cases  of  breach  of  faith,  "fide  inter- 
Regis,"  lib.  X.  c.  1.  posita,"  which  is  thus  recognized  by  Glanville, 

{h)  Many  of  the  terms  which  Glanville  uses  v.  sup.  p.  118. 
are  those  which  we  find  in  the  Institutes,  so  (m)  I  am  favoured  by  that  very  intelligent 
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the  laws  and  customs  which  then  prevailed  in  England  (a).  In  de- 
scribing the  business  of  the  King's  Court,  he  adds  some  subjects  of  ju- 
risdiction— as  questions  as  to  fines  levied;  and  he  states  that  many  suits 
were  entertained  there  from  the  impotence  of  the  other  courts, 
and  from  necessity  (S).  Bracton's  treatise,  like  that  of  Glanville,  as 
far  as  regards  civil  rights,  is  almost  exclusively  devoted  to  the  laws 
which  prevailed  in  the  King's  Court  and  before  the  Justices  in  Eyre; 
these  laws  were  then,  as  appears  by  the  title  of  his  treatise,  (he  being 
then  a  judge,)  considered  as  the  general  or  Common  Law  of  England 
We  learn  from  this  treatise,  that  it  was  then  a  recognized  maxim 
that  all  judicial  authority  flowed  from  the  King ;  that  the  King  would 
have  been  bound,  according  to  his  coronation  oath,  himself  to  administer 
justice  to  his  people,  if  such  a  task  could  have  been  performed  by  him  ; 
hut  that  as  this  was  impossible,  it  was  his  duty  to  appoint  competent 
persons  as  justices,  sheriffs,  (vice-comites)  (c),  and  ministers  to  perform 
this  important  office  (d). 


and  accomplished  scholar  and  antiquarian,  Sir 
Henry  Ellis,  with  the  following  authority, 
which  establislies  the  fact  of  Bracton  having 
been  a  justice  ;  I  had  searched  in  vain  for 
any  authentic    information    on    the    subject. 

"  In  the  Chartulary  of  Waltham  Abbey, 
(Harleian  jNIanuscript,  371,  fol.  71,)  there  is  a 
•  Final  Concord'  of  the  30th  Hen.  III.,  made 
before  the  King  at  Westminster,  in  the  close 
of  which  among  the  greater  persons  present, 
there  are  particularly  mentioned  '  Henrico  de 
Batonia,  Jeremia  de  Caxton  et  Henrico  de 
Bracton,  Justiciariis,  et  aliis  domini  Regis 
fidelibus.'  The  Instrument  is  an  agreement 
between  Peter  de  Savoy,  and  Simon  Abbot  of 
Waltham,  respecting  common  of  pasture  at 
Cheshunt.  This  was  a  public  authentic  In- 
strument." By  some,  Bracton  had  been  stated 
to  be  Chief  Justice  ;  Baheus,  cited  Petyt  Jus 
Pari.  p.  siii. ;  by  others,  a  Justice  in  Eyre,  Dr. 
Duck.  A  writer,  of  great  learning  and  intelli- 
gence, in  the  Penny  Cycloptedia,  under  the  ar- 
ticle Bracton,  to  which  I  have  been  referred 
by  Sir  Henry  Ellis,  speaking  of  the  writers  to 
whom  we  are  indebted  for  collecting  what  could 
be  recovered  of  the  English  authors  of  the 
jVIiddle  Ages,  says,  "  Their  statements  that 
Bracton  was  a  judge  of  the  Common  Pleas, 
and  that  he  was  Chief  Justice  of  England,  are 
notv  regarded  as  questionalle.  There  is  bet- 
ter reason  to  believe  that  he  was  a  Henry  de 
Bracton  who  delivered  Law  Lectures  in  the 
University  of  Oxford  towards  the  middle  of 
the  thirteenth  century,  and  that  he  sat,  once 
at  least,  as  a  justice  itinerant." 

The  30th  Hen.  III.  (a.  d.  1246),  says  Sir 
H.  Ellis,  decides  the  exact  time  when  Bracton 
may  be  said  to  have  flourished. 

{a)  "  Ego  Hen.  de  Bracton,  animum  erexi 
ad  Vetera  judicia  justorum  perscrutanda,  facta 
ipsorum,  consilia  et  responsa,  et  quicquid  inde 


notatu  dignum  inveni,  in  summam  redigendo, 
compilavi,"  &c. 

Tliis  treatise  was  written  in  the  latter  end 
of  the  reign  of  Hen.  III.  about  a.d.  1270; 
(Praef.  p.  ii.);  but  some  additions  were  made 
in  the  reign  of  Edw.  I.,fo.  372  b.  It  is  largely 
quoted  by  Plowden  and  Lord  Coke,  (and  see 
Pref.  to  Lord  Coke's  Reports,  parts  iii. 
and  is.)  in  a  manner  to  lead  one  to  suppose 
that  it  was  wholly  of  English  manufacture. 
This  work  is  very  superior  to  the  corresponding 
treatise  compiled  by  Beaumanoir,  Baily  of 
Beauvoisis,  a.d.  1283,  chiefly  by  reason  that 
Bracton  has  drawn  more  largely  from  the  texts 
of  the  Roman  law  ;  but  the  two  treatises  agree 
in  many  particulars.  Neither  the  Grand  Cus- 
tumier,  nor  Glanville's  treatise,  are  quoted  in  it 
— in  all  probability  the  former  had  not  yet 
been  compiled.    Hale's  Hist.  C.  L.  c.  vi. 

(b)  Bracton,  iii.  c.  7,  fo.  106  a. 

(c)  In  the  time  of  Will.  I.  William  Bishop 
ofDurham  bought  the  earldom  of  Durham, 
and  caused  himself  to  be  appointed  Sheriff, 
"  et  insolenter  extorsit  pecuniam  iufinitam," 
M.  Par.  p.  8,  17,  and  see  Lord  Lytt.  iii.  137. 
But  by  the  Articul.  Super  Cartas,  and  by  the 
subsequent  statutes  14  Edw.  III.,  23  H.  VI., 
and  21  H.  VIII.  c.  20,  the  choice  of  the 
Sheriffs  was  committed  to  the  Chancellor, 
Treasurer,  President  of  the  Council,  Chief 
Justices,  and  Chief  Baron.  The  custom  since 
the  time  of  Hen.  VI.  has  been  for  all  the 
judges  to  attend,  1.  Black.  Comm.  340-4,  et  v. 
558.  9.  In  C.  J.  Fortescue's  time  the  Mas- 
ter of  the  Rolls  attended,  De  Laud.  c.  24.  The 
sheriffs  were  not  the  deputies  of  the  Earls, 
but  supplied  their  places  after  the  Earls  ceased 
to  perform  their  civil  functions  ;  besides  which, 
they  had  separate  functions  to  perform,  see 
Co.  Litt.  168  a  ;  and  Lord  Lytt.  ubi  sup. 

{d)  Bracton,  iii.   c.  9.  s.  1,  fo.  107  ;  "Si 
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It  may  be  here  remarked,  that  amongst  the  other  important  im- 
provements in  the  law  that  we  discover  in  this  treatise,  is  this,  that 
minor  personal  injuries,  though  considered  to  be  in  the  nature  of 
crimes  and  classed  under  the  head  of  the  pleas  of  the  crown,  were  the 
subject  of  civil  actions  for  a  just  compensation{a) ,  but  they  exclusively 
belonged  to  the  King's  Court.  Here  perhaps  we  may  discover  the  first 
trace  of  the  comprehensive  class  of  actions  for  trespasses,  and  other 
injuries  alleged  to  have  been  committed  "  viet  armis,"  (aRoman  judicial 
expression,)  of  which  the  Court  of  King's  Bench  had  original  cogni- 
zance (b).  Stealing,  "  furtum,''  the  definition  of  which  was  taken  from 
Justinian,  was  now,  according  to  the  doctrine  of  the  Roman  law  (c),  a 
civil  injury,  but  it  still  was  ranked  also  as  a  crime,  so  that  the  person 
who  had  suffered  the  loss  might  take  either  course  (d). 

It  may  not  be  improper  here  to  observe,  that  Bracton  is  still  occa- 
sionally quoted.  Lord  Chief  Justice  Parker,  on  referring  to  a  passage 
in  Bracton,  said,  "  I  do  not  say  that  the  whole  of  the  passage  in  Bracton 
is  710W  good  law,  it  was  all  good  law  at  the  time  he  wrote,  and  all  of  it 
that  is  adapted  to  the  present  state  of  things  is  good  law  now"  (e). 

In  the  reign  of  Edward  the  First,  from  whose  time,  according  to  Lord 
Hale,  the  whole  scheme  of  English  law  ni'iy  date  its  existence  (f),  many 


ipse  dominus  non  sufficiat,  eligere  debet 
viros  sapientes,  &c.  cujus personam  in  judicio; 
at  judicando  representant,"  ib.  fo.  198. 

(a)  "  Nunc  dicendum  de  ininoiibus,  et  levi- 
oribus,  criminibus,  quae  civiliter  intentantur 
sicut  de  actionibus  injuriarum  personalibus ;  et 
pertinent  ad  Coronarn,  eo  quod  aliquaudo  sunt 
contra  paceni  Domini  Regis,"  Bracton,  iii. 
c.  36,  fo.  155,  et  v.  154  b,  "  Si  quereus  adji- 
ciat  de  pace  Domini  Regis  infracto,  Vicecomes 
non  debet  intromittere,"  &c. 

ib)  Bract.  10-4 b;  Finch's  Law,  340. F.N.  B. 
86,  92.  V.  sup.  p.  114,  et  infra. 

(c)  In  Just.  Inst.  iv.  tit.  i.,  it  is  classed  under 
obligationes  ex  delicto.  In  their  ruder  state, 
the  Romans  treated  theft,  which  was  usually, 
no  doubt,  accompanied  with  violence,  only  as  a 
crime.  Aul.  Gell.  xii.  18.  It  was  the  Pretors 
who  brought  about  this  change,  v.  Inst.  iv. 
1,  4,  et  inf.  n.  {d).  Rapina,  robbery,  sub- 
jected the  ofTeader  to  criminal  process  as  well 
as  a  civil  action,  Inst.  iv.  tit.  2. 

{d)  Bracton,  150  b  ;  but  subsequently  the 
punishment  of  death  was  inflicted  in  all  cases 
of  theft,  and  this  is  one  of  the  distinctions 
between  the  two  laws  brought  forward  by  C.  J. 
Fortescue,  c.  46  ;  Amos, p.  172. — "In  the  pro- 
gress of  society  and  of  law,  as  connected  with 
it,"  says  Sir  H,  Seton,  p.  18,  "  it  may  be  ob- 
served that  in  barbarous  times  in  the  case 
of  injuries  with  violence,  compensation  is 
resorted  to  as  a  substitute  for  private  re- 
venge.    In  more  advanced  periods  such  in- 


juries become  subjected  to  punishment.  In 
a  state  of  further  advancement,  they  again 
become  a  subject  of  compensation  also.  The 
Court  of  Chancery  appears  to  have  been 
a  considerable  instrument  in  its  progress. 
Traces  of  a  like  progress  are  to  be  found  in 
the  Roman  law."  In  confirmation,  v.  sup. 
n.  (c),  and  Gaius,  iii.  §  224,  p.  296",  324,  and  p. 
358.  So  "  Pretor  ait,  unde  in  eum  locum  quo 
vulgo  iter  fiet,  vel  in  quo  consistetur,  dijectum 
vel  effusum  quid  erit ;  quantum  ex  ea  re  dam- 
num datum  factumve  erit,  in  eum  qui  ibi 
habitaverit,  in  duplum  judicium  dabo — in 
factum  actio  est."  Dig.  ix.  3,  1,  4  ;  and  see 
Just.  Inst.  iv.  3,  9,  and  Gibbon,  viii.  p.  89. 

(e)  See  the  judgment  of  Best,  Justice, 
Blundell  v.  Catterall,  5  Barn.  Aid.  282.  In 
that  case  one  of  the  main  authorities  relied 
on,  was  a  passage  in  Bracton,  lib.  i.  c.  12.  s.  6, 
as  to  the  rights  of  the  public  on  the  banks  of 
navigable  rivers  :  it  was  objected  to  as  autho- 
rity, because  it  was  taken  from  Justinian,  ib. 
p.  281. — It  is  to  be  collected  from  the  ar- 
gument and  judgment  in  that  case,  that  Brac- 
ton himself  is  not  now  of  authority,  unless 
confirmed  by  decision  ;  see  particularly  the 
opinion  of  Ashhurst,  J.,  quoted  p.  301. — 
In  two  tracts  (Law  Magazine  for  Dec. 
1844,)  over  which  I  have  just  cast  my  eye,  I 
find  Bracton  twice  resorted  to  on  two  different 
subjects:  and  see  Reeves,  ii.  571. 

(/)  Hale,  C.  L.  p.  156. 
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treatises  appeared.  The  principal  of  these  are ;  that  entitled  Fleta, 
which  was  written  by  some  learned  person  (a)  confined  in  the  Fleet 
Prison,  about  the  thirteenth  year  of  Edw.  I ;  that  which  was  written  by 
Britton,  who  is  supposed  to  have  been  a  judge  ;  one  by  Gilbert  de 
Thornton,  who  was  a  Chief  Justice  ;  and  another  entitled  the  Mirror 
of  Justices.  Bracton's  work  is,  in  the  main,  the  ground-vv-ork  of  all  these 
productions  (b).  The  sources  from  which  these  several  treatises,  par- 
ticularly Bracton's,  were  compiled,  as  they  exhibit  the  rudiments  of 
the  law  of  the  present  day,  naturally  excite  our  curiosity. 

When  these  treatises  v.'ere  compiled,  the  German  legislation  of  the 
codes  of  the  Anglo-Saxons  had  become  wholly  superseded  ;  nor  are  the 
Conqueror's  Anglo-Norman  Code,  or  the  treatise  in  the  Red  Book  of 
the  Exchequer,  entitled  the  Laws  of  Hen.  I.,  ever  referred  to  in 
them  (c).  Some,  indeed,  of  the  customs  which  grew  up  in  the  Anglo- 
Saxon  times,  moulded,  so  as  to  suit  the  circumstances  of  society  by  the 
decisions  of  the  Justices  in  Eyre,  are  to  be  recognized  ;  the  doctrine 
of  tenure  in  particular,  the  sources  of  which  have  already  been  pointed 
out,  which  commenced  in  the  Anglo-Saxon  times,  and  was  made 
universal  at  the  Conquest,  is  tlie  foundation  of  the  system  of  jurispru- 
dence as  to  property  in  land,  which  is  to  be  found  in  these  treatises.' 
But  a  great  proportion  of  the  doctrines  which  we  find  in  them,  are  there 
presented  for  the  first  time,  (at  least,  in  the  shajie  in  which  they  there  ap- 
pear,) if  the  documents  which  have  been  handed  down  to  us  are  all  that 
had  previously  existed  relating  to  the  law.  These  doctrines  no  doubt 
had  been  long  previously  recognized  in  the  King's  Court :  new  subjects 
of  litigation  had,  as  before  observed,  been  brought  before  that  tribunal, 
and  novel  doctrines  arose  on  the  change  in  the  tribunal  to  which  litio-ated 
questions  were  now  submitted ;  and  the  doctrines  which  governed  that 
tribunal  which  had  then  exclusive  jurisdiction  over  these  various  sub- 
jects, necessarily  became  the  common  law  of  the  land.  For  the  sources 
of  most  of  these  doctrines  we  must  look  to  other  monuments  than  the 
indigenous  codes  and  records  of  Saxon  and  Xorman  Britain. 

The  school  of  Vacarius,  in  which  Bracton  and  many  others  of  the 
judges  had  studied,  had  rendered  accessible  to  all,  a  body  of  laws 
which  contained  provisions  applicable  in  specie  to  most,  in  principle  to 

(c)  Dr.  Burn,  however,   says  the   author  Hale,  C.  L.  p.  157. 
wrote   ia   the  reigns  of  Edw.   II.  and  III.  (c)  "  The  laws  of  the  Anglo-Saxon  kings 

p.  2xxiii.  are  as  different  from  those  of  Glanville  ag 

(1)  Reeves,  ii.  89.     Some  of  the  judicial  the  laws  of  two  different  nations,"  Madox; 

records  and  some  reports  of  pleas  decided  in  citedHallam,M.  A.  ii.  40G.  Bracton,  as  before 

the  reign  of  Edw.  I.  are  extant.     Many  acts  observed,  refers  to  the  laws  of   Edward  in 

of   parliament   relating   to    the    law  and   to  regard   to   the  doctrine  of  francpledge,  fo. 

judicial  proceedings  were  passed  in  this  reign,  124  b. 
some  of  which  will   be   after   noticed.     See 
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all,  the  questions  that  could  be  presented  for  judicial  decision.  To 
have  neglected  to  take  advantage  of  the  assistance  which  was  thus 
offered,  would  have  argued  a  high  degree  of  presumption,  or  gross 
and  culpable  ignorance; — neither  is  to  be  imputed  to  the  founders 
of  our  system  of  jurisprudence. 

A  reference  to  the  treatise  of  Glanville,  but  more  especially  to  the 
more  comprehensive  one  of  Bracton,  (neither  of  whom  professes  to 
treat  of  any  law  then  for  the  first  time  introduced,  or  to  quote  autho- 
rities not  before  referred  to,)  plainly  shows,  that  the  doctrines  of  the 
Roman  law  had  been  before  (a),  and  were  then  largely  resorted  to  in 
the  King's  Court.  To  this,  perhaps,  we  may  attribute  the  rapid  esta- 
blishment of  the  scientific  system  of  jurisprudence,  which  has  been 
remarked  by  Sir  William  Blackstone,  indeed  by  almost  every  writer, 
as  having  grown  up  in  the  interval  including  the  reigns  of  Henry  II. 
and  Edw.  I.  (h). 

Glanville,  indeed,  though  in  stating  the  principles  which  govern 
the  important  subject  of  contracts  he  has  evidently  borrowed  from  the 
Institutes  of  Justinian,  avoids  all  notice  of  the  sources  from  which  they 
were  obtained  (c).  Bracton,  also,  introduces  from  the  Roman  Law, 
M'ithout  reference  to  their  source,  the  great  leading  principles  of  Jus- 
tice (d),  and  numerous  Roman  maxims  and  doctrines,  on  a  great 
variety  of  subjects.  The  Roman  doctrines  relating  to  contracts  and 
obligations  (e)  which  he  notices  and  explains,  appear  to  have  been 
incorporated  into  the  Common  Law  as  administered  in  the  King's 
Court,  and  by  the  Justices  in  Eyre,  long  before  his  time.  Bracton 
adopts  the  titles,  and,  to  a  great  extent,  the  method  of  the  Institutes  (/). 
The  term  Py-e^or  is  sometimes  used  to  designate  a  common-law  Judge (^). 
Jus  civile  is  distinguished  from  jus  prcBtorium,   which,  in  Bracton's 

{a)  V.  sup.  p.  83  and  lOS.     The  subse-  by  his  pointing  out  in   particular   instances 

quent  writers   copy  Bracton   in   a  way  that  how  the  English  law  differed  from  the  Roman, 

shows  that  his  reference  to  the  Roman  law  see  lib.  vii.  c.  1,  and  c.  15. 
was  no  novelty  or  matter  of  surprise.     Glan-  {d)  Int.  al. "  Justitiaestconstansetperpetua 

ville  says,   "  The  proceedings  in  the  King's  voluntas  jus  suum  cuique  tribuere,"  Bracton, 

Court  are  grounded  upon   the  laws  of  the  fo.  26.  Inst.  i.  tit,  1  ;  many  such  instances 

kingdom,  or  reasonable  customs,  established  might  be  cited,  particularly  in  lib.  i.  c.  3,  4. 
by  long  usage,"  Pref.  to  Glanville.  (e)  See  particularly  as  to  furtum,  Bract. 

{b)  It  is  not  a  little  I'emarkable  that  in  the  150  b,  compared  with  Just.  Inst.  iv.  tit.  1,  sup. 

reign  of  Edw.  I.  the  English  Justinian,  when,  p.  121 ;  and  fo.  100  b,  de  obligat.  ex  contractu, 

as  above  observed,  the  English  law  is  consi-  &c. 

dared  to  have  attained  to  a  high  degree  of  (/)  De  rerum  divisione — De  acquirendo 
perfection,  Franciscus  Accursii  (i.  e.  son  of  rerum  Dominio,  &c. — De  actionibus,  &c. 
the  great  Accursius)  was  brought  to  England  So  he  adopts  the  Roman  distribution  of  ac- 
by  the  King,  Dr.  Duck,  p.  sxii.  And  he  is  tions  into  real,  personal  and  mixed,  lib.  iii, 
found  as  one  of  the  council,  4  Edw.  I.,  Palgr,  c.  3;  and  he  uses  the  Roman  terms  "  ex- 
Council,  p.  134,  note  L.  See  Additional  ceptiones,"  "  litis  contestatio,"  &c.  in  de- 
Note  2,  infra.  scribing  the  prevailing  system  of  pleading. 

(c)  However,  we  can  trace  in  Glanville  the  {(/)  Fo.  3  a  &  b,  100  a,  &c. 

respect  which  was  paid  to  the   Roman  laws 
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sense,  is  the  law  formed  by  the  decisions  of  the  Judges  (a).  This  Jm5 
prcBtorium  has  been  continually  enlarged  by  the  Common  Law  Judges, 
so  as  to  form  a  very  considerable  proportion  of  the  common  law  of 
England. 

But  in  numerous  instances  Bracton  expressly  quotes  or  refers  to  the 
Institutes  {h),  the  Digest  (c);  and  the  Code  (c?),  even  when  treating 
of  assizes  of  novel  disseisin  (e),  to  which  some  doctrines  were  applied, 
which  may  be  found  in  the  Roman  law.  Sometimes  he  has  taken  the 
summary  or  digest  of  the  Roman  law  compiled  by  Azo  as  his  guide  (/). 
Bracton  also  refers  to  the  technical  actions  of  coiidictioreifurtivce,  actio 
vi  honorum  raptorum,  actio  legis  acquilice,  &;c.  as  being  known  forms  of 
action  (y) ;  also  to  the  obligation  by  stipidation,  that  is,  by  interro- 
gation and  response  (Ji).  Roman  names  also  are  adopted  in  the  illus- 
trations, precisely  after  the  manner  of  the  Roman  lawyers  (i).  Bracton 
also  adopts  from  the  Institutes  (A),  the  law  de  libellis,  (carnwiibus,) 
famosis{l) ;  other  similar  instances  might  be  cited. 

The  other  sources  to  which  the  writers,  at  least  from  the  time  ot 
Bracton,  referred,  were  the  Rolls  of  the  Justices  in  Eyre,  principally 
if  not  exclusively,  of  the  reign  of  Hen.  \\\.{m).  These  justices,  in 
early  times,  were  generally  ecclesiastics  (w),  and  their  decisions  would 
no  doubt  be  influenced  by  the  doctrines  of  the  Roman  law  wliere  they 
were  applicable  ;  indeed,  but  for  the  authority  of  the  Roman  law  having 
been  recognized  to  some  extent  at  least,  by  the  decisions  of  the  Judges, 
Bracton,  himself  a  judge,  would  hardly  have  ventured  directly  to  cite 
the  books  of  the  Corpus  Juris,  and  that  to  the  extent  above  described  : 
Ings,  Chief  Justice  of  the  Common  Pleas,  5  Edw.  II.,  expressly  de- 
clared that  the  law  of  the  land  was  founded  on  the  Imperial  law  (o). 

The  reverence  for  the  Roman  law,  which  had  been  traditionally 
handed  down  through  the  clergy,  independently  of  express  adoption, 
must  have  operated  to  facilitate  its  being  so  largely  resorted  to  when 
its  stores    were   opened.      The  most  remarkable  feature   is,  that  it 


(a)  Bract,  fo.  3  a. 

(b)  V.  int.  al.  10  a,  "utin  Institutis  plenius 
inveniri  poterit." 

(c)  Int.  alia  30  b  ;  Dig.  ad  leg.  Julian,  de 
vi  publica,  113  a. 

(d)  V.  int.  al.  IG  b,  106  b,  114  a,  and  128  b, 
The  quotation  16  b,  C.  per  lios  versus  "  Re, 
verbis,  scripto,  consensu,  traditione,  Junctura, 
vestes  sumere  pacta  solent,"  I  cannot  tind. 

(e)  Reivendicationes,  fo.  105  a;  ib.  183b. 
(/')  See  Savigny,  iv.  p.  99. 

{g)  Fo.  103  b. 

(h)  Fo.  lob,  from  whence  our  recognizances 
may  have  derived  their  origin. 

(0  V.  int.  al.  99  b,  etv.  2  b,  9  b,  10  a,  10  b. 
"  Do  tibi  Digestum,  ut  des  mihi  Codicem," 


320  a. 

{k)  Just.  iv.  tit.  4  ;  Dig.  xlviii.  19,  4  ;  In- 
quiry, 151. 

(/)  Fo.  155  a. 

{m)  The  Bishop  of  Durham,  and  the  Abbot 
of  Reading,  are  amongst  Bractou's  favourite 
authorities,  v.  int.  al.  23  a,  29  a,  30  a,  320  a, 
&c. ;  some  of  the  Rolls  of  their  proceedings 
are  extant.  Hale,  H.  C.  L.  p.  150  ;  sometimes 
the  reference  is,  such  a  year.  Hen.  III.  gene- 
rally Henr.  Regis  only ;  on  comparison  it  would 
appear  that  universally  Hen.  III.  is  meant. 

{n)  Hale,  C.  L.  141. 

(o)  Y.  B.  5  Edw.  II.  148 ;  C.  P.  Cooper, 
Append.  553. 
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was  taken  as  of  imposing,  if  not  of  governing,  authority  even  on  con- 
stitutional points.  Glanville,  in  his  Preface,  Avhich  is  in  part  taken 
almost  literally  from  that  prefixed  by  Justinian  to  his  Institutes, 
notices  and  explains  the  principle  "  Quod  principi  placet  legis  habet 
vigorem""  (a),  as  if  he  were  commenting  on  the  terms  of  an  act  of  the 
English  legislature  (6).  Bracton  follows  exactly  the  same  course, 
fortifying  the  qualifications  he  introduces  not  from  national  sources, 
but  chiefly  by  references  to  other  passages  from  the  imperial  laws  (c). 
To  this,  namely,  a  reference  to  the  Rex  Legia  and  other  imperial 
doctrines,  says  Mr.  Allen  {d),  we  may  trace  the  old  doctrines  of  ab- 
solute sovereignty  and  transcendant  dominion  which  still  disfigure  our 
law  books  (e). 

In  the  face  of  all  this  concurrent  testimony  as  to  the  abrogation  of 
nearly  all  the  aboriginal  laws  and  judicial  customs  of  the  Britons, 
Danes  and  Saxons,  Chief  Justice  Popham,  in  the  case  of  The  Union 
of  Scotland  and  Enoland,  before  Lord  Chief  Justice  Coke  Chief  Baron 
Fleming  and  all  the  members  of  the  Conference,  gravely  affirmed  and 
without  contradiction,  that  the  laws  of  England  had  continued  as  a  rock 
without  alteration,  in  all  the  varieties  of  people  that  had  possessed  this 
land,  namely,  the  Romans,  the  Britons,  Danes,  Saxons,  Normans,  and 
English  :   which  he  imputed  to  the  integrity  and  justice  of  these  laws. 


{a)  Justin.  Inst.  i.  2,  s.  6  ;  Cod.  i.  17.  7  ; 
Dig.  i.  2.2, 11.  Yetwefindintlie  Digest  "cum 
ipsse  leges  nulla  alia  ex  causa  nos  teneant 
quara  quod  judicio  popiili  receptee  sunt;" 
adding,  "merito  ea  quae  sine  ullo  scripto 
populus  probavit  tenebunt  omnes,"  Dig.  i.  3. 
31  ;  thus  recognizing  the  principle  that  the 
imperial  prerogatives  were  founded  on  the  vrill 
of  the  people  ;  et  v.  inf.  n.  (c). 

(b)  "  Cum  hoc  ipsum  lex  sit,  quod  principi, 
&c. ;"  he  adds,  "  procerum  quidem  consilio, 
et  principis  accedente  authoritate,"  Prol.  to 
Glanville.  It  veas  the  same  with  the  French 
jurists,  Mably,  ii.  368. 

(c)  "  Nee  obstat  quod  dicitur,  'quod  principi 
placet  legis  habet  vigorem,'  quia  sequitur  in 
fine  legis,  cum  lege  regia  quse  de  imperio  ejus 
lata  est,  &c. — i.  non  quicquid  de  voluntate  regis 
temere  prsesumptum  est,  sed  animo  condendi 
jura ;  sed  quod  consilio  magistratum  suorum, 
rege  auctoritate  prsestante,  et  habita  super  hoc 
deliberationeettractatu,rectefueritdefinitum," 
Bracton,  107  b.  In  the  latter  part  of  the 
sentence  he  probably  had  in  view  the  edict  of 
Theodosius  before  cited.  Cod.  Just.  i.  14, 
/.  8,  v.  sup.  p.  72.  Corresponding  language 
was  generally  held  after  the  Commons  became 
recognized  as  a  constituent  branch  of  the 
Parliament,  "  Que  le  Rey  fist  les  lois  per 
assent  des  peres,  &c.,  et  non  pas  les  peres  et 
la  commune,"  Y.  B.  23  Edw.  III.  3  b.     The 


edict  of  Theodosius  had  its  influence  in  othei* 
respects,  it  recognized  a  select  council  besides 
the  senate,  V.  stip.  p.  72,  note  (i). — Again  Brae- 
ton  says,  "  Ipse  autem  rex  non  debet  esse 
sub  homine  sed  sub  Deo  et  sub  lege,  quia  lex 
facit  Regem,"  Bract.  5  b,  34  a,  107  b  ;  refer- 
ring, probably,  to  "  adeo  de  auctoritate  juris, 
nostra  pendet  auctoritas,"  Cod.  Just.  i.  14. 
4.  And  again,  "  Item  curiam  suam  videlicet 
comites  barones,  quia  comites  dicuntur  quasi 
socii  Regis,  et  qui  habet  socium  habet  magis- 
trum,"  Bracton,  34  a,  et  v. 5b.  Referring  pro- 
bably to  the  comites  of  the  Roman  emperors, 
"  cogatur  nostrum  adire  comitatum,"  Cod. 
Theod.  xii.  1.9,  &c.  The  definition  of  liberty — 
libertas — is  taken  literally  from  the  Institutes, 
Bract,  ii.  19.  4.  46  b  ;  Just.  Inst.  i.  3.  1  ;  see 
the  Additional  Note  3  to  this  Chapter. 

{d)  On  the  Prerog.  p.  16G  ;  see  2  Shower's 
Rep.  252. 

(e)  But  perhaps  they  rested  on  a  still  higher 
ground.  Bracton,  following  the  ecclesiastical 
writers  of  the  Anglo-Saxon  times,  still,  as  be- 
fore observed,  designates  the  king  as  "  Vi- 
carius  Dei,'"  fol.  5  b,  &c. — The  Protestant 
Camden  applies  to  Elizabeth,  in  her  lifetime, 
the  title  "  Diva,"  throughout  his  work,  p.  235. 
260,  &c.  edit.  IGOO  ;  though  the  pagan  pro- 
cess of  imperial  canonization,  from  which  the 
title  was  derived,  is  described  in  the  same 
work. 
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every  people  taking  a  liking  to  them,  and  being  desirous  to  continue 
them,  and  live  by  them.  That  learned  judge  gave  as  his  authority  Chief 
Justice  Fortescue's  book  on  the  Laws  of  England  (a).  Some  subse- 
quent writers  have  been  unwilling  to  dispute  a  position  coming  from 
such  authority  and  so  flattering  to  national  pride  ;  but  how  far  it  is  to 
be  relied  upon  the  preceding  pages  will  show.  To  suppose  that  the 
system  of  jurisprudence  which  prevailed  in  the  reign  of  Hen.  VI.,  or 
even  Edw.  I.,  under  the  name  of  the  Common  Law  of  England  was  of 
British,  or  of  Anglo-Saxon,  or  even  of  Anglo-Norman  original,  is,  as  it 
appears  to  me,  to  assume  that  the  Dome  hooks,  and  other  records  of  the 
ancient  laws  and  customs  of  the  nation  which  have  influenced  its  modern 
jurisprudence,  have  been  allowed  to  j)erish  ;  and  that  those  only  have 
been  preserved,  which,  even  within  a  few  years  after  the  Conquest, 
had  become  antiquated,  and  for  all  practical  purposes  utterly  useless. 

But  to  return  from  this  digression — the  power  of  the  king's  justices 
to  modify  the  rigour  of  the  law  by  applying  to  its  interpretation  the 
principles  of  Equity,  as  distinguished  from  those  of  strict  Law,  in 
certain  cases,  is  expressly  recognized  by  Glanville  and  by  Bracton  (5); 
such  modifications  constituted  a  part  of  the  "Jus prortorium"  which  was 
constructed  by  the  common  law  judges,  as  before  adverted  to. — At 
length,  by  the  united  eftorts  of  the  judges  and  of  the  legislature,  a 
system  was  established,  which  was  considered  sufliciently  complete  to 
render  a  reference  to  the  Roman  law  (which  for  many  reasons,  as  wdll 
hereafter  be  noticed,  became  very  unpalatable)  no  longer  necessary  (c). 

It  was  not  sufficient  to  establish  rules  for  the  decision  of  les-al 
questions,  without  accompanying  them  with  a  system  of  procedure 
adapted  to  the  improved  state  of  the  law,  and  the  altered  mode  of  its 
administration  :  this  was  accordingly  effected. 

Having  now  arrived  at   the  period  when  the  foundations  of  the 

(a)  Moore'3R.797.  See Fortescue,  De  Laud.  "  Rerum  convenientia,  quae  in  paribus  causis 
Leg.  Ang.  c.  xiii.  and  c.  xvii.;  this  chapter  is  pariadesideratjura,etoainiabenecooequiparet; 
also  cited  by  Lord  Coke,  in  one  of  the  prefaces  et  dicitur  sequitas  quasi  sequalitas."  Plowden, 
to  his  Reports,  with  approbation  (see  Amos's  one  of  the  greatest  luminaries  of  the  Cotnmoa 
note,  p.  52,  of  his  edition).  Fortescue,  in  Law,  in  after  times,  following  Aristotle,  de- 
the  passages  referred  to,  begins  with  the  story  fines  Equity  thus,  "  correctio  justse  legis  qua 
of  Brute  and  the  Trojans,  "a  tradition  divested  parte  deficit  quod  generatim  lata  est,"  Com- 
of  every  title  to  belief."  Amos's  note,  p.  39.  ment.  fo.374.  Equity  will  be  treated  of  here - 
Indeed,  Chief  Justice  Fortescue's  notions  on  after. 

this   subject,  though  supported  by  the  high  (c)  "  Je  ne  pretends  pas  dire,"  says  the 

authorities  above  referred  to,  have  been  treated  learned  and  intelligent  M.  Savigny,  torn.  iii. 

by  most  modern  writers,  who  have  examined  p.  66,  note  ;    "  que  les  Lombards  de  cette 

the  matter,  as  wholly  unfounded.  See  Amos's  epoque  n'auraient  pas  pu  se  passer  dessoicrces 

note,   p.   52.     But,    politically,    Fortescue's  du    droit ;    sans    doute    la    pratique   aurait 

work  has  been  of  immense  importance.     See  ti'ouve   moyen   de    satisfier   a   leur    besoins, 

Mr.  Amos's  admirable  notes.  comme  I'Angleterre  nous  en  offre  un  exemple 

(b)  Glanville,  p.  12  b.  23  b,  Ed.  1780.  frappant;"  and  see  Seld.  Dissert,  in  Flet. 
Bracton,  fo.  12  b.  23  b.     The  general  defini-  p.  532. 

tion  of  Equity,  given  by  Bracton,  fo.  3,  is 
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common  law  of  England,  and  of  its  judicial  system,  were  securely  and 
permanently  fixed,  it  may  be  well  to  look  back  for  a  moment  and  take 
a  general  view  of  the  nature  of  the  judicial  system  which  now  pre- 
vailed in  England,  as  compared  with  that  which  it  had  superseded. 
Formerly  the  county  courts,  and  courts  of  the  hundred,  were  the 
ordinary  courts  of  original  jurisdiction  for  the  trial  of  all  questions 
not  affecting  the  king  or  the  proceres  of  the  land ;  these  courts  were 
open  to  all,  and  the  suitor  brought  forward  his  complaint  as  he 
pleased,  without  regard  to  form.  Now  the  King's  court,  and  the 
courts  held  by  his  justices,  were  the  ordinary  courts  for  the  trial  of 
all  questions  of  importance.  The  king  was  now  the  fountain  of 
justice ;  it  was  necessary,  therefore,  under  this  new  system,  that  a 
special  authority  in  the  form  of  the  king's  writ  should  be  procured, 
in  order  that  justice  should  be  obtained  in  his  court  and  its  several 
branches,  though  now  the  ordinary  courts  of  justice;  and  it  was 
required  that  the  suit  should  be  prosecuted  according  to  the  estab- 
lished forms  prevalent  in  those  courts.  Again,  in  ancient  times, 
even  under  the  Anglo-Normans,  no  authentic  record  was  kept  of  the 
proceedings  of  the  ordinary  tribunals ;  the  proceedings  in  the  county 
court  might  be  the  subject  of  controversy,  even  by  the  parties  them- 
selves. The  proceedings  in  the  now  courts  of  ordinary  jurisdiction 
were  recorded,  and  the  record  could  not  be  disputed ;  and  these 
records  formed  a  series  of  precedents  for  future  decisions, — a  thing 
unknown  to  the  ancient  judicial  constitution, — and  appeals  by  writ  of 
error  (a)  from  the  inferior  to  the  superior  courts  were  introduced. 

As  regards  the  law  itself:  the  system  which,  under  the  name  of  the 
Common  Law,  was  established  by  the  judges,  and  by  the  legislature, 
was  found  to  be  insufficient  to  answer  all  the  exigencies  of  society ; 
and  ultimately  a  distinct  tribunal  for  supplying  the  deficiencies  of 
the  Common  Law,  and  for  correctinji,  the  rigorous  operation  of  its 
rules  and  maxims  in  particular  cases,  established  itself.  It  is  hardly 
necessary  to  state,  that  this  tribunal  is  the  Court  of  Chancery.  To 
trace  the  growth  and  establishment,  and  to  point  out  the  principles  on 
which  its  jurisdiction  is  exercised,  is  the  subject  which  is  next 
to  be  entered  upon.  But  the  student  can  scarcely  follow  such 
an  investigation  without  some  further  acquaintance  with  the  general 
principles  of  the  law  relating  to  civil  rights,  which  was  admi- 
nistered by  the  Courts  of  common  law  (5),    and  with  the  course  of 

(«)  See  Co.  Litt.  117  b.  yet  almost  without  exception  it  is,  that  gen- 

(J)  "  The   great   defect    of   the   Chancery  tlemen  go  to  a  bar  where  they  are  to  modify, 

Bar,"  said  Lord  Eldon,  writing  to  Mr.  Banks,  quality,  and  soften  the  rigour  of  the  common 

"is  its  ignorance  of  Common  Law  and  Common  law,    with  very  little  notion  of  its  doctrines 

Law  practice  ;  and  strange  as  it  should  seem,  and  practice." — Twiss's  Life  of  Eldon. 
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procedure  established  in  those  courts.  I  propose,  therefore,  in  the 
first  place,  to  endeavour  to  present  a  condensed  and  general  view  of 
the  leading  features  of  that  system  of  law  wliicli  was  formed  out  of 
the  materials  to  which  I  have  above  referred,  and  of  the  new  course 
of  judicial  procedure.  This  indeed  is  necessary  for  the  due  under- 
standing of  the  jurisdiction  of  the  Court  of  Chancery  in  more  respects 
than  one,  as  many  of  the  rules  which  govern  the  enjoyment  of  the  be- 
neficial or  equitable  interests  in  property,  which  are  given  by  the  Court 
of  Chancery  independent  of  the  law,  have  been  made  to  conform  with 
the  corresponding  rules  as  to  the  enjoyment  of  property  depending  on 
purely  legal  titles.  This  sketch  must  necessarily  be  very  general;  it 
is  intended  only  as  introductory  to  the  perusal  of  some  of  the  excel- 
lent modern  treatises  on  the  principles  of  the  common  law  in  all  its 
branches  which  now  abound  {a)  :  the  modern  alterations  in  the  law, 
more  especially  those  which  have  been  introduced  by  the  legislature, 
will  be  shortly  adverted  to. 

(a)  It  will  be  seen  that  I  have  largely  by  Mr.  Serj.  Stephen,  Mr.  Stewart,  and  Mr. 
availed  myself  of  the  very  valuable  modern  Sweet,  as  also  of  the  earlier  one  of  Mr.  Justice 
editions  of  Sir  W.  Blackstone's  Commentaries,      Coleridge. 


ADDITIONAJ.  NOTE  TO  CHAPTER  III.— Note.  1. 

Origin  and  Establishment  of  Trial  by  Jury  in  Civil  Cases,  v.  supra,  p.  112-3. 

The  appearance  of  a  very  interesting  article  in  the  Law  Review  (No.  IV.),  by  a  gen- 
tleman eminently  conversant  with  the  laws  and  institutions  of  England,  (I  mean  Mr. 
Starkie,)  enables  me  to  trace  the  institution  of  trial  by  jury  in  civil  cases  from  the  point 
at  which  it  is  left  in  the  text,  down  to  the  present  time.  In  the  text,  three  stages  of  this 
institution,  after  the  Conquest,  (using  the  term  jury,  not  in  reference  to  the  name 
but  the  functions)  have  been  adverted  to.  The  first  was,  when  the  whole  body  of  free- 
holders, assembled  at  the  county  court,  or  court  of  the  hundred,  or  a  certain  number 
selected  by  consent  of  the  parties,  under  the  presidency  of  the  sheriff  as  the  substi- 
tute for  the  earl,  disposed  of  the  question  as  regards  both  law  and  fact,  none  of  them, 
at  least  as  far  as  we  can  discover,  being  sworn  (1);  their  verdict  was  the  judgment. 
The  next  stage  was,  where,  instead  of  proceeding  before  the  whole  body  of  the  county, 
twelve  persons  from  the  vicinage  (i.  e.  the  cotmtry),  were  selected  by  virtue  of  the  king's 
writ  to  give  the  verdict,  the  persons  so  selected  being  sworn  (2) ;  this  was  probably  of 
Norman  introduction. 

The  next  modification  was  the  selection  of  a  certain  number  for  the  trial  of  particular 

(1)  Ethelred's  grand  jury  was  sworn,  but  112.  Reeves,  i.  p.  86;  this  took  place  in 
its  functions  were  criminal  only,  v.  supra,  criminal  as  well  as  civil  cases,  ib.  and  Starkie, 
p.  63  ;  and  see  Bracton,  fo.  116  a.  Law  Rev.  p.  376. 

(2)  Jurata  pairiee  or  vicineti,  &c.  sup.  p. 
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actions  in  the  King's  Court,  namely,  the  grand  assize  and  recognitions  (1)  ;  here  the 
judgment,  founded  on  the  verdict,  was  given  by  the  court. 

In  the  proceedings  in  assizes  the  jury  or  persons  to  whose  decision  the  question  was 
submitted,  were  mere  recognitors ;  that  is,  they  decided  simply  on  their  own  know- 
ledge or  from  tradition,  and  not  upon  evidence,  and  for  this  reason  they  were  always 
selected  from  the  hundred  or  vicinage  in  which  the  question  arose.  But  as  regards 
the  inquests  taken  by  what  may  be  called  the  common  juries  ijuratce  patriai),  which 
were  composed,  not  of  knights  only,  but  of  other  lawful  men  selected  by  the  sheriff, 
though  also  selected  from  the  vicinage,  the  rule  was  not  so  strict ;  they  might  decide 
on  the  testimony  of  those  who  could  speak  to  what  they  had  seen  or  heard  ;  their 
verdict  therefore  was  not  liable  to  the  process  of  attaint.  Such  inquests  were  neces- 
sarily resorted  to  in  many  cases  (2). 

In  the  proceedings  by  jury  trial  it  was  necessary  that  twelve  should  concur  ;  there- 
fore in  case  of  disagreement  in  proceedings  by  assize,  others  from  the  vicinage,  con- 
versant with  the  matter,  were  sought  for  and  added  to  the  recognitors  or  jury,  till  a 
verdict  by  the  requisite  number  could  be  obtained  (3).  The  great  difficulty  of  pro- 
curing a  verdict  of  twelve  caused  for  a  time  the  verdict  of  the  majority  to  be 
received  (4);  but  in  the  time  of  Edw.  III.  the  necessity  for  an  unanimous  verdict  of 
twelve  was  re-established.  In  the  reign  of  Henry  III,  trial  by  recognitors  and  by 
witnesses  joined  together  in  one  jury  came  into  use  ;  thus  in  the  case  of  a  disputed 
deed,  the  witnesses  to  the  deed  were  summoned  together  with  the  recognitors  from 
the  vicinage  to  try  the  question.  We  find  that  in  the  23  Edw.  III.  (I  am  now  almost 
wholly,  with  his  permission,  following  Mr.  Starkie  (4))  the  witnesses  instead  of  being 
summoned  as  constituent  members,  were  adjoined  to  the  recognitors  or  jury  in  assizes, 
to  afford  to  the  jury  the  benefit  of  their  testimony,  but  without  having  any  voice  in 
the  verdict.  This  is  the  first  indication  we  have  of  the  jury  deciding  on  evidence  for- 
mally produced  (5),  and  it  is  the  connecting  link  between  the  ancient  and  modem  jury. 
The  jury  subject  to  the  peril  of  attaint,  might,  if  they  chose,  decide  contrary  to  the 
testimony  of  the  witnesses,  as  to  which  they  were  the  sole  judges  ;  they  were  still  so 
far  recognitors  that  they  were  to  decide  on  their  own  knowledge,  if  they  possessed  any. 

Whilst  the  jurors  were  mere  recognitors,  the  court  exercised  a  very  vigilant  superin- 
tendence in  examining  each  of  the  jurors  separately,  in  doubtful  cases,  to  see  whether  the 
knowledge  of  the  facts,  which  the  jurors  by  their  verdict  professed  to  have,  were  drawn 
from  legitimate  sources  ;  but  this  security  failed,  or  at  least  was  very  difficult  of  appli- 
cation, when  the  jurors  might  give  their  verdict  on  a  balance  of  testimony.  This  appears 
to  have  occasioned  another  change  in  the  mode  of  jury  trial  which  was  effected  some 
time  before  the  11th  Hen.  IV.,  namely — that  all  the  evidence  on  which  it  was  intended 
that  the  jury  should  rely  in  forming  their  verdict,  should  be  given  at  the  bar  of  the 
court ;  so  that  the  judges  might  have  the  opportunity  of  excluding  from  the  consider- 
ation of  the  jury  all  evidence  of  a  character  that  ought  not  to  be  permitted  to 
influence  their  judgment.     This  effected  a  change  in  the  mode  of  trying  civil  causes  ; 

(1)  Y.  supra,  ^.\\2.  fo.  215  b,  &c. ;  and  Reeves,  i.  335— 8  ;  Glanv. 

(2)  This  kind  of  inquest  was  taken  before      vii.  c.  16,  p.  186,  ed.  Beam. 

the  sheriff  and   the  King's   Justice    {Custos  (3)  This  was  called  in  after-times  a^orc/«5' 

placitorum  corona)   by  virtue  of  the  king's  the  jury,  Starkie,  Law  Rev.  p.  379,380. 
writ,  in  cases,  amongst  others,  where  a  person  (4)  I  am  not  aware  that  the  several  transi- 

claimed  to  recover  his  estate  on  the  espira-  tions  I  am  about  to  notice  were  ever  clearly 

tion  of  a  term  of  years  ;   an  assize  of  novel  pointed  out  before  Mr.  Starkie's  publication. 
disseisin  would  not  lie  in  such  case,  for  the  (5)  But,    as    above    noticed,    the  common 

party  had  come  in  by  right ;  see  Bracton,  lib.  juries  {jurata)  mieht  search  for  evidence  for 

iv.  7,  1,  fol.318.     Et  V.  ib.iv.  1.34,  §  2  &3,  themselves.     Et  v.^su/;.  p.  101,  n.  (a). 
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the  importance  of  which  can  hardly  be  too  highly  estimated.  "  Jurors  from  being,  as 
it  were,  mere  recipients  and  depositaries  of  knowledge,  exercised  the  more  intellectual 
faculty  of  forming  conclusions  from  testimony,  a  duty  not  only  of  high  importance 
with  a  new  to  truth  and  justice ;  but  also  collaterally  in  encouraging  habits  of  reflection 
and  reasoning  [aided  by  the  instructions  of  the  judges],  which  must  have  had  a  great 
and  most  beneficial  effect  in  promoting  civilization."  The  exercise  of  the  control  last 
adverted  to  on  the  part  of  the  judges  was  the  foundation  of  that  system  of  rules  in 
regard  to  e-\-idence  which  has  since  constituted  so  large  and  important  a  branch  of  the 
law  of  England. 

The  practice  of  receiving  evidence  openly  at  the  bar  immediately  led  to  another 
remarkable  result — namely,  the  great  extension  of  the  duty  of  an  advocate.  "  In  earher 
times — upon  criminal  as  well  as  civil  inquiries — the  jury  after  they  had  been  sworn  and 
merely  charged  by  the  court  as  to  the  points  at  issue,  retired  to  consult  together  in 
secret  without  hearing  either  witnesses  or  counsel  at  the  bar.  But  now  the  scene  was 
totally  changed ;  witnesses  were  examined  and  cross-examined  in  open  court ;  the 
flood-gates  of  forensic  eloquence  were  opened,  and  full  scope  given  to  the  advocate  to 
exercise  his  ingenuity  and  powers  of  persuasion  on  the  jurors,  to  whose  discretion  the 
power  of  judging  on  matters  of  fact  was  now  intrusted." 

Another  important  consequence  followed — when  the  jury  in  an  assize  gave  or  were 
presumed  to  give  their  verdict  upon  facts  within  their  knowledge,  if  they  came  to  a 
wrong  decision  they  must  usually  have  been  guilty  of  perjury.  When  they  became 
judges  of  the  facts  upon  evidence,  the  liability  to  attaint  would  have  been  as  unreason- 
able and  unjust  as  in  the  case  of  an  ordinary  jury :  it  therefore  virtually  fell  into 
disuse.  Thenceforth  the  means  of  correcting  error  and  mistake  on  the  part  of  a  jury, 
was  left  without  adequate  remedy  by  the  courts  of  law  until  the  seventeenth  century, 
when  the  practice  of  granting  new  trials  was  introduced,  which  I  shall  have  occasion 
again  to  advert  to  in  tracing  the  equitable  jurisdiction  of  the  Court  of  Chancery  (1). 

The  last  change  in  the  institution  of  jury  trial  is  of  comparatively  modern  intro- 
duction ;  it  is  the  limiting  the  functions  of  the  jury  to  that  of  being  judges  of 
fact  upon  evidence  laid  before  them.  The  principles,  Mr.  Starkie  observes,  which 
warranted  this  change  are  obvious ;  it  was  found  that  the  cause  of  truth  suffered 
more  from  the  prejudices  which  the  residence  of  jurors  in  the  neighbourhood  of 
the  disputed  fact  were  likely  to  engender,  than  was  gained  from  knowledge  and 
means  of  judging  so  acquired  (2).  Other  inconveniences  arose  from  the  rules  as 
to  the  Venue,  so  that,  after  various  modifications  as  to  the  number  of  persons  from  the 
hundred  or  \ncinage  that  were  to  be  put  upon  the  jury,  by  the  Stat.  4  &  5  Anne, 
c.  16,  and  24  Geo.  II.  c.  18,  the  law  requiring  jurors  to  be  returned  from  the  ^^cinage 
or  hundred  was  abolished  in  all  civil  actions,  and  it  was  directed  that  they  should 
be  summoned  from  the  body  of  the  county.  By  a  decision  of  the  Court  of  Queen's 
Bench  in  the  first  year  of  Queen  Anne,  it  was  held  that  if  a  jury  gave  a  verdict  of 
their  own  knowledge,  they  ought  so  to  inform  the  Court,  that  they  might  be  sworn 
as  witnesses.  This,  and  another  case  in  the  reign  of  George  I.,  put  an  end  to  all 
remains  of  the  ancient  functions  of  juries  as  recognitors.  The  question,  therefore, 
adds  !Mr.  Starkie,  T\"hen  did  the  trial  by  jury  begin  ?  admits  of  no  definite  answer, 
otherwise  than  by  referring  to  the  different  transitions  to  which  allusion  has  been 
made  (3). 

(1)  Infra,  "  Obsolete  Jurisdiction.^^  tion  of  the  Court  of  Chancery. 

(2)  I  sball  have  occasion  again  to  advert  to  (3)  In  abridging  Mr.  Starkie's  Treatise,  I 
this  subject  also  in  reference  to  the  jurisdic-      fear  I  have  done  him  injustice.     I  strongly 
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The  ancient  mode  of  giving  evidence  amongst  the  Romans  before  the  Judices,  prior 
to  the  course  of  judicial  procedure  having  been  altered  by  the  emperors,  was  this : 
tie  witnesses  were  examined  and  cross-examined  orally  before  them,  (they  having 
usually  one  or  more  of  the  jurisconsulti  as  their  advisers,)  and  at  the  same  time  the 
advocates  made  their  speeches  in  favour  of  their  respective  clients  (1).  We  find  in 
Macrobius  the  following  account  of  the  mode  of  hearing  a  cause  by  a  single  judge 
in  his  time  : — "  Veniunt  in  comitium  tristes,jubent  dicere  quorum  negocium  est — narrant 
— Judex  testes  poscit.  Ipse  it  minctum,  uhi  redit,  ait  se  omnia  audivisse,  tabulas  poscit, 
literas  inspicit,  vix  prce  vino  sustinet  palpebras,  &c."  (2).  An  account  of  the  corre- 
sponding trial  by  judices  or  jury  (for  all  judices  were  sworn),  in  criminal  cases,  may  be 
seen  by  reference  to.  Inquiry  into  the  Origin  of  the  Laws,  &c,,  of  Modern  Europe, 
p.  201 — 3,  where  some  of  the  analogies  to  the  English  course  of  procedure  are  pointed 
out  (3). 

ADDITIONAL  NOTE  TO  CHAPTER  III.— Note  2. 

Franciscus  Accursii,  Councillor  of  Edward  I.,  v.  supra,  p.  123. 
Edward  I.,  a.d.  1273,  came  to  Bologna  on  his  return  from  the  Holy  Land,  and  took 
into  his  service  Franciscus  the  son  of  Accursius,  who  is  called  in  our  ancient  records 
Franciscus  Accursii  (4).  A  short  time  afterwards,  namely,  a.d.  1274,  he  followed  the 
king  to  London.  From  that  time  he  was  employed  in  many  affairs  of  state  (5) :  he 
went  twice  as  ambassador  from  Edward  to  France,  and  once  in  1278,  to  Pope  Nicholas  III. 
A  hall  at  Oxford  was  appropriated  for  his  use  (6),  but  there  is  no  trace  of  his  having 
taught  in  England.  In  1281  he  left  England;  the  king  gave  him  a  gratuity  of  400 
marcs  sterling,  and  promised  to  pay  him  an  annuity  of  forty  marcs.  In  1282  he  ap- 
pears again  as  a  teacher  in  Bologna.  In  1290  five  years'  arrears  of  his  annuity  were 
paid  to  him  by  the  king's  orders.  He  died  in  1293,  at  the  age  of  sixty-eight,  and  by 
his  will  made  considerable  donations  for  charitable  purposes  in  England  and  else- 
where (7).  Azo,  whose  commentary  appears  to  have  been  made  use  of  by  Bracton, 
was  the  preceptor  of  Franciscus  Accursius,  the  father  (8).  It  is  through  the  kindness 
of  Mr.  William  Wright,  and  Mr.  William  Wright,  jun.,  and  their  famiUarity  with  the 
German  language  and  the  works  of  M.  Savigny,  that  I  have  been  able  to  compile  this 
account  of  one  of  the  advisers  of  Edward  the  First,  who  in  all  probability  assisted  in 
the  construction  of  some  part  of  our  system  of  jurisprudence. 

ADDITIONAL  NOTE  TO  CHAPTER  III.— Note  3. 

References  to  the  Roman  Law  in  Braxton's  Treatise,  v.  supra,  p.  125. 
Mr.  Reeves  (vol.  ii.  p.  88),  after  eulogizing  Bracton's  Treatise,  notices  the  exceptions 
taken  to  it  on  account  of  the  quotations  from  the  Roman  Law.     "  But  the  passages," 

recommend  a  perusal  of  it  to  those  who  take  all  referred  to  by  Savigny.     I  presume  he  is 

an  interest  in  the  subject.     In  the  Summary,  so    named   in  the    document    quoted    by  Sir 

p.   400   to  404,   the  question  as  to   the   expe-  F.    Palgrave   {sup.    123),   but  in  the   writ  as 

diency  of  unanimity  is  in  part  discussed.  published  by  the  Record  Commissioners  (Pari. 

(1)  Ciceron.  Orat.  pro.  Csecin.  §  9,  10,  11  ;  Writs,  vol.  i.  p.  3)  the  names  are  not  inserted, 
and  see  the  Additional  Note  to  Chapter  vii.  (5)  He  is  called  by  Edward,  Familiaris 
7H/ra;  Diet,  of  Antiq.  Art.  "  Judex,"  Rosinus,  noster,  Juris  Civilis  Professor,  Rymer,  i.  p. 
P-G78.  524,3  Edw.  I.  A.D.  1275. 

(2)  Lib.  ii.  Saturnal,  c.  12,  See  Tiger-  (6)  Wood's  Hist.  Univer,  of  Oxford,  i. 
Strom  de  Judicibus  apud  Roman,  p.  37-8.  p.  124. 

(3)  The  reference  there  to  Starkie  on  Evi-  (7)  Savigny,  Mid.  Ag.  German  ed.  to.  v.  p. 
dence  (in  the  third  edition)  will  be  i.  p.  85,  279;    in  the  French    edition,   which  is   con- 

(4)  That  this   was  his  real   name   appears  siderably  abridged,  iv.  p.   153. 
from  Rymer,  to.  i.  p.  516.  524.  741,  ed.  181G,  (8)  Struvii,  Hist.  p.  44. 
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says  this  industrious  writer,  "  to  which  such  writers  take  exception,  if  put  together 
would  perhaps  not  fill  three  whole  pages  of  his  book,  and  it  may  be  doubted  whether 
they  are  such  as  can  mislead  the  reader."  Again,  "  upon  a  second  consideration,"  he 
says,  "  of  those  places  where  the  Roman  law  is  stated  with  most  confidence,  it  would 
seem  to  be  rather  alluded  to  for  illustration  and  ornament  than  adduced  as  an  authority, 
though  it  is  visible  that  Bracton,  with  all  his  endeavours  to  give  form  and  beauty  to 
our  own  law,  by  setting  forth  its  native  strength  to  advantage,  did  not  refuse  such  helps 
as  could  be  derived  from  other  sources  to  improve  and  augment  it."  But  see  p.  54  of 
the  same  volume.  My  own  observation  would  lead  me  to  say,  as  indeed  will  appear 
from  what  has  already  been  stated  and  what  follows  in  the  succeeding  Chapters,  that 
there  is  scarcely  a  principle  of  law  incorporated  in  the  treatise  of  Bracton,  that  has 
survived  to  our  times,  which  may  not  be  traced  to  the  Roman  law.  Bracton's  direct 
references  plainly  do  not  comprise  nearly  the  whole  of  what  he  adopted  immediately 
from  the  Corpus  Juris.  I  am  aware  that  most  of  our  historians,  and,  with  the  excep- 
tion of  Civilians,  of  the  writers  on  the  Laws  of  England,  as  well  before  as  since  the 
publication  of  M.  Reeves's  History,  have  advocated  the  independence  of  the  Law  of 
England.  Lord  Lyttelton,  particularly  in  his  admirable  History  of  the  Life  and  Times 
of  Henry  H.,  which  has  formed  the  basis  of  most  of  the  subsequent  histories  of  that 
epoch,  refers  to  a  solitary  decision  of  Glanville  in  regard  to  the  law  of  Bastardy  (which 
is  cited,  evidently  with  approbation,  by  Mr.  Beames,  p.  183  of  his  edition),  as  showing 
"  the  entire  independence  of  the  law  of  England  on  the  canon  and  civil  laws  in  his 
time  " — a  large  conclusion  from  such  premises.  As  regards  legal  authority  on  the 
subject,  Mr.  Cruise  observes  (v.  p.  66-7),  that  our  legal  writers  since  the  time  of 
Bracton  appear  either  to  have  been  ignorant  of  the  obligations  we  owe  to  the  Romans, 
or,  from  mistaken  pride,  to  have  been  extremely  unwilling  to  acknowledge  them. 

All,  however,  seem  to  admit,  that  some  explanation  is  necessary  to  account  for  the 
laws  exhibited  by  the  treatises  of  Glanville  and  Bracton,  being,  as  compared  with  the 
Laws  of  the  Anglo-Saxons  and  of  Henry  L,  "  like  the  code  of  another  nation,"  v. 
int.  al.  Reeves,  i.  p.  224,  et  v.  supra,  p.  122,  n.  (c).  The  explanation  which  has  been 
resorted  to  is  this,  that  the  laws  to  be  found  in  GlanviUe  and  Bracton  already  prevailed  in 
Normandy,  that  they  came  here  by  degrees,  and  that  it  was  only  now  that  they  were 
fully  introduced  into  England  (Reeves,  ubi  supra).  As  regards  the  rudiments  of  feudal 
tenure,  they  had,  if  I  have  taken  a  just  view  of  the  authorities,  equally  prevailed  in 
England  as  in  Normandy.  As  to  the  rest,  no  evidence  of  their  prior  existence  in  Nor- 
mandy has  been  adduced,  but  that  they  are  found  in  the  treatises  of  Glanville  and 
Bracton  ;  it  is  admitted  that  the  Coustumier  of  Normandy  cannot  be  resorted  to  for  this 
purpose  (Reeves,  i.  225,  note),  and  not  the  slightest  notice  is,  as  I  believe,  pre- 
tended to  exist  in  the  treatises  themselves,  or  in  the  writings  of  any  historian  or  jurist 
of  early  times,  of  these  treatises  having  been  compiled  from  any  such  materials.  I  am 
sure  that  I  shall  be  excused  for  having  endeavoured  to  find  something  more  solid  than 
conjecture,  by  which  to  explain  so  remarkable  a  phenomenon  in  our  legal  history  as 
that  which  is  above  alluded  to,  even  though  the  endeavour  may  be  considered  to  be 
unsuccessful. 
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CHAPTER  IV. 

SUMMARY   OF  THE  DOCTRINES   OF  THE   COMMON  LAW   OF 
ENGLAND  RELATING  TO  REAL  PROPERTY. 

Of  Real  Property — Dominium  Directum  dissevered  from  the  Dominium   Utile — 

— the  latter  only  capable  of  being  enjoyed  in  real  Property — Seisin. 
Nature  of  Estates  at  Common  Law  : — 

I.  Estates  of  Freehold  of  the  following  kinds  : 

1.  Estate  in  Fee-simple — not  originally  alienable  by  Will,  and  the  Reasons — Power 
of  Alienation  by  Act  inter  vivos — Original  Restrictions — in  part  removed  in  the 
time  of  Glanville  and  Bracton — Unlimited  power  of  aliening  Fee-simple  Lands 
given  by  the  Legislature  in  the  time  of  Edward  I.,  with  a  restriction  against 
Alienations  in  Mortmain — The  Doctrine  that  all  Transfers  of  Freehold  Interests 
in  real  Estate  should  be  by  delivery  of  Possession  adopted,  probably,  from  an 
Edict  of  Constantine — Livery  of  Seisin. 

2.  Estate  in  Fee-tail — Gifts  in  Tail  made  effectual  so  as  to  prevent  Alienation  by 
Statute  De  Donis  passed  in  the  reign  of  Edward  I. — Origin  of  Modern  Estates 
Tail — General  and  Special — Jlie  Rule  in  Shelley's  Case  noticed — Contrivances 
resorted  to  to  evade  the  effect  of  the  Statute  De  Donis — Fines — of  Roman  origin 
— Mode  by  which  they  were  made  to  operate  for  the  above  purpose — Recoveries, 
their  Origin  and  Nature,  and  by  ivhat  means  they  were  made  to  effect  the  same 
end,  and  to  bar  those  in  Remainder  and  Reversion. 

3.  Base  Fee — Nature  of  this  Estate. 

4.  Estate  for  Life — by  the  act  of  Parties — or  by  operation  of  Law — Tenancy  by 
the  Curtesy  and  Tenancy  in  Dower — their  Nature — Modern  Alterations  in  the 
Law  as  affecting  Dower. 

II.  Interests  less  than  Freehold : 

1 .  Tenancy  for  Term  of  Years. 

2.  Tenancy  at  Will. 

3.  Tenancy  by  Sufferance. 

Estates  in  Land  founded  on  Custom — Estates  of  the  same  nature  as  those  by  Common 
or  General  Laiv  grew  up — Tenancy  by  Copy  of  Court  Roll — Customary  Freeholds 
their  Nature. 

Tenure  in  Frankalmoigne — a  Fee-simple  Tenure — its  peculiar  Nature. 

Of  Estates  held  jointly  by  more  than  one  Person — Parceners,  Joint-tenants  and  Tenants 
in  Common. 

Incorporeal  Hereditaments — capable  of  being  enjoyed  for  similar  Estates  and  Interests  as 
Corporeal — Of  Rents — Rent  Service — Rent  Charge — Rent  Sec'c — Other  Incorporeal 
Hereditaments,  Rights  of  Common,  Easements,  Franchises  or  Liberties. 

Some  of  the  Qualities  of,  or  Qualifcations  annexed  to.  Estates  considered — Conditions — 
precedent  and  subsequent — Mortgages — Conditional  Limitations. 

Of  Estates  to  be  enjoyed  at  a  future  time — Remainders — Reversions — Remainders  either 
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vested  or  contingent — The  Effect  of  the  Doctrine  as  to  Livery  of  Seisin  in  regard  to 
future  or  expectant  Estates  at  Common  Law  stated — Modern  Statutes  affecting  Livery 
of  Seisin — Exception  to  general  rule  as  to  Seisin  as  regards  Property  of  the  Church 
— Reversion,  its  Nature. 

The  different  Common  Law  modes  of  Alienation: — 1.  Voluntary  Alienation. 

Deeds — Deeds  Poll  and  Indentures — The  Statute  of  Frauds  so  far  as  it  affects  Alienations 
of  real  Estate — Original  Conveyances  at  Common  Law — Feoffments,  Gifts,  Grants, 
Deeds  of  Exchange,  Deeds  of  Partition — Derivative  Conveyances — Releases,  Con- 
firmations, Surrenders — Introduction  of  mode  of  Conveyance  by  Lease  and  Release — 
Defeazance. 

Fines  and  Recoveries  as  modes  of  Assurance  by  the  Common  and  Statute  Law — The 
general  Nature  and  Effect  of  the  Stat.  3^4  Will.  IV.  c.  74,  for  the  abolition  of 
Fines  and  Recoveries  stated. 

Alienation  by  Matter  of  Record — Private  Acts  of  Parliament,   Grants  from  the  King. 

Bonds — how  far  they  may  affect  real  Estate. 

The  Statutes  27  Eliz.  c.  4,  and  13  Eliz.  c.  5,  passed  for  the  protection  of  bona  fide 
Purchasers  and  Creditors. 

2.  Involuntary  Alienation — the  Laiv  on  this  subject  traced  to  the  Present  Time — Modern 
Statutes  for  securing  payment  of  Debts  to  Creditors  shortly  adverted  to. 

The  Doctrines  of  the  Common  Law  as  regards  Descent  shortly  traced — Descent  of 
Lands  held  in  Gavelkind  and  Borough  English. 

Reverter  and  Escheat — Inquests  of  Office  of  Roman  Origin. 

I  PROCEED  to  consider  the  leading  doctrines  of  the  Common  Law 
of  England,  in  regard  to  the  ownership,  enjoyment,  and  transfer  of 
property,  real  and  personal.  The  great  and  important  alteration 
which  was  made  as  to  real  property,  by  the  introduction  of  Uses, 
will  for  the  present  be  omitted ;  as  interests  of  this  description 
were  wholly  at  variance  with  the  principles  of  the  Common  Law,  and 
the  jurisdiction  of  the  Common  Law  Courts  over  them  is  founded 
entirely  on  statutory  provisions.  They  will  be  reserved  for  distinct 
consideration. 

One  purpose  of  this  sketch  might  be  answered  by  merely  stating 
the  law  as  it  was,  whether  since  altered  or  not,  at  the  periods 
when  the  Court  of  Chancery  was  called  upon  to  supply  its  defici- 
encies or  correct  its  rigor.  But  lest  I  should  be  instrumental  in 
inducing  the  student  to  store  his  mind  with  knowledge  of  no  practical 
importance,  or  should  mislead  him  as  to  what  the  law  is,  I  have  noticed 
generally  such  alterations  as  have  since  been  introduced,  and  stated 
how  the  law  now  stands  in  reference  to  each  subject.  This  was 
the  more  necessary,  so  far  as  regards  the  other  purpose  for  which,  as 
before  observed,  this  sketch  is  introduced,  namely,  to  point  out  the 
guides  which  the  Court  of  Chancery  has  mainly  followed,  as  to  the 
enjoyment  and  transmission  of  equitable  estates  and  interests.  Where 
the  interference  of  the  Court  of  Chancery  appears  to  have  induced 
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any  alteration  in  the  law,  that  circumstance  will  commonly  be  adverted 
to  in  its  proper  place. 

The  first  subject  for  consideration  will  be  Real  Property.  In 
entering  on  this  subject  the  attention  of  the  reader  must  be  recalled 
to  the  fact,  that  from  the  time  when  William  I.  established  the  doctrine 
of  tenure  as  the  general  law,  there  was  a  marked  distinction  between 
moveable  property  or  personal  estate,  and  immoveable  or  real  property. 
This  doctrine  was  not  applied  to  projaerty  of  the  former  description ; 
generally  speaking,  the  owner  of  personal  property  was  entitled  to 
the  thing  itself,  as  well  as  its  profits;  the  dominium  directum  and  the 
dominium  utile  were  still  united ;  consequently,  as  regards  property 
of  this  description,  the  ancient  right  of  alienation  by  will,  as  well  as 
by  sale  or  gift,  which  was  incident  to  alodial  title,  still  existed  in  all 
its  integrity;  though  the  mode  of  disposition  by  will  underwent  some 
change,  as  will  be  noticed  hereafter.  But  it  was  different,  as  will 
have  been  already  collected,  as  regards  immoveable  or  real  property, 
— as  land.  The  dominion  of  the  soil,  dominium  directum,  and  the 
right  to  the  use  and  profits  of  the  soil,  dominium  utile,  were  dis- 
severed (a) ;  the  highest  interest  which  a  subject  could  acquire  was 
the  dominium  utile  (b),  that  is,  the  right  to  hold,  use,  and  enjoy  : 
this  right  was  designated  by  the  term  seisin  (c).  I  now  propose 
shortly  to  consider  the  extent  and  nature  of  this  limited  dominium ; 
in  other  words,  the  nature  of  the  estates  and  interests  capable  of 
being  enjoyed  in  real  property,  as  regards  their  quantity,  their  quality, 
and  their  incidents  (cZ),  cursorily  tracing  the  law  through  its  various 
stages.     And,  first,  as  to  Freehold  estates  or  interests. 

The  ancient  Anglo-Saxon  form  of  grant  to  vassals  and  others,  and 
their  heirs,  with  liberty  to  convey  to  whomsoever  they  pleased,  was 
continued  after  the  Conquest  in  grants  of  benefices,  now  called  fiefs 
or  feuds.  By  such  a  grant,  the  assigns  of  the  grantee  became,  accord- 
ing to  the  language  of  the  time,  in  the  nature  of  heirs  (e),  and  they 

(a)  V,  sup.  p.  28.  31,  32.  the  form  of  expression. 

(b)  See  Co.  Litt.  1  b.  {d)  By  the  quantity  of  an  estate  is  meant 

(c)  Seisin,  seisina,  as  denoting  that  kind  of  the  extent  or  continuance  in  point  of  time, 
ownership  which  the  feudal  tenant  enjoyed,  or  degree  of  interest,  of  the  estate,  as  for 
came  into  general  use  temp.  Will.  II.,  Hickes'  years,  for  life,  in  tail,  or  in  fee  ;  by  the  quality 
Dissert,  p.  47.  The  owner  of  corporeal  here-  of  an  estate,  the  collateral  qualifications 
ditaments  was  said  to  be  seised  as  of  his  of  that  interest,  as  a  condition,  a  collateral 
demesne  {dominium),  not  in  his  demesne ;  of  limitation,  a  joint  tenancy  and  the  like,  see 
incorporeal  hereditaments,  as  rents  and  the  Preston  on  Estates,  i.  p.  7,  and  22.  By  in- 
like,  he  was  said  to  be  seised  as  of  fee  only,  cidents  is  to  be  understood  the  power  of 
as  he  had  not  seisin  of  the  thing  out  of  which  alienation,  descent,  and  the  like. 

the  rent  or  other  profit  issued  5  and  this  is  still  (e)  "  Item  augere  poterit  donationem,  et 
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had  a  like  power  of  alienation.  This  form  of  grant  then  conferred 
the  highest  estate  that  could  be  enjoyed  in  land,  whether  the  lands 
were  held  by  military  or  socage  tenure,  each  of  which  has  been 
explained  {a).  But  however  large  the  terms  of  the  grant,  the  power 
of  disposing  of  land  by  will,  which  had  been  incident  to  alodial  right, 
and  which  before  the  Conquest  might  have  been  exercised  under  the 
grant  of  a  benefice  with  the  power  of  assignment  by  will,  was  ulti- 
mately altogether  extinguished  (£),  excepting  as  regards  lands  in  par- 
ticular places  (c).  Many  circumstances  concurred  in  bringing  this  about, 
of  which  the  apprehension  arising  from  past  experience,  that  persons  in 
their  last  moments  would  imprudently  disinherit  their  natural  heirs, 
particularly  by  exorbitant  grants  to  the  Church,  was  one  {d).  But  there 
was  a  technical  reason  arising  from  the  nature  of  tenure,  which  also 
operated  against  the  power  of  devise.  No  seisin  could  be  transferred 
without  delivery  or  livery,  as  will  presently  be  more  particularly 
noticed ;  and  this,  in  the  nature  of  things,  could  not  be  effected 
after  the  death  of  the  testator,  unless  indeed  by  the  heir,  but  then  the 
grant  would  have  been  his,  not  the  testator's  (e).  Besides  which,  as 
all  the  courts  of  civil  jurisdiction  had  been  prohibited  from  holding 
jurisdiction  as  to  testamentary  matters,  and  the  Ecclesiastical  Courts 
were  not  permitted  to  exercise  jurisdiction  as  to  any  question  relating 
to  freehold,  there  was  no  court  which  could  properly  take  cognizance 
of  a  testamentary  gift  of  land  as  such  (/).  In  some  particular  towns 
and  districts,  indeed,  as  before  observed,  the  power  of  devising  real 
property  was  kept  up  {g),  and  the  rule  above  mentioned  was  broken 
through  by  holding,  as  regards  such  property  in  towns,  that  it  should 
be  treated  as  chattels  or  personal  estate  ;  and  that  as  regards  other 
lands  and  tenements  so  devisable,  the  devise  should  be  considered  as 


facere   alios    quasi    hceredes,    licet     re    vera  was  contrary  to  law,  yet  he  adds,  that  if  the 

haeredes  non  sunt.     Ut  si  dicat  in  donatione,  devisee   could   obtain   possession,    the   grant 

habendum    et    tenendum    tali    et    hseredibus  would  furnish  to  him  a  good  plea  "  exceptio  " 

suis,  vel  cui   terram   illani   dare   voluerit  vel  against  the  heir,  and  that  he  might  even  have 

assignare — et  ego  et  hperedes  mei  warranti-  a  writ  for  possession  ;  but  this,  if  ever  recog- 

zabimus  eidem  tali  et  hseredibus  suis  vel  cui,  nized  as  law,  soon  ceased  to  be  so. 
&c.  et  eorum  hseredibus,"  Bracton,  17  b.  {y)  Thus  gavelkind  lands  in  Kent  and  else- 

(a)   Sup.  p.  95,  &c.  where    were    still    devisable.    Bacon's  Abrid. 

\h)  Glanville,  vii.  c.  15.  Gavelkind  A.  iii.  370  ;    Com.  Dig.  same  title. 

(c)  V.  infra,  n.  {g).  As  to  Canterbury  particularly,  see  Itin.  Cane. 

{d)  See  Glanville,  vii.  c.   1,    ed.  Beames,  55  Hen.  III.,  Robinson  on  Gavelkind,  p.  300. 

p,  140  ;  Hargrave's  note,  Co.  Litt.  Ill  a.  So    land,    houses,    and    buildings  were    to    a 

(e)   Glanville  says  that  a  death-bed  dona-  certain  extent  devisable  in  certain  other  cities 

tion   by  will  was   good  if   conjirmcd  by   tlie  and  boroughs,   as  London  and  Oxford,  sup. 

heir,  vii.  c.  1.  p.  140,  ed.  Beames;  but  see  p.  118;  Bracton,  407  b;  Selden's  Notes  on 

ibid.  c.  5,  as  to  the  general  law.  Hengham.   In  all  probability  this  power  of  dis- 

(/)  Bracton, 49a,  and  18b,  19  a;  but  though  position  has  prevailed  uninterruptedly  in  these 

Bracton  there  also  says  that  a  grant  to  a  man  places,  from  the  time  of  Agricola.     A  special 

and  his  heirs,  with  power  to  assign  by  will,  writ  (fo^  ^rai)i  jwerc/a)  was  given  to  the  devisee. 
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an  assignment  available  by  custom,  and  cognizable  in  the  lay  courts 
as  such  (a). 

As  regards  alienation  by  act  inter  vivos.  In  ancient  times,  when  land 
was  given  by  way  of  benefice  to  a  man  and  his  heirs  simply,  without  a 
power  of  alienation,  the  heirs  were  considered  as  donees  equally  as 
the  beneficiary  himself  (6).  But  after  the  Conquest  alienation  appears 
to  have  been  effectual  as  against  the  heirs,  if  made  with  the  consent  of 
the  presumptive  heir  (c).  Originally  the  consent  of  the  lord  also  had 
to  be  purchased  {d) ;  on  the  other  hand,  the  reciprocal  duty  before 
noticed,  which  was  imposed  by  the  ceremony  of  homage,  and  homage 
always  followed  on  a  feudal  grant,  prevented  the  lord  from  transferring 
his  seignory  without  the  consent  of  his  feudatory  :  the  mode  of  giving 
such  assent  Avas  by  what  was  called  attornment  (e).  Subinfeudation, 
that  is,  the  parcelling  out  of  a  feud  to  a  number  of  subfeudatories,  does 
not  appear  to  have  been  treated  as  alienation,  and  seems  not  to  have 
been  prohibited,  provided  sufficient  were  retained  by  the  immediate 
feudatory  to  enable  him  to  perform  the  services  due  to  the  superior 
lord  (/).  No  distinction  was  made  between  feuds  held  by  military  and 
socage  tenure  in  regard  to  the  restraints  on  alienation  {g). 

These  restriction?,  which  had  the  effect,  to  a  great  extent,  of  putting 
land  out  of  commerce,  were  found  to  be  so  inconvenient  that  they  were 
gradually  relaxed,  and  often,  by  various  contrivances,  defeated.  In 
the  Treatise,  called  the  Laws  of  Hen.  I.,  though  the  restrictions  against 
alienation  o^  the  family  inheritance  are  adverted  to  as  subsisting  (/^);  it 
is  said  that  what  a  man  had  himself  acquired  {terra  acquietata)  (i), 
might  be  aliened  ;  for  the  presumptive  heirs,  in  that  case,  had  no 
interest  but  what  the  purchaser  himself  had  acquired  for  them  (k)  :  this 
alone  would  show  that  there  was  land  then  in  the  market,  and  that 
a  right  of  alienation,  to  some  extent,  had  existed  from  the  first. 

In  the  time  of  Hen.  II.  a  feudatory  might  alien  a  reasonable  portion 

(a)  V.  s?/;j.  p.  118  ;  Bracton,  407  b,  412  b  ;  c.  xix.  §  11,  abolished  the  necessity  and  effect 

though  some  held  that  the  ecclesiastical  courts  of  attornment. 

had  jurisdiction  over  all  such  devises;  ibid,  (/)  Magn.  Cart.  9  Hen.  III.  c.  xxxii.     It 

top  line.  appears  that  in  the  time  of  Hen.  II.  a  vast 

ih)  V.  Text.  Roff.  175.183,  &c.     See  But-  portion  of  the  land  throughout  the  country 

ler's  note  to  Co.  Litt.  191a,  vi.  3  ;  and  Sir  was  held  by  subfeudatories,  or,  as  they  were 

T.  Clarke's  judgment.  Burgess  v.  Wheate,  as  called.   Vavasors,    and    subfeudatories   under 

to  this  point.     The  same  doctrine  is  found  in  them.    Report  of  Lords'   Committee  on    the 

the  Book  of  Feuds,  lib.  i.  tit.  8.  Dignity  of  a  Peer,  1819,  p.  47. 

(c)  Co.  Litt.  94  b;  2Bla.Comm.  288,  n.(d).  {g)  Dalrvmple  on  Feuds,  p.  80. 

(f/)  V.  Text.  Roff.  160, 161.    By  the  assizes  (A)  Anc.  L.  i.  596,  §  14.  575,  §  21.   Alfred's 

of  Jerusalem  alienation  could  only  be  effected  Law  {sup.  p.  21),  is  introduced, 

by  means  of  a  re-grant  by  the  lord.  (i)  Terra  acquietata  or  de  comparato,  was 

(e)  Bract.  81  b  ;  Litt.  §  551  ;  2  Bla.  Comm.  distinguished  from  the  family  estate,  or  alodis 

288.    The  Court  of  Chancery  would  not  com-  as  it  was  sometimes  called,  throughoutEurope, 

pel  a  tenant  to  attorn,  Gary,  p.  5.     The  Stat.  see  Baluze,  torn.  ii.  570. 

4  Ann.  c.  xvi.  §  9  &  10,'  and  11   Geo.   II.  (A)  See  Leg.  Hen.  I.  c.  Ixx. 
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of  his  family  inheritance  (a) ;  but  he  could  not  alien  even  his  own 
acquirements  so  as  entirely  to  disinherit  his  eldest  son  {h) ;  nor  could 
he  provide  for  his  younger  children  out  of  his  inheritance  without  the 
consent  of  his  eldest  son  or  feudal  heir  (c).  No  man  could  otherwise 
than  by  direct  alienation  alter  the  legal  course  of  the  descent  of  a  feud  : 
it  was  a  maxim  of  the  Common  Law,  that  as  regards  real  estate,  God 
alone  could  make  an  heir  id). 

In  the  time  of  Bracton,  and  even  of  Glanville,  alienation  must  have 
been  practised  to  a  considerable  extent ;  the  law  as  to  vendors  and 
purchasers  is  dwelt  on  much  at  large  (e).  The  heir  was  bound  to 
warrant  all  grants,  "  donationes^""  lawfully  made  by  his  ancestor,  where 
there  was  a  clause  to  that  effect  in  the  grant  (/).  The  word  ^'  dedi" 
of  itself  implied  a  warranty  on  the  part  of  the  grantor  himself  {g), 
for  originally  homage  followed  upon  such  a  grant.  The  obligation 
which  warranty  imposed  was,  as  regards  the  grantor,  to  yield  other 
lands  of  equal  value  as  far  as  his  property  extended ;  and  as  regards 
the  heir,  to  the  extent  of  the  lands  which  descended  to  him  from  the 
grantor  {h). 

From  the  stat.  quia  emptores,  18  Edw.  I.  stat.  1,  it  appears  that 
each  purchaser  became  a  subfeudatory  of  the  vendor ;  this  and  the 
practice  of  subinfeudation  by  gift,  which,  as  before  observed,  was 
carried  on  to  a  great  extent,  was  found  to  be  so  prejudical  to  the 
superior  lords  as  to  call  for  interference ;  but  it  was  now  thought 
right  that  every  one  should  have  the  free  right  of  alienating  lands 
held  to  him  and  his  heirs,  except  where  the  Crown  was  directly  con- 
cerned. To  meet  both  objects,  it  was  enacted  by  the  statute  last 
referred  to,  that  as  regards  all  but  the  King's  tenants  in  capite,  who 

(a)  Glanville,  vii.  c.  1.  probably  one-fourth;  (/)  Glanville,  vii.  c.  2  ;  sup.  135,  n.  (e). 
ed.  Beames,  p.  139.  141.  (i/)  2  Inst.  275. 

(b)  Glanv.  vii.  c.  1  ;  2  Bla.  Comm,  289.  (h)  Bracton,  380  b,  382  a,  394,  395,  un- 

(c)  Glanv.  vii.  c.  1  ;  Beames,  141.  less  specially  regulated  by  contract,  ib.  37  b; 

(d)  Glanv.  vii.  c.  1  ;  Beames,  143.  Crabbe,  202.     By  a  late  statute,  7  &  8  Vic.  c. 

(e)  The  following  is  a  summary  of  the  law.  76.  §  6,  it  was  enacted,  that  neither  the  word 
Consent  of  both  parties  was  of  the  essence  "grant"  nor  the  word  "exchange,"  should 
of  a  sale;  then,  says  Bracton,  "Emptor  tetie-  have  the  effect  of  creating  a  warranty  or  right 
tur  venditori  ad  pretium,  et  venditor  emptori,  of  re-entry,  unless  when  by  act  of  parliament 
e  converso,  ad  ipsam  rem  tradendam,"  I3rac-  it  was  or  should  be  declared  that  the  word 
ton,  61b;  Glanville,  x.c.  14  ;  both  drew  these  "grant"  should  have  that  effect.  By  the  stat. 
principles  from  int.  al.  Justin.  Inst.  iii.  24,  8  and  9  Vict.  c.  106,  that  statute  is  repealed, 
and  Dig.  xviii.  1,  2,  &c.  But,  says  Bracton,  as  regards  this  point,  from  the  1st  Oct.  1845; 
es. nud a promissione nonnrxscltuT actio, {o.  38,  but  by  the  4th  sect,  of  the  latter  stat.  it  is 
39  ;  nee  per  chartartim  confectione,  33  b,  enacted,  that  an  exchange  or  a  partition  shall 
sine  traditione,  38  b.  Bracton  adds,  fiunt  not  imply  any  condition  in  law,  and  that  the 
donationesinchartisadperpetuam  memoriam,  word  "  give,"  or  the  word  "  grant,"  in  a 
et  tamen  nihilominus  valet  licet  scripiura  deed  executed  after  the  1st  Oct.  1845,  shall 
non  intervenerit,  dum  tamen  alias  habeat  pro-  not  imply  any  covenant  in  law,  except  as  those 
bationes,  33  b  ;  and  see  Pref.  to  6  Rep.  fo.  4  words  may,  by  force  of  any  act  of  parliament, 
b  ;  et  V.  inf.  p.  140,  n.  (b).  imply  a  covenant. 
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were  soon  afterwards  (a)  admitted  to  the  same  privilege  oa  payment 
of  a  fine,  it  should  be  lawful  for  every  man  to  sell  at  his  own  pleasure 
his  lands  held  to  him  and  his  heirs,  but  so  that  the  feoffee  should  hold 
of  the  chief  lord  of  the  same  fee,  by  such  services  and  customs  as  his 
feoffor  held  by  before.  By  the  effect  of  this  statute  (18  Edw.  I.  c.  3) 
a  grant  to  a  man  and  his  heirs  simply,  or,  as  it  was  expressed,  in 
Fee-simple,  became  as  regards  enjoyment,  descent  and  alienation,  equi- 
valent to  a  grant  to  a  man  and  his  heirs  and  assigns  (6),  though  the 
latter  word  lias  lingered  in  conveyances  down  to  the  present  day  (c). 
However,  one  restriction  on  alienation,  namely,  against  grants  in  mort- 
main, that  is,  to  bishops,  and  abbots,  and  other  corporations  (which 
had  been  the  subject  of  previous  enactments  (c?),)  was  enforced  and 
extended  by  this  statute.  With  the  practice  of  subinfeudation,  the 
creation  of  manors  was,  in  effect,  abolished  by  this  statute. 

It  is  necessary,  in  connexion  with  grants  offends  and  their  alienation, 
to  recur  to  a  circumstance  that  has  had  a  most  important  influence 
over  the  whole  law  of  real  property. 

From  the  very  nature  of  the  interest  which  was  granted  by  a  lord 
to  his  vassal  or  feudatory,  for  which,  originally  at  least,  personal  con- 
sideration for  the  vassal  and  the  services  he  was  to  render  were  the 
only  consideration,  the  grant  would  be  by  words  of  gratuitous  dona- 
tionie)  :  accordingly,  the  terms  commonly  used  in  the  grants,  or,  as 
they  were  called  feoffments  (/),  were  dedi  or  concessi  (g).  From  this 
circumstance,  the  constructors  of  the  English  law,  after  the  study  of 
the  Roman  law  had  become  familiar  (for  though  tenure  had  become 
general  long  before,  it  is  from  that  time  that  we  first  hear  of  the 
doctrine  about  to  be  mentioned)  took  occasion  to  apply  the  imperial 
doctrine  (A),  that  no  doyiation  should  be  good  without  corporal  investi- 
ture, or  open  and  notorious  delivery  of  possession  in  the  presence  of 

(a)  In  the  time  of  Edw.  Ill, ;  1  Edw.  III.  notes.    I  shall  have  occasion  in  a  future  page 

c.  12,  Reeves,  ii.  371.     In  the  Report  of  the  to  notice  the  doctrine  as  regards  charities. 
Lords'  Committee,  1819,  p.  398,  this  subject  (e)  Craig  de   Jur.   Feud,  p.    56.   v.    sup. 

is  particularly  discussed.  p.  44. 

\b)  Sup.  p.  135.  (/)  V.  int.  al.  Bracton,  227  a,  "  Quia  multi 

(c)  Lord  Coke  states  the  principle  of  law  sunt  magnates  qMifeoffaveruni  milites  et  libere 

thus,  "If  land  be  given  to  a  man  and  his  tenentes  suos,  in  maneriis  suis  de  parvis  tene- 

heirs,  all  his  heirs  as  are  so  totally  in  him,  as  mentis  ;"    Mat.  Par.  p.    356,  47,  uses   the 

he  may  give  the  lands  to  whom  he  will,"  same  expressions. 
Co.  Litt.  22  b.  (^r)  2  Bla.  Comm.  53  ;  "  dedi  "  is  the  aptest 

_  (d)  Magna  Cart.  9  Hen.  III.  c.  36,  prohi-  word  of  feoffment,  Co.  Litt.  9  a. 
bits  giving  lands  to  a  religious  house  to  be  (h)  V.  sup.  p.  33.  As  before  remarked,  the 
taken  back  to  hold  of  that  house,  as  was  then  duty  of  gratitude  on  the  part  of  the  donee 
the  practice.  An  enumeration  of  the  statutes  was  equally  adopted.  Sir  Wm.  Blackstone 
and  a  summary  of  the  modern  doctrine  as  to  (ii.  p.  312)  has  referred  livery  of  seisin  or 
gifts  in  mortmain,  particularly  for  charitable  investiture  to  a  barbarian  origin,  though  he 
uses,  see  9  Geo.  II.  c.  36,  is  to  be  found  in  has  also  noticed  in  part  the  concurrent  doc- 
Sweet's  Blackstone,  vol.  ii.  p.  273,  and  the  trine  of  the  Roman  law  hereafter  referred  to. 
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the  neighbours  (a),  not  only  to  the  creation  but  to  the  sale  or  transfer 
of  a  feud.  Indeed,  both  were  effected  by  feoffment,  and  the  same 
words  of  grant,  "  dedi"  or  "  concessi,"  were  universally  used  in  both  ; 
and  until  the  passing  of  the  statute  quia  emptores,  in  the  reign  of 
Edw.  I.  as  before-mentioned,  every  transfer  seems  to  have  partaken  of 
the  nature  of  the  creation  of  a  feud,  as  the  grantee  held  as  a  feudatory 
of  the  person  from  whom  it  was  transferred  {h).  The  Roman  doc- 
trine, that  long  undisturbed  possession  (c)  might  confer  a  right  without 
proof  of  actual  delivery  was  also  adopted,  but  what  length  of  posses- 
sion should  be  sufficient  was  left  to  the  discretion  of  the  king's 
justices  {d).  Delivery  by  symbol,  as  a  turf,  a  twig,  a  key,  or  the  like, 
which,  as  we  have  seen,  was  in  use  before  the  Conquest,  was  con- 
tinued {e).  It  is  easy  to  understand  the  motives  of  policy  and  conve- 
nience which  led  to  the  introduction  of  open  and  solemn  livery  of 
seisin  on  grants  of  feuds  ;  but  whether  the  consequences  which  ensued 
from  the  adoption  of  this  doctrine,  some  of  which  will  hereafter  be 
briefly  noticed,  were  anticipated,  may  well  be  doubted  ;  these  were 
wholly  Anglo-Norman  (/). 


Having  now  considered  the  general  nature  of  the  highest  estate  in 
land,  namely  an  estate  in  fee-simple,  I  proceed  to  the  consideration  of 
the  other  estates  or  interests  in  land  recognized  by  the  Common  Law ; 
and  first,  as  to  the  Estate  in  fee-tail. 

The  ancient  practice  of  granting  lands  to  a  man,  or  a  man  and  his 
wife,  and  the  issue  of  a  particular  marriage — and  a  gift  simply  in 
frank-marriage,  was  equivalent  to  this — and  to  a  man  and  the  heirs 
of  his  body,  or  some  particular  class  of  issue  or  heirs,  which  was  called 


(a)  We  find  the  same  principle  in  the  Book 
of  Feuds,  lib.  i.  4.  pr.  ii.  58  ;  see  2  Bla.  Comm. 
315. 

(6)  A  comparison  of  the  following  autho- 
rities may  perhaps  sufficiently  point  out  the 
source  from  whence  the  doctrine  of  livery  was 
derived: — "  Ita  quod,  si  donationem  seisina 
fuerit  secuta,"  Glanville,  vii.  c.  1  ;  "  Quas  cor- 
poralis  traditio  fuerit  subsecuta,"  Cod.  Theod. 
vii,  12.  8,  also  inserted  in  Cod.  Just. — 
"  Charta — sine  facta  seysina,  nuda  ;"  "  sine 
traditione  non  transferuntur  rerum  dominia," 
ib.  61  b  ;  "  traditionibus  et  usucaptionibus 
possessiones  et  rerum  dominia  transferuntur," 
38  b.  "  Traditionibus  dominia  rerum,  non 
nudis  pactis  transferuntur,"  Cod.  J.  ii.  3. 
20  ;  Dig.  vi.  1.  50. — "  Coram  paribus  de 
vicineto,"  Lib.  Feud.  ii.  tit.  58  ;  2  Bla.  Com. 
53  ;  ib.  315.  "  Et  corporalis  traditio  sub- 
sequatur  ad  excludendam  vim  atque  irrup- 
tionem  advocatd  vicinitate,^''  Cod.  Theod. 
viii.  12.  1  ;  v.  sup.  p.  33  and  138  (e).     Con- 


stantine,  as  before  obsei-ved,  sup.  p.  33,  also 
required  a  written  instrument  to  evidence  the 
grant,  which  was  not  adopted  in  the  English 
law  till  a  later  period,  viz.,  by  the  Statute  of 
Frauds,  temp.  Car.  II.,  which  will  be  noticed 
in  a  subsequent  page.  It  is  to  be  observed 
that  on  a  gift  in  tail,  the  donees  still  held  of 
the  donor,  Litt.  §  19. 

(c)  Bract.  38  b.  "  Sufficit  pro  traditione 
longa  seysina,"  ib.  40  a. 

{d)  Bract.  51b. 

(e)  V.  sup.  p.  22  ;  and  2  Bla.  Comm.  315. 

(/")  The  necessity  for  livery  of  seisin  was, 
abolished  by  §  2,  stat.  7  and  8  Vict.  c.  67. 
Aug.  1844.  That  stat.  was  repealed  by  8  and 
9  Vict.  c.  106,  Aug.  1845,  but  by  §  2  of  the 
latter  statute,  conveyances  of  freehold  inte- 
rests in  corporeal  hereditaments  may  he  made 
by  grant;  vide  infra,  p.  159.  The  various 
modes  of  alienation  will  be  separately  con- 
sidered hereafter,  infra,  p.  160. 
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"  feudum  talliatum,"  was  continued  after  the  Conquest  {a).  The  con- 
struction put  upon  such  grants  was,  that  they  imposed  a  condition  that 
if  there  were  no  such  issue  the  land  should  revert  to  the  lord  {h)  ;  and 
in  the  time  of  Edward  T.  it  was  held  that  after  the  issue  born,  the 
condition  on  failure  of  which  the  land  was  to  revert  to  the  lord,  was 
complied  with  ;  and  that  the  feoffee  then  had  the  fee-simple,  to  the 
extent  of  having  the  power  of  aliening  and  charging  the  estate.  The 
estate  thus  conferred  was  called  fee-simple  conditional  (c) ;  but  if 
the  estate  descended  to  the  issue,  and  the  issue  became  extinct  without 
alienation,  the  land  reverted  to  the  lord  {d). 

It  appears  that  previously  to  the  reign  of  Edw.  I.  it  had  become 
usual  with  the  nobility  and  great  landed  proprietors,  with  a  view  to 
preserve  their  estates  in  the  family,  to  settle  their  estates  on  their 
eldest  sons  and  their  issue,  and  on  failure  of  such  issue,  then  by  way  of 
remainder  to  the  second  son  and  his  issue,  and  so  on  (e),  adding  a 
restraint  against  alienation  (/).  But  by  reason  of  the  introduction  of 
the  doctrine  above  noticed  as  to  conditional  fees,  this  intention  was 
so  frequently  defeated,  that  Edward  I.  was  pressed  by  his  barons  to 
renew,  in  effect,  the  ancient  law  of  Alfred  {g)  for  the  preservation 
of  entails.  Accordingly  in  the  thirteenth  year  of  this  king  it  was 
enacted  (/*),  that  for  the  future,  in  these  cases,  the  will  of  the  donor 
should  be  observed  according  to  the  form  of  the  gift,  and  that  the 
estate  should  remain  to  the  issue  named,  if  any,  against  all  alienations, 
and  failing  them  should  revert  to  the  donor.  This  statute  gave  rise 
to  the  modern  Estates  tail.  They  are  of  two  classes  :  general — that 
is,  where  lands  or  tenements  are  given  to  a  man  and  to  the  heirs  be- 
gotten of  his  body  ;  and  special — that  is,  where  the  gift  is  restrained 
to  certain  heirs  of  the  donee's  body  exclusive  of  others,  as  those  by 
a  particular  marriage  ;  and  a  special  estate  tail  may  be  created  in 
favour  of  heirs  female  {i). 

It  may  be  proper  here  to  observe,  that  in  Bracton's  time  those  who 
took  as  heirs  by  special  designation  were  classed  among  quasi  haredes 
or  purchasers,  that  is,  persons  who  did  not  acquire  their  title  by  suc- 
cession from  the  person  last  seised,  but  by  independent  title  {h).     But 

(a)  Bracton,  fol.  fi8  b,  69  a.  were  derived,  though  the  Roman  doctrine  as 

(i)  Litt.  §  13  ;  and  see  Bracton,  69  a.  to  the  institution  of  heirs  prevented  entails 

(c)  See  Stat.  13  Edw.  I.  or  de  donis  con-  being  created,  excepting  by  way  of  fidei  com- 

diiionalibns,  c.  1 ;  Co.  Litt.  19  a  ;  7  Co.  R.  niissa,  sup.  p.  21,  et  v.  int.  al.  Cod.  Just.  vi. 

34  b  ;   2  Inst.  333  ;  Cruise,  i.  p.   G8,  fourth  42,  I.  4  and  5. 

ed.;andButler'sNotetoCo.  Litt.  191a,vi.  7.  (ff)  C.  37,  supra,  i:i.  21. 

(fZ)  Co.  Litt.  19  a.  (k)  "  Our  lord  the  king  hath  ordained," 

(e)  Bracton,    18  b  ;  69  a,    &c.,    treats   at  &c.  13  Edw.  I.  stat.  1.  c.  1.  §  2. 

length  as  to  such  limitations.  (z)  Litt.  §  13—16,  21—23  ;  Cruise,  i.  p.  70, 

__(/)  Such  restraints  are  noticed  by  Fleta,  71,  4th  ed. ;  2  Bla.  Comm.  114. 

iii.  3.  5.     We  have  before  seen  whence  they  (k)  Causa  substitutionis,  Bracton,  68  b,  69  a. 
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owing  to  the  many  inconveniences  which  resulted  to  lords  and  in 
other  respects  from  this  construction,  it  has  been  established  from  a 
very  early  period,  that  when  the  ancestor  by  any  gift  or  conveyance 
takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited  either  mediately,  or  immediately,  to  his  heirs,  in  fee 
or  in  tail,  that  always  in  such  cases  "  the  heirs"  are  words  of  limita- 
tion of  the  estate  (a),  and  not  words  of  purchase ;  in  other  w^ords, 
that  the  heirs  take  by  descent.  The  effect  of  this  is,  where  the 
limitation  to  the  heirs  general  or  special  of  the  ancestor  is  imme- 
diate, that  is,  without  any  estate  of  freehold  being  interposed,  that  the 
remainder  limited  to  the  heirs  is  immediately  executed  in  possession 
in  the  ancestor  taking  the  previous  freehold,  and  he  takes  the  whole 
estate  ;  so  that  if  it  be  limited  to  the  heirs  special  he  takes  a  fee  tail, 
if  to  his  heirs  general,  a  fee-simple.  Where  an  estate  of  freehold  is 
interposed,  the  limitation  to  the  heirs  general  or  special  gives  to  the 
ancestor  a  vested  estate  in  remainder  in  fee  or  in  tail,  subject  to  the 
preceding  estate  {h). 

By  the  effect  of  the  statute  de  donis  tenant  in  fee-tail  could  not 
alien,  which  restriction  it  soon  became  the  object  of  those  to  whom  the 
estates  descended  to  elude,  and  the  judges  assisted  in  furthering  this 
object.  Before  that  statute,  one  mode  which  was  resorted  to  for 
defeating  the  title  of  the  donor,  and  of  the  heirs  in  tail  (c),  was  by 
taking  advantage  collusively  of  the  legal  effect  of  a  fine,  or  final 
concord  in  the  King's  Court.  Originally  a  Fine  was  nothing  more 
than  a  mode  of  finally  settling  questions,  which  were  bona  fide  the 
subject  of  litigation  in  the  King's  Court,  by  amicable  agreement. 
The  parties  to  the  suit,  by  leave  of  the  justices,  came  to  an  agreement 
■which  was  enrolled  amongst  the  records  of  the  court.  The  agreement 
so  recorded,  "  Finalis  Concordia,"  like  the  Transactio  of  the  Roman 
law  ((^),  from  whence  it  was  derived,  bound  all  persons  equally  as  a 
judgment ;  that  is,  it  bound  as  well  the  parties  and  privies  as  all  other 
persons  of  full  age,  out  of  prison,  of  sound  mind,  and  within  the  four 
seas,  unless  they  put  in  their  claim  within  a  year  and  a  day  (e).     To 

(a)  1  Co.  Rep,  104  a,  Shelley's  case.  non-claim    was    taken    away    by    stat.   34. 

(b)  See  Preston  on  Estates,  i.  263-5  ;  Cruise,  Edw.  III.  c.  16  ;  but  by  stat.  1  Rich.  III.  c. 
Deed.  ch.  xxiii.  p.  305,  4th  ed.,  "  Rule  in  7,  it  was  enacted  that  every  fine  after  it  had 
Shelley's  case."  been  engrossed  should  be  openly  and  solemnly 

(c)  See  13  Edw.  I.  c  1.  read    and    proclaimed    in    court    the    same 
(<?)  Glanville,  viii.  c.  1,  2,  3,  describes  the      term,    and   the   three   succeeding   terms, — a 

process  in  a  bond  fide  suit.     "Concordia  in  transcript  was  then  to  be  sent  from  the  jus- 

foro  seculari  idem  est  quod  Transactio/'  says  tices  of  the  common  bench,  to  the  justices  of 

Bracton,    310  a  ;    "  dicebatur     finis — finalis  assize  where  the  lands  lay,  who  were  in  like 

Concordia — quia  imponit  finem  litibus,"  Co.  manner  to  cause  it  to  be  proclaimed  in  every 

Litt.  120  ;  ib.  435  b.  one  of  their  sessions,  and  the  justices  of  the 

(e)  See    2   Bla.  Comm.  354.      The    effect  peace  in  their  sessions  were  to  do  the  same, 

of  a  fine   to  bar   strangers   to   the  fine  by  which  proclamations  were  to  be  certified  the 
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effect  the  purpose  of  barring  the  entail  a  feigned  suit  (a)  was  instituted 
by  some  person  as  claimant  in  collusion  with  the  tenant  in  tail,  and  a 
final  concord  was  enrolled,  under  which  the  title  of  the  claimant  to 
the  land  was  admitted  by  the  tenant  in  tail,  generally  under  a  sup- 
posititious grant  with  an  express  warranty.  The  statute  de  donis 
declared  that  such  fines  should  not  bar  the  entail :  the  stat.  4 
Hen.  VII.,  or  more  expressly  that  of  the  32  Hen.  VIII.,  declared  they 
should  be  valid  as  against  the  heirs  claiming  under  the  entail  (b). 
Another  contrivance  for  defeating  entails  was  by  means  of  Recoveries 
in  feigned  actions,  which  indeed  had  before  been  in  use.  An  action 
was  brought  by  some  person  claiming  the  land  against  the  tenant  in 
tail.  The  tenant  appeared,  and  by  concert  alleged  that  he  held  the 
lands  by  virtue  of  a  grant,  with  a  warranty  from  some  person  whom 
he  named,  and  he  called  upon  such  person  to  defend  the  title.  This 
was  called  voucher  (vocatio),  and  the  person  summoned  to  warrant 
the  title  was  called  the  vouchee.  Upon  this  the  vouchee  appeared, 
and  undertook  to  defend  the  title  ;  but,  as  was  concerted  between 
the  parties,  he  afterwards  disappeared  or  made  default,  whereupon, 
according  to  the  ordinary  course  of  law,  judgment  was  given  for  the 
demandant  or  plaintiff  in  the  action,  to  recover  the  lands  against  the 
tenant,  and  the  tenant  against  whom  they  were  recovered  had  judg- 
ment to  recover  of  the  vouchee,  under  his  alleged  warranty  (c),  lands  of 
equal  value,  in  recompence  for  the  lands  so  warranted  by  him  and  now 
lost  by  his  default.  This  contrivance  was  improved  upon  by  bringing 
the  action  against  a  stranger,  (to  whom,  for  this  purpose,  a  freehold 
interest  was  conveyed  by  the  tenant  in  tail,)  he  vouching  the  tenant 
in  tail,  and  he  again  vouching  the  nominal  vouchee,  who  made  default, 
and  a  recovery  in  recompense  against  each  in  succession  was  awarded. 
The  judges  in  the  reign  of  Edw.  IV.  took  upon  themselves,  in  the 
exercise  of  their  Pretorian  authority,  indirectly  to  establish  that  such  a 
proceeding  should  be  a  bar  to  an  estate  tail  not  only  as  regards  the 
heirs,  but  those  who  had  estates  in  remainder  or  reversion  ;  on  this 
principle,  that  the  lands  supposed  to  be  recovered  would  supply  the 

following  term.     This  being  done,  a  fine  con-  "  Fingi  autem  lifes  poterunt,  ut  Tranmctio 

eluded  all  persons  as  well  privies  as  strangers,  etiam  circa  Prsetoris  fiat  auctoritatem,"  Dig. 

with  the  exception  of  married  women,  and  some  ii.  15.  8,  20  ;  and  see  Cruise,  v.  p.  66.  148. 

others,  unless  a  claim  were  made  within  five  (jb)  Harg.  and  Butler's  Notes,   Co.   Litt. 

years   after   the   proclamation.     The   stat.  4  121  a,  191  a.  v.  8.     Fines  and  Recoveries,  as 

Hen.  VII.  c.  24,  is  nearly  to  the  same  effect,  ordinary  modes   of  conveyance  before   their 

see  Cruise,  v.  155,  &c.    The  late  Act  3  and  4  abolition,  will   be   noticed  hereafter  in  this 

Will.  IV.  c.  74,  by  which  fines   have  been  Chapter. 

abolished,  and  a  mode  of  barring  estates  tail,  (c)  This,  as  before  noticed,  was  the  con- 

&c.,  by  deed  substituted,  has  given  no  sul-  sequence  of  a  warranty;  and   see   Bracton, 

stitute  for  the  effect  of  a  fine  in  barring  rights  384.    Of  the  origin  and  nature  of  Recoveries, 

by  non-claim.  see  Cruise,  v.  268,  et  seq. 
(a)  This   also  was  of    Roman  invention. 
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place  of  those  which  had  been  lost  to  those  in  the  entail  and  those 
in  remainder  and  reversion,  and  so  the  law  was  settled  (a).  "  To 
such  awkward  shifts,  such  subtle  refinements,  and  such  strange 
reasoning  were  our  ancestors  obliged  to  have  recourse  in  order  to  get 
the  better  of  that  stubborn  statute  de  donis"  (b).  Recoveries  were  also 
made  use  of  as  common  assurances,  as  will  hereafter  be  noticed.  On 
an  attempt  being  made  to  restore  the  restraints  on  alienation  by  tenant 
in  tail,  by  means  of  conditions  and  the  like,  the  judges  held  that  such 
contrivances  did  not  extend  to,  or  that  they  were  defeasible  by  a  reco- 
very (c) :  and  so  the  law  continued  till  the  last  reign,  when  recoveries 
were  abolished,  as  after  mentioned.  In  both  cases  there  was  an  agree- 
ment or  understanding  that  the  person  who  thus  acquired  the  estate 
should  pay  for  it  or  should  convey  it  to  the  original  tenant  in  tail  in 
fee-simple,  or  otherwise,  as  he  should  direct  (d). 

A  species  of  fee  might  be  created,  which  is  called  a  Base  fee  ;  such  an 
estate  arises  upon  a  gift  to  a  man  and  his  heirs,  with  some  qualification 
subjoined  to  it,  as  in  the  case  of  a  grant  to  A.  and  his  heirs  tenants  of 
the  manor  of  Dale  ;  it  is  a  fee,  because  the  heirs  may  be  such  tenants 
for  ever  ;  it  is  a  base  fee,  because  it  determines  when  the  heirs  of  A. 
cease  to  be  tenants  of  the  manor.  Another  instance  of  a  base  fee 
has  been  before  adverted  to — namely,  where  a  tenant  in  tail  had  barred 
his  issue  by  fine  (e) ; — the  tenant  in  tail  still  retained  the  bare  personal 
privilege,  which  descended  to  the  issue,  of  rendering  the  bar  complete 
by  being  vouched  in  a  Recovery  (/). 

The  lowest  state  of  freehold  (g)  is  an  Estate  for  life  (h).  Tenantcy 
for  life  arises  from  the  act  of  some  party,  or  by  operation  of  law. 
Tenant  for  term  of  life  by  act  of  the  party  is,  where  a  man  conveys 
lands  or  tenements  to  another  for  the  term  of  the  life  of  the  lessee, 
or  for  term  of  the  life  of  another  or  others  ("pur  autre  vie  ").  Such  an 
estate  being  a  freehold,  livery  of  seisin  was  necessary  to  perfect  the 
title  of  the  tenant  (i);  he  did  fealty  but  not  homage,  this  honor  was 
reserved  for  those  who  had  an  estate  in  fee-simple  or  fee-tail  (k). 

(a)  Tultarum's   case,  Y.  B.  12  Edw.  IV.  it  is  supposed,  originally  introduced  by  the 

14.  19;  Willes's  R.  448.  45]  ;  Capel's  case,  clergy  to  evade  the  Statutes  of  Mortmain, 

1  Co.  Rep.  G2  ;  2  Bla.  Comm.  359 — 60.  2  Bla.  Comm.  271 ;   they,  as  before  noticed, 

(6)  2   Bla.  Comm.  360  ;  Cruise,  v.  361  ;  took  the  precedent  from  the  Roman  law. 
see    however   the   Note  C>^30)    to    Co.   Litt.  (e)  Sup.  p.  143. 
379  b,  where  it  is  stated  that  the  power  to  (/)   Hayes'  Introd.  to  Convey,  i.  186. 
suffer  a  recovery  was  a  privilege  inseparably  (g)   "  An  essential  characteristic  of  a  free- 
incident  to  an  estate  tail,  and  not  touched  by  hold  estate  is,  that  it  is  of  uncertain  and  inde- 
the  stat.  de  donis.  finite  duration,"  see  2  Bla.  Comm.  by  Sweet, 

(c)  See  Jurist,  vol.  viii.  p.  22 ;  Note  330  105,  note. 

to  Co.  Litt.;  and  Hayes'  Introd.  i.  137.  (h)  Litt.  §  56  ;  2  Bla.  Comm.  120. 

(d)  The  making  use  of  final  concords  and  («)  Ibid, 
judgments  in  fictitious  suits   as  a  means  of  (k)  Litt.  §  90,  91.  93. 
transferring  or  acquiring  title  to  property  was, 
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There  are  two  descriptions  of  estates  for  term  of  life  created  by  oper- 
ation of  law  whicli  demand  particular  notice, — these  are,  tenancy  hy  the 
curtesy,  and  in  dower  (a).  Tenancy  by  the  curtesy  is  where  a  man 
takes  a  woman  to  wife,  who  is  seised  in  fee-simple,  fee-tail  general,  or  as 
heir  in  tail  special,  and  by  whom  he  has,  or  has  had  issue  born  alive, 
which  by  possibility  might  inherit  those  lands  after  her  death — he  then 
becomes  tenant  for  his  life  by  the  curtesy  of  England  (h).  Tenant 
in  dower  by  Common  Law  is,  where  a  man  is  seised  of  certain  lands  or 
tenements  in  fee-simple,  fee-tail  general,  or  as  heir  in  special  tail,  and 
takes  wife  and  dies  ;  the  wife  after  the  death  of  the  husband  becomes 
entitled  to  be  endowed  of  the  third  part  of  such  lands  and  tenements 
as  were  her  husband's  at  any  time  during  the  coverture,  to  hold  to  the 
wife  in  severalty,  by  metes  and  bounds,  for  term  of  her  life,  whether 
she  has  issue  by  her  husband  or  not  (c).  The  right  to  dower,  as  thus 
defined,  was  probably  finally  established,  when,  by  the  operation  of 
the  law  of  primogeniture,  some  of  the  children  were  left  unprovided 
for.  Dower  as  well  as  gifts  in  frankmarriage,  or  for  doAvry,  are  noticed 
in  the  charter  of  Hen.  I.  granted  at  his  coronation,  a.d.  1101  (d).  The 
Statute  3  &  4  Will.  IV.  c.  105,  which,  however,  does  not  extend  to 
dower  of  any  widows  who  shall  have  been  married  on  or  before  the  1st 
of  January,  1834,  or  to  any  Avill  or  contract  made  or  entered  into  be- 
fore that  time,  has  made  some  material  alterations  in  regard  to  dower; 
those  which  more  properly  apply  to  this  place  are,  that  widows  are  no 
longer  entitled  to  dower,  as  against  the  dispositions  of  their  husbands 
in  their  life-times,  or  by  their  wills,  and  that  dower  may  be  barred  by 
a  declaration  of  the  husband  by  deed  or  by  will  (e).  Tenant  in  tail 
after  possibility  of  issue  extinct  is  another  estate  for  life  by  operation 
of  law,  as  distinguished  from  a  conventional  estate  for  life  (/).  What 
words  in  a  deed  will  convey  an  estate  in  fee  or  in  tail  or  for  life  will 
be  noticed  hereafter,  under  the  title  Construction  of  Deeds. 

The  estates  which  have  hitherto  been  noticed  are  called  estates  of 
freehold ;  we  now  proceed  to  those  which  are  less  than  freehold  :  and, 

(a)  Both  these  estates  being  created  bylaw,  services  ;  "  ipsa  enim  (uxor)  ad  alia  intendere 
the  tenants  might  by  Common  Law  be  pro-  non  debet,  nisi  ut  domui  suae  disponat,  et  ut 
hibited  from  doing  waste,  Bract,  fo.  34,  et  pueros,  si  qui  fuerint,  nutriat  et  educat," 
seq.:  Co.  Litt.  54  a.  Bract,  fo.  98  a, 

(b)  Litt.  §  35  ;  Co.  Litt.  29  b,  30  a.  {d)  Text.  RofFens.  53 ;  Anc.  L.  i.  499. 

(c)  Littleton,  §  36  ;  dower  is  treated  of  by  (e)  §  4,  5,  6,  and  7.  This,  as  regards 
Glanville,  vi.  c.  1,  vii.  c.  1,  and  he  there  alienation  iw^er  ri?;os,  appears  to  be  a  restora- 
notices  the  distinction  between  the  dos  of  the  tion  of  the  ancient  law  as  described  by  Glan- 
English  law  and  dos  or  dowry  of  the  Roman  ville. 

law;  as  Tacitus  had  done,  be  Mor.  Germ.  (/)  As  to  which,  see  2  Bla.  Comm.  124  ; 

c.  18,  as  regards  the  dos  of  our  German  an-      Litt.  §  32. 
cestors.     The  heir  was  bound  to  do  all  the 
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first,  of  Tenant  for  years.  Tenant  for  years  is,  when  a  man  lets  his 
lands  or  tenements  to  another  for  term  of  certain  years  as  agreed 
upon  {a).  Originally  an  estate  for  years  might  be  made  without  deed, 
but  whether  made  with  or  without  deed,  no  livery  of  seisin  was  neces- 
sary ;  it  is  indeed  rather  an  usufructuary  interest  than  an  estate,  as 
the  freehold  remains  in  the  lessor.  The  lessee  must  complete  his 
•title  by  entry,  which  he  may  do  at  any  time  during  the  term  {b). 
Bracton  mentions  long  terms  for  years  (c),  and  it  is  evident  from  the 
statute  de  religiosis,  7  Edw.  I.,  that  such  terms  were  created  at  this 
time  as  one  of  the  contrivances  to  evade  the  Statutes  of  Mortmain ; 
from  whence  have  arisen  those  extensive  terms  for  1000  or  more  years, 
which  are  now  so  frequent  in  conveyances ;  and  which,  as  will  be 
noticed  hereafter,  have  been  used  by  the  Court  of  Chancery  to  serve 
many  important  purposes  (d). 

The  lowest  interest  in  land  is  Tenancy  at  Will,  as  where  lands  are 
let  by  one  man  to  another  to  hold  at  the  will  of  the  lessor.  Here  the 
tenant  has  no  certain  interest,  as  the  lessor  may  put  him  out  at  what 
time  it  pleaseth  him  (e).  But  the  courts  of  law  have  of  late  years 
leaned  against  construing  demises  where  no  certain  term  is  mentioned 
to  be  tenancies  at  will,  but  have  rather  held  them  to  be  tenancies 
fro7n  year  to  year,  and  to  be  determined  only  on  reasonable  notice  {f). 
There  is  also  Tenancy  by  sufferance,  which  is,  when  one  comes  into 
possession  by  lawful  title,  but  keeps  it  afterwards  without  any  title 
at  all  {g). 

These  were  the  several  estates  or  interests  in  land  which  existed, 
and  now  exist,  to  use  the  language  of  legal  writers,  at  Common  Law. 
Estates  of  the  same  nature  grew  up  by  Custom  as  regards  the  holdings 
of  tenants  by  copy  of  Court  Roll.  The  origin  and  nature  of  this  kind 
of  tenure  has  been  already  noticed.  Tenant  by  copy  of  Court  Roll  is 
thus  described  by  Littleton.  It  is  as  if  a  man  be  seised  of  a  manor, 
within  which  manor  there  is  a  custom  which  hath  been  used  time  out 
of  mind,  that  certain  tenants  within  the  same  manor  have  used  to 
have  lands  and  tenements  to  hold  to  them  and  their  heirs  in  fee-simple, 
fee-tail,  or  for  term  of  life,  &c.,  at  the  will  of  the  lord,  according  to 

(a)  Litt.  §  58.  fo.  318  a. 

(S)  Litt.  §  59.  66  ;    Bract.  318,  2  ;   Bla,  {d)  2  Bla.  Comm.  270.    By  stat.  8  &  9 
Comm.  145.     "  TJsns  frucius,^'  according  to  Vict.  c.  112,  satisfied  terms  are  to  cease  from 
the  Roman  law,  is  defined  to  be  "  jus,  alienis  1  Dec.  1845.     The  effect  of  this  statute  can- 
rebus,  utendi  fruendi  salva  rerum  substantia,"  not  be  explained  at  present. 
Just.  Inst,  ii.  4,  i.     Leases  for  years  will  be  (e)  Litt.  §  68. 

further  noticed  under  the  head  of  Persoiial  (/)  2  Bla.  Com.  147.     See  Sweet's  Notes, 

Estate.  p.  144  and  147,  as  to  this  tenancy. 

(c)  "  Terminum — quamvis  longissimum,"  {g)  2  Bla.  Comm.  150. 
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the  custom  of  the  same  manor  (a) — and,  forasmuch  as  the  title  or 
estate  of  the  copyholder  was  not  created  by  feoffment  or  livery,  but 
entered  upon  a  roll,  whereof  the  steward  delivered  to  him  a  copy,  he 
was  called  tenant  by  copy  of  Court  Roll,  or  a  copyholder  (Z>).  These 
copyholders  were  quite  distinct  from  the  freeholders  of  the  manor 
holding  by  feoffment,  who  were  the  barons  or  judges  of  the  Courts 
Baron.  The  copyholders,  as  has  been  noticed  before,  had  their  own 
court  (which  was  of  Norman  introduction)  for  the  admission  of  copy- 
hold tenants  on  surrenders  or  descent :  the  titles  of  the  claimants  being 
regulated  according  to  the  customs  of  the  respective  manors,  the  copy- 
holders were  the  best  witnesses  as  to  these  matters,  but  the  lord  or  his 
steward  was  the  judge  in  this  court  (c).  Generally  speaking,  the  same 
estates  may  exist  in  customary  lands,  as  in  those  held  atCommonLaw(c?). 
The  copyholder  of  the  present  day  holds  still  by  the  same  kind  of  tenure 
as  that  which  is  above  described  ;  the  customs  in  regard  to  the  nature 
and  qualities  of  his  interest  varying  now  as  they  did  in  early  times. 

There  were  also  some  lands  of  a  freehold  nature,  held  of  particular 
lords,  which  could  not  be  passed  by  the  tenant  by  feoffment  or  livery, 
but  only  by  surrender  into  the  hands  of  the  lord,  to  be  by  him  re- 
granted  according  to  the  custom.  These  lands  differed  from  copyhold 
lands  particularly  in  this,  that  the  freehold  was  in  the  tenant  after  the 
grant,  and  not,  as  was  the  case  in  copyhold  lands,  in  the  lord ;  they 
were  called  "Customary  Freeholds"  (e).  Many  of  them  still  exist,  parti- 
cularly in  the  north  of  England. 

Tenure  in  frankalmoigne,  which  is  a  fee-simple  tenure,  is  of  a  peculiar 
nature.  Lands  can  only  be  held  on  this  tenure  by  ecclesiastical  per- 
sons; the  services  are  wholly  ecclesiastical,  as  saying  prayers,  and  the 
like.  The  tenant  in  frankalmoigne  did  not  do  fealty  like  other  free- 
hold tenants  (/"),  and  such  lands  are  not  held  to  the  tenant  and  his 
heirs,  but  to  him  and  his  successors.  Bodies  politic,  such  as  bishops, 
parsons,  vicars,  &c.,  or  lawfully  incorporate  by  letters  patent  or  pre- 
scription, as  deans  and  chapters,  colleges,  &:c.,  alone  have  capacity  to 
take  in  succession,  and  therefore  can  alone  hold  an  estate  in  frankal- 
moigne {g).  It  is  to  be  observed,  that  bishops  and  abbots  could 
not  alien  without  the  assent  of  the  king,  the  reason  given  being,  that 
their  baronies  were,  held  of  the  gift  of  the  king  and  his  ancestors  (/i). 

{a)  Litt.  §73,75,— "At  the  will  of  thelord,"  (c)  Co.  Litt.  58  a. 

was  omitted  as  regards  those  who  held  the  (rf)  2  Bla.  Com.  148;  seethe  Additional  Note, 

king's  demesnes,  who  were  said  to  hold   in  (e)  Co.  Litt.  49  a,  n.  (6),  59  b. 

privileged  villeinage,  Co.  Copyholder,  c.  32.  (/)  Litt.  §   135  ;    Co.  Litt.  95  b ;    2  Bla. 

{b)  Co.  Litt.  58  a;   in  Bracton's  time,  as  Comra.  101. 

before  noticed,  they  were  caWtA  villanos  sock-  {y)  lb.  fo.  95  a. 

mannos,  or  by  some  similar  designation.  {h)  Glanville,  vii.  c.  1. 

l2 
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This  tenure  still  subsists,  the  nature  of  the  services  having  been  modi- 
fied at  the  Reformation. 

Estates  in  land  and  tenements  have  hitherto  been  considered  as  in 
the  enjoyment  of  one  person,  or  in  Severalty.  But  each  of  these 
estates,  down  to  an  estate  for  years,  may  be  enjoyed  Jointly  by  more 
than  one  person.  Joint  owners  of  estates  are  either  parceners  (or  co- 
parceners), joint  tenants,  or  tenants  in  common.  Parceners  are  either 
by  the  general  law  or  by  custom  ;  parceners  of  the  former  description 
were  called  parceners  at  the  Common  Law.  When  an  estate  in  fee  or 
in  tail  descends  on  two  or  more  daughters  as  heirs,  they  are  parceners 
by  the  Common  Law  (a),  and  are  considered  as  one  heir  (6).  Sons  to 
whom  lands  descend  by  the  custom  of  gavelkind  are  parceners  by 
Custom  (c).  Parceners,  as  a  matter  of  right,  might  at  Common  Law 
obtain  a  partition  by  a  writ  of  partition,  so  as  to  have  their  respective 
shares  set  out  to  them  to  be  enjoyed  in  severalty  (cZ). 

Joint  tenants  are  another  description  of  joint  holders ;  they  always 
take  their  estates  by  grant  or  by  purchase,  that  is,  by  some  title  other 
than  descent  or  mere  act  of  law.  Thus,  where  lands  are  granted  to 
two  or  more  persons  to  hold  to  them  and  their  heirs,  and  there  are 
no  restrictive,  exclusive,  or  explanatory  words,  they  are  joint  tenants 
in  fee,  that  is,  there  is  an  equal  estate  in  all,  and  each  is  as  it  were 
seised  of  the  whole  estate  (e).  Joint  tenancy  may  also  arise  on  a 
grant  to  two  or  more  for  the  term  of  their  lives,  or  of  another's  life, 
or  for  years  (/).  The  estate  of  joint  tenants  differs  in  many  respects 
from  that  of  parceners.  The  interest  of  each  parcener,  being  several, 
descends  to  the  heir  ;  but  with  joint  tenants,  unless  the  joint  tenancy 
be  severed  by  the  act  of  the  parties,  (which  each  has  the  power  to  do 
as  regards  himself,)  the  interest  of  each  joint  tenant  as  he  dies  de- 
volves upon  the  others,  the  last  surviving  joint  tenant  taking  the 
vrhole  estate  to  himself  (^) :  so  if  a  horse  or  any  other  chattel  personal 
be  given  to  many,  the  survivor  takes  it  {h).  But  parceners  and  joint 
tenants  have  this  quality  in  common  with  coparceners,  that  they  hold 
their  lands  by  one  joint  title  and  in  one  right  (^). 

The  remaining  estate  enjoyed  by  two  or  more  persons,  is  that  of 
Tenants  in  common.     A  tenant  in  common  is  one  who  holds  in  fee  for 

{a)  Litt.  §  241.  but  the  writ   of  partition  was  abolished   by 

{b)  "Jus  descendit  ^-Masi  wnz  Aereii  propter  3  &  4  Will.  IV.  c.  27,  §  36. 
juris  unitatem,"  Bracton,  fo.  06.  (e)  2  Bla.  Comm.  180. 

(c)  Litt.    §    265.      The  former,  as   above  (/)  Co.  Litt.  179  b,  &c. ;  Litt.  §  281. 

observed,  were  called  parceners  by  the  Com-  {g)  Bracton.  fo,  262  b  ;  Litt.  §  280. 

mon  Law,  but  each  description  of  parceners  (h)  Litt.  §  281. 

was  equally  recognised  by  the  courts  of  law.  («)  Co.  Litt.  189  a. 

(rf)  Bracton, fo.  71,  72  b,  75  a;  Litt.  §  247  ; 
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life,  or  for  any  other  fixed  estate,  jointly  with  others  by  several  titles, 
or  by  one  title  and  by  several  rights  (a).  Thus  if  one  of  two  parceners 
or  joint  tenants  alien  to  a  stranger,  the  alienee  holds  as  tenant  in 
common  with  the  other  parcener  or  joint  tenant,  whether  the  subject 
be  an  estate  in  land  or  an  interest  in  chattels  real  or  personal  ijb). 
Tenants  in  common  having  several  estates,  their  respective  estates  or 
interests  do  not  survive.  Lands  may  be  conveyed  to  two  or  more 
expressly  as  tenants  in  common.  Neither  joint  tenants  nor  tenants  in 
common,  at  the  time  Littleton  wrote  (Edward  IV.),  were  compellable 
to  make  partition  (c),  though  they  might  make  a  partition  between 
themselves  by  agreement.  But  by  two  statutes  passed  in  the  21  st  and 
32nd  years  of  Hen.  VIIL,  partition  might  be  enforced  by  joint  tenants 
and  tenants  in  common  of  estates  in  fee  for  life  and  for  years.  Now 
compulsory  partitions  are  universally  made  through  the  medium  of  the 
Court  of  Chancery  (d). 

Hitherto  we  have  considered  what  estates  may  be  enjoyed  at 
Common  Law  in  corporeal  or  tangible  hereditaments.  I  proceed 
shortly  to  consider  Incorporeal  hereditaments,  and  the  nature  of  the 
estates  and  interests  which  may  be  enjoyed  in  them.  The  most  im- 
portant kind  of  property  which  comes  under  this  description  is  that 
kind  of  annual  payment  which  is  denominated  a  Rent.  Rents,  as  we 
have  before  seen,  are  of  high  antiquity.  A  rent  by  the  Common  Law 
is  a  certain  profit  payable  yearly,  though  it  is  not  necessary  that  it 
should  be  payable  every  successive  year.  It  can  only  be  reserved  out 
of  lands  and  tenements  corporeal  (e).  A  reservation  of  an  annual 
sum  in  a  grant  of  an  incorporeal  hereditament  can  only  operate  as  a 
personal  contract. 

There  were  in  ancient  times  three  kinds  of  rent  known  to  the  Com- 
mon Law,  namely.  Rent  Service,  Rent  Charge,  and  Rent  Seek.  Where 
a  tenant  held  his  lands  by  fealty  and  certain  rent  it  was  a  rent  service  ^ 
such  a  rent  followed  the  estate.  This  was  the  only  kind  of  rent  origi- 
nally known  to  the  Common  Law  (/).  A  right  of  distress  was  inse- 
parably incident  to  rent  service  as  long  as  it  was  payable  to  the  lord,, 
who  was  equally  entitled  to  the  fealty  of  the  tenant :  it  was,  as  it  is 
said,  called  rent  service,  because  it  was  given  as  a  compensation  for  the 
services  to  which  the  land  was  originally  liable  (^). 

(a)  Co.  Litt.  189  a.  (e)  2  Bla.  Coram.  42. 

{b)  Litt.  §  292,  309,  319.  (/)  Cruise,  iii.  p.  272,  §  4,  4th  ed.     No- 

(e)  Litt.  §  290,  318.  minal  rents  were  frequently  reserved  in  feoff- 

{d)  No  voluntary  partition  can  now  be  made  ments  to  preserve  evidence  of  tenure  in  respect 

by  the  parties    excepting  by  deed,    8    &    9  of  the  lord's  right  of  reverter  and  escheat. 

Vict.  c.  106,  §  3  ;  et  V.  supra,  p.  148,  n.  id).  (ff)  Cruise,  ztbi  sup.;  Litt.  §  214. 

See  Neale  on  Real  Property  Acts,  p.  31. 


150  Rent  Charge — Rent  Seek. 

After  tlie  statute  quia  emptores,  which  has  been  mentioned  in  a 
former  page  (a),  if  a  person  made  a  feoffment  in  fee,  or  gift  in  tail 
■with  a  limitation  over  of  the  fee,  the  feoffee  or  donee  would  hold  of 
the  superior  lord  by  the  same  services  which  the  feoffor  was  bound  to 
perform  to  his  lord,  not  of  the  feoffor  himself.  It  followed  that  upon 
a  conveyance  of  this  kind  no  rent  service  could  be  reserved  to  the 
feoffor  or  donor,  because  he  had  no  reversion  left  in  him ;  and,  as  the 
feoffee  or  donee  did  not  hold  of  him,  he  was  not  bound  to  do  fealty  to 
the  feoffor.  But  if  upon  a  conveyance  in  tail  or  for  life  the  donor  kept 
the  reversion  and  reserved  to  himself  a  rent,  such  rent  was  a  rent 
service,  and  fealty  and  a  power  of  distress  was  incident  to  such  a 
reversion  (b).  If  the  donor  granted  away  the  reversion,  and  the  tenant 
attorned,  the  rent  followed  as  incident  to  the  reversion  (c)  ;  but  at 
Common  Law  a  right  of  entry  for  non-payment  could  not  be  transferred 
to  the  grantee  of  the  reversion  (d). 

Where  a  rent  was  granted  out  of  lands  by  deed,  the  grantee  had 
no  power  to  distrain  for  it,  because  fealty  was  not  incident  to  such  a 
grant.  To  remedy  this  inconvenience,  the  law  permitted  an  express 
power  of  distress  to  be  inserted  in  the  grant  (e).  The  rent  so  secured 
is  called  a  Rent  Charge,  because  the  lands  are  charged  with  the 
distress.  A  rent  charge  may  be  reserved  by  deed,  payable  to  the  donor 
or  his  heirs,  on  a  gift  in  fee,  or  in  fee  tail,  or  for  life  with  remainder 
over  in  fee  to  a  stranger  (f) ;  and  a  rent  may  be  granted  in  fee,  in  tail 
or  for  life  (g)  or  for  a  less  estate. 

If  in  the  creation  of  a  rent  by  deed  there  were  no  clause  authorizing 
the  owner  to  distrain,  then  such  rent  was  a  Rent  Seek,  which  was  no 
other  than  a  rent  for  the  recovery  of  which  no  power  of  distress  was 
given  either  by  the  rules  of  the  Common  Law  or  the  agreement  of  the 
parties  (h)  ;  and  the  owner  of  the  rent  was  without  remedy,  unless  he 
had  obtained  seisin  by  receipt  of  the  rent,  for  in  that  case  if  the  rent 
were  denied  he  had  a  remedy  by  action  in  the  form  of  an  assize  of  novel 
disseisin  (i).  Now  by  various  statutes  the  remedy  by  distress  is  ex- 
tended to  the  owners  of  what  were  formerly  called  rents  seek,  and 
also  to  rent-charges  ;  and  it  is  given  in  favour  of  the  executors  and 
administrators  of  the  proprietors  of  such  rents,  even  after  the  deter- 
mination of  the  leases  upon  which  such  rents  are  reserved  (k).     No 

(a)  Supra,  p.  138.  (/)  Litt.  §  217,  218. 

(b)  Litt.  §  214,  215,  216  ;  Cruise,  uhi  sup.  (ff)  Litt.  §  225  ;  Co.  Litt.  150  b. 

(c)  Litt.  §  572  ;  v.  sup.  p.  136,  as  to  attorn-  (h)  Cruise,  iii.  274,  4th  ed. 

meat.  (i)   Litt.  §  217,  233  ;  though  there  can  be 

(d)  Litt.  §  347;  v.  inf.  p.  153,  n.  (e).  no  disseisin  or  dispossession  of  a  rent  but  at 

(e)  The  power  of  distress  was  adopted  from  the  election  of  the  party.  Cruise,  iii.  295. 
the  Roman  law,  Watk.  Convey.  2d  ed.  p.  87.  (*)  Cruise,  iii.  285,  §  67. 
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rent  properly  so  called  can  be  reserved  upon  any  feoffment,  gift,  or 
lease  but  only  to  the  feoffor  or  donor  and  his  heirs,  and  in  no  manner 
by  the  Common  Law  may  a  rent  be  reserved  to  any  stranger  (a). 

An  estate  in  fee-simple,  fee-tail,  for  life  or  for  years,  may,  as  before 
observed,  be  had  in  a  rent,  and  it  is  subject  to  curtesy  and  dower  (b). 
But  there  is  this  distinction  between  a  rent  limited  to  a  person  and 
the  heirs  of  his  body,  without  any  subsequent  limitation  of  it  in  fee, 
and  an  estate  in  land  limited  in  the  same  manner :  in  the  first  case, 
the  tenant  in  tail,  on  suffering  a  recovery  of  the  rent-charge,  acquired 
only  what  is  called  a  base  fee,  determinable  on  his  decease  and  failure 
of  issue,  instead  of  an  estate  in  fee-simple,  which  he  would  have 
acquired  in  lands  so  settled  :  if  there  were  a  limitation  over  of  the 
rent  in  fee,  then  the  recovery  gave  him  the  fee  in  the  rent  (c). 

This  difference  is  to  be  observed  at  the  Common  Law  between  a 
rent  service  and  a  rent  charge,  that  if  a  man  have  a  rent-charge  to 
him  and  his  heirs  issuing  out  of  certain  lands,  if  he  purchase  any 
parcel  of  the  land  to  him  and  his  heirs,  all  the  rent-charge  is  extinct 
and  the  annuity  also,  because  the  rent  charge  cannot  by  such  manner 
be  apportioned,  but  with  a  rent  service  it  would  only  be  extinguished 
for  the  parcel  (c/).  An  Annuity  is  a  sum  payable  by  contract  at  regular 
consecutive  periods  (e) :  it  differs  from  a  rent-charge  in  this,  that  it  is 
not  a  burthen  imposed  on  or  issuing  out  of  land,  but  is  a  yearly  sum 
chargeable  upon  the  person  of  the  grantor  (/).  An  annuity  may  be 
granted  in  fee  for  life  or  for  years,  but  it  cannot  be  entailed. 

There  are  other  incorporeal  hereditaments  besides  rents — such  are, 
a  Right  of  Common,  which  is  a  right  to  take  something  valuable  from 
the  land  of  another,  as  to  feed  beasts,  dig  turf,  cut  wood,  or  the 
like  {g) ; — an  Easement,  which  is  a  right  to  use  or  interfere  with  the 
enjoyment  of  another's  property  :  a  right  of  way,  that  is  a  right 
which  one  man  may  have  of  going  over  another  man's  ground  ;  and  a 
right  to  prevent  a  flow  of  water  being  diverted,  are  instances  of  ease- 
ments {h).     Franchises,  or  liberties,  are  another  species  of  incorporeal 

(a)  Litt.  §  346,  and  the  Commentary.  interval  between  the  times  of  payment,  he  or 

(J)  Cruise,  iii.  tit.  xxviii.  c.  2,  p.  289.  his  executors  are  entitled  to  an  apjwrtionment 

(c)  Cruise,  V.  p.  289. 3  74.  The  substitute  of  the  rent  or  other  fixed  payment.  SeeSweet's 
now  given  for  a  recovery  has,  it  is  presumed.  Note  69  to  2  Bla.  Comm.  43,  where  some  im- 
the  same  effect.  portant  questions  which  arise  on  these  statutes 

(d)  Litt.  §  222  ;  Co.  Litt.  148  a.  are  adverted  to. 

(e)  Co.  Litt.  144  b.  (g)  2   Bla.  Comm.  33,  36.      See   Sweet's 
(/)  Ibid,  and  fo.  2  a.      On  this  ground  it      Notes  (30)  and  (46),  for  the  different  kinds  of 

was  formerly  doubted  whether  an  annuity  was  easements. 

assignable,  Harg.  Note  236.  By  the  stats.  (h)  lb.  p.  38.  The  title  to  rights  of  com- 
11  Geo.  II.  c.  19,  §  15,  and  4  &  5  Will.  IV.  mon  and  to  easements,  so  far  as  regards  length 
c.  22,  where  a  person  entitled  to  a  rent  or  an-  of  enjoyment,  have  been  regulated  by  the  stat. 
nuity  or  other  payment  becoming  due  at  fixed  2  &  3  Wm.  IV.  c.  71.  See  Stewart's  Black- 
periods  dies,  or  his  interest  determines  in  the  stone,  ii.  33.  36.    These  rights  resemble  the 
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hereditaments  :  they  are  defined  to  be  a  royal  privilege  or  branch  of 
the  king's  prerogative  subsisting  in  the  hands  of  a  subject : — to  have 
a  manor  or  lordship,  a  fair  or  market,  a  forest,  chace,  park,  warren  or 
fishery,  are  instances.  The  remaining  kinds  are  advovvsons,  tithes  («), 
offices,  dignities,  and  corodies ;  a  corody  is  a  right  to  receive  a  certain 
allotment  of  provision  for  a  man's  maintenance  (b). 

I  now  proceed  to  consider  the  different  Qualifications  which  may 
be  annexed  to  the  estates  above  described,  other  than  joint  tenancy, 
which  has  already  been  noticed. 

By  Common  Law,  conditions  of  various  kinds  may  be  annexed  to 
the  enjoyment  of  estates.  A  condition  annexed  to  the  realty,  according 
to  Lord  Coke's  definition,  is  a  quality  annexed  by  him  that  hath  estate, 
interest  or  right  to  the  same,  whereby  an  estate  or  interest  may  either 
be  defeated,  or  enlarged,  or  created  upon  an  uncertain  event  (c). 

Conditions  are  by  deed,  that  is,  expressed  by  the  party  in  legal 
terms  of  law,  or  created  by  the  law  without  any  words  used  by  the 
party.  The  most  important  condition  at  Common  Law  is  that  which 
is  tacitly  annexed  to  the  estate  of  tenant  by  the  curtesy,  in  dower,  in 
tail  after  possibility  of  issue  extinct,  for  life  and  for  years,  and  some 
others,  that  if  any  such  tenant  shall  alien  in  fee,  he  in  reversion  or 
remainder  may  enter  (d).  This  only  applied  to  a  feoffment  or  other 
mode  of  conveyance  which  disturbed  the  seisin  (e) ;  now,  however,  by 
the  stat.  8  &  9  Vict,  c.  106,  §  4,  feoffments  are  deprived  of  any  tortious 
oj)eration  ;  and  this,  with  the  abolition  of  Fines  and  Recoveries,  has, 
it  is  conceived,  put  an  end  to  all  such  alienations  as  can  create  a  for- 
feiture of  an  estate  (/).  A  condition  in  deed  may  be  annexed  to  every 
species  of  estate  or  interest  in  real  property  (g). 

Conditions  by  deed  are  precedent  or  subsequent.  Conditions  pre- 
cedent are  as  if  a  man  make  a  lease  for  years,  upon  condition  that 
if  the  lessee  pay  a  certain  sum  of  money  within  a  certain  time  he  shall 
have  the  fee  (A).  A  condition  subsequent  is  such  as  defeats  or  enlarges 
an  estate  already  created  by  some  subsequent  act.     As  a  general  rule, 

5em^2<^esoftheIlomanlaw,astowhichthereare  of  them  may  be  found  in  Sweet's  Blackstone, 

ample  details,  in  many  respects  corresponding  ii.  p.  32. 

with  our  own  law,  in  the  1st  to  the  6th  title  (b)  See  2  Bla.  Comm.  p.  37,  et  seg. 

of  the  8th  Book  of  the  Digest.  (c)  Co.  Litt.  201  a,  citing  Glanville,  x.  c.  8  ; 

(a)  The  origin  of  the  general  burthen  of  Bracton,  lib.  ii.  c.  5,  6,  7,  &c. 
tithes  has  been  noticed  step.  p.  25.     Provision  (d)  Co.  Litt.  233  b. 

bas   lately  been   made   for   the   gradual   but  (e)  See  Humphries  on  Real  Property,  p.  82, 

certain  and  universal  commutation  of  tithes  1st  ed. 

throughout   England   and  Wales,    either   by  (/)  See  Neale  on  Real  Property  Acts,  1845, 

voluntary  agreement  or  compulsion,  namely,  p.  41. 

by  Stat.  6  &  7  Will.  IV.  c,  71,   amended  by  (g)  Cruise,  ii.  p.  3,  §  9,  4th  ed. 

various  Acts  in  the  present  reign.  A  summary  (A)  Litt.  §   349,350.     In  Bracton's  time 
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in  every  case  where  the  intent  appears  that  the  estate  shall  be  vested 
till  the  condition  be  performed,  the  condition  shall  be  a  condition 
subsequent  (a).  The  intent  is  the  governing  rule,  wherever  the  clause 
may  be  placed,  or  whatever  be  the  terms  used  {h).  The  party  himself, 
or  his  heir,  could  alone,  at  law,  take  advantage  of  a  forfeiture  for 
a  condition  broken  (c).  The  reason  of  this  maxim,  says  Lord  Coke, 
was,  for  avoiding  of  maintenance,  suppression  of  right  and  stirring 
up  of  suits,  and  therefore  nothing  in  entry  or  re-entry  could  at  law  be 
granted  over.  If  devisable  lands  were  bequeathed  to  executors  to  sell 
and  distribute  to  the  poor,  and  they  neglected  to  sell,  the  heir  alone 
could  enter  on  their  default  for  the  condition  broken  {d)  ;  but  the  law 
is  now  altered  (e). 

Estates  in  Mortgage  afford  the  most  important  instance  of  conditions 
subsequent.  Littleton's  description  of  a  mortgage  is  as  follows  : — If 
a  feoffment  (in  fee)  or  a  gift  in  tail,  or  for  life,  or  for  a  term  of  years, 
be  made  upon  such  condition  that  if  the  feoffor  or  donor  pay  to  the 
feoffee  or  donee  at  a  certain  day  40Z.  of  money,  that  then  the  feoffor, 
(Sec,  may  re-enter;  in  this  case  the  feoffee,  &c.,  is  called  tenant  in 
mortgage,  for  that  it  is  doubtful  whether  the  feoffor,  (fee,  will  pay  at 
the  day  limited,  such  sum  or  not ;  and  if  he  doth  not  pay,  then  the  land 
which  is  put  in  pledge  upon  condition  for  the  payment  of  the  money 
is  taken  from  him  for  ever,  and  so  dead  to  him  upon  condition,  (fee; 
and  if  he  doth  pay  the  money,  then  the  pledge  is  dead  as  to  the 
tenant  {f).  According  to  the  same  authority,  in  all  cases  of  condition 
for  payment  of  a  certain  sum  in  gross,  touching  lands  or  tenements, 
if  lawful  tender  be  once  refused,  he  which  ought  to  tender  the  money 
is  of  this  quit  and  fully  discharged  for  ever  afterwards  {g).  If  the 
feoffee  in  mortgage  (or  mortgagee)  before  the  day  of  jjayment  die, 
appointing  executors,  and  the  heir  enter,  the  feoffor  is  to  tender  the 
money  to  the  executors  and  not  to  the  heir  of  the  mortgagee,  because 
it  shall  be  intended  that  the  estate  was  made,  by  reason  of  the  lending 

(fo.  19  b)  the  grantee,  without  livery,  might  c.  34,  grantees  of  the  reversion  and  privies  in 

have  had  the  benefit  of  the  condition  against  estate  were  enabled  to  take  advantage  of  the 

the  heir  by  exception  or  plea.  breach  of  conditions.  Cruise,  p.  34,  35  ;  and 

(a)  Com.  Dig.  (Condition  C.)  iii.  82, 4th  ed.;  now,  by  stat.  8  &  9  Vict.  c.  106,  §  5,  any 
Cruise,  ii.  p.  3,  §  6.  Where  the  condition  person  may  convey  by  deed  any  such  con- 
subsequent  enlarges  the  estate,  it  is  perhaps  tingent  or  executory  interest,  right  of  entry 
more  properly  a  condition  precedent,  v.  ib.  for  condition  broken,  or  other  future  estate  or 
§  7,  and  p.  239.  interest  as  he  shall  be  entitled  to  or  presump- 

(J)  Jennings   v.    Gower,    Cro.    Eliz.   219.  tively  entitled  to,  in  any  freehold  or  copyhold 

Diet.  Ashurst,  J.,  Hotham  v.  E.  I.  Company,  or  leasehold  land  or  personal  property.    See 

1  T.  R.  fi45,  &c.  Neale  on  Real  Prop.  Acts,  48. 

(c)  Litt.  §    347  ;    Cruise,    ii.  p.  4  ;    sup.  (/)  Litt.  §   332,  333.     The  nature   of   a 

p.  147.  mortuum  vadium  was  rather  different  in  Glan- 

{d)  Fulbeck,  4 1  a ;  et  v.  Lib.  Ass.  38  Ed.  III.  ville's  time,  Glan.  x.  c.  6. 
221,  C.  P.  C.  Append,  p.  543.  {g)  Litt.  §  338. 

(e)  Co.  Litt.  214  a.    By  stat.  32  Hen.  VIIL 
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of  the  money  by  the  mortgagee  or  for  some  other  duty,  unless  in  the 
deed  it  be  expressly  stipulated  that  the  tender  shall  be  made  to  the 
heir  (a).  By  the  ancient  law,  where  a  thing  was  pledged  for  the  pay- 
ment of  a  debt  at  a  certain  time,  a  writ  requiring  the  debtor  to  redeem 
it  might  be  obtained  by  the  creditor,  and  if  the  debtor  did  not  pay  the 
pledge  was  adjudged  to  the  creditor  ih).  It  is  stated  by  Lord  Coke 
as  a  rule,  that  a  condition  must  defeat  the  whole  estate  to  which  it 
is  annexed  (c). 

In  respect  of  some  limitations,  it  was  held  for  convenience,  that  if 
the  contingency  on  which  the  estate  was  limited  should  happen,  the 
estate  should  determine  (d) ;  and  thus  a  material  distinction  grew  up 
between  conditions  which  required  a  re-entry,  and  of  which,  as  before 
mentioned,  no  stranger  could  take  advantage,  and  limitations,  which 
ipso  facto  determined  the  estate  without  entry,  that  is,  between  con- 
ditions and  what  are  called  conditional  limitations.  As  an  instance,  if 
a  lease  be  granted  to  one  quousque,  that  is,  until  some  person  shall  come 
from  Rome,  and  the  reversion  be  granted  over,  on  the  person  named 
coming  from  Rome,  the  first  estate  determines,  and  the  grantee  of  the 
reversion  may  at  Common  Law  take  advantage  of  it  and  enter.  So 
it  is  if  an  estate  be  given  to  a  woman  during  widowhood,  or  if  a  lease 
be  made  to  a  man  for  one  hundred  years,  if  he  shall  so  long  live,  a 
stranger  reversioner  may  enter  on  the  marriage  in  one  case,  and  on  the 
death  of  the  lessee  in  the  other,  though  in  each  instance  contrary  to 
the  general  rules  of  the  ancient  law  (e).  Express  words  of  condition 
may  be  taken  for  a  limitation  if  the  nature  of  the  case  requires  it  (/). 
Du7nmodo,  quamdiu,  donee,  quousque,  usque  ad,  tamdiu,  and  ubicunque, 
which  are  conditions  in  law  (g),  may  all  be  words  of  limitation  (h)  : 
but  if  a  remainder  is  not  limited  upon  the  non-performance  of  the 
thing  to  be  done  by  the  condition,  it  shall  be  taken  as  a  condition 
and  not  as  a  limitation  (i). 

Having  noticed  the  general  doctrines  in  regard  to  the  Quantity  of 
interest  which  may  be  enjoyed  in  land  by  the  Common  Law,  and  the 

(a)  Litt.  §  339.  (/)  A  similar  distinction  between  a  con- 

(b)  Glanville,  x.  c.  7,  8.  The  modern  dition  to  defeat  an  estate,  and  a  limitation 
doctrines  in  regard  to  mortgages  will  be  the  of  its  duration,  prevailed  in  Roman  law  :  one 
subject  of  distinct  consideration.  of  the  instances  was,  "  ad  tempus  nubendi ;" 

(c)  1  Rep.  86  b  ;  Cruise,  ii.  p.  3 ;  but  see  Fulbeck's  Parallel,  ii.  62  b,  63  a,  who 
Fulbeck  states  several  cases  (ii.  73  b),  to  shew  puts  several  cases  where,  at  Common  Law, 
that  the  breach  of  the  condition  shall  defeat  words  of  condition  import  only  a  limitation, 
no  estate  but  that  whereunto  it  is  annexed.  et  v.  infra,  note  (h). 

(d)  1    Eq.  Ab.  105,    marg.  ;    Com.    Dig.  (g)  Litt.  §380;  Co.  Litt.  234  b. 
(Cond.  T.)  p.  141,  4th  ed.  (h)  lb.  Co.  Litt.  235  a;   10  Co.  42  a;  1 

(e)  Co.  Litt.  214  b,  234-5,  and  Note  (94)  Eq,  Ab.  105. 

to  203  b.  (0  Com,  Dig.  (Cond.  T.)  ill,  122, 
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most  important  of  the  Qualifications  which  may  be  annexed  to  that 
enjoyment,  I  proceed  to  consider  to  what  extent  and  under  what 
restrictions  estates  to  be  enjoyed  at  a  future  time  may  exist.  This 
subject  has  been  necessarily  to  some  extent  anticipated  in  treating  of 
the  nature  of  estates  tail  and  of  conditions,  but  it  requires  a  separate 
consideration.  Estates  in  Expectancy  or  to  be  enjoyed  at  a  future 
time  at  the  Common  Law  are  of  two  sorts, — one  created  by  the  acts 
of  the  parties  called  a  Remainder,  the  other  by  act  of  law  called  a 
Reversion.  An  estate  in  Remainder^  as  the  name  imports,  is  an  estate 
limited  to  take  eflFect  and  be  enjoyed  after  another  estate  has  deter- 
mined. At  Common  Law  any  number  of  consecutive  estates  in 
remainder  may  be  limited  till  the  entire  fee-simple  is  exhausted,  as  a 
whole  may  be  divided  into  any  number  of  parts  (a)  ;  the  rule  against 
perpetuities,  says  one  of  our  greatest  living  authorities,  was  unknown 
to  the  ancient  Common  Law  (b).  But  it  was  held  that  an  estate  could 
not  be  limited  on  a  possibility  which  depended  on  another  possibility ; 
thus  an  estate  could  not  be  limited  even  by  way  of  remainder  to  an 
unborn  son  of  an  unborn  son  as  a  purchaser ;  for  here  two  possibilities 
were  contemplated,  first,  that  there  should  be  a  son  born,  and  then  that 
he  should  have  a  son  (c). 

A  remainder  may  be  limited  so  as  to  give  a  present  interest  to  some 
person,  but  to  be  enjoyed  on  the  determination  of  a  particular  estate 
given  to  another  ;  this  is  what  is  called  a  vested  remainder : — or  a  re- 
mainder may  be  given  to  take  effect  in  favour  of  some  person  who  is 
not  individually  ascertained  at  the  time ;  as  to  the  first  son  in  fee  of 
a  person  who  at  the  time  has  no  son ;  or  generally  so  as  to  depend  on 
an  event  or  condition  which  may  not  happen  or  be  performed  at  all,  or 
not  till  after  the  determination  of  the  preceding  estate  :  this  is  called  a 
contingent  remainder.  A  substituted  limitation  may  be  added  in  case 
the  first  contingency  should  never  happen  ;  as  to  a  third  person  in  fee 
in  case  there  should  be  no  such  son  as  mentioned  in  the  first  limita- 
tion {d).  "  The  present  capacity,'"  says  Mr.  Fearne,  the  most  celebrated 
writer  on  this  subject,  "q/  tailing  effect  in  possession,  if  the  possession 
were  to  become  vacant,  and  not  the  certainty  that  the  possession  will 

(a)  2  Ela.  Comm.  163,  164.  I  confess  that  {b)  "  If  the  limitation  be  a  remainder,  re- 
I  do  not  feel  the  force  of  Mr.  Sweet's  stric-  moteness  is  out  of  the  question,"  L.  C.  Sug- 
tures  on  this  passage  in  the  Commentaries,  den  ;  2  Conn.  &  Laws.  359  ;  but  this  doc- 
Note  (2).  The  aptitude  of  Sir  W.  Black-  trine  has  been  questioned,  see  the  observa- 
stone's  illustration,  looking  to  the  purpose  tions  in  the  Jurist,  viii.  p.  22. 
for  which  it  is  used,  does  not  appear  to  me  (c)  Sugd.  Introd.  to  Gilbert,  p.  xl.  Lord 
to  be  impugned  by  the  instance  which  he  Nottingham  denounced  this  doctrine,  see 
cites ;  but  considering  Mr.  Sweet's  intimate  Jurist,  viii.  j).  22. 

acquaintance  with  the  subject,  I  say  this  with  {d)  2  Bla.  Comm.  169,  and  165,  Sweet's 

hesitation  and  deference.  Note. 
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become  vacant  before  the  estate  limited  in  remainder  determines,  uni- 
versally distinguishes  a  vested  remainder  from  one  that  is  contin- 
gent" {a). 

The  general  doctrine,  founded,  it  is  said,  "on  the  principles  of  the 
feudal  system,"  that  no  estate  of  freehold  can  be  conferred  without 
livery  (Z>),  has  had  in  England  a  most  important  influence  in  regard  to 
expectant  estates,  and  has  perhaps  given  occasion  to  the  exercise  of 
more  of  legal  ingenuity  than  any  other  principle  of  the  lav7  (c).  Thus 
it  vpas  held  that  no  freehold  interest  could  be  created  so  as  to  com- 
mence at  a  distant  period,  without  an  intervening  estate  being  given 
exactly  to  fill  up  the  vacancy,  and  upon  which  livery  might  be  given 
to  inure  to  the  person  who  was  to  enjoy  the  future  estate.  The  reason 
obviously  was,  that,  as  regards  those  cases  where  the  person  and  the 
time  at  which  the  estate  was  to  commence  were  certain,  if  livery  had 
been  made  to  the  person  who  was  to  enjoy  the  future  estate,  which  was 
the  only  livery  that  could  be  made,  he  would  have  had  an  estate  im- 
mediately, which  was  against  the  intent  {d).  When  the  person  of 
the  intended  grantee  in  futuro,  or  the  happening  of  the  event  on 
which  the  estate  was  to  commence,  remained  in  contingency,  in  the 
one  case,  there  was  no  person  to  w^hom  livery  could  be  given,  and  if 
livery  had  been  given  in  the  other,  an  estate  would  have  passed  abso- 
lutely. An  agreement  to  make  livery  to  the  person  who  should  be 
entitled  when  the  period  arrived,  could  not  be  specifically  enforced 
by  any  process  known  to  the  Common  Law  (e).  It  followed  that  when 
an  intervening,  or,  as  it  was  called,  a  particular  estate,  was  granted 
with  future  estates  to  take  effect  by  way  of  remainders,  the  livery 
must  be  made  once  for  all  at  the  creation  of  the  estate,  and  when 
made,  it  inured  to  all  persons  to  whom  the  future  estates  were  given, 
provided  the  chain  were  kept  entire,  and  not  disturbed  or  broken  in 
the  interim,  and  there  were  a  person  to  whom  the  seisin  could  inure 
instantly  on  the  determination  of  each  preceding  estate.  Following 
up  these  principles,  if  the  precedent  estate  be  an  estate  for  years,  the 

(a)  Fearae,  Cont.  Rem.  216,  7th  edition  ;  (c)  Great  part  of  this  learning  was  super- 
see  Sweet's  Note  (8)  to  Bla.  Coram,  uli  sup.  seded   by   the   statute    7   &  8  Vict.  c.  76  ; 

(b)  V.  supra,  p.  33  and  139,   as  to  the  and  it  has  been  seriously  broken  in  upon  by 
origin  and  source  of  this  rule.     "  The  vie-  its  successor,  the  8  &  9  Vict.  c.  106,  which 
tories  and  the  civil  policy  of  Constantine,"  repeals  the  former  Act ;  v.  «??/.  p.  158-9. 
says  Gibbon,  "no  longer  influence  the  state  (d)  See  2  Bla.  Comm.  166. 

of  Europe,  but  a  considerable  portion  of  the  (e)  The  county  court  could  not  enforce  it, 

globe   still   retains    the    impression  which    it  as  perhaps  it   might    have    done    before    the 

received  from   the   conversion   of  that   mo-  Conquest,    had   livery  then  been    necessary, 

narch,"  Gibbon,  iii.  c.  xx.  p.  232,  Milman's  for  that  court  could  not   now  hold   plea  of 

ed.     If  I  have  not  led  myself  into  error,  our  land  but  by  the  king's  writ,  and  there  was 

system  of  jurisprudence  also  has  been  not  a  none  for  such  a  case,  see  Glanv.  x.  c.  8.     So 

little  influenced  by  the  edicts  of  that  cele-  no  real  action  or  vindicatio  would  lie  in  such 

brated  emperor,  case  by  the  Roman  law,  v.  infra. 
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livery  of  seisin  must  be  made  to  the  tenant  for  years,  though  his  own 
estate  does  not  require  livery.  In  such  case,  indeed,  the  estate  of  the 
person  in  remainder  commences  immediately,  the  possession  of  a 
termor,  (vrho,  as  before  mentioned,  has  an  usufructuary  interest  rather 
than  an  estate,)  being  the  possession  of  the  freeholder  (a).  An  estate 
in  remainder  might,  as  before  stated,  be  limited  on  a  contingency,  or 
a  precedent  estate  might  be  made  to  cease  on  a  particular  event,  and 
another  estate  to  commence ;  but  it  was  necessary  that  such  expectant 
estates  should  vest  eo  instanti  that  the  preceding  estate  was  made  to 
determine,  so  that  the  chain  of  seisin  might  never  be  interrupted  {b). 
If  the  particular  estate  were  void  in  its  creation,  or  were  by  any  means 
defeated  afterwards,  or  any  intervening  estate  were  destroyed,  so  as 
to  leave  a  chasm  between  one  estate  and  another,  the  expectant  estate 
or  remainder,  unless  vested,  could  not,  for  the  reason  above  stated, 
ever  take  effect  (c).  So  strictly  was  the  principle  adhered  to,  that  it 
was  held  by  all  the  judges,  though  the  House  of  Lords  held  the  con- 
trary ;  that  if  a  gift  were  made  to  one  for  life  with  remainder  to  his 
eldest  son  in  tail,  and  the  tenant  for  life  died  without  issue  born, 
but  leaving  his  wife  enceinte,  the  son,  when  born,  could  not  take  the 
land  by  virtue  of  this  remainder  (d),  for  by  reason  of  the  chasm  between 
the  death  of  the  ancestor  and  the  birth  of  the  son,  without  a  new  livery 
he  could  not  have  had  seisin ;  and  to  settle  the  matter,  an  express 
Act  of  Parliament  was  passed  in  favour  of  posthumous  children  (e). 
On  the  same  principles  an  estate  in  fee  could  not  be  made  to  shift  from 
one  to  another  by  any  circumstance  subsequent  to  its  creation,  as  on 
the  donee  coming  into  possession  of  another  estate  ;  nor  could  a  new 
and  distinct  estate  be  made  to  spring  up  at  a  future  period,  independ- 
ently of  any  other  estate;  neither  could  a  power  or  authority  be  reserved 
to  the  grantor,  or  be  given  to  any  other  person,  to  limit  an  estate,  or 
create  any  change  upon  it,  in  derogation  of  the  estates  created  by  the 
original  feoffment,  not  even  by  means  of  a  fresh  livery  of  seisin  ;  for 
by  the  original  livery  all  the  estate  had  passed  out  of  the  feoffor  ; 
there  was  nothing,  therefore,  remaining  in  him  out  of  which  any  livery 
he  might  afterwards  make  could  operate  :  moreover,  to  give  a  man  an 
estate,  and  yet  reserve  a  power  to  recall  it,  was  such  a  repugnancy  as 
the  Common  Law  would  not  permit  (/).  The  practical  effect  of  the 
doctrine  we  have  just  been  considering  may  be  concisely  stated  to  be 

{a)  See    2    Bla.   Comm.    1G6,    1G7  ;    and  (c)  See  2  Bla.  Comm.  167,  and  note  (6). 

Hayes's  Elem.  View,  p.  21.  {d)   I  Salk.  Rep.  228  ;  4  Mod.  282. 

{b)  See  Sugden,    Introd.    to    Gilbert    on  (e)    10    &    11    Will.   III.  c.    16;    2    Bla. 

Uses,  p.  xl.     I  would  strongly  recommend  a  Comm.  169. 

perusal   of  this   admirable  little  Treatise  to  (/)  See  Sugd.  Introd.  to  Gilbert,  xl.  xli ; 

every  student.  and  3  Ch.  Ca.  66. 
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this,  that  a  substantive  limitation  of  a  future  estate,  as  such,  is  void  at 
the  Common  Law  (a). 

That  the  rule  which  has  just  been  considered  was  technical, 
depending  on  the  doctrine  of  livery,  appears  from  this,  that  chattel 
interests,  as  leaseholds,  which,  as  personal  property,  continued,  as 
before  mentioned,  to  be  enjoyed  by  alodial  right,  and  were  not  the 
subject  of  livery,  might  be  given  in  any  way  that  the  contracting 
parties  chose  to  determine,  whether  the  estate  were  to  commence  im- 
mediately or  in  futuro.  So  a  rent-charge  created  de  novo,  a  rent 
not  being  the  subject  of  livery,  might  be  granted  so  as  to  commence 
at  a  future  day,  or  so  as  to  cease  for  a  time  only,  and  afterwards  to 
revive  (b).  But  a  rent  in  esse,  that  is  already  created,  could  not  be  so 
granted ;  and  the  reason  assigned  was,  that  if  freehold  interests  of  this 
kind  were  thus  split  and  severed,  it  might  hide  the  person  in  whom 
the  right  was,  by  which  means  the  person  claiming  a  precedent  right 
to  the  rent,  which  could  not  be  the  case  in  a  grant  of  a  rent  de  novo, 
might  not  be  able  to  discern  against  whom  to  bring  his  praecipe,  that 
is,  to  commence  his  action  for  recovering  it ;  and  the  same  reason 
was  applied  in  support  of  the  rules  above  stated,  as  to  granting  estates 
in  lands  in  futuro,  or  in  such  manner  that  there  might  be  a  chasm  in 
the  seisin  of  lands  (c). 

These  fetters  and  restrictions  upon  the  disposition  of  real  property 
have  been  for  the  most  part  evaded  through  the  interference  of  the 
Court  of  Chancery,  as  will  be  noticed  in  a  subsequent  part  of  this 
work. 

By  an  Act  passed  in  the  last  year  (7  &  8  Vict.  c.  76)  it  was  enacted 
that  no  estate  in  land  should  be  created  by  way  of  contingent  remainder, 
but  that  every  such  estate  should  take  effect  as  an  executory  estate, 
thus  making  contingent  remainders  in  effect  substantive  gifts  inde- 
pendent of  any  prior  gift,  and  by  consequence  indestructible  equally 
as  executory  devises.  That  provision  is  absolutely  repealed  by  the  1st 
sect,  of  the  stat.  8  &  9  Vict.  c.  106  ;  but  by  the  8th  sect,  of  that  statute 

(a)  "For  reasons  derived  from  the  feudal  sidered  as  mere  contracts, 
policy,  if  not  inherent  in  the  very  nature  of         (b)  Cruise,  iii.  308,  §  21  ;  309,  §  23. 
the  primitive  modes  of  conveyance,^''  Hayes's  (c)  Cruise,  iii,  p.  293,  4th  edit.  §  23,   24, 
Elementary  View,  p.  20,  which  is  written  in  25  ;  Sugden,    Introd.  p.  xl.      For   a   similar 
that  eminently  lucid  style  that  distinguishes  reason  a  person  could  not  by  the  old  Roman 
all  his  works.     The  feudal  policy  referred  to  law    appoint    that   at   a   future    day   a    cer- 
is,  that  "  there  must  always  be  an  immediate  tain  person  should  be   his  heir ;  there  would 
tenant  of  the  freehold,"  see  Butler's  Note  to  have  been  no  one  against  whom,  in  the  mean 
Co.  Litt.  362  b  ;    1  Rep.  Real  Prop.  p.  7.  time,  actions  could  be  brought  on  the  testa- 
In  substance  both  reasons  appear  to  be  the  tor's  obligations,  Just.  Inst.  ii.  14.  9.     In- 
same  ;  where  no  seisin  was  conferred,  there  deed,  the  reason,  as  applied  to  the  particular 
could  be  no   tenant  of  the  freehold.     The  case,  was  Roman,  as  will  be  noticed  hereafter, 
reason  given  by  Lord  Raymond,  151,  2  Bla.  title.  Actions. 
Comm.  165,  is,  that  future  estates  were  con- 
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all  contingent  remainders  are  protected,  notwithstanding  the  deter- 
mination by  forfeiture  (which,  as  before  observed,  can  hardly  now 
happen),  surrender^  or  merger  of  any  preceding  estate  of  freehold,  in 
the  same  manner  in  all  respects  as  if  such  determination  had  not 
happened  (a). 

The  necessity  for  livery  of  seisin,  or  anything  equivalent  to  it  (for 
the  delivery  of  the  deed  (b)  has  no  relation  to  delivery  of  the  subject), 
being,  as  before  noticed  (c),  abolished  by  the  same  Act,  the  principal 
if  not  the  only  reason  for  the  rule  that  all  estates  must  be  continuous 
is  put  an  end  to ;  and  if  the  rule  is  to  be  considered  as  having  been 
founded  on  feudal  maxims  {d),  looking  to  the  abolition  of  military 
tenure  and  of  real  actions,  those  reasons  can  no  longer  be  said  to 
exist.  But  Common  Law  estates  in  remainder  must  still  be  con- 
tinuous, and  not  by  way  of  future  substantive  gift ;  nor,  perhaps,  was 
it  intended  by  the  stat.  7  &  8  Vict.  c.  76,  to  have  altered  the  law  in 
this  respect  (e). 

There  is  an  exception  to  the  rule  that  the  chain  of  seisin  must  be 
kept  up,  in  regard  to  Church  property^  or  land  held  in  frankalmoigne ; 
for  as  there  must  be  an  interval  between  the  death  of  one  incum- 
bent and  the  appointment  of  another,  in  such  case  the  freehold  was 
allowed  to  be  in  aheyance.  The  doctrine  is  thus  stated  by  Littleton. 
If  a  parson  of  a  church  dieth  now  the  freehold  of  the  glebe  of  the 
parsonage  is  in  none  during  the  time  that  the  parsonage  is  void,  but 
in  abeyance — namely,  in  consideration  and  in  the  understanding  of 
the  law — until  another  be  made  parson  of  the  same  church,  and  im- 
mediately when  another  is  made  parson,  the  freehold  in  deed  is  in  him 
as  successor;  and  in  regard  to  such  property  the  fee-simple  itself  is  in 
abeyance,  being  neither  in  the  parson,  the  patron  and  the  ordinary,  nor 
either  of  them  (/).  So  during  the  suspense  of  a  contingent  remainder, 
as  to  the  right  heirs  of  J.  S.,  he  being  living,  it  has  been  considered 
that  the  fee-simple  is  in  abeyance  {g). 

(a)  See  Neale  on  Real  Prop.  Acts,  p.  57.  to  one  for  life  or  in  fee  from  a  future  day,  for 

(J)  As  to  which,  V.  infra.  this   would    not    have  put   the   freehold   in 

(c)  Sup.  p.  140,  n.  (/).      The  words  are,  abeyance  ;    it  would   have   remained   in   the 

"  all  corporeal  tenements  and  hereditaments  grantor. 

shall,  as  regards  the  conveyance  of  the  im-  (e)  It  would  seem  that  the  unqualified  right 

mediate  freehold  thereof,  be  deemed  to  lie  in  of  disposition  at  common  law  can  hardly  be 

grant  as  well  as  in  livery,"  §  2  ;  and  by  §  4  restored  without  the  abolition  of  tenure, 
the   word    "  give  "    or    "  grant  "    (v.    sup.  (/)  Litt.  §  647,  648.    It  is  the  same  in  the 

p.  138)  in  a  deed  shall  not  imply  any  cove-  case  of  a  bishop,  dean,  &c.  Co.  Litt.  342  b ; 

nant  in  law,   except  by  force  of  any  Act  of  Bracton  describes  the  state  of  the  fee-simple 

Parliament.     See  Neale  on  Real  Prop.  Acts,  in  the  interval  as  being  an  hereditas  jacens, 

p.  37—39.  lib.  i.  c.  2.  fo. 

(<f)  Feudal  reasons  alone,  without  regard         (g)  Co.  Litt.  343  a ;  Feame's  Contingent 

to  the  doctrine  of  livery  of  seisin,  could  not  Remainders,  6th  edit.  351. 
have  operated  against  the  validity  of  a  grant 
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A  Reversion,  as  its  name  imports,  may  be  described  to  be  a  right 
which  resides  in  the  grantor  or  his  representatives  that  the  land 
granted  for  any  estate  short  of  a  fee-simple  (so  long  as  it  remains 
unenlarged  into  a  fee-simple,  where  that  is  allowable)  shall  return  to 
him  after  the  estate  granted  shall  have  been  fully  enjoyed.  It  is,  as 
before  mentioned,  an  estate  in  expectancy  :  the  right  of  reverter 
secured  by  the  statute  de  donis  constitutes  an  estate  of  this  description, 
and  such  an  estate  is  capable  of  being  impressed  with  similar  limita- 
tions as  an  estate  in  fee  (a). 

I  proceed  to  take  a  general  view  of  the  different  modes  of  aliena- 
tion. 

We  have  seen  that  the  original  mode  of  Voluntary  Alienation  of 
estates  of  freehold  in  corporeal  hereditaments  was  by  delivery,  or 
livery  of  seisin ;  but  as  before,  so  after  the  Conquest,  it  was  usual  to 
have  a  writing  as  evidence  of  the  transaction  (b),  particularly  after 
h  became  usual  to  create  successive  interests :  where  conditions  and 
charges  were  introduced  to  affect  freehold  estates,  a  deed,  as  we 
have  seen,  was  absolutely  necessary.  After  the  Conquest,  sealing  (c) 
instead  of  signing  was  introduced,  to  authenticate  written  charters  {d), 
and  instruments  so  sealed,  when  perfected  by  being  also  delivered, 
acquired  the  name  of  deeds  (e).  Deeds  are  either  Indentures  or 
Deeds  poll.  The  most  important  distinction  between  them  is  that  a 
deed  poll  is  considered  as  a  deed  made  between  the  party  or  parties 
who  executed  it  on  the  one  side,  and  all  the  world  on  the  other,  or 
rather  as  a  declaration  addressed  to  all  mankind  of  what  the  party 
executing  it  has  done,  so  that  any  person  may  take  a  right  of  action 
on  a  covenant  contained  in  a  deed  poll.  But  an  indenture,  (which 
is  so  called  because  originally  each  party  took  a  copy,  all  the  copies 
being  cut  off  the  same  parchment  in  a  waving  line)  (/"),  is  made  only 
between  the  persons  named  as  parties  to  it ;  so  that  an  indenture 
between  A.  B.  and  C,  containing  a  covenant  by  A.  with  D.,  would  not 
give  a  right  of  action  to  D,  So  a  stranger  to  an  indenture  could  not 
take  a  release  under  it,  or  an  estate  unless  by  way  of  remainder,  or 
through  the  Statute  of  Uses,  which  will  be  hereafter  noticed.  Now  a 
stranger  may  take  immediately  under  an  indenture,  and  a  deed  may 
have  the  effect  of  an  indenture  without  being  actually  indented ;  but 

(a)  See  Hayes's  Introd,  to  Conveyancing,  essential   to   the   validity  of  a  written  will, 

i.  p.  132.  Just.  Inst.  ii.  10.  2  and  3. 

(h)  "Ad  perpetuam  raemoriam,"  Bracton,  {d)  See  Stat.  Exon.    14   Ed.  I.;   2  Bla. 

fo.  33  b.  Comm.  306. 

(c)  Bracton,  38  a.      By  the  Roman   law  (e)  See  Co.  Litt.  171  b. 

the  solemnity  of  sealing  by  the  witnesses  was  (/)  Bracton,  34  a. 
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indenture  is  still  the  distinctive  appellation  of  deeds  made  between 
more  than  one  party  (a). 

The  inconveniences  which  induced  Constantine  to  require  that  there 
should  be  a  writing  as  well  as  delivery  of  possession,  at  length  produced 
an  enactment  of  the  legislature  to  the  same  effect  in  England.  By 
the  statute  29  Car.  II.  c.  3,  commonly  called  the  Statute  of  Frauds,  it 
is  enacted  that  all  leases,  estates  of  freehold,  or  terms  of  years,  or 
any  uncertain  interest  of,  in,  or  to,  or  out  of  any  lands,  tenements 
or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or  by 
parol  (Z>),  and  not  put  in  writing  and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  thereunto  lawfully  authorized 
by  writing,  shall  have  the  force  and  effect  of  leases  at  will  only,  any 
consideration  or  any  usage  to  the  contrary  notwithstanding  (c).  This 
extinguished  the  passing  of  estates  by  livery  of  seisin  only.  By  the 
third  section  it  is  enacted,  that  no  leases,  estates,  or  interests  of  free- 
hold for  years,  or  any  uncertain  interests  in  any  messuages,  manors, 
lands,  tenements  or  hereditaments  (except  copyhold  or  customary 
lands),  shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by 
deed  or  note  in  writing  signed  by  the  party  so  assigning,  &c.,  or  his  agent 
lawfully  authorized  in  writing,  or  by  act  and  operation  of  law  (d).  A 
deed,  it  is  to  be  observed,  is  good  at  common  law  whether  there  be 
a  consideration  or  not,  for  its  solemnity  always  imports  a  considera- 
tion (e)  ;  and  when  a  consideration  is  stated,  whether  it  be  true  or 
false  cannot  be  examined  into  at  law(/);  it  is  otherwise  of  a  mere 
agreement  (g). 

Conveyances  at  Common  Law,  are,  according  to  Sir  Wm.  Blackstone's 
description,  of  two  kinds — namely,  original,  or  primary,  comprising 
those  under  which  the  estate  or  interest  first  arises ;  and  derivative,  or 
secondary,  comprising  those  whereby  the  benefit  or  estate  created  by 
a  deed  of  an  original  character,  is  enlarged,  restrained,  transferred,  or 
extinguished  (A).      Original  are, 

1st.  A  Feoffment,  which  has  already  been  described;  and,  2nd.  A 
Gift:  both  have  for  their  subject  corporeal  hereditaments,  as  land, 

(a)  2  Bla.  Comm.  p.  296,  and  the  cases  in  from  the  making  thereof,  wherein  a  rent  of 
note  (2),  by  Sweet.  By  the  stat.  8  &  9  Vict,  two-thirds  at  least  of  the  value  is  reserved,  are 
c.  106,  §  5  (substituted  for  §  11,   7  &  8  Vict,      excepted,  §  2. 

c.  76),  it  is  enacted  that  the  benefit  of  a  con-  {d)  §  3.     This  section,  it  will  be  seen,  de- 

dition   or  covenant  respecting  any  lands   and  nies  effect  to  a  deed  unsigned,   which  the  first 

tenements  or    hereditaments    may  be    taken,  does  not,  v.  infra,  p.  162. 

though  the  taker  be  not  named  a  party  to  the  (e)  Crompt.  63  ;    Cook  v.  Fountain,  a.d. 

indenture  ;  and   that   a  deed  shall  have  the  1676,  3  Swanst.  587. 

effect   of  an   indenture,  though  not  actually  (/)  Crompton,  62  b,  63  b;  Dyer,  169. 

indented.  (y)  Dr.  and  Stud.   Crompt.  62  b.     As   to 

(b)  Parol  in  legal  language  always  includes  the  Construction  of  Deeds,  v.  infra. 
writing  not  sealed  as  well  as  word  only.  [h)  2  Bla.  Comm.  309. 

(c)  §  1.  Leases  not  exceeding  three  years 

M 
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the  first  being  applied  to  conveyances  in  fee,  the  latter  {Donatio)  (a)  to 
conveyances  in  tail. 

3rd.  A  Grant,  by  which  incorporeal  hereditaments,  as  rents,  rights  of 
common,  reversions,  and  the  like,  are  conveyed ;  of  such  things  no 
livery  can  be  had  (Z>)  (though  seisin  may),  they  therefore  pass  merely 
by  the  delivery  of  the  deed  of  grant  (c).  No  incorporeal  hereditament 
can  be  created  or  transferred  except  by  deed  ;  all  such  rights  are 
said  emphatically  to  lie  in  grant,  and  not  in  livery.  This  does  not 
apply  to  estates  of  inheritance  only ;  a  right  of  common,  or  an  ease- 
ment, as  a  right  of  way,  cannot,  even  at  common  law,  independently 
of  the  Statute  of  Frauds,  be  granted  for  life  or  years  without  deed  any 
more  than  they  can  be  granted  in  fee  {d). 

4th.  A  Lease  is  described  to  be  a  conveyance  of  any  lands  or  tene- 
ments for  life,  for  years,  or  at  will,  but  always  for  a  less  term  than  the 
lessor  has  in  the  premises ;  and  usually  in  consideration  of  a  rent,  or 
other  annual  recompense  :  a  lease  for  life  of  corporeal  hereditaments 
requires  livery  of  seisin.  The  Statute  of  Frauds  did  not  make  it 
necessary  that  a  deed  should  be  executed  in  order  to  create  a  leasehold 
interest  for  years,  it  only  required  a  writing;  now  a  deed  is  necessary  (e). 

6th.  A  Deed  of  exchange  is  a  mutual  grant  of  equal  interests,  that  is, 
fee-simple  for  fee-simple  and  the  like,  of  things  lying  in  livery  of 
seisin  or  in  grant ;  it  is  not  necessary  that  they  should  be  of  equal  value. 
Xwery  of  seisin  was  never  considered  necessary  to  perfect  an  exchange, 
entry  was  sufficient  {f). 

6th.  A  Deed  of  partition.  A  partition  is  where  two  or  more  joint 
tenants,  coparceners,  or  tenants  in  common,  agree  to  divide  the  lands 
so  held  amongst  them,  each  taking  a  distinct  part  in  severalty  ; 
coparceners  being  compellable  to  make  partition  at  common  law, 
might  have  made  it  by  parol.  Now  by  the  statute  8  &  9  Vict.  c.  106, 
§  3,  (in  substitution  for  §  3  &  4,  7  &;  8  Vict.  c.  76,)  every  partition  and 
exchange  of  any  tenements  and  hereditaments,  not  being  copyhold, 
and  every  lease  required  by  law  to  be  in  writing  of  any  tenements  or 
hereditaments,  and  every  assignment  of  a  chattel  interest,  not  being 
copyhold,  in  any  tenements  or  hereditaments,  and  every  surrerider  in 
writing  of  an  interest  in  any  tenements  or  hereditaments  not  being 
a  copyhold  interest,  and  not  being  an  interest  which  might  by  law 

(a)  V.  2  Bla.  Comm.  317.  position  of  the  law  on  this  subject.     What  is 

(J)  Bracton,  ii.  c.  18.  p.  39  b.     "  Incor-  the  legal  efifect  of  a  license  as  distinguished 

poralia — dicuntur  quasi  possideri,  tradi  enim  from  a  grant,  and  where  it  is  revocable,  and 

possunt   vel   quasi,     per   patientiam    et   per  where  not,   is  fully  entered  into  by  that  very 

usum,"  ii.  c.  17.  §  2  and  3.  p.  38  b.  accomplished  lawyer. 

(c)  2  Bla.  Comm.  317.  (e)  See  2  Bla.  Comm.  317,  et  seq.  and  Mr. 

{d)  Judgment  in   Wood  v.   Ledbitter,   ix.  Sweet's  notes,  and  Stat.  8  &  9  Vict.  c.  106. 

Jur.  187,  in  Scacc.     The  judgment  delivered  §  3. 

by  Mr.  B.  Alderson  contains  a  luminous  ex-  (/)  2  Bla.  Comm.  323. 
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have  been  created  without  writing  (a),  must  be  by  deed  or  it  is 
Toid  at  law. 

Derivative  Conveyances  are,  1st.  A  Release,  which  is  a  discharge  or 
convevance  of  a  man's  risht  in  lands  or  tenements  to  another  that 
has  some  former  estate  in  possession,  or  who  has  a  vested  estate 
preceded  by  an  estate  in  possession  (b).  A  release  may  also  operate 
to  pass  an  estate  or  a  right,  or  by  way  of  enlargement  of  an 
estate  (c). 

2nd.  and  3rd.  Confirmation  and  Surrender.  A  deed  of  confirmation 
is  used  for  confirming  an  estate  which  is  voidable.  A  deed  of  sur- 
render is  where  a  less  estate  is  surrendered  to  the  person  having  the 
greater,  being  the  direct  opposite  to  a  release. 

In  a  Surrender  livery  of  seisin  was  not  considered  necessary,  for  the 
particular  estate  of  the  one  and  the  remainder  of  the  other  were  one 
and  the  same  estate,  and  livery  having  been  made  at  the  creation 
of  it,  there  was  no  necessity  for  making  it  again;  and  for  a  similar 
reason  no  livery  was  required  on  a  release  or  confirmation  in  fee  to  a 
lessee  for  years,  or  even  at  will,  though  a  freehold  thereby  passed  ;  for 
where  there  was  already  a  possession  of  the  same  land  by  the  lease  of 
the  same  man  before,  it  would  be  vain,  it  was  said,  to  make  livery  to 
him  {d)  ;  but  this  did  not  extend  to  a  person  who  was  tenant  only  by 
sufferance,  because  though  he  had  a  possession,  it  was  without  privity  (e). 
From  this  last  property  of  releases,  they  were  used  in  the  reign  of 
Edw.  IV.,  indeed  before  that  time,  as  a  means  of  transferring  free- 
holds without  livery  of  seisin  ;  thus  on  an  intended  sale,  a  lease  for 
three  or  four  years  was  made  to  the  purchaser,  and  after  he  had 
entered  into  possession  under  the  lease,  a  release  of  the  inheritance 
was  made  to  him  by  the  vendor,  by  which  means  he  became  seised  of 
the  fee-simple;  the  purchaser  being  already  in  actual  possession,  livery 
of  seisin,  for  the  reason  before  mentioned,  was  unnecessary  {f).  Aided 
by  the  Statute  of  Uses,  this  has  become,  as  after  mentioned,  the  estab- 
lished form  of  conveyance  of  corporeal  hereditaments  {g). 

{(>)  As  in  the  case  of  a  surrender  by  the  on  the  part  of  Sir  W.  Blackstone. 

acceptance  of  a  new  lease.    Mr.  Neale  (p.  34)  (c)  Ibid,  and  notes  by  Sweet. 

has  noticed  some  other  cases  which  are  left  (d)  Litt.  §  460. 

untouched  by  this  statute.  (e)  Co.   Litt.   270,   271 ;    Litt.  §  461  ;    2 

(b)  Bracton,  33  b;    2  Bla.  Comm.   324  ;  Bla.  Comm.  326. 

and  Sweet's   notes.      Mr.  Ritso,  in  his  in-  (/)  Reeves,   Hist.  iii.  365  ;    32  Hen.  VL 

troduction  to  the  Science  of  the  Law,  who  8  ;  Crabbe,  Hist,  of  the  Law,  383. 

is   very  severe   on    Sir  William    Blackstone  (g)  Report  in  Real  Prop.  p.  8,     The  ne- 

throughout,    takes    occasion    particularly  to  cessity  for  livery  of  seisin,  or  a  lease  for  a 

animadvert    on    the    learned    commentator's  year  or  other   term    has  been    abolished   by 

classification  of  releases,  p.  43  ;    but,  as  far  the  8  &  9  Vict.  c.  106,   §  2,  before  referred 

as  I  can  judge,  his  strictures  are  not  of  much  to,  stip.   p.  161 — 2  :    the  stat.   4  &   5  Vict, 

practical  importance.     Mr.  Sweet  has,  how-  c.  21,  had  before  made  the  lease  for  a  year 

ever,  noticed  and  corrected  some  inaccuracies  unnecessary. 

M  2 
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4tli.  An  Assignment  is  also  described  to  be  a  derivative  conveyance  : 
it  is  properly  a  transfer  or  making  over  of  the  right  one  has  in  any 
estate ;  but  it  is  now  usually  applied  to  the  transfer  of  terras  for  years 
and  other  chattel  interests.  The  Statute  of  Frauds  required  that  an 
assignment  of  terms  for  years  should  be  by  deed  or  note  in  writing ; 
now  it  must  be  by  deed  (a). 

5th.  A  Defeazance  is  also  classed  amongst  derivative  conveyances; 
it  is  a  collateral  deed,  made  at  the  same  time  with  a  conveyance,  con- 
taining certain  conditions,  upon  the  performance  of  which  the  estate 
then  created  may  be  defeated  {b).  Such  a  deed  was  allowed  its  effect 
by  the  ancient  law  as  part  of  the  original  conveyance,  no  subsequent 
secret  revocation  of  an  estate  conveyed  by  livery  of  seisin  being 
allowed,  as  it  would  have  operated  as  a  transfer  of  an  estate  granted, 
without  the  formalities  essential  to  such  transfer  (c). 

Fines  and  Recoveries,  the  nature  of  which  has  been  already  ex- 
plained, having  been  moulded  as  convenience  required,  were  from  an 
early  period  made  use  of  as  common  modes  of  assurance.  At  the 
time  when  the  Act  about  to  be  mentioned  was  passed,  there  were  four 
sorts  of  fines,  the  names  of  which  only  it  is  now  necessary  to  mention, 
1st,  a  fine  Sur  conuzance  de  droit  come  ceo,  Sfc;  2ndly,  a  fine  Sur 
conuzance  de  droit  tantum;  3rdly,  a  fine  Sur  concessit ;  and  4thly,  a  fine 
Sur  done  grant  et  render.  The  first  and  third  were  those  in  general 
use  ;  the  second  was  sometimes  used,  but  the  same  purposes  could  be 
attained  either  by  the  first  or  third.  The  fourth  had  become  obsolete. 
The  first  was  always  levied  with  proclamations  (d),  and  so  it  seems 
was  the  fourth  fine.  But  the  second  and  third  were  usually  levied 
without  proclamations. 

The  three  principal  uses  to  which  fines  were  applied  were,  to  bar 
estates  tail  and  enable  a  tenant  in  tail  to  acquire  or  pass  a  base  fee 
determinable  on  the  failure  of  the  issue  in  tail  in  virtue  of  the  stat.  32 
Hen.  VIII.  c.  36,  above  mentioned, — to  gain  a  title  by  non-claim, — and  | 
to  pass  the  estates  and  bar  the  rights  of  married  women.  For  the  two 
first  objects  the  first  fine  was  usually  resorted  to ;  the  last  object 
was  often  accomplished  by  tlie  first  fine,  sometimes  by  the  second,  but 
more  frequently  by  the  third,  which  was  usually  resorted  to  for  con- 
veying the  life  estates  and  interests  of  married  women,  and  for  creating 
terms  of  years  to  bind,  by  way  of  estoppel,  their  contingent  or 
executory  or  other  estates  and  interests. 

(a)  8    &  9  Vict.  c.  106,   §  3;   supra,  p.  tions  are  stated  in  Mr.  Sweet's  notes,    and 
162.  the   modern  authorities  on  the   subject   are 

(b)  2  Bla.  Coram.  326-7.  there  referred  to. 

(c)  The  essentials  to  these  several  modes  {d)  V.  sup,  p.  142,  note  (e). 
of  conveyance  or  transfer  and  their  qualifica- 
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The  binding  effect  of  a  fine  in  passing  the  estate  and  interests  of  a 
married  woman  in  real  estate  appears  to  have  arisen  from  its  having 
been  established  that  a  judgment  against  husband  and  wife  in  a  suit 
for  her  land  should  be  as  conclusive  as  if  given  against  a  feme  sole. 
Permitting  them  to  compound  the  suit  by  a  final  agreement  of  record, 
in  the  same  manner  as  other  suitors,  was  no  great  or  difficult  transition, 
the  Court,  by  a  private  examination  of  the  wife,  first  ascertaining 
whether  the  consent  of  the  wife  was  given  of  her  free  will  and  not  by 
compulsion  {a).  A  fine  according  to  the  sort  used  would  also  produce 
other  effects,  as  by  way  of  estoppel,  and  of  confirmation,  and  by  way 
of  release  and  extinguishment  {h). 

The  principal  use  of  a  recovery,  as  already  noticed,  was  to  enable 
a  tenant  in  tail  to  bar  not  only  his  estate  tail  but  also  all  remainders, 
reversions,  conditions,  collateral  limitations  and  charges  not  prior 
to  the  estate  tail,  and  to  acquire  or  pass  a  fee-simple  or  an  estate 
commensurate  with  the  estate  of  the  settlor.  A  Recovery  would 
produce  other  effects ;  amongst  the  rest,  it  would  release  rights, 
interests,  and  powers ;  it  would  also  extinguish  or  destroy  contin- 
gent remainders  or  executory  interests;  and  although  it  was  not 
usual  to  suffer  a  recovery  except  when  it  was  necessary  to  bar  en- 
tails and  remainders  over,  it  was  not  unfrequently  made  use  of  at  the 
same  time  to  convey,  release,  bar,  or  extinguish  the  estates,  rights, 
powers  and  interests  of  married  women  and  others  (c). 

Fines  did  not  require  the  concurrence  of  the  tenant  of  the  imme- 
diate freehold,  therefore  tenants  in  tail  in  remainder  were  enabled  by 
the  statutory  effect  of  fines  to  bar  their  issue  {d).  However,  in  all 
Recoveries  it  was  necessary,  following  the  rules  which  governed  real 
actions,  that  the  person  against  whom  the  action  was  brought  (the  tenant 
to  the  prsecipe  or  writ  by  which  the  action  usually  brought  was  com- 
menced) should  be  actually  seised  of  the  freehold,  else  the  recovery 
was  void.  A  tenant  for  life  was  qualified  in  this  respect  to  suffer  a 
Recovery;  but  recoveries  suffered  by  tenants  for  life  were  declared  to 
be  void  against  those  in  remainder  and  reversion  by  stats.  32  Hen.  VIII. 
c.  31,  and  14  Eliz.  c.  8  (e),  though  such  a  recovery  amounted  to  a  for- 
feiture, and  thus  prevented  any  contingent  remainders  depending  on  the 
estate  for  life  from  taking  effect  (/) .     A  tenant  in  tail  in  remainderj, 

(a)  Harg.'s  note  (171)  to  Co.  Litt.  121  a.  {d)  Hayes'  Introd.  i.  p.  131. 

(i)  First  Report  of  the  Commissioners  of  (e)  Cruise,    v.    p.   351-2.    398.      Women 

Real  Property,   p.   21  ;    and    see   Hargrave's  having  estates  tail  by  the  husband's  provision 

note,   above  cited  ;    but  more   especially  Mr.  had  been  prohibited  from  suffering  Recoveries 

Hayes's  Introd.  i.  p.  138—43.  by  stat.  11  Hen.  VII.  c.  20,  Cruise,  v.  408 

(c)    1st    Report    of    Real    Prop    Comm.  et  seq.  ' 

p.  22  ;  and  Hayes'  Introd.  i.  145.  (/)  lb.  and  see  Hayes,  i.  134. 
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after  an  estate  for  life,  of  course  was  not  so  qualified,  therefore  could 
not  of  himself  suffer  a  Recovery.  In  virtue  of  a  proviso  in  the  last 
cited  statute,  the  tenant  for  life  might  join  with  the  persons  in 
remainder  or  reversion  in  suffering  a  common  recovery  (a),  but  this 
was  entirely  at  his  option,  so  that  a  tenant  for  life  had  in  this  respect 
the  power  of  protecting  the  entail  to  some  extent  (h),  a  circumstance 
that  will  help  to  explain  the  nature  of  the  protector  of  the  settlement 
introduced  by  the  Act  about  to  be  noticed. 

Great  difficulties  were  frequently  thrown  in  the  way  of  barring  entails 
by  the  mode  thus  offered,  and  serious  mischiefs  arose ;  indeed  the 
complication  arising  from  such  a  state  of  the  law  as  has  been  above 
hastily  described  was  extreme  (c).  The  stat.  8  &  4  Will.  IV.  c.  74, 
founded  on  the  first  Report  of  the  Real  Property  Commissioners,  and 
elaborated  with  consummate  skill,  as  is  universally  allowed  {d),  by 
Mr.  Brodie,  one  of  the  Commissioners,  was  passed  to  correct  these 
inconveniences. 

I  propose  now  to  give  a  short  account  of  the  provisions  of  that  very 
important  statute  (e)  ;  in  doing  which  I  shall  best  consult  the  student's 
ease,  and  guard  myself  and  him  from  error,  by  resorting  to  some  of  the 
very  able  works  which  have  since  been  published  on  the  law  of  real 
property.     The  principal  objects  of  this  statute  are  described  to  be  (/), 

'•  1st.  To  abolish  fines  and  recoveries,  and  to  make  warranties  by  a 
tenant  in  tail  no  longer  effectual  for  barring  entails. 

2nd.  To  enable  a  tenant  in  tail  to  make  an  effectual  alienation  by 
any  deed,  to  be  inrolled,  by  which  a  tenant  in  fee  can  convey ;  but 
without  repealing  the  statute  de  donis. 

3rd.  To  make  the  beneficial  owner  of  an  estate  for  years  determin- 
able on  life,  or  of  any  greater  estate  prior  to  an  estate  tail  under  a 
settlement,  the  protector  of  the  settlement  for  the  purpose  of  consenting 
to  a  disposition  by  a  tenant  in  tail  in  remainder. 

4th.  To  repeal  the  statute  11  Hen.  VII.  c.  20,  restraining  the  alien- 
ation by  married  women  tenants  in  tail  of  lands  of  the  gift  of  their 
husbands,  except  as  to  settlements  made  before  the  passing  of  the  Act 
3  &;  4  Will.  IV.  c.  74,  now  under  consideration. 

5th.  To  provide  new  methods  by  which  estates  tail  and  interests 
expectant  thereon  may  be  barred,  as  well  as  to  freeholds  as  copyholds. 

(a)  Cruise,  v.  352;    from    this    time   the  Sug.  V.  &  P.  ii.  311,   10th  ed. ;  though  "of 

fourth  edition  is  always  cited.  vast  complication,"  ibid, 
(5)  See  Hayes'  Introd.  i.  144.  (e)  3  &4  Will.  IV.  c,  74. 

(c)  Report  on  Real  Property,  p.  25  ;  Hayes'  (/)  I  quote  from  Mr.  Shelford's  very  useful 
Introd.  i.  p.  134  ;  et  v.  p.  140.  147.  153,  &c.  work  ou  the  Real  Property  Statutes,  p.  272, 

(d)  See  Hayes's  Introd.  i.  155,  note  218  ;  4th  edition. 
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6tli.  To  repeal  the  Bankrupt  Act  6  Geo.  IV.  c.  16,  s.  Qb^  after 
mentioned,  so  far  as  relates  to  estates  tail,  and  to  give  to  the  commis- 
sioners of  bankrupt  other  powers  of  disposing-  of  the  estates  tail  of 
bankrupts. 

7th.  To  repeal  the  statutes  39  k  40  Geo.  III.  c.  5Q,  and  7  Geo.  IV. 
c.  45  ;  as  to  money  directed  to  be  laid  out  in  land,  and  to  extend  the 
substitute  for  fines  and  recoveries  to  the  case  where  money  is  directed 
to  be  laid  out  in  the  purchase  of  lands  to  be  settled  so  that  any  per- 
son, if  the  land  were  purchased,  would  have  an  estate  tail  therein. 

8th.  To  enable  married  women,  with  the  concurrence  of  their 
husbands,  to  dispose  of  lands,  and  money  subject  to  be  invested  in  lands, 
and  to  release  or  extinguish  any  interest  or  powers  as  if  sole,  by  deeds 
to  be  acknowledged  by  them  before  Judges,  Masters  in  Chancery,  or 
Commissioners." — The  bar  of  non-claim  on  a  fine  with  proclamations, 
under  the  old  statutes  (a),  does  not  belong  to  any  substituted  as- 
surance given  by  this  Act. 

The  most  remarkable  feature  in  the  new  Act  is  the  introduction 
of  the  controlling  functionary  called  the  Protector  of  the  Settlement, 
who  is  appointed  as  a  reasonable  though  not  as  an  accountable 
agent  (b).  The  following  is  a  summary  of  the  provisions  on  this 
subject. 

Whenever  there  shall  be  a  tenant  in  tail  (c),  and  there  shall  be  sub- 
sisting in  the  same  lands,  under  the  same  settlement,  any  estate  for 
years  determinable  on  the  dropping  of  a  life  or  lives,  or  any  greater 
estate  (not  being  an  estate  for  years)  prior  to  the  estate  tail,  then  such 
owner  of  the  prior  estate,  or  the  first  of  such  estates,  if  more  than  one, 
shall  be  the  protector  of  the  settlement  {d) ;  and  where  two  or  more 
persons  shall  be  owners  under  a  settlement  of  the  prior  estate,  each  of 
them  shall  be  the  sole  protector  as  to  his  share  (e).  Where  a  married 
woman  would  if  single  be  the  protector,  in  respect  of  a  prior  estate 
which  is  not  settled  to  her  separate  use,  she  and  her  husband  shall  in 
respect  of  such  estate  be  the  protector,  but  if  such  prior  estate  shall 
have  been  settled  to  her  separate  use,  then  she  alone  shall  be  the  pro- 
tector (/).  The  Act  excludes  from  the  protectorship,  which  is  a  per- 
sonal privilege,  representatives  both  real  and  personal,  bare  trustees, 
dowi'esses,  and  lessees  under  leases  at  rent,  as  well  as  alienees  {g). 

Any  person    entailing    lands   may  in   the    settlement    appoint  any 

(a)  V.  sup.  p.  143,  note  (e).  (e)   §  23. 

{b)  Hayes'  Introd.  to  Convey,  i.  167.  169.  (/)   §  24. 

(c)  I  have  taken  much  of  what  immediately  (</)   §22.  26-7-8,  subject    to  the  savings, 
follows  from  Mr,  Stewart's  Edition  of  Black-  §  29  and  30,  in  regard  to  trustees  and  alienees 
stone's  Commentaries,  with  his  permission.  Hayes'  Introd.  i.  170. 

(d)  3  &  4  W.  IV.  c.  74,  §  22. 
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number  of  persons  in  esse,  not  exceeding  three,  not  being  aliens,  to 
the  office  of  protector  of  the  settlement  in  lieu  of  the  person  who 
would  be  the  protector  if  a  clause  of  this  nature  were  not  inserted  («). 
And  when  the  protector  shall  be  a  lunatic,  or  person  of  unsound  mind, 
the  Lord  Chancellor,  or  where  a  traitor  or  felon,  the  Court  of  Chan- 
cery, is  the  protector  (b). 

As  regards  the  alienation  of  Tenant  in  tail. 

When  there  is  a  protector  of  a  settlement,  his  consent  is  requisite 
to  enable  an  actual  tenant  in  tail  to  create  a  larger  estate  than  a  base 
fee  ;  and  when  an  estate  tail  shall  have  been  converted  into  a  base 
fee,  the  consent  of  the  protector  is  requisite  to  enable  the  owner 
thereof  to  acquire  the  fee  under  the  Act  (c) ;  and  the  protector  in  exer- 
cising his  power  of  consent  is  to  be  under  no  control  whatever  (c?). 

The  following  is  the  general  effect  of  the  provisions  as  to  the  assur- 
ance which  is  substituted  by  the  Act  for  a  fine  or  recovery.  By  sec.  40 
it  is  enacted  that  every  tenant  in  tail  may  effect  a  disposition  under 
the  Act  by  any  of  the  assurances  (not  being  a  will)  by  which  such 
tenant  in  tail  could  have  made  the  disposition  if  he  had  been  a  tenant 
in  fee-simple  (e).  The  concurrence  of  the  husband  is  necessary  where 
the  tenant  in  tail  is  a  married  woman,  and  any  deed  which  may  be 
executed  by  her  for  effecting  the  disposition  is  to  be  acknowledged  by 
her  as  after  directed.  Every  such  assurance  by  a  tenant  in  tad,  except 
a  lease  not  exceeding  twenty-one  years  at  a  rack-rent,  is  inoperative 
unless  enrolled  in  Chancery  within  six  calendar  months  from  the  execu- 
tion thereof  (/);  but  when  enrolled  it  takes  effect  from  the  execu- 
tion, as  if  enrolment  had  not  been  required  {g).  The  consent  of  the 
protector,  if  there  be  one,  may  be  given  either  by  the  same  assurance 
or  by  a  distinct  deed  Qi) ;  and  if  by  a  distinct  deed,  it  is  to  be  con- 
sidered unqualified  unless  the  assurance  be  referred  to  (i) ;  and  once 
given,  the  protector  cannot  revoke  his  consent  (/e).  Where  a  married 
woman,  as  in  the  case  before  adverted  to,  is  sole  protector,  she  may 
consent  as  a  feme  sole  (/).  The  consent  of  a  protector  by  a  distinct 
deed  is  void,  unless  enrolled  with  or  before  the  assurance  (m).  Courts 
of  Equity  are  excluded  from  giving  any  effect  to  dispositions  by  tenants 
in  tail  or  consents  of  protectors  of  settlements,  which  in  courts  of  law 
would  not  be  effectual  (n).     When  the  Lord  Chancellor  is  protector, 

(a)   §32.  iff)   §74. 

(i)   §  33.  (/O  §  42. 

(c)  §  35.  (i)   §  43. 

(d)  §  36.  W   §  44. 

(e)  Now,  of  course,  by  the  effect  of  8  &  9  {1}   §  45. 
Vict.  c.  106,  before  mentioned,  it  may  be          (m)   §  46. 
done  by  grant  in  all  cases.  (n)  §  47. 

(/)  S.41. 
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he  has  power  to  consent  to  a  disposition  by  a  tenant  in  tail,  and 
to  make  such  orders  as  shall  be  thought  necessary,  and  if  any  other 
person  is  joint  protector,  the  disposition  will  not  be  valid  without  the 
consent  of  such  person  («) ;  and  the  order  of  the  Lord  Chancellor  is 
declared  to  be  evidence  of  his  consent  (b). 

Next,  as  to  the  Powers  of  alienation  given  to  married  icomen.  By 
sect.  77  it  is  enacted  that  it  shall  be  lawful  for  every  married  woman 
in  every  case,  (except  that  of  being  a  tenant  in  tail,  for  which  provision 
is  made  by  the  40th  sect,  of  the  Act,  before  referred  to,)  by  deed  to 
dispose  of  lands  of  any  tenure  and  money  subject  to  be  invested  In 
lands,  and  also  to  dispose  of,  release  or  surrender  or  extinguish  any 
estate  which  she  alone,  or  she  and  her  husband  in  her  right,  may  have 
in  any  lands  of  any  tenure,  or  in  any  such  money  as  aforesaid  ;  and  also 
to  release  or  extinguish  any  power  which  may  be  vested  in  or  limited 
to  her,  as  fully  and  effectually  as  if  she  were  a  feme  sole ;  but  no  such 
disposition,  release,  or  surrender  is  valid  unless  the  husband  concur  (c). 
Every  such  deed  must  be  produced  and  acknowledged  before  a  judge 
of  one  of  the  superior  courts  at  Westminster,  or  a  Master  in  Chancery, 
or  before  two  of  the  perpetual  commissioners,  or  two  special  commis- 
sioners, to  be  appointed  under  the  Act  (t/) ;  and  such  Judge,  Master 
in  Ciiancery,  or  Commissioners,  before  they  shall  receive  such  acknow- 
ledgment, shall  examine  her  apart  from  her  husband  touching  her 
knowledge  of  such  deed,  and  shall  ascertain  whether  she  voluntarily 
consents  to  such  deed,  and  unless  she  so  consents,  shall  not  j^ermit 
her  to  acknowledge  the  same  ;  and  in  such  case  the  deed,  so  far  as  it 
relates  to  the  execution  thereof  by  the  married  woman,  is  void  (e) 
Certain  formalities  are  then  prescribed,  which  being  complied  with, 
the  deed  by  relation  is  to  take  effect  from  the  time  of  acknowledg- 
ment (/). 

The  Act  also  provides  for  barring  entails  of  copyhold  estates.  If 
the  entail  be  of  a  legal  estate,  a  surrender  is  made  necessary ;  if  of  an 
equitable  interest,  then  a  surrender,  or  a  deed  of  disposition  (such  deed 
to  be  entered  on  the  Court  Rolls)  may  be  adopted  {g). 

Though  the  new  law,  says  Mr.  Hayes,  perhaps  its  most  able  com- 
mentator, is  formed  generally  on  the  basis  of  the  old,  yet  it  must  not 
be  considered  as  a  dry  substitute,  but  rather  as  the  result  of  a  com- 
prehensive plan,  which,  after  rejecting  certain  exceptionable  parts  of 
the  former  system,  at  once  reconstructs  what  remains  in  a  less  technical 

(a)  §  48.  {d)   §  79. 

{b)  §    49.      See    Stewart's    Bla.    Coram.  (e)   §  80. 

411—413.  (/)    §  84,  85,  86. 

(e)   §  77.     This  does  not  extend  to  copy-  (g)  §  50.  52,53  ;  see  Hayes' Introd.  i.  191, 

holds  in  certain  cases,  ibid.  et  seq. 
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form,  and  extends  the  range  of  its  utility  by  applying  disentailing 
assurances,  as  well  as  the  assurances  of  married  women,  to  cases  not 
contemplated  or  not  effectually  met  by  the  machinery  of  Fines  and 
Recoveries  {a).  The  Act  professedly  institutes  the  whole  law  of  aliena- 
tion, as  well  by  tenants  in  tail  as  married  women — a  law  assimilated 
in  its  general  principles  to  the  old  law,  but  at  once  more  simple  and 
more  comprehensive  (5).  The  same  intelligent  writer  has  particularly 
noticed  many  variations  from  the  old  law  which  have  been  introduced 
by  the  Act  in  question.  Amongst  the  rest,  he  observes,  the  protector- 
ship is  a  personal  privilege,  neither  transferable  to  assigns  nor  trans- 
missible to  representatives;  whereas  the  capacity  of  making  a  tenant 
to  the  praecipe  was  inherent  in  the  seisin  of  the  freeholder  for  the  time 
being  (c).  Again,  according  to  the  old  system,  the  freeholder  was 
obliged  to  depart  with  the  immediate  freehold  to  a  stranger, — a  step 
often  attended  with  inconvenience  in  practice;  but  the  protector  need 
only  consent,  and  there  is  consequently  no  disturbance  of  his  estate  {d). 
So  by  the  old  law  a  tenant  in  tail  in  remainder  expectant  upon  an 
estate  less  than  freehold  was  competent  of  himself  to  make  a  valid 
tenant  to  the  prsecipe,  and  consequently  the  owner  of  such  an  inferior 
estate  was  not  invested  with  any  controlling  power.  In  that  respect 
the  protectorship  established  by  this  Act  does  not  conform  to  the  old 
law  (e).  So  the  fine  of  an  heir  expectant  in  tail  with  proclamations, 
(though  levied  in  the  lifetime  of  the  ancestor,)  would  have  barred  the 
estate  tail  in  the  event  of  its  devolving  upon  him  or  upon  his  issue  in 
tail ;  but  his  assurance,  made  in  the  lifetime  of  the  ancestor,  will  not 
have  any  operation  under  the  new  Act  (/) ;  and  in  the  case  of  a  base 
fee  and  the  immediate  remainder  or  reversion  centering  in  the  same 
person,  the  Act  enlarges  the  base  fee  into  a  fee-simple,  to  the  exclusion 
of  the  remainder  or  reversion  {g),  without  any  act  equivalent  to  a 
Recovery,  which  was  necessary  for  this  purpose  under  the  old  law. 

This  may  suffice  to  show  the  nature  and  the  importance  of  the  Act 
in  question,  and  to  point  out  where  the  student  and  the  practitioner 
may  obtain  the  completest  information  as  to  the  effect  of  its  enact- 
ments and  the  general  state  of  the  law  as  to  barring  entails.  It  is 
further  to  be  observed,  that  by  §  7  of  the  stat.  8  &;  9  Vict.  c.  106, 
married  women  are  enabled  to  disclaim  by  deed  estates  or  interests 
in  any  tenements  and  hereditaments,  a  power  which  appears  to  have 
been  omitted  in  the  Act  for  abolishing  fines  and  recoveries  (Ji). 

(a)  Introd.  to  Convey,  i.  194.  Some  im-  (e)  Ibid.  p.  169,  170. 

portant  illustrations  follow.  (/)  See  §  20  ;  Ha5-es,  i.  186. 

(i)   Ibid.  p.  149.  (ff)  §  39;   Hayes,  i.  187. 

(c)  Ibid.  p.  181.  (fi)  Neale  oa  Real  Prop.  Acts,  p.  56. 

(d)  Ibid.  p.  182. 
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Two  statutes,  which  promise  to  be  productive  of  considerable  bene- 
fit in  ordinary  cases,  have  been  passed  in  the  present  year  relating  to 
the  form  of  conveyances  of  real  property  and  the  granting  of  leases. 
The  object  of  them  is  to  enable  persons  (for  they  are  not  compulsory) 
to  effect  in  a  short  form  all  that  might  be  accomplished  by  the 
lengthened  clauses  hitherto  used  in  conveyances  and  leases.  For  this 
purpose  the  most  approved  ordinary  forms  have  been  selected  and 
placed  in  the  schedules  to  the  Acts,  with  short  forms  of  words  in  the 
margin  expressive  in  each  case  of  the  longer  form,  and  by  force  of 
the  Acts  the  short  form  has  the  effect  of  its  corresponding  longer 
form  (a).  I  shall  have  occasion  again  to  call  the  attention  of  the 
reader  to  the  subject  of  conveyancing  in  treating  of  the  Doctrine  of 
Uses. 

Following  Sir  William  Blackstone's  plan,  I  proceed  shortly  to 
notice  Assurances  by  Matter  of  Record,  amongst  which  Fines  and  Re- 
coveries used  to  be  classed,  but  which,  of  course,  must  now  be  omitted. 
The  highest  kind  of  assurances  of  this  description  are  private  Acts  of 
Parliament  (b).  Grants  from  the  king  to  a  subject  are  also  assurances 
by  matter  of  record ;  by  the  rules  of  the  Common  Law,  the  king  can 
only  give  by  matter  of  record.  These  grants  are  made  by  charters  or 
letters  patent,  differing  little  from  the  ancient  Anglo-Saxon  charters, 
excepting  that  they  are  now  universally  under  the  great  seal,  and  there 
are  no  witnesses  ;  they  are  usually  addressed  to  all  the  king's  subjects. 
The  king's  letters  patent  need  no  delivery  (c).  It  is  hardly  necessary 
to  add  that  the  crown  never  grants  the  dominium  directum  in  land,  nor 
perhaps  would  a  subject  be  capable  of  taking  it. 

Sir  William  Blackstone  classes  Bonds  under  deeds  which  do  not 
convey,  but  only  charge  real  property  (d).  It  is  to  be  observed,  how- 
ever, that  a  bond  does  not,  like  a  recognizance  or  a  judgment  (e), 
specifically  charge  any  of  the  lands  of  the  obligor  or  maker  of  the 
bond,  either  during  his  life  or  after  his  death,  it  merely  creates  a  debt 
which  binds  the  heir  of  the  obligor  (if  the  heirs  are  mentioned  but 

(a)  To  Mr.  Vansittart  Neale  and  Mr.  Acts  of  Parliament  generally  will  be  treated 
Stewart  are   these  Acts  mainly  to  be  attri-       of  in  a  subsequent  Chapter. 

buted;  I  therefore  refer  to  Mr.  Neale's  work  (c)  Cruise,  v.  p.  45.   §  1.   &  §  3,  4th  ed. 

on  the  Real  Property  Acts,  p.  87 — 107,  for  The  doctrines  as  to  alienations  by  the  crown 

a  full  explanation  as  to  the  reasons  on  which  of  crown  property,  and  the  private  property 

they  are  founded  and  for  directions  for  their  of  the  sovereign  ;  and  the  nature  of,  and  for- 

use.     A  specimen  of  a  deed  prepared  under  malities  required  in,  crown  grants,  and  the 

the  8  &  9  Vict.  c.  119,  is  added,  p.  103  of  rules  as  to  their  construction,  which  are  pe- 

Mr.  Neale's  work.  culiar,  are  fully  stated,  ibid.  p.  46,   et  seq. 

(b)  As  to  which  see  2  Bla.  Comm.  344  ;  (d)  2  Bla.  Comm.  340. 

and  Cruise's  Digest,  v.  p.  1.     The   subject  of  (e)  As  to  which,  v.  infra,  p.  173-4. 
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not  otherwise)  on  a  deficiency  of  personal  assets  (a)  to  the  extent  of 
the  value  of  the  real  estate  which  has  descended  to  him,  and  by  con- 
sequence, it  does  not  follow  the  land  if  conveyed  to  a  hond  fide  pur- 
chaser either  by  the  obligee  or  his  heirs  (h). 

Two  important  statutes  affecting  the  right  of  alienation  of  lands, 
were  passed  in  the  reign  of  Elizabeth,  and  are  now  in  force,  for  the 
protection,  the  one  o^ purchasers,  the  other  o^  creditors  (c). 

The  statute  27  Eliz.  c.  4,  made  perpetual  by  30  Eliz.  c.  18,  enacts,  that 
every  conveyance,  limitation,  or  charge  of  any  lands,  tenements,  or 
other  hereditaments  (including  copyholds)  for  the  intent  and  purpose 
to  defraud  and  deceive  such  persons  as  shall  purchase  the  said  lands, 
or  any  rent,  profit,  or  commodity  in  or  out  of  the  same,  shall  be  deemed 
only  against  such  said  persons  and  their  representatives  who  shall  so 
purchase  for  money  or  other  good  consideration  to  be  wholly  void.  The 
mere  absence  of  consideration  coupled  with  the  subsequent  sale,  has 
been  held  sufficient  evidence  of  fraudulent  intention  to  avoid  the  deed, 
even  though  the  prior  voluntary  conveyance  is  expressly  communi- 
cated to  the  purchaser  before  he  makes  his  bargain  and  pays  his 
money  id).  The  same  statute  makes  void  all  conveyances,  with  abso- 
lute powers  of  revocation  (e),  as  against  subsequent  purchasers  for 
value,  with  a  saving  in  favour  o^  bona  fide  mortgages.  The  statute  13 
Eliz.  c.  5,  also  made  perpetual  (which,  as  it  relates  to  personal  estate 
also,  will  be  more  particularly  noticed  in  the  next  Chapter),  enacts,  that 
all  feoffments,  &c.,  of  lands,  tenements,  and  hereditaments,  made  by 
any  one  with  intent  to  delay,  hinder,  or  defraud  creditors  of  their  just 
actions,  &c.,  shall  be  as  against  that  person,  his  heirs,  &c.,  whose 
actions,  &c.,  are  or  might  be  distui-bed,  utterly  void  ;  but  with  a  saving 
in  favour  of  purchasers  on  bond  fide  sales  without  notice. 

The  mode  of  affecting  lands  by  recognizance,  which  may  be  ranked 
as  a  means  of  voluntarily  charging  lands,  Avill  be  adverted  to  in  a  future 
page  of  this  Chapter. 

The  power  of  alienation  of  lands  by  Devise  which,  excepting  as 
regards  lands  in  particular  places,  as  before  noticed,  is  founded  entirely 
on  statutory  enactments,  and  which,  as  will  be  seen,  was  brought  about 
by  the  Court  of  Chancery,  is  reserved  for  the  second  part  of  this  work. 

(a)  "  In  venditione  itaque  pignorum   cap-  c.  6,  but  this  subject  will  be  hereafter  more 

torum  facienda,  primo  quidem  res  mobiles —  particularly  considered. 

capi  jubent — si  non  sufficerit  etiam  soli  pig-  (d)  2  Bla.  Com.  296,  and  Sweet's  note  (4), 

nora  capi  jubent  et  distrahi,"  &c.,  Dig.  xlii.  where  the  principal  authorities  are  cited,  et  v. 

1.  15,  2.  sup.  p.  187. 

(i)  2  Bla.  Comm.  340,  and  Sweet's  notes.  (e)  The  c&se  of  Tarbac/c  \.  Marburi/,  2  Vern. 

(c)  Fraudulent  conveyances    to   uses   had  510,  affords  an  illustration  of  the  spirit  of  this 

been  provided  against  by  stat.  50  Edw.  III.  clause  of  the  statute. 
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It  remains  shortly  to  notice  the  state  of  the  Law  as  regards  Involun- 
tary Aliejiation. 

The  same  principle  which  prevented  direct  alienation,  originally 
operated  to  prevent  lands  held  to  a  man  and  his  heirs  being  aliened  in- 
directly by  being  subjected  to  debts  (a).  In  all  actions  by  common 
persons  (for  as  to  the  king  it  was  different)  where  judgment  for  money 
alone  was  obtained,  satisfaction  could  only  be  obtained  of  the  goods 
and  chattels  of  the  defendant,  and  the  growing  profits  of  his  land  ; 
but  the  possession  could  not  be  taken.  Even  after  the  restrictions  on 
alienation  had  been  removed,  still  a  judgment  creditor  could  only  levy 
from  the  growing  profits,  and  if  the  debtor  aliened  his  lands  the  cre- 
ditor lost  even  this  {b).  By  the  Statute  of  Westm.  the  Second,  (13  Ed. 
I.  c.  18)  (c),  it  was  enacted,  that  when  a  debt  was  recovered  or  acknow- 
ledged {d)  in  the  King's  Court,  it  should  be  at  the  election  (e)  of  the 
creditor  to  have  a  writ  o^  fieri  facias  to  levy  the  debt  of  the  goods  of 
the  debtor,  or  that  the  sherifi:'  should  deliver  to  him  all  the  chattels 
of  the  debtor,  save  his  oxen  and  beasts  of  the  plough,  and  the  one  half 
of  his  land,  until  the  debt  were  levied  (viz.  out  of  the  profits)  upon  a 
reasonable  price  or  extent,  that  is,  valuation  (/).  This  statute  was  the 
first  which  subjected  lands  to  execution  on  a  judgment  {g)  as  against 
the  debtor.  However,  in  an  action  of  debt  against  the  heir,  upon  an 
obligation  binding  the  heirs  made  by  the  ancestor,  the  plaintiff,  by  the 
Common  Law,  might  have  in  execution  all  the  land  which  descended 
to  the  heir,  though  in  such  case  the  creditor  could  not  have  had  that 
remedy  against  the  debtor  himself  (A) :  the  heir  might  defeat  this  right 
by  alienation  of  the  land  before  suit  {i).  In  the  11th  of  Edvv.  I.,  by 
the  statute  of  Acton  Burnell  it  was  enacted  that  the  chattels  and 
devisable  burgages  of  a  debtor  might  be  sold  for  the  payment  of  his 
debts  in  the  mode  there  pointed  out  (k).  By  stat.l3  Edw.  I.  stat.  3.  c.  1, 
de  mercatorihus  {I),  every  merchant  to  whom  the  money  was  due  might 
cause  his  debtor  to  enter  into  a  Recognizance  to  be  enrolled  ;  and  if 
the  debtor  did  not  pay  in  a  quarter  of  a  year  from  the  time  limited,  his 
lands  and  goods  were  to  be  delivered  to  the  merchant  to  hold  till  the 
debt  was  satisfied, — this  security  was  called  a  Statute  Merchant  (m). 

(a)  This  is  expressly  recognised,  Lib.  Feud.      Geo.  III.  c.  35,  the  crown  was  enabled  to  sell 

i.  t.  27,  et  V.  2  Bla.  Comm.  287.  the  lands  of  the  debtor. 

{b)  Cruise,  ii.  p.  50,  §  16.  (A)  3  Co.  R.  13  a  ;  Cruise,  ii.  51  ;  and  see 

(c)  Ed.  Pickering,  i.  194.  Finch's  Law,  471. 

(d)  Hence  the  origin  of  cognovits.  {i)  1  P.  Williams,  777  ;  Shelf.  478. 

(e)  Hence    the   writ   of    execution  called           {k)  Pickering,  i.  p.  141-2. 
elegit.     See  2  Inst.  395.  (/)   Pickering,  i.  p.  239. 

(y)  Cruise,  i.  p.  61.  80.  (m)  By  the  Assizes  of  Jerusalem,  c.  cxciv. 

{g)  HerherVs  Ca.  3  Co.  R.  11.      By  the      cxcv.  a  fief  might  be  sold  for  payment  of  debts 

stats.  13  Eliz.  c.  4,  §  2  ;  27  Eliz.  c.  3  ;  25      acknowledged  in  Court,  or  proved,  and  for 
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A  Statute  Staple^  which  had  its  origin  from  the  stat.  27  Edw.  III. 
stat.  2,  c.  ix,  was  a  similar  security  taken  before  the  mayor  of  cer- 
tain cities  and  towns  which  for  political  purposes  were  appointed 
for  the  sale  of  English  commodities.  The  stat.  24  Hen.  VIII.  c.  6, 
created  a  new  kind  of  security  for  persons  not  merchants  called  a 
recognizance,  which  was  an  obligation  acknowledged  before  the  justices 
of  the  King's  Bench  or  Common  Pleas,  the  mayor  of  the  staple  at  West- 
minster, or  the  recorder  of  London,  and  enrolled,  on  which  the  same  ad- 
vantages might  be  had  as  upon  statute  staple.  The  estates  so  acquired 
were  cAa^^eZ interests,  and  vested  in  the  personal  representatives.  Estates 
tail  by  the  effect  of  the  statute  de  donis  were  preserved  from  incum- 
brances by  statute  merchant,  staple  and  recognizances  («). 

Some  further  regulations  as  to  recognizances  were  made  by  stat.  29 
Car.  II.  c.  2  (Stat,  of  Frauds),  and  by  8  Geo.  I.  c.  25  {b).  Several  Acts 
have  subsequently  been  passed  relating  to  judgments  as  affecting  lands, 
particularly  as  to  their  being  docketed  so  as  to  give  notice  of  them  (c). 
Now  the  remedy  of  the  judgment  creditor  is  extended  to  the  whole 
of  the  lands,  copyhold  as  well  as  freehold,  of  his  debtor,  and  over 
which  he  has  an  absolute  disposing  power,  including  therefore  unpro- 
tected estates  tail  {d). 

Perhaps  it  may  be  proper  as  connected  with  this  subject,  though  a 
little  in  anticipation,  here  to  observe,  that  since  lands  have  become 
alienable  by  devise,  various  statutes  have  been  passed  to  prevent 
debtors  from  defrauding  their  creditors  of  their  rights  by  devising 
away  their  lands  ;  particularly  the  stat.  3  &  4  William  and  Mary,  c.  14, 
which,  however,  only  applied  to  debts  on  bond.  The  stat.  11  Geo.  IV. 
and  1  Will.  IV.  c.  47,  repealed  the  former  Acts,  and  declared  (§  3) 
that  all  devises  should  be  void  as  against  all  creditors  by  bond  and 
other  specialties,  and  gave  an  action  to  the  creditor  against  the  heir  at 
law  and  the  devisee.  By  the  same  Act  the  heir  was  made  liable  for 
the  value  of  the  lands  descended  if  he  aliened  them  (§  6),  and  the  real 
estate  of  ^r«c?er5  was  made  liable  for  debts  by  simple  contract,  that  is, 
on  obligations  not  under  seal  (§  9).  At  length  by  stat.  3  &  4  Will.  IV. 
c.  104  (29  Aug.  1833),  freehold  and  copyhold  estates  of  deceased 
persons  have  been  made  liable  in  all  cases  for  the  payment  of  debts 
by  simple  contract  as  well  as  by  specialty,  but  to   be  administered  by 

that  only ;    the  sale  was  conducted   in   the  lition  of  arrest  for  debt.     By  the  stat.  2  &  3 

Court  of  the  Lord,  and  the  creditors  called  in.  Vict.  c.  11,  purchasers  and  mortgagees  ivithout 

(«)  1st  Roll.  Ab.  842.  notice  of  a  judgment  are  protected  from  the 

ib)  Of  modern  recognizances,  see  Williams  operation  of  the  stat.   1   &   2  Vict.     These 

ou  Executors,  p.  806.  statutes  will    be   more    particularly   noticed 

(e)  7  &  8  W.  &  M.  c.  20,  and  1  &  2  Vict,  hereafter. 

{d)  1  &  2  Vict.  c.  110.    The  Act  for  Abo- 


Ancient  Laws  as  to  Descent — Primogeniture.  175 

the  Court  of  Chancery ;  indeed  almost  every  description  of  property 
has  been  made  liable  to  satisfy  creditors,  as  will  be  more  fully  noticed 
hereafter. 

Having  shortly  traced  the  common  law  as  regards  the  several  kinds 
of  estates,  the  interests  that  may  be  carved  out  of  them,  the  power  of 
alienation,  and  the  modes  by  which  it  is  exercised ;  it  remains  to  con- 
sider what  was  the  disposition  made  by  the  common  law  in  regard  to 
inheritable  estates,  corporeal  and  incorporeal,  on  the  death  of  the 
owner. 

It  has  been  already  noticed,  that  as  far  as  can  be  ascertained,  the 
custom  of  Kent  in  regard  to  lands  held  on  that  species  of  socage 
tenure  called  Gavelkind,  by  which  sons  are  preferred  to  daughters, 
and  brothers  to  sisters,  but  all  sons  or  all  daughters  taking  equally  (a), 
represents  the  general  law  of  descent  as  it  stood  at  the  Conquest 
as  regards  alodial  lands,  or  lands  to  which  a  person  was  entitled 
absolutely,  and  not  coming  to  him  by  way  of  benefice,  or  in  any  way 
by  which  any  particular  heirs  or  takers  were  marked  out.  By  the 
code  of  Will.  1.,  §  36  (b),  which,  as  we  have  seen,  was  chiefly  com- 
piled from  the  code  of  Canute,  the  inheritance  of  a  person  dying 
intestate,  was  to  be  divided  between  all  his  children  equally,  making 
no  distinctioJi  in  terms  between  moveables  and  immoveables,  males 
and  females  ;  this  is  remarkable,  but  it  is  possible  that  this  section 
was  intended  only  to  have  applied  to  lands  held  in  socage  tenure, 
not  to  lands  held  on  military  service  or  feuds  (c).  The  charter  of 
William  (c?),  which  was  subsequently  issued,  simply  declared  that 
every  one  should  hold  his  lands  in  hereditary  right ;  it  was  silent  as 
to  who  were  to  take  as  heirs. 

In  the  treatise,  called  the  Laws  of  Henry  I.  the  doctrine,  and  almost 
the  words  of  the  Code  of  the  Ripuarians  as  to  the  descent  of  alodial 
land,  postponing  females  to  males  (e),  is  adopted  ;  but  it  is  coupled 
with  a  direction  that  the  capital  fief  of  the  father  should  go  to  the 
eldest  son.  This  is  the  first  notice  of  the  English  doctrine  of  pri- 
mogeniture (/). 

In  the  reign  of  Henry  II.  the  eldest  son  was  sole  heir  of  lands  held 

(a)  Com.  Dig.  tit.  Gavelkind,  iv.  290.  blished   primogeniture   to   a   certain   extent. 

(5)  It  is,  as  before  observed,  very  much  to  Barrett's    Introduction  to    the   Code   Napol. 

be  doubted  whether  this  code   ever  bad  the  p.  cccxxix.    &  xxx.       From   the  Grand  Cus- 

force  of  law.  tumier   of  Normandy,    primogeniture  would 

(c)  V.  supra,  p.  90.  appear  to  have  prevailed  there  also,  at  least 

(d)  Y.  sup.Tp.  90,  note  (e).  when   that  work  was   compiled.      However, 

(e)  This  was  the  almost  universal  rule  in  according  to  the  Book  of  Feuds,  all  the  sons 
the  continental  states,  Allen,  xxxix.  inherited  the  fiefs  of  their  ancestor  equally, 

(/)  Leg.  Hen.  I.  c.   70.     The  Assizes  of     lib.  i.  tit.  1,  §  1. 
Jerusalem   had,    on  feudal  principles,    esta- 
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on  inilitary  tenure  (a),  though  lands  held  by  free  socage  tenure  still 
descended  to  all  the  sons  equally,  unless  in  places  where,  by  estab- 
lished custom,  the  eldest,  or  the  youngest  as  was  the  case  as  to  lands 
held  in  Borough  English,  took  the  inheritance  (&). 

If  there  were  daughtei's  only,  whether  the  lands  were  held  on  mili- 
tary or  socage  tenure,  the  daughters  took  the  entire  inheritance,  as 
heirs  in  coparcenary.  The  eldest  daughter  was  entitled  to  the  capital 
mansion  as  part  of  her  share,  and  her  husband  did  homage  for  the 
whole,  as  has  been  noticed  in  a  preceding  page.  By  the  customs 
of  some  cities  and  boroughs  the  inheritance  descended  to  males  and 
females  in  the  same  degree  equally  (c). 

In  default  of  children,  brothers  and  sisters,  females  taking  equally, 
and  after  them  those  in  the  nearest  degree,  succeeded,  males  of  the 
same  degree  being  preferred  to  females,  unless  where  special  customs 
prevailed.  The  direct  line  was  preferred  to  collateral  lines,  and  the 
paternal  to  the  maternal  {d).  The  general  rule  was  that  land  could 
not  ascend  (e).  In  the  time  of  Hen.  III.,  or  soon  afterwards,  primo- 
geniture prevailed  generally  as  regards  socage  lands  as  well  as  those 
held  on  military  service,  and  the  rules  of  descent  as  they  now  stand 
were  for  the  most  part  settled,  both  as  regards  the  general  rules  of 
descent,  (the  leading  features  of  which  were  such  as  are  above  de- 
scribed,) and  its  exceptions  (/"). 

By  the  stat.  8  &  4  Will.  IV.  c.  106,  the  direct  lineal  ancestors 
may  now  inherit  in  preference  to  collaterals,  and  the  half  blood  may 
inherit  next  after  the  whole  blood  and  their  issue  {g). 

The  exceptions  to  the  general  rule  of  descent,  which  are  above 
referred  to,  relate  principally  to  lands  held  in  gavelkind  and  borough 
English.  In  regard  to  lands  in  Kent,  where  alone  gavelkind  existed 
of  common  right,  as  respects  males,  partition  amongst  all  of  equal 
degree  was  and  still  is  the  rule,  as  the  right  by  primogeniture  is 
the  rule  elsewhere  {h).     The  custom  of  Borough  English  belongs  to 

(a)  Glanville,  vii.  c.  3.  576.      For  a   full   and  complete   expositioa 

(b)  Ibid.  vii.  c.  3.  of  the  law  I  would  also  refer  to   Mr.  Shel- 
ve) Ibid.  vii.  c.  3.  ford's    valuable    treatise,    p.    426,    et    seq., 

(d)  Ibid.  vii.  c.  3,  4 ;  ib.  c.  4.  where  the  objects  of  the  Act  3  &  4  Will.  IV. 

(e)  Nunquam  autem  naturaliter  ascendit,  c.  106  are  pointed  out,  and  there  is  a  full 
Glanville,  vii.  c.  1  ;  "  descendit — quasi  pon-  explanation  of  the  law  of  descent  as  it  stood 
derosum  quid  deorsum,"  Bracton,  62  b;  but  before  the  Act  and  as  it  now  stands.  The 
this  only  applied  to  immediate  devolution,  material  parts  of  the  very  able  Report  of  the 
Bract,  ubi  sup.,  and  Beames's  note,  p.  148,  Real  Property  Commissioners,  on  which  the 
to  his  edition  of  Glanville.  Act    was    founded,     are    there    inserted,     a 

(/)  Butler's  note,  Co.  Litt.  191  a,  vi.  4  ;  perusal  of  which  will  familiarise  the  student 

they  are  enumerated.  Bract,  lib.  ii.  c.  31  &  32.  with  the  subject. 

{g)  The  canons  of  descent,  as  fixed  by  the  {h)  Comyn's  Dig.  Gavelkind,  A.  iv.  290, 

modern  statute,  may  be  seen  in  Sweet's  Black-  4th  ed.     The  sons,  as  before  observed,  were 

stone,   ii.  p.   240,    et  seq. ;    and   Hayes,    i.  coparceners  by  custom. 
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burgage  tenure  {a).  Lands  held  in  borough  English  descend  to  the 
youngest  son  ;  and  this  is  so  far  the  known  law  that  it  is  sufficient  in 
pleading  to  state  that  the  lands  are  of  borough  English  without  pre- 
scribinsr  as  to  the  custom.  The  ancient  custom  as  to  the  descent  of 
gavelkind  lands  was  preserved  in  other  parts  of  England  besides  Kent, 
and  in  Wales,  but  as  to  them  it  was  necessary  in  pleading  to  allege  the 
custom  specially  and  by  consequence  to  prove  it  in  each  particular 
case  (b).  By  the  stat.  34  k  35  Hen.  VIII.  c.  26,  gavelkind  descent 
of  lands  in  Wales  was  expressly  taken  away,  and  much  of  the  land  in 
Kent  has  been  disgavelled  by  particular  statutes. 

It  remains  only  shortly  to  advert  to  Reverter  and  Escheat. 

If  there  were  no  heirs,  so  that  the  gift  was  spent — for,  as  we  have 
seen,  every  holding  implied  an  original  gift,  and  there  could  be  no 
gift  beyond  one  to  a  man  and  his  heirs,  general  or  special — the  land, 
unless  aliened,  reverted  to  the  lord  :  this  right,  by  the  name  of  a  Rever- 
sion, has  before  been  noticed  under  the  head  of  Expectant  Estates. 
Indeed,  in  whatever  way  the  inheritance  might  become  vacant,  whether 
by  reason  of  there  being  no  heir  in  nature,  or  no  heir  answering  the 
description  in  the  grant  (c),  or  by  the  actual  tenant  or  owner  becoming 
an  outlaw,  or  being  convicted  of  felony,  which  prevented  the  trans- 
mission through  him  of  inheritable  blood  (t/),  the  lord  was  entitled  to 
take  the  lands  into  his  hands,  whoever  such  lord  might  be,  whether  the 
king  or  any  other  person,  by  a  right  designated  as  that  oi  Reverter  or 
Escheat  (e).  According  to  the  language  of  Glanville,  the  lord  was 
ultimate  heir  (f),  the  king  being  heir  of  all.  Bracton  classes  the  lord 
amongst  those  whom  he  designates  quasi  hceredes  (g) — that  is,  persons 

(a)  Litt.  §  211.  It  could  only  be  alleged  gess  v.  Wheate,  1  Eden's  Reports,  where 
as  of  cities  and  boroughs,  Co.  Litt.  110  b.  lands  were  vested  in  trustees,  and  the  line  of 

(b)  Litt.  §  265  ;  Co.  Litt.  175  b,  and  the  persons  for  whom  they  were  trustees  had  be- 
notes.  In  all  collateral  customs  claimed  to  come  extinct,  the  title  of  the  crown  was  rested 
be  incident  to  gavelkind  lands,  as  to  devise  solely  on  the  doctrine  of  reverter  or  escheat, 
and  the  like,  it  was  also  necessary  to  plead  which  failed,  as  the  trustees  were  seised  of 
and  establish  the  custom,  Com.  Dig.  Gavel-  the  legal  estate ;  whereas  the  prerogative  title 
kind,  A.  iv.  p.  292.  to  things  of  which  there  is  no  owner  would 

(c)  Bracton,  fo.  23,  "  de  quibus  nulla  fit  have  afforded,  as  Mr.  Butler  has  observed, 
mentio  in  donatione."  (Note  to  Co.  Litt.  191  a,)  a  much  better  ground 

{d)  Corruption  of  blood  is  almost  entirely  for  the  claim  of  the  crown  ; — as  regards  for- 

abolished,  see  54   Geo.  III.   c.    145  ;  3  &  4  feiture,  escheat  certainly  operates  in  subordi- 

Will.  IV.  c.  106,  §  10.     There  is  a  particular  nation  to  the  more  ancient  and  superior  law. 

statute  relating  to  the  escheat  of  trusts  or  But  the  law  as  regards  the  case  of  failure  of 

mortgage  estates,   4   &  5  Will.    IV.     c.   23,  heirs  to  a  trust  estate  is  settled,  and  in  a  way 

which  will  be  noticed  in  a  subsequent  part  of  that    no    subject   will    regret.    Henchman   v, 

this  work.  Attorney. General,  3  My.   &  K.  494  ;    Taylor 

(e)  Glanville,    vii.    c.    7,    p.    188-9,    ed.  v.  i/ay^ar^^,  before  the  V.  C.  of  E.,   Jurist, 

Beames  ;  Bracton,  fo.  23,  to  same  effect.  1844,  viii.  p.  138. 

{/)  Glanville,  vii.  c.  17.  {y)  Bracton,  fo.  23. 

In  the  comparatively  recent  case  of  Bur- 

N 
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who  did  not  acquire  tlieir  interest  by  succession  from  the  person 
■who  was  last  seised  but  by  independent  title,  or,  as  we  now  say,  as 
purchasers  (a). 

In  order  to  ascertain  whether  lands  had  escheated  to  the  crown  a 
similar  course  of  proceeding  was  adopted  by  the  Anglo-Normans, 
and  which  has  been  continued  to  the  present  time,  as  had  been  pre- 
scribed by  the  Emperor  Constans  in  order  to  ascertain  whether  any 
particular  lands  had  escheated  to  the  imperial  fisc ;  namely,  by  an 
inquisition  or  Inque&t  of  Office  {h)  taken  on  oath  by  a  certain  number 
of  persons  summoned  for  that  purpose  before  the  king's  officers  (c). 

(«)  But  the  lord  was  bound  to  warrant  the  important   consequences   to   this    institution 

acts  of  the  felon  done  previous  to  the  felony  as  a  check  on  royal  rapacity  in  early  times, 

committed,  Bracton,  fo.  23.  If  we  may  judge  from  the  language  of  the 

(b)  See  Duck.  p.  xvii.  imperial  edicts,   the  Roman  provincials  had 

(c)  See  Cod.  Theod.  X.  9, /.  11  and  13;  In-  all  the  benefits  of  this  institution.  By  the 
quiry  into  the  Origin  of  the  Laws  of  Modern  33d  Hen.  VIII.  c.  20,  §  2,  the  lands  of  persons 
Europe,  p.  37  ;  3  Bla.  Comm.  358  ;  and  see  attainted  of  treason  go  to  the  crown,  tvith- 
Palg.  Rise,  &c.,  273-4.     Sir  Francis  attributes  out  office  found.     See  Lewin,  on  Trusts,  557. 


ADDITIONAL  NOTE  TO  CHAPTER  IV.,  p.  146,  147. 

The  modern  Acts  in  regard  to  Copyholds  partially  carry  out  the  recommendations 
of  the  Real  Property  Commissioners  in  their  first  and  third  Report.  The  first  Act  was 
passed  in  1842  (1);  it  is  entitled  "An  Act  for  the  Commutation  of  certain  Manorial 
Rights  in  respect  of  Lands  of  Copyhold  and  Customary  Tenure,  and  in  respect  of  other 
Lands  subject  to  such  Rights,  and  for  facilitating  the  Enfranchisement  of  such  Tenure  ;" 
which  Act  was  amended  and  explained  by  an  Act  of  the  6  &  7  Vict,  c,  23,  and  the 
provisions  of  those  Acts  were  extended  and  explained  by  an  Act  of  the  7  &  8  Vict. 
c.  55  (1844),  The  substance  of  those  Acts  is  as  follows: — A  Standing  Commission, 
composed  of  three  Commissioners,  entitled  "The  Copyhold  Commission,"  is  appointed 
to  carry  the  Act  into  execution.  Rents,  fines,  heriots,  and  rights  as  to  timber  may  be 
commuted  for  corn  rents,  fixed  fines,  or  for  pieces  of  land,  leaving  the  copyhold  tenure 
in  other  respects  undisturbed.  If  three-fourths  of  the  tenants  of  a  manor  in  number 
and  value  shall  agree  upon  a  commiUtation  with  the  lord,  they  may  bind  the  remaining 
fourth,  but  the  lord  can  in  no  case  be  bound  to  commute.  Besides  this,  purely  volun- 
tary commutations,  made  between  the  lord  and  any  one  or  more  tenants  of  the  manor, 
may  be  established.  Enfranchisements  of  copyhold  and  customary  lands  may  also  be 
effected  under  these  Acts ;  they  refer  to  voluntary  enfranchisements  only,  which  may 
be  either  general  or  partial,  or  individual.  Some  alterations  are  also  made  by  the  stat. 
4  &  5  Vict.  c.  35,  so  as  to  facilitate  the  alienation  of  copyhold  lands  (2). 

(1)  4  &  5  Vict,  c,  35.  "  that  all  lay  fees  should  be  held  on  free  and 

(2)  See  Stewart's  Blackstone,  ii,  179.  181,  common  socage,"  carried  into  effect.  Subse- 
and  p.  423,  which  brings  the  law  down  to  the  quently  to  that  Report,  a  Select  Committee  of 
6  &  7  Vict.  c.  23.  Mr.  Stewart  has  particu-  the  House  of  Commons  also  recommended  the 
larly  exerted  himself  to  have  the  recommen-  gradual  but  entire  enfranchisement  of  copy- 
dation  of  the  Commissioners  on  Real  Property,  holds. 
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CHAPTER  V. 


PROPERTY  IN  THINGS  PERSONAL. 

Personal  Property,  why  so  called^Goods  and  Chattels,  terms  of  Art  for  Personal  Estate 
— Chattels,  Real  and  Personal — Goods,  in  Possession  and  in  Action — Chases  in  Action 
described — Right   of  Action  for  Damages  on  Contracts  express   and  implied— for 

.   Damages  in  respect  of  Wrongs  or  Injuries — Copyright — Patent  Rights. 

Joint  Tenancy  and  Tenancy  in  Common,  in  Personal  Property. 

Alienation  of  Personal  Property — Gifts — necessity  for  Delivery  of  the  Thing  or  of 
Deed  of  Gift — Statutes  of  13  ^-  29  Eliz.  against  fraudulent  Gifts  of  Lands,  Sec; 
and  of  Goods  and  Chattels  to  defraud  or  hinder  Creditors. 

Contracts —  What  Contracts  or  Agreements  are  binding  at  Law — consideration  necessary 
— Promissory  Notes  and  Bills  of  Exchange. 

Power  of  Devising  or  Bequeathing  Personal  Estate — not  interfered  with  at  the  Norman 
Conquest — Rationabilis  Pars  secured  for  Wife  and  Children — Customs  preserved  in 
London  and  Province  of  Yorli — The  Office  of  Executor — Resemblance  to  the  HcBres  of 
Roman  Law — The  Office  of  Administrator. 

Duties  of  Executors  and  Administrators  in  respect  of  the  Goods  and  Chattels  of  the 
Testator  or  Intestate  which  devolve  upon  them — Devastavit  on  the  part  of  the  Executor 
or  Administrator — by  direct  abuse  and  by  negligence — in  case  of  inevitable  accident — 
Legal  Order  in  which  Debts  are  to  be  Paid — Right  of  Retainer  by  Executor  and 
Administrator. 

Limitations  of  Chattel  Interests,  and  of  Estates  pur  autre  vie — Entails. 

Donations  mortis  causa. 

Distribution  of  Personal  Estate  on  Intestacy. 

Personal  property  is  so  called  because,  generally  speaking,  it  may 
attend  a  man's  j^erson  wherever  he  goes  (a) — a  circumstance  which  has 
produced  an  important  effect  in  regard  to  succession,  namely,  that  the 
title  to  personal  property  by  succession  shall  be  determined  by  the  law 
of  the  domicile  of  the  deceased  owner  (b).  Goods  and  Chattels  are  the 
terms  of  art  used  at  the  common  law  to  designate  personal  estate;  the 
idea  of  moveables,  though  used  by  our  earliest  writers,  as  Glanville 
and  Bracton,  was  not  found  to  be  sufficiently  comprehensive  to 
take  in  everything  that  the  law  considered  to  be  a  chattel  interest. 
Goods  and  chattels  are  either  personal  or  real.  Horses  and  such-like 
are  personal.     Real  are  so  called,  as  being  interests  issuing  out  of  or 

(a)  3  Bla.  Comm.  144.  whether  this  rule  extends  to  chattels  real  is 

(«)  See  Sweet's  note  (1)  ;  ib.  vol.  2,  388  ;      doubted,  ibid. 

n2 
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annexed  to  real  estates,  of  which  they  have  one  quality,  viz.,  immo- 
bility, but  they  want  the  other,  viz.,  a  sufficient  legal  indeterminate 
duration.  Such  are  terms  for  years  in  lands  and  tenements,  the  inte- 
rest of  tenant  by  statute  staple,  statute  merchant,  and  by  elegit,  each 
of  which  has  been  already  noticed  ;  such  is  also  the  grant  of  the  next 
presentation  to  a  church.  No  estate  of  inheritance  can  at  common 
law  be  comprehended  under  the  words  goods  and  chattels  {a).  Heir- 
looms, which  will  be  spoken  of  hereafter,  are  by  custom,  not  by 
common  law  (&). 

Another  division  of  goods  is  into  those  which  are  in  possession, 
that  is,  where  a  man  has  the  right  and  the  possession ;  and  those  which 
are  in  action  (c).  Chosesin  action  are  the  terms  of  art  used  to  designate 
property  of  the  latter  description,  namely,  where  a  person  has  not 
the  possession,  but  a  bare  right  to  occupy  or  obtain  possession  of  the 
thing,  to  be  rendered  effectual  by  a  suit  or  action  at  law.  Marriage, 
it  is  observed,  is  a  gift  to  the  husband  of  all  the  chattels  personal 
of  his  wife,  absolutely;  it  is  also  a  gift  to  him  of  her  chattels  real, 
as  leases  for  years,  &c.,  but  conditionally  only  that  he  happen  to 
survive  her ;  but  he  has  an  absolute  power  to  alien  these  also  (d), 
and  tlie  husband's  right  in  his  wife's  term  for  years  will  pass  by 
a  grant  of  all  Ids  goods  and  chattels  (e) :  the  wife's  choses  in  action 
will  survive  to  her  unless  he  reduce  them  into  possession.  A 
right  of  action  may  arise  upon  the  breach  of  an  express  contract 
to  pay  a  stated  sum  (/),  as  on  a  bond  in  a  penalty ;  or  upon  the 
breach  of  an  implied  contract  {g),  that  is,  by  reason  of  a  person 
not  having  done  that  which  (in  judgment  of  law)  reason  and 
justice  dictate,  and  which,  therefore,  the  law  presumes  that  every 
man  undertakes  to  perform  ;  the  recompense  for  the  damage  occa- 
sioned in  each  case  is  a  chose  in  action  (h).  Sir  William  Blackstone 
classes  under  choses  in  action  upon  implied  contracts  the  recompense 
which  is  recoverable  upon  the  breach  of  an  express  contract  to  do  a 
particular  thing,  inasmuch  as  it  is  by  conclusion  of  law  that  he  is 
bound  to  pay  to  the  other  so  much  in  damages,  to  be  assessed  by  a  jury, 
as  may  compensate  for  the  breach  (i).     A  right  of  action  for  the  re- 

(a)  Co.  Litt.  118  b  ;  Com.  Dig.  Biens,  A;  (e)  Com.  Dig.  Biens,  D  2. 

2  Bla.  Comm.  386.  (/)  Ej:  contractu,  v.  Just.  Inst.  iii.  14.  2  ; 

(b)  Co.  Litt.  18  b.  and  Bracton,  99  a. 

(c)  "  ^que  bonis  adnumerabitur  etiam  si  (ff)  Quasi  ex  contractu,  v.  Just.  Inst.  iii. 
quid  est  in  actionibus,  &c.,  nam  et  bcec  in  14.  2  ;  and  Bract,  ubi  sup. 

bonis  esse  videntur,"  Dig.  L.  1G.49.    Actions  {h)  2  Bhi.  Comm.  443,  et  seq. 

will    be    the     subject    of    consideration    in  («')  2  Bla.  Comm.  397.    "  Bene  permittitur 

Chapters  VIII.  and  IX.,  which  follow.  Judici,"  says  Bracton,  "  ex  officio  suo  sum- 

{d)  Co.  Litt.  300  a,  351  a.  mam  quam  quserens  sestimavit   (cum   agitur 
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covery  of  damages  may  also  arise,  independently  of  contract  express 
or  implied  (a),  from  a  wrong  or  injury  done  by  a  person,  or  by  those 
for  whom  he  is  answerable  (Z») ;  but  rights  of  action  arising  from 
personal  wrongs  have  their  own  peculiar  rules,  and  can  scarcely 
be  included  under  the  denomination  of  personal  property,  and 
accordingly  they  are  not  included  in  Sir  W.  Blackstone's  enume- 
ration (c).  It  has  been  already  observed  that,  in  order  to  dis- 
courage strifes  and  contentions,  by  the  common  law  a  chose  in  action 
could  not  be  assigned  {d),  though  this  nicety  is  now  disregarded 
as  regards  such  cltoses  in  action  as  are  ranked  as  personal  estate, 
though,  in  deference  to  the  ancient  principle,  the  assignment  is  treated 
as  an  appointment  of  the  assignee  as  the  person  to  sue,  and  the  action 
is  brought  in  the  name  of  the  assignor  (e). 

There  is  one  description  of  personal  property  known  by  the  name  of 
Copyright — that  is,  the  right  which  an  author  and  inventor  has  in  his  own 
original  literary  compositions  and  works — which  demands  particular 
notice,  as  it  is  so  frequently  the  subject  of  the  interference  of  the 
Court  of  Chancery  by  way  of  injunction.  Whatever  inherent  right 
might  be  supposed  to  subsist  in  authors  by  the  common  law  {f),  the 
statute  8  Anne,  c.  19,  amended  by  the  statute  15  Geo.  III.  c.  53,  and  41' 
Geo.  III.  c.  107,  secured  to  the  author  and  his  assigns  the  sole  liberty. 
of  printing  and  reprinting  his  works  for  fourteen  years,  and  no  longer 
unless  he  were  living  at  the  end  of  that  time,  and  then  he  had  a 
further  term  of  fourteen  years  {g).     A  similar  privilege  was  extended 

ex  injuria    moderare  et  minuere  non  autem  historians,    seems    anxious    to    exclude   tha 

augere,"  Bract,  iii.  tr.  1,  c.  1,  98  b.     This  notion  of  adoption: — "The  same  idea,  and 

afterwards    became    the    office    of    a    Jury,  the  same  denomination  of  property,"  he  says, 

but  in  the  corresponding  texts  of  tlie  Roman  "  prevailed  in  the  civil  law,"  ibid,  note  (Ji) 

law  it  was  the  office  of  the  Judex ;  hence  the  et  v.  ib.  p.  443. 
language  of  this  passage  of  Bracton.  {d)  Co.  Litt.  214  ;    2  Bla.  Comm.  442. 

(«)  3  Bla.  Comm.  117.  (e)  2  Bla.  Coram.  442. 

{b)  Ex  nialeficio  vel  quasi,  Just.  Inst.  iii.  {f )  As  to  which  see  2  Bla.  Comm.  406, 
14.  2 ;  or,  ex  delicto  vel  quasi  ex  delicto,  407,  and  the  notes.  Boswell,  in  his  Life 
iv.  tit.  1  and  tit.  5,  and  tit.  6.  15,  which  is  of  Johnson,  ii.  p.  42  (ed.  Malone),  states 
quoted  by  Sir  W.  Blackstone  ;  and  see  Brae-  that  it  was  the  opinion  of  Dr.  Johnson,  con- 
ton.  99  a.  firmed  by  the  House  of  Lords  (referring,   no 

(c)  2  Bla.  Comm.  397.  Actions  for  torts  doubt,  to  Donaldson  v.  Becket,  4  Burr.  2408), 
will  be  noticed  in  a  future  page.  Surely  that  there  was  no  such  right  at  common  law, 
there  can  be  no  doubt  as  to  the  source  from  The  judgments  in  that  case,  particularly  of  Mr. 
which  these  distinctions  and  rules  (however  Justice  Aston,  are  very  important  for  the  con- 
founded on  principles  which  must,  in  some  sideration  of  those  who  may  desire  to  inquire 
shape  or  other,  prevail  in  every  civilized  society)  into  what  the  doctrine  of  the  common  law 
were  immediately  derived  ;  though  Sir  William  was. 

Blackstone,  in  noticing  the  similar  doctrines  {g)  By  stat.  15  Geo.  III.  c.  53,  some  addi- 

of  the  Roman  law,   on   this  as  on  all  other  tional  privileges  are  given  to  the  universities 

occasions,  like  most  of  our  legal  writers  and  and  certain  other  learned  societies. 
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to  the  inventors  of  prints  and  engravings  for  the  term  of  twenty-eight 
years,  and  for  the  life  of  the  author  if  he  should  be  then  living  ;  and 
an  action  for  damages  in  case  of  infringement  was  given,  with  double 
costs  (a).  By  the  Acts  88  Geo.  III.  c.  71,  and  54  Geo.  III.  c.  5Q, 
sculpture  also  was  protected. 

By  the  statute  b  k  Q  Vict,  c.  45,  the  statutes  of  the  8  Anne,  c.  19,  41 
Geo.  III.  c.  107,  and  54  Geo.  III.  c.  156,  are  repealed,  and  it  is  enacted 
that  the  copyright  of  any  book  or  part  of  a  book,  or  sheet  of  music, 
map,  chart,  or  plan  which  shall  be  published  in  the  lifetime  of  its 
author  shall  endure  for  his  life  and  for  seven  years  longer;  if  the  seven 
years  shall  expire  before  the  end  of  forty-two  years  from  the  first 
publication,  the  copyright  is  to  endure  for  such  period  of  forty-two 
years ;  when  the  work  is  posthumous,  the  copyright  is  to  endure  for 
forty-two  years  from  the  first  publication,  and  to  be  the  property  of 
the  proprietor  of  the  author's  manuscript  and  his  assigns  (b).  In 
cases  of  subsisting  copyright  at  the  time  of  passing  of  the  Act,  the 
term  is  to  be  extended,  except  when  it  belongs  to  an  assignee  for  other 
consideration  than  that  of  natural  love  and  affection — in  other  words, 
to  a  stranger  by  gift  or  sale — in  which  case  it  is  to  cease  at  the  end  of 
the  present  term  which  should  be  subsisting  therein  at  the  passing  of 
the  Act,  unless  its  extension  shall  be  agreed  to  between  the  proprietor 
and  the  author  (c).  By  the  stat.  5  &  6  Vict.  c.  45  (c?),  the  provisions 
of  the  stat.  3  Will.  IV.  c.  15,  in  favour  of  the  author  of  dramatic 
pieces,  are  extended  to  the  authors  of  musical  compositions,  and  the 
sole  liberty  of  representing  or  performing  such  dramatic  pieces  or 
compositions  is  secured  to  the  authors  for  the  term  provided  in  the  Act 
of  the  5  &  6  Vict.,  for  the  duration  of  copyright  in  books  (e),  and 
express  remedies  by  action  are  given  in  case  of  infringement  (y).  The 
copyright  of  articles  contributed  to  a  periodical  work  is  also  secured 
in  certain  cases  to  the  projector,  publisher,  or  proprietor  of  such  work, 
subject  to  the  right  of  any  contributor  under  any  contract  express  or 
implied,  to  publish  his  own  contributions  separately  (g). 

By  the  stat.  5  &  6  Will.  IV.  c.  65,  lectures,  under  certain  regula- 
tions, are  protected  from  being  published  without  the  consent  of  the 
authors. 

By  virtue  of  the  stat.  5  &  6  Vict.  c.  100,  amended  by  stat.  6  &  7 

(a)  8   Geo.  II.  c.l3;  7  Geo.  III.  c.  38  ;  (/)  See  §  15.  21.  23,  and  24.  26. 

17  Geo.  III.  c.  57  ;  2  Bla.  Comm.  i.  p.  407,  {y)  lb.  §  18.     The  infringement  of  copy- 

(J)  §  3.  right  by  the   importation  of  copies  printed 

(c)  §  4.  abroad  is  provided  against  by  the  stat.  5  &  6 

{d)  §  20  and  21.  Vict.  c.  47. 
(c)  §  20. 
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Vict.  c.  Qo,  and  the  previous  statutes  stated  in  the  Schedules  A.  and  B. 
to  the  first-mentioned  Act,  the  provisions  of  which  are  consolidated  in 
the  two  first-mentioned  Acts,  protection  is  given  to  the  copyright  of 
designs  and  patterns  for  ornamental  articles  of  manufactures  of  various 
kinds  (a).  By  the  Act  of  the  6  k,  Q  Vict.  c.  45,  a  public  register  of  the 
proprietorship  of  copyrights  in  printed  works,  and  in  manuscript 
dramatic  and  musical  pieces,  is  directed  to  be  kept  at  Stationers'  Hall: 
a  stamped  or  certified  copy  of  any  entry  in  such  register  is  made 
j9nma /acie  evidence  of  title.  It  is  not  essential  to  the  proprietor's 
title  to  have  such  entry  made,  but  no  person  can  sue  ujaon  any  infringe- 
ment of  his  copyright  unless  he  shall  have  previously  entered  the 
work  in  such  register  ;  a  prescribed  form  is  given  for  the  entry  of 
assignments  of  copyright  in  such  register  (b).  The  statute  7  &  8  Vict, 
c.  12  (which  repeals  the  1  &  2  Vict.  c.  59,  the  previous  international 
copyright  Act),  authorises  the  Queen  by  order  in  Council  to  grant  a 
copyright  in  any  book,  prints,  articles  of  sculpture,  and  other  works  of 
art,  to  be  defined  in  such  order,  which  shall,  after  a  future  time,  to  be 
specified  in  such  order,  be  first  published  in  any  foreign  country,  to  the 
authors,  inventors,  designers,  and  makers  thereof  respectively,  their 
executors,  administrators,  and  assigns,  for  any  term  not  exceeding  the 
term  of  copyright  which  authors,  &c.,  in  England  may  be  entitled  to 
under  any  Acts  theretofore  passed,  or  thereafter  to  be  passed,  under 
certain  regulations  which  are  specified  in  the  Act  of  the  7th  &  8th  of 
Vict.  There  is  a  kind  of  prerogative  copyright  vested  in  the  crown  in 
regard  to  the  printing  of  Acts  of  Parliament,  proclamations,  orders  in 
Council,  liturgies  and  books  of  divine  service,  the  Bible,  and  such  law 
books,  grammars,  and  other  compositions  as  were  compiled  or  trans- 
lated at  the  expense  of  the  crown  (c).  By  the  exception  in  the  Statute 
of  Monopolies  (c?),  which  allows  a  royal  patent  of  privilege  to  be  granted 
for  fourteen  years  to  any  inventor  of  a  new  manufacture  for  the  sole 
working  or  making  of  the  same,  a  species  of  property  analogous  to 
that  of  copyright  may  be  created  under  royal  letters  patent  for  any 
invention  for  a  term  of  fourteen  years.     The  letters  patent  always 

(a)  See   particularly   §3,5    &  6  Vict.  c.  Sweet ;  the  latter  editor  has   given  (vol.  ii. 

100  ;  and  §  2  of  the  6  &  7  Vict.  c.  65.    The  p.  407,  notes  11  and  12,)  a  summary  of  the 

38  Geo.  III.  c.  71,  and  54  Geo.  III.  c.  56,  principal  decisions  at  law  and  in  equity.     I 

apply  to  models  and  busts,  which  are  excepted  shall  have  occasion  to  examine  into  the  doc- 

from  the  provisions  of  the  two  first-mentioned  trines  of  the  Court  of  Chancery  on  this  subject 

Acts.  hereafter. 

{b)  §  11, 12,  13, 14.  24.     For  a  more  com-  (c)  2  Bla.  Comm.  410  ;  3  Bli.  Rep.  N.  S 

plete  account  of  these  statutes  down  to  1843,  391,  Sweet. 

I  would  refer  to  the  editions  of  Blackstone's  (d)  21.  Ja.  I.  c.  3. 
Commentaries  by  Mr.  Stewart,  and  by  Mr. 
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contain,  amongst  other  conditions,  two  important  provisos, — namely, 
that  the  letters  patent  shall  be  void  if  the  invention  be  not  new  as  to 
the  public  use  thereof  witliin  England  or  the  limits  within  which  the 
privilege  is  granted,  or  shall  not  have  been  invented  by  the  patentee, 
unless  where  the  patentee  rests  his  title  on  a  communication  from  a 
foreign  country  ;  and  unless  the  patentee  shall,  by  an  instrument  in 
writing  called  a  specification,  describe  and  ascertain  the  nature  of  his 
invention,  and  in  what  manner  it  is  to  be  performed,  and  shall  cause 
the  same  to  be  enrolled  in  the  Court  of  Chancery  (a). 

Things  personal  as  well  as  real  may  belong  to  their  owners,  not  only 
in  severalty,  but  also  m  joint  tenancy  and  in  common.  Unless  a  joint 
tenancy  be  severed  the  same  doctrine  of  survivorship  takes  place  as 
in  estates  in  lands  and  tenements ;  so  if  the  jointure  be  severed,  as 
by  either  of  the  owners  selling  his  share,  the  vendee  and  the  remaining 
part  owner  are  tenants  in  common.  However,  for  the  encouragement 
of  husbandry  and  trade,  it  is  held  that  stock  on  a  farm,  though  occu- 
pied jointly,  and  also  a  stock  used  in  a  joint  undertaking  by  way  of 
partnership  in  trade,  shall  always  be  considered  as  common  and  not  as 
joint  property,  and  that  there  shall  be  no  survivorship ;  so  that  the 
share  of  each  goes  to  his  personal  representatives  (b). 

With  regard  to  the  alienatio7i  of  personal  property,  it  may  be  suffi- 
cient to  notice  the  following  general  principles.  By  the  common  law 
personal  property  may  pass  by  gift  or  grant,  with  or  without  deed(c); 
but  a  parol  gift  (and  this  is  in  conformity  with  the  Roman  law), 
without  some  act  of  delivery,  will  not  alter  the  property,  whether  by 
act  inter  vivos  or  mortis  causa  (d)  ;  but  when  a  gift  inter  vivos  is  per- 
fected by  delivery  of  possession  of  the  thing,  or  delivery  of  a  deed  of 
gift,  the  donor  cannot  retract  it,  though  made  without  any  considera- 
tion (e).     But  if  the  gift  be  not  rendered  complete  by  delivery,  it  is 

(a)  By  the  stat.  5    &   6  Will.  IV.  c.  83,  patents,  to  the  second  vol.  of  Mr.  Harrison's 

amended  by  2  &  3  Vict.  c.  67,  various  regu-  ample  Digest,  p.  4074,  et  seq. 
lations  have  been  introduced  in  favour  of  pa-  {b)  2  Bla.  Coram.   399;   but  the  right  to 

tentees,    particularly  authorizing    the    Privy  recover  choses  in  action  at  lavf  does  survive, 

Council  to  grant  an  extension  of  the  patentee's  Chitty's  note,  ib.     It  is  not  easy  to  compre- 

time  for  a  further  period.     This  Act  has  been  bend  how  the  rights  of  owners  in  common  of 

amended,  and  the  powers  of  the  Privy  Council  a  horse  are  to  be  exercised. 
on  tliis  and  other  subjects  has  been  extended  (c)   Com.  Dig.  Biens,  D.  2. 

by  the  Act  7  &  8  Vict.  c.  f)9,  1844.     I  may  {d)   Smithv.  Smith,  Strange,  955  ;  Ironsv. 

refer  the  student  for  a  general  view  of  the  Smallpiece,  2  Bar.  &  Aid.  551.  3  ;  Bunn  v. 

state  of  law  on  the  subject  of  patents  down  to  Markham,  2  Marsh.  552,  et  v.  sup.  p.  33. 
1843,  to  Mr.  Sweet's  note  (13),  2  Bla.  Comm.  (e)  2  Bla.  Comm.  441,  Irons  v.  Smallpiece, 

407;  and  the  practitioner,  for  a  full  summary  ubi  sup.  p.  554. 
of  the  decisions  at   law   on  the    subject   of 
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then  not  properly  a  gift  but  a  contract ;  and  this  a  man  cannot  be 
compelled  to  perform  but  upon  a  good  and  sufficient  consideration  (a), 
as  will  presently  be  more  particularly  noticed — a  principle  of  consider- 
able importance  in  reference  to  the  peculiar  jurisdiction  of  the  Court 
of  Chancery  in  regard  to  contracts.  It  has  already  been  stated  that 
by  the  stat.  8  &  9  Vict.  c.  106,  all  leases  and  assignments  of  chattel 
interests,  and  surrenders  in  writing  of  interests,  in  any  tenements  and 
hereditaments,  generally  must  be  hy  deed{b). 

Voluntary  grants  and  gifts  of  personal  estate  and  obligations,  having 
been  used  for  fraudulent  purposes,  particularly  to  defraud  creditors 
of  their  claims,  they  became  the  subject  of  legislative  provision.  By 
the  statute  3  Henry  VII.  c.  4,  but  more  particularly  the  stat.  of  13 
Eliz.  c.  6,  made  perpetual  by  29  Eliz.  c.  5,  s.  1,  before  referred  to, 
it  is  enacted  that  every  feoffment,  gift,  grant,  alienation,  bargain  and 
conveyance  of  lands  and  tenements,  goods  and  chattels,  or  of  any 
lease,  rent,  or  profit,  or  charge,  out  of  the  same  or  any  of  them  by 
writing  or  otherwise;  and  every  bond,  suit,  judgment  and  execution, 
had  or  made  to  or  for  the  intent  or  purpose  to  delay,  hinder,  or  defraud 
creditors  or  others  of  their  actions,  suits,  debts,  &c.  shall  be  deemed 
(only  as  against  that  person  or  persons,  and  his  heirs,  executors,  and 
assigns,  who  may  be  disturbed,  hindered,  delayed  or  avoided)  to  be 
void.  By  the  sixth  section  it  is  provided  that  that  enactment  shall  not 
extend  to  any  estate  or  interest  in  lands,  tenements,  hereditaments, 
leases,  rents,  commons,  profits,  goods  or  chattels,  upon  good  consider- 
ation and  hona  fide  lawfully  conveyed  or  assured  to  any  person  or  per- 
sons, or  bodies  politic  or  corporate,  not  having  at  the  time  of  such 
conveyance  or  assurance  to  them  any  notice  or  knowledge  of  such 
covin,  fraud  or  collusion  :  penalties  are  imposed  on  those  who  are 
parties  to  such  fraudulent  transactions  (c).  Creditors,  therefore,  are 
protected  from  fraudulent  alienations  of  personal  estate  as  well  as  real, 
whereas  the  protection  to  purchasers  (d)  is  confined  to  conveyances, 
charges,  leases,  and  incumbrances  of  lands,  tenements,  and  here- 
ditaments. 

Next  as  to  contracts.  A  contract,  generally  speaking,  differs  from  a 
grant  or  actual  alienation  in  this,  that  it  conveys  an  interest  in  action 
merely,  that  is  requiring  an  action  to  be  brought  to  render  it  effectual. 
It  is  defined  to  be  "  an  agreement  upon  sufficient  consideration  to  do  or 

(a)  2  Bla.  Com.  ubi  sup.  see  2  Bla.  Comm.  441. 

(i)  Supra,  p.  162;  and  see  Neale  on  Real  (d)  By  the  statute  of  the  27th  Eliz.   c.  4, 

Prop.  Acts,  33,  34.  sup.  p.  172. 
(c)  As  also  by  §  3,  27  Eliz.  c.  4 ;    and 
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not  to  do  a  particular  thing,"  from  which  definition,  as  Sir  William 
Blackstone  observes,  three  things  are  to  be  observed — the  agreement, 
the  consideration,  and  the  thing  to  be  done,  or  omitted. 

The  essence  of  an  agreement  is  a  mutual  bargain  or  convention,  and, 
therefore,  there  must  be  at  least  two  contracting  parties,  and  those  of 
sufficient  ability,  in  regard  to  age,  condition,  and  understanding,  to 
make  a  contract  (a) :  this  excludes,  of  course,  all  purely  unilateral 
promises  and  undertakings  not  under  seal. 

By  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  before  referred  to,  it  is 
enacted  (6),  as  regards  contracts,  that  no  action  shall  be  brought  upon 
any  special  promise  by  an  executor  or  administrator,  to  answer  damages 
out  of  his  own  estate  j  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  miscarriages  of 
another  person  ;  or  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage  ;  or  upon  any  contract,  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning  them  ;  or 
upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof;  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized  (c). 

It  is  also  enacted  {d)  that  no  contract  for  the  sale  of  any  goods,  wares, 
and  merchandizes,  for  the  price  of  lOZ.  or  upwards,  shall  be  allowed  to 
be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest,  to  bind 
the  bargain,  or  in  part  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  bargain  be  signed  by  the  parties  to  be  charged  by  such 
contracts,  or  their  agents  lawfully  authorized.  This  clause  is  extended 
by  the  9th  Geo.  IV.  c.  14.  §  7,  to  all  such  contracts,  notwithstanding 
that  the  goods  are  to  be  delivered  at  a  future  time,  and  may  not  at 
the  time  of  the  contract  be  ready  for  delivery. 

A  consideration  of  some  sort  or  other  is  absolutely  necessary  ;  there 
must  be  quidpro  quo  in  every  contract(e).  An  agreement,  not  under  seal, 
to  do  or  pay  any  thing  on  one  side  without  any  compensation  on  the 
other  is  totally  void  at  law,  and  a  man  cannot  be  compelled  to  perform 
it  (/).    Promissory  notes  furnish  an  exception,  for  by  3  &  4  Anne,  c.  9, 

(a)  2  Bla.  Com.  442.  (e)  Co,  Litt.  4/  b. 

lb)  §  4,  (/)  Doct.  and  Stud.  Dial,  ii,  c.  24.  p.  177  ; 

(c)  Which  authority  in  this  instance  may  2  Bla.  Comm.  445.    It  is  there  called  nudum 

be  without  writing,  7  Scott,  769  ;  Sweet.  pactum.     Bracton  introduced  this  expression 

{d)  §  17.  from  the  Roman  law,  fo.  15.  b.  "  Nuda  enim 
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they  are  made  negotiable  at  law,  in  like  manner  as  bills  of  exchange 
were  by  the  law  or  custom  of  merchants  :  actions  may  be  maintained 
upon  them  as  upon  bills  of  exchange,  and  the  want  of  consideration 
cannot  be  averred  by  the  maker  of  the  note  if  the  action  be  brought 
by  an  holder  by  endorsement ;  but  if  the  action  be  brought  by  the 
payee  or  him  to  whom  the  promise  is  made,  the  want  of  consideration 
is  a  sufficient  defence  to  the  plaintiflP's  claim  (b).  When  the  agreement  is 
by  deed  under  seal,  in  respect  of  its  solemnity,  a  consideration  is  implied. 

Considerations  are  of  two  kinds — Good  or  meritorious,  and  Valu- 
able. A  good  comideration  is  that  of  blood,  or  of  natural  love  and 
affection — such  a  consideration  is  considered  a  sufficient  equivalent 
for  any  benefit  that  may  move  from  one  connected  by  ties  of  blood  to 
another  :  but  it  is  not  sufficient  to  support  an  action  of  assumpsit,  nor 
will  it  support  a  gift  against  the  statutes  passed  for  the  protection  of 
creditors  and  purchasers  (c).  Valuable  considerations  are,  where  some- 
thing is,  or  is  to  be,  given  or  done,  or  omitted  to  be  done  in  return  id). 

The  power  of  Devising  goods  and  chattels,  as  it  existed  at  the 
Conquest,  does  not  appear  to  have  been  interfered  with.  Every  free- 
man not  involved  in  debt  beyond  his  means,  might  make  a  reasonable 
disposition  of  his  personal  estate  (moveables  according  to  the  language 
of  Glanville  and  Bracton)  and  other  property  that  was  deviseable  by 
custom  (e)  ;  but  he  was  bound,  in  the  first  place,  according  to  the 
Anglo-Saxon  fashion  to  remember  his  Lord  (/),  and  then  the 
Church  {g).      A  woman,  when   at   her   own    disposal,   might  make 

donatio  et  uuda  pactio  noa  obligant  aliquem  constitutes  wm(?m?w^«c^m»i;"  but  our  sense  of 

nee    faciunt    aliquem    debitorem, — ex    nuda  those  terms,  as  will  be  seen  hereafter,  was 

promissione  non   nascitur   actio."  ib.  16  a;  certainly  known  to  the  Roman  law. 

but  his  illustrations  shew  that  his  notion  of  a  (b)  See  the  note  1  Fonbl.  on  Equity,  p.  343. 

nudum  pactum  was  very  different  from  that  (c)  2  Bla.  Comm.  297.  444-5,  and  Sweet's 

in  which  it  was  commonly  understood  by  the  notes  ;  et  v.  sup.  172.     I  shall  have  occasion 

Roman  lawyers.    With  the  Romans,  one  kind  frequently  to  revert  to  this  subject. 

of  nudum  pactum  depended  upon  their  doc-  (d)  Bracton  adopted  the  Roman  Classifica- 

trine  as  to  stipulations  by  interrogation  and  tion  of  considerations  do  ut  facias,  facio  ut 

response,  which  kind  of  compacts  were  bind-  des,  facio  ut  facias,  do  ut  des,  the  last  of 

ing  when  completed,  with  the  forms  prescribed;  which  he  illustrates  by  "  ut  si  dicam,  do  tibi 

but  without  these  formalities,  verbal  promises  Diyestum  ut  des  mihi  Codicem,'^  Bracton,  18 

were  nuda  pacta.     Consideration  or  no  con-  b.  19  a,  and  through  him  it  has  been  handed 

sideration  appears  to  have  been  immaterial  down  to  our  times,  2  Bla.  Comm.  444  ;  v.  inf. 

in  this  sense  of  a  nudum  pactum.     See  Fon-  chap.  ix. 

blanque's  note.  Treatise  of  Equity,  i.  p.  335  (e)  Glanville,  vii.  c.  5  ;    Beames,   p.  162 ; 

— 40;    and  Just.  Inst.  iii.  16.  pr.     Bracton,  Bract.  60  a. 

indeed,  fo.   15  b,   has  noticed    the  contract  (/)  The  lord,  unless  an  equivalent  legacy 

by  Stipulation,  that  is  by  interrogation  and  were  given  to  him,  was  entitled  to  the   best 

response,  as  if  it  had  been  adopted  into  our  thing  his  vassal  possessed,  which  Bracton  calls 

law.     See  the  extracts  in  the  additional  note  his   "  Heriott,"    60  b;     and  see  Glanv.  vii. 

at  the  end  of  this  Chapter.     Mr.  Fonblanque  c.  5.   Beames,  p.   162 ;    the  remains   of  the 

observes,  that  "  the  common  law  does  not  ancient  rights  of  personal  patronage  before 

appear  to  have  been  in  any  degree  influenced  described. 

by  the  notions  of  the  civil  law  in  defining  what  (g)  Glanville,  vii.  c.  5 ;  and  Bract,  ubi  sup, 

N    6 
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a  will,  but  if  she  were  married,  not  without  the  consent  of  her  hus- 
band, unless,  says  Bracton  doubtingly,  of  her  rationaJnlis  pars,  and  her 
ornaments,  pai^aphernalia,  by  anticipation  of  her  being  the  survivor  (a). 
This  reasonable  disposition  was  defined  by  Glanville  to  be  that  a  man 
should  leave  one-third  to  his  children,  if  any  (b),  and  another  to  his 
■wife  ;  the  remaining  third  he  might  dispose  of  as  he  pleased.  If 
he  had  neither  wife  nor  child,  he  might  dispose  of  one-half  (c).  This 
custom  as  regards  children,  which  yet  prevails  in  Scotland  and  over  a 
large  portion  of  Europe  (d),  varying  however  as  regards  the  propor- 
tion and  the  degrees  of  relationship,  was  evidently  of  Roman  original  (e). 
In  some  parts  of  England,  particularly  in  Kent  (/"),  in  London,  and  in 
York,  it  appears  to  have  been  continued  in  uninterrupted  succession 
from  the  time  when  Britain  was  a  Roman  province  ;  it  was  afterwards 
gradually  extended,  so  as  to  have  become  the  general,  if  not  universal, 
law  of  England  (g).  The  Roman  Britons  carried  it  to  Wales  and  the 
Lowlands  of  Scotland.  The  right  to  the  reasonable  part  long  continued 
to  prevail  as  a  custom  in  the  province  of  York,  in  Wales,  and  in  London, 
as  regards  the  last  down  to  1721  ;  but  in  all  other  parts  of  England 
it  went  into  disuse.  The  stat.  11  Geo.  I.  c.  18  (h),  abolished  this 
right  in  London  ;  previous  Acts  of  Parliament  had  abolished  it  in  the 
other  places  named,  and  from  1721,  (11  Geo.  I.)  every  man  has  been  at 
liberty  to  dispose  by  will  of  the  whole  of  his  personal  estate  as  freely 
as  he  could  of  the  dead  man's  third  by  the  ancient  common  law  (i). 
However,  in  London,  and  in  the  province  of  York,  the  ancient  custom 
still  prevails  when  a  person  dies  without  making  a  will  (k) ;  this 
and  all  other  peculiar  customs  being  saved  by  the  statute  of  the 
22  &  23  Car.  II.  c.  10,  which  regulates  the  distribution  of  intestates' 

hence  the  origin  of  Mortuaries,  2  Bla.  Com.  and  the  commentary.  Justinian  (Novell.  Just. 

293.  xviii.  c.  1.)  altered  the  law  by  declaring  that 

(a)  Glanv.  vii.  c.  5  ;  Bract.  60  b.  up  to  the  number  of  four  children  they  should 

{b)  HcBres  is  the  word  used   by  Glanville,  have  one-third,  if  there  were  more,  one-half 

pueri  by  Bracton,  60  b,  in  the  sense  of  chil-  equally  amongst   them  ;    the   remainder  the 

dren  generally,   Hargrave,  n.  (3),   Co.   Litt.  parent  might  dispose  of  as  he  pleased  ;  the 

17G  b,  which  agrees  with  the  Regiam  majes-  same   rule  applied   to  brothers  and   sisters, 

tatem,  Beames'  Glanville,  p.  164.  Just.  ii.  18,  §  1.  descendants  of  children  took 

(c)  Bracton,  60  b  ;    C.  P.  Coop.  Append.  their  parent's  share  jwer  s/frpe*. 
540.     The  ancient  rule  prevails  In  Scotland  {/)  Robinson  on  Gavelkind,  287  ;  Beames' 

to  this   day,  Dalrymple  on  Feudal  Prop.  p.  Glanv.  p.  164. 
145,  and  Erskine's  Institutes.  [g)  Whether  it  was  the  general  law,  or  was 

(cZ)  It  is  referred  to  in  the  Form.  Goldast.  §  the  customary  law  only  in  particular  places, 

13.  Form.  Baluze,  §  27 ;    Savigny,  torn.  ii.  p.  has  been  the  subject  of  controversy,  see  Wil- 

79.     It   is  established  by  the   Code  Napol.  liams's  Law  of  Ex.  p.  2  ;  2  Bla.  Comm.  493. 

in  favour  of  all  ascendants  as  well  as  descend-  Glanville  certainly  treats  it  as  the  general  law. 
ants,  §  913.  916.  {h)   §  17,  see  1  P.  Will.  722. 

(e)  By  the  ancient  law,  the  legitima  portio  (i)  2  Bla.  Comm.  493. 

which  children  might  claim  against  the  will  was  {k)  Co.  Litt.  176,  b,  n,  (5),  198,  n.  (9)  ;  2 

one-fourth  of  the  property  of  the  deceased  Bla.  Comm.  518. 
parent  at  his  death,  see  Cod.  Theod.  ii.  19.  4. 
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effects.  As  regards  the  testator's  disposeable  portion  it  was  a  maxim 
that  every  person's  will  should  be  free  (a).  The  late  statute  of  the  7 
Will.  IV.  &;  1  Vict.  c.  26,  (which  will  be  more  particularly  noticed 
hereafter,)  confirms  the  general  right  of  devising  the  whole  of  a  man''s 
personal  property ;  but  imposes  the  necessity  of  attestation  by  two  wit- 
nesses, thus  re-establishing  the  ancient  law  (b).  Before  the  passing  of 
that  Act,  a  will  of  personal  estate  written  or  signed  by  the  testator  was 
good,  and  what  was  called  a  nuncupative  will,  might  be  made  before 
witnesses  by  word  only.  The  statute  1  Vict.  c.  26,  has  altogether 
abolished  this  mode  of  disposition. 

Whilst  the  old  doctrine  prevailed,  the  wife  and  child,  or  nearest  of 
kin,  might  have  a  common  law  writ  for  the  recovery  of  their  reasonable 
parts  (c),  and  a  legatee  for  his  legacy  (c?),  where  no  executor  was  ap- 
pointed ;  but  if  any  question  arose  on  the  subject  of  the  will,  as  whether 
the  will  were  reasonably  made,  or  the  legacy  were  properly  given,  or  the 
like,  the  Ecclesiastical  Court  alone,  then  as  now,  had  jurisdiction  to 
determine  it,  and  at  that  time  its  jurisdiction  was  exclusive  on  this 
subject  (e).  By  the  law  as  it  stood  in  thetimeofGlanville  and  of  Bracton, 
the  testator  might  and  usually  did  appoint  the  person  who  was  to  carry 
his  will  into  effect,  or  as  he  was  then  and  is  still  called  his  executor(/). 
Under  a  will  so  made,  the  whole  of  the  goods  and  chattels  of  the 
testator  at  his  death  passed  under  the  dominion  of  the  executor  ex- 
cepting his  choses  in  action,  these  could  only  be  put  in  suit  by  the  heirs 
or  those  who  would  have  inherited  the  testator's  property  had  he  died 
intestate  (^).  But  afterwards  the  character  of  heir  in  this  sense  also  was 
united  to  that  of  executor,  so  that  a  testament  with  an  appointment  of 
an  executor  was  a  constitution  of  an  heir  to  all  the  testator's  goods  and 
chattels  at  his  death  (/i),  coupled,  however,  with  a  jidei-commiss  or 
trust  in  favour  of  those  to  whom  an  interest  in  the  property  was  given 
by  the  testator,  or  by  the  law  {i).  In  early  times,  the  appointment  of  an 
executor  was  treated  as  essential  to  the  validity  of  a  will,  as  of  an  hceres 
to  a  Roman  will,  but  this  strictness  has  long  ceased  to  be  observed  {Ji). 

(a)  Glanville,  vii.  c.  5  ;  Beames,  p.  163,  48.  (g)  Bracton,  61  a. 

(b)  Glanville,  vii.  c.  6 ;  Beames,  p.  166  ;  (h)  Powell  on  Devises,  by  Jarman,  i.  150, 
Bract,  fo.  62.  151. 

(c)  Glanville,  x.  c.  6,  7 ;  2  Bla.  Comm.  (i)  "  The  executor  has  the  property  only 
492.  under  a  trust  to  apply  it  for  payment  of  debts, 

(d)  Glanville,  vii.  c.  8.  A  legatee  might  or  such  other  purposes  as  he  ought  to  fulfil  in 
recover  his  legacy  by  action  by  the  Roman  law.  the  course  of  his  office  as  executor,"  pe?-  Ash- 

(e)  Glanv.  vii.  c.  8;  Ed.  Beam.  168.  hurst,  J.,  4  T.  R.  645.  The  office  of  executor 
"  De  causa  testamentaria  sicut  de  causa  matri-  in  the  sense  of  heir  was,  as  before  observed, 
moniali  curia  Regis  se  non  introraittat,"  unknown  to  the  Anglo-Saxons,  v.  Hickes, 
Bract.  61  b.  Dissert.  Epist.  p.  57. 

(/)  Glanville,  vii.  c.   6  ;  Bracton,  61.  a  ;  (k)  Swinburne,  part  i.  §  3,  p.  19  ;  Williams 

but  it  was  not  stated  to  be  essential.  on  Executors,  p.  7. 
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The  present  condition  of  an  executor  at  the  common  law  very  much 
resembles  that  in  which  the  hceres  (a)  of  the  Roman  law  stood  after 
Justinian  had  confined  the  liability  of  the  hares,  who  chose  to  take 
advantage  of  the  benefit  of  inventory,  to  the  extent  of  the  property 
which  came  to  him  as  heir  (5).  The  legal  interest  of  the  whole 
of  the  testator's  personal  estate  is  vested  in  him,  as  it  was  in  the 
hceres^  and,  generally  speaking,  he  has  equally  the  power  of  aliena- 
tion. Yet  his  ownership  is  qualified  so  as  to  answer  the  purposes  for 
which  it  is  conferred  upon  him ;  thus  the  property  which  comes  to 
his  possession  as  executor  does  not  become  his  own  so  as  to  be  forfeited 
if  he  be  attainted  of  felony,  nor,  if  distinguishable,  is  it  distributable 
under  a  commission  of  bankruptcy  in  case  he  become  a  bankrupt,  nor 
can  it  be  seized  in  execution  on  a  judgment  against  the  executor  in 
respect  of  a  debt  contracted  in  his  individual  capacity  (c).  The 
executor,  also,  like  the  Roman  hceres,  is  the  person  against  whom  all 
actions  in  respect  of  the  testator's  obligations  are  to  be  brought ;  and, 
generally  speaking,  he  is  liable  in  respect  of  such  obligations  to  the 
extent  of  the  testator"'s  property  come  to  his  hands  ;  as  was  the  hceres 
with  benefit  of  inventory  of  the  Roman  law  (c?). 

When  a  person  made  no  will,  by  the  law  as  it  stood  jDrior  to  the 
statute  13  Edw.  I.  called  of  Westminster  the  Second,  the  goods  of  the 
intestate,  that  is,  what  remained  beyond  the  reasonable  parts  (e),  were 
vested  in  the  bishop  of  the  diocese,  to  be  distributed  in  charity  to  the 
poor,  or  for  pious  uses,  pro  salute  animce.  By  that  statute,  an  obliga- 
tion was  imposed  on  the  bishop,  or  as  he  was  called,  the  ordinary, 
to  apply  the  personal  estate  in  payment  of  the  debts  of  the  deceased  {f). 

By  the  stat.  31  Edw.  III.  stat.  1,  c.  11,  it  was  enacted,  that  in  case  of 
intestacy,  the  ordinary  should  depute  the  nearest  and  most  lawful 
friends  of  the  deceased  to  administer  his  goods  ;  which  administrators 
were,   generally  speaking,  put  upon  the  same    footing   as  executors 

(a)  Glanville  uses  the  word,  vii.  c.  5.  23.  2.  ii.  19.  6  ;  Cod.  Just.  vi.  30.  22.  1. 1,  and 
{b)  No  will  was  effectual  unless  some  per-  i.  2.    In  Glanville's  time  the  heirs  were  bound 
son  was  appointed  as  "  haeres."     The  hneres,  topaythe  testator's  debts  without  regard  to  the 
after  acceptance,  from  which  he  could  not  amountof  the  property  of  the  deceased,  Glanv. 
withdraw,  was  originally,  in  all  cases,  liable  to  vii.  c.  8  ;  but,  in  Bracton's  time,  only  to  the 
pay  all  the  testator's  debts  and  liabilities  :  extent  of  what  they  derived  from    the  de- 
he  represented  the  testator.     Justinian  en-  ceased,  independent  of  his  real  estates  which 
abled    a    person    to    accept    an  inheritance  descended  to  the  feudal  heir,  Bract.  61a. 
whether  devised  to  him  by  will,    or    which  (c)  Farr  v.  Newman,  4  T.  R.  621 ;  Wil- 
devolved  upon  him  by  intestacy,  with  "bene-  liams  on  Executors,  i.  496,  et  seq. 
fit  of  inventory."     In  that  case,  if  he  deli-  {d)  I  shall  have  occasion  to  notice  the  Ha- 
vered in  an  inventory  within  the  prescribed  bilities  of  executors  more  fully  hereafter, 
period  (three  months),  be  was  only  liable  to  (e)  Supra,  p.  17. 
the  amount  of  the  succession,  or  as  we  should  (/)  2  Bla.  Comm.  494,  495. 
say,  to  the  extent  of  the  assets,  Just.  Inst.  ii. 
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appointed  by  a  will  (a).  There  is,  however,  this  difference,  that  as  it  is 
from  the  grant  of  the  letters  of  administration  alone,  that  the  adminis- 
trator derives  his  title,  it  is  from  the  date  of  the  grant  only  that  his 
title  begins.  The  statute  21  Henry  VIII.  c.  5,  a  little  enlarged  the 
powers  of  the  ecclesiastical  judge,  giving  him  the  power  of  selection, 
in  certain  cases  ;  and  upon  this  footing  stands  the  general  law  of  ad- 
ministrations at  the  present  day  {b). 

All  goods  and  chattels,  real  and  personal,  which  the  owner  has  not 
aliened  in  his  lifetime,  go  to  the  executor  or  administrator.  This 
includes  statutes,  recognizances,  obligations,  and  other  securities  for 
money.  Chattels  given  to  a  corporation  aggregate,  go  in  succession, 
but  a  term  of  years  given  to  a  bishop  and  his  successors,  goes  by 
common  law  to  his  executors  or  administrators  (c).  Some  goods  and 
chattels  go  to  the  heir  as  annexed  to  the  freehold  ;  such  are  glass  of 
windows,  palings,  posts  and  rails,  wainscot  pictures,  and  glasses  fixed 
instead  of  wainscot,  furnaces,  coppers,  &:c.  fixed  to  the  freehold,  and 
charters,  deeds,  and  other  evidences  relating  to  lands  (c?).  There 
are  some  chattels  called  Heir  Looms,  as  deer  in  an  authorized 
park,  fishes  in  a  pond,  which  go  to  the  heir :  by  special  custom, 
household  implements,  as  the  best  bed,  table,  and  the  like,  may  be 
heir  looms.  Pews  in  a  church  may,  by  custom,  descend  to  the  heir. 
Heir  looms  cannot  be  devised  by  will,  even  by  tenant  in  fee-simple,  as 
distinct  from  the  land  (e). 

Executors  were  always  liable  at  the  common  law  to  pay  the  debts 
of  the  testator  secured  by  deed,  so  far  at  least  as  Jiis  goods  would 
extend  (/).  The  statute  of  Westminster  the  Second  (13  Edw.  I.)  before 
referred  to,  imposed  the  same  duty  on  the  ordinary  in  case  of  intes- 
tacy. After  the  office  of  administrator  was  instituted,  his  duties  in  this 
respect  were  the  same  as  those  of  an  executor.  Down  to  the  time  of 
St.  Germain,  temp.  Hen.  VII.  and  VIII.  (^),  executors  were  not  liable 
at  laio  to  pay  simple  contract  debts,  and  if  the  testator  gave  away  the 
whole  of  his  estate  in  legacies,  they  were  bound  to  pay  the  legacies  in 
preference  to  the  debts  by  simple  contract,  but  the  legatee,  as  well 

(a)  Abbott,  C.  J.,  5  Barn.  &  Alders.  745  ;  (c)  Com.  Dig.Biens,  (A)  (C). 

Williams,    Ex.    492.      The    bishop,    or    ec-  (<?)  Com. Dig.Biens, (D);Amoson Fixtures, 

clesiastical  judge  acting  for  him,  had  been  ia  (e)  Co.  Litt.  18.  185  ;  2  Bla.  Comm.  429. 

the  habit  of  appointing  committees  to  admi-  {f)  The  crown  was  from  the  earliest  time 

nister  the  personal  estate  of  intestates,  prior  entitled  to  preference,  Glanville,  vii.  c.  5  & 

to  this  Act,  1   P.  Williams,  7.     This  was  in  8  ;  Bracton,  60  b.     Glanville  states  the  obli- 

imitation  of  the  praetor's  jurisdiction,  Fulbeck,  gation  on  the  Aceres  without  limitation  as  to 

ii.  p.  32  b.  the  amount  of  the  succession. 

(6)  Williams,  Executors,  310;  2  Bla.  Com.  {g)  Doctor  and  Student,  Dial.  ii.  c.  11.  p. 

495-6.  136. 
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as  the  executor  where  there  were  no  legacies,  was  bound  in  conscience 
to  pay  the  debts,  which  obligation  could  only  be  enforced  in  the  Court 
of  Ciiancery.  Afterwards  an  action  on  the  case  was  given  against 
executors  and  administrators  to  recover  simple  contract  debts.  From 
that  time  executors  and  administrators  have  been  liable  to  pay  all 
debts  to  the  extent  of  the  goods  and  effects  which  come  to  their  hands, 
or  as  they  are  termed  in  law,  the  assets  o^  t\\&  deceased.  If  the  executor 
or  administrator  be  guilty  of  a  direct  abuse,  as  by  embezzling,  spend- 
ing, or  consuming  the  property  that  comes  to  his  hands  (a),  or  if  he 
be  guilty  of  such  acts  of  negligence  and  wrong  administration  as  will 
disappoint  the  creditors  in  obtaining  payments  of  their  debts,  this  at 
law  is  called  a  devastavit,  and  he  shall  answer  for  it  out  of  his  own 
pocket,  as  far  as  he  had,  or  might  have  had,  assets  of  the  deceased  (Z») ; 
and  at  law,  it  seems,  the  executor  is  not  relieved  from  liability  at 
the  instance  of  creditors,  to  the  extent  of  the  property  received  by  him, 
either  on  the  ground  of  inevitable  accident,  as  fire,  or  loss  by  any  of 
the  various  means  which  afford  excuse  to  ordinary  agents  and  baillees 
in  cases   of  loss  without  any  negligence  on  their  parts  (c). 

The  order  in  which  debts,  (to  which  funeral  expenses  alone  have 
preference  {d),)  are  to  be  paid  by  common  law  and  by  statute,  are  as 
follows  : — 

1.  Debts  due  to  the  crown  by  matter  of  record  or  by  specialty  (e). 

2.  Certain  specific  debts  to  which  priority  is  given  by  certain  Acts 
of  Parliament  {f),  as  money  due  to  the  parish  by  overseers  of 
the  poor,  debts  due  by  officers  of  friendly  societies,  and  some 
others. 

S.  Debts  of  record  ;  1.  Judgments  in  courts  of  record  ;  2.  Recog- 
nizances and  statutes  (^) ;  but  judgments  to  be  entitled  to 
priority  must  be  properly  docketed  {h).  It  may  be  here  stated, 
that  decrees  and  orders  of  the  Court  of  Chancery,  and  rules  of 

(a)  Com.    Dig.   Administrator.  (1.)     i.  p.  {g)  Bacon's  Abr.  Executors,  L.  and  Office 

350.  of  Executors,  133,  et  seq. ;    and  Williams  on 

{b)  Office  of  Executors,  156, 157  ;  Bacon's  Executors,  798.     Recognizances  and  statutes 

Abr.  Executors,  (L.)  i.  p.  77.  have  before  been  explained. 

(c)  P.  Lord  Ellenborough,  Crosse  v.  Smith,  (A)  The  Acts  now  in  operation  on  this  sub- 
7  East,  258;  see  Williams  on  Executors,  ject  are  1  Vict.  c.  110,  the  Act  for  abolishing 
1420.  arrest  on  mesne  process,  §   11,  and  2  Vict. 

(d)  Williams  on  Executors,  71)1.  As  after  c.  11.  which  principally  have  reference  to 
mentioned,  in  Bracton's  time,  servants'  wages  the  effect  of  judgments  as  regards  lands 
also  had  preference,  v.  inf.  p.  194,  but  now  and  hereditaments.  By  the  latter  Act  no 
only  it  seems  to  other  simple  contract  debts,  judgments  are  to  be  thereafter  docketed,  under 
Williams,  p.  822.  the  previous  Act  4  &    5   Will,  and  Mary,    c. 

(e)  33  Hen.  VIII.  c.  39  ;  Williams  on  Ex-  20.  How  far  the  law  as  regards  ;!;rfon7j/ may 
ecutors,  793.  be   affected  by  reason   of  this   abolition,  is 

(/)  Williams  on  Executors,  795-8.  discussed  by  Mr.  Williams,  p.  804. 
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courts  of  common  law,  and  all  orders  of  the  Lord  Chancellor, 
or  Court  of  Review  in  matters  of  bankruptcy,  and  of  the  Lord 
Chancellor  in  lunacy,  whereby  any  sum  of  money,  or  any  costs 
or  expenses,  shall  be  payable  to  any  person,  have  the  effect  of 
judgments  at  common  law  (a). 

4.  Debts  by  special  contract  (by  specialty),  as  on  bonds,  covenants, 
and  other  instruments  under  seal.  Rent  due  ranks  in  the  same 
degree  with  debts  on  specialty  (J)  :  however,  voluntary  bonds 
are  postponed  to  simple  contract  debts  (c),  but  take  precedence 
of  legacies.  A  demand  arising  from  a  covenant  is  equally  a 
debt  by  specialty,  whether  the  breach  be  the  non-payment  of  a 
specific  sum,  or  it  is  to  be  compensated  by  damages  («i). 

5.  Debts  by  simple  contract  are  last  in  order.  They  include 
debts  on  writings  not  under  seal,  as  bills  or  notes,  and  on 
binding  verbal  promises,  and  on  obligations  raised  by  the  law  (e). 
Damages  for  dilapidations,  payable  by  the  late  incumbent  of  a 
benefice  to  his  successor,  are,  it  would  seem,  to  be  postponed  to 
the  debts  of  the  deceased  of  every  desci'iption  (/). 

The  executor  to  whom  his  testator  dies  indebted,  may  retain  to  that 
extent,  or  pay  himself  in  prefei'ence  to  all  other  creditors  whose  debts 
are  of  equal  degree  with  or  of  lower  degree  than  his  own  (y) ;  so  may  an 
administrator,  unless  he  has  entered  into  articles  to  pay  debts  of  equal 
degree  with  his  own,  without  preference,  which  terms  are  usually  im- 
posed by  the  Ecclesiastical  Court  (h).  These  rules  are  liable  to  mo- 
difications, which  maybe  found  in  the  able  and  comprehensive  treatise 
of  ?.Ir.  Williams,  On  Executors,  which  has  been  so  frequently  quoted 
in  the  preceding  pages,  and  in  that  of  Mr.  Ram,  On  Assets. 

The  next  duty  of  the  executor  is  the  payment  of  the  Leyacies.  It 
follows  from  the  whole  of  the  personal  estate  being  vested  in  the 
executor,  that  a  direct  gift  of  personal  estate  cannot  be  made  by  will 
to  any  person  other  than  the  executor,  it  can  only  be  by  way  of 
legacy,  and  no  gift  of  a  legacy  is  perfect  without  the  assent  of  the 
executor.     The  safety  of  the  executor  requires  this,  for  he  is  liable 

{a)  1  &  2  Vict.  c.  110.  §  18.  ecutor  must  preserve  sufficient  to  \)&y  future 

{b)  Williams  on  Executors,  809,  810.  debts  by  specialty,  but  contingent  debts,  such 

(c)  Jones  V.  Powell,    1   Eq,  Abr.   143-4;  as  debts  on  bonds  or  covenants  to  save  harm- 

the  decisions  to  this  effect  have  all  been  in  less,  are  not  to  stand  in  the  way  of  payment 

suits  in  the  Courts  of  Equity  ;  see  Ram  on  of  debts  of  inferior  degree,  ibid.  818,  et  seq. 

Assets,  357,  n.  {d),  where  the  distinctions  in  (e)  Williams  on  Executors,  822. 

regard  to  voluntary  bonds  may  be  seen.    This  (/)   Degge,  p.  91  ;  Williams,  p.  823. 

subject  will  be  resumed.  (g)  10  Mod.  496,  497. 

{d)  Plumer  v.  Marchant,  3  Burr.    1381-  (Ji)  See  Williams,  p.  841. 

1384  ;  Williams  on  Executors.  815.    The  ex- 

O 
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to  the  creditors  to  the  whole  extent  of  the  personal  estate  (a).  If 
the  executor  refuse  his  assent  to  a  legacy  without  a  cause,  he  may 
be  compelled  to  give  it  by  the  Court  of  Chancery,  which  now 
exercises  the  principal  jurisdiction  over  legacies  (Z>).  All  questions 
as  to  legacies,  as  being  matters  testamentary,  were,  originally,  of 
ecclesiastical  jurisdiction  exclusively  ;  the  Roman  law  contained  a 
complete  body  of  law  in  relation  to  legacies,  and  to  this  the  eccle- 
siastical courts  naturally  resorted.  Our  entire  system  of  law,  in 
relation  to  legacies,  as  will  be  more  fully  noticed  hereafter,  is  con- 
fessedly founded  on  the  corresponding  doctrines  of  the  Roman  juris- 
prudence ;  and  since  legacies  have  become  the  subject  of  the  jurisdiction 
of  the  Court  of  Chancery,  many  of  our  ablest  judges,  amongst  whom 
I  may  name  Sir  William  Grant,  have  not  scrupled  to  refer  directly  to 
the  Roman  law  as  of  a  weight  equivalent  to  authority  on  the  subject 
of  legacies. 

The  courts  of  common  law  for  a  time  exercised  jurisdiction  by 
action  for  enforcing  of  the  payment  of  legacies.  The  ground  on 
which  such  actions  were  sustained,  was  not  in  respect  of  any  common 
law  right  arising  from  the  gift  of  the  legacy,  but  on  express  or  implied 
promises  on  the  part  of  the  executor  to  pay  (c);  and  an  action  at  law 
may  now  be  brought  for  recovery  of  a  specific  thing  given  to  a  legatee, 
if  the  executor  has  given  his  assent  to  the  legacy  {d) ;  but  the 
courts  of  common  law  have  long  since  renounced  all  jurisdiction  for 
the  recovery  of  general  legacies  (e).  I  proceed  shortly  to  notice 
(though  the  subject  will  be  again  adverted  to)  the  general  doctrine  as 
to  what  limitations  of  personal  estate  are  allowed  at  common  law  in 
deeds  and  wills. 

Neither  the  reason  of  the  rule,  nor  the  rule  itself  prevailed  to  pre- 
vent interests  in  chattels  real  being  given  to  commence  at  a  future 
day  without  any  intervening  estate.  But  by  the  ancient  rules  of  the 
conmion  law  no  future  property,  to  take  place  in  expectancy,  could 
be  created  in  goods  and  chattels  by  deed, — the  whole  vested  in 
the  first  taker  ( /")  ;  yet   in  wills,  limitations  of  personal  goods  and 

(a)  2  Bla.  Comm.  512.      Bracton,  at  the  {d)  Williams,  p.  1516. 

conclusion  of  his  chapter  on  the  administra-  (e)  Since  the  case  of  Deeks  v.   Strutt,  5 

tion  of  the  estates  of  deceased  persons,  lays  T.  R.  690,  no  attempt  has  been  made  to  recover 

this  down  as  the  rule.  De  bonis  defuncti,  primo  a  pecuniary  legacy  at  law. 
deducenda  sunt  ea  qua  sunt  necessitatis,  (fu-  (/)  2  Bla.   Comm.  398,  et  v.    Tissen   v. 

neral  expenses  and  servants'  wages,)  postea  Tissen,  1  P.  W.  .502.     The  reason,  as  given 

quae   sunt   utilitatis    (debts),   et  ultimo   quse  by  Sir  William  Blackstone,  was,  that  to  have 

sunt  voluntatis  (legacies).  allowed  such  carving  of  interests  would  have 

(b)  Com.  Dig.  Administration,  (C.  8.)  occasioned  suits,  and  hindered  the  freedom 

(c)  Atkins    v.     Hill,    Cowper,    284,   and  of  commerce. 
Hawkes  v.  Saunders,  ibid.  289. 
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chattels  in    remainder,    after   a    bequest    for    life,    were    permitted. 
Originally  that  indulgence   was  only  shown    when    merely   the  use 
(usus  fructus)  of  the  goods,  and  not  the  goods  themselves,  was  given 
to  the  first  legatee,  the  property  being  supposed  to  continue  all  the 
time  in  the  executor  (a);  but  that  distinction  has  for  some  time  been 
disregarded  as  regards  chattels  capable  of  enjoyment  in  succession  (J), 
and  now  such  goods  and  chattels  as  furniture,  books  and  the  like,  may 
be  devised  to  one  for  life,  with  a  limitation  over  to  another  (c).     No 
kind  of  personal  property,  not  even  a  term  for  years,  was  ever  capable 
of  being  entailed,  so  as  to  be  preserved  to  the  issue.     Two  things  seem 
essential,  says  Mr.  Hargrave  {d),  to  an  entail  within  the  statute  de 
donis :  one  requisite  is,  that  the  subject  be  land,  or  some  other  thing 
of  a  real  nature  ;  the  other  requisite  is,  that  the  estate  be  an  estate  of 
inheritance  ;    therefore,  neither  estates  pur  auter  vie  in  lands,  though 
limited  to  the  grantee  and  his  heirs  during  the  life   of  cestui  que  vie, 
nor  terms  for  years,  are  entailable  any  more  than  personal  chattels ; 
because  as  the  latter,   not  being  cither  interests  in  things  real   or  of 
inheritance,  want  both  requisites,  so  the  two  former,  though  interests 
in  things  real,  yet  not  being  also  of  inheritance,  are  deficient  in  one 
requisite.      However,  adds  Mr.  Hargrave,  estatespur  auter  vie,  terms 
for  years  and  personal  chattels,  may  be   so  settled,  as  to  answer  the 
purposes  of  an  entail,  and  be  rendered  inalienable  almost  for  as  long 
a  time  as    if  they  were  entailable  in    the   strict  sense  of  the   word. 
Thus    estates  pur   auter  vie,   (that  is,   since  the   power   of   devising 
real  estate  was    established,   as    will  be   noticed  hereafter,)  may   be 
devised  or  limited  in  strict  settlement;    and   such  as  have  interests 
in  the  nature  of  an  estate  tail  may  bar  their  issue,  by  alienation  of 
the  estate  pur  auter  vie,  the  having  of  issue  not  being  an  essential 
preliminary  in  this  case  as  in  the  case  of  a  conditional  fee.     But  the 
manner  of  settling  terms  for  years,  is  different ;  for  in  them  no  remain- 
ders can  be  limited,  though  they  may  be  entailed  by  way  of  executory 
devise,  or  by  deed  of  trust,  as  effectually  as  estates  of  inheritance, 
if  it  is  not  attempted   to  make  them  inalienable   beyond   the  period 
allowed    by   law,    as  will  be    explained    hereafter     (e).        However, 

(a)  Y.  B.  37  Hen.  VI.  30  ;  Bro.  Devise,  (c)  See  Upwell  v.  Halsey,  1  P.  Wms.  652  ; 

13;  Plowd.  521-2;  1  P.  Wms.  2  ;    2  Freem.  and  2  Bla.   Comm.  398.     This  was  brought 

145,  206  ;   1  Eq.  Cas.  Ab.  360.  about  by  means  of  the  Court  of  Chancery, 

{b)  2  Freeman,  206.  307.  et  v.  ibid.  68;  (see  2  Freeman,  Append,  p.  307,)  as  will  be 
Hyde  v.  Parratt,  1  P.  Wms.  2-6  ;  Diilce  of  noticed  hereafter. 
Norfolk's  Case,  3  Ch.  Ca.  33 ;  2  Bla.  Comm.  {d)  Note  (5)  to  Co.  Litt.  20  a. 
398.  Sir  W.  Grant,  in  Randall  v.  Russell,  (e)  "  Trusts  of  terms  for  years  ought  to  be 
3  Mer.  195,  considered  that  such  gifts  were  to  carried  as  far  as  the  rules  of  law  will  possibly 
be  treated  as  of  the  usufruct  only,  and  upon  permit,  being  now  become  common  settle- 
that  he  seems  to  have  founded  his  judgment,  ments  upon  marriage,  many  estates  being  held 

o2 
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even  then,  when  what  is  equivalent  to  an  estate  tail  is  given  to  the 
first  or  any  subsequent  taker,  it  vests  in  him  the  entire  property  (a), 
This  rule  is  not  confined  to  cases  in  which  tlie  words,  if  applied  to  real 
estate,  would  create  an  express  estate  tail,  for  it  applies  also  to  cases  in 
which  an  estate  tail  would  arise  by  implication  {b) ;  it  likewise  applies 
to  those  cases  in  which  by  the  effect  of  the  rule  in  Shelley's  case,  before 
noticed  (c),  the  terms  of  the  bequest  would,  as  regards  real  estate, 
create  an  estate  tail.  If  the  executory  limitations  of  personal  estate 
are  on  contingencies  too  remote,  the  whole  property  is  in  the  previous 
taker  (d).  A  gift  for  life  of  specific  things,  gucc  ipso  usu  consumuntur, 
is  a  gift  of  the  property,  and  there  can  be  no  limitation  over  after  a 
life  interest  in  such  articles;  where  the  itse  and  the  property  can  have 
no  separate  existence,  the  old  rule,  that  there  can  be  no  limitation 
over  of  a  chattel,  must  prevail  (e). 

Besides  formal  legacies  given  by  will,  there  is  also  permitted  a 
death-bed  disposition  of  property,  called  a  Donatio  mortis  causa;  that 
is,  when  a  person  in  his  sickness,  apprehending  his  dissolution  near(y), 
delivers,  or  causes  to  be  delivered,  any  personal  goods  or  chattels  to 
another,  or  puts  the  physical  means  of  dominion  over  them  into  his 
power,  to  keep  them  for  himself  or  for  someone  else,  in  case  of  the 
donor's  decease.  The  subject  of  the  gift  must  be  personal  property 
in  possession  or  in  action  ;  bonds  and  mortgage  deeds  so  delivered,  are 
effectual  to  pass  the  debt,  bills  or  checks  drawn  by  the  deceased  on 
his  bankers,  to  pass  the  money.  The  delivery  of  a  key  has  been 
deemed  to  amount  to  a  delivery  of  the  trunk  and  its  contents.  In  the 
event  of  the  donor  recovering,  the  property  reverts  to  him.  If  the 
donor  die,  the  property  belongs  to  the  donee  without  the  assent  of 
the  executor,  though  not  as  against  creditors  {g).  This  method  of 
donation  is  as  old  as  the  time  of  Bracton,  and  plainly  came  to  us  from 
the  Romans  {h). 

I  proceed  to  the  consideration  of  how  the  personal  estate  of  a 
deceased  person  is  to  be  applied  where  it  is  not  disposed  of  by  will. 

only  on  terms  for  years,"  per  L.  C.  Haywood  by  Jarman,  p.  632. 

V.  Maunder,  a.d.  1687  ;   2  Freeman,  98.  (e)  Sir  William  Grant,  Randall  v.  Russell, 

(a)   Hargrave,  note  cited  above.  3  Mer.  194-5. 

(6)  I  do  not  notice  the  distinction  which  (/)  A  death-bed  will  of  lands,  as  we  have 

formerly  prevailed,  (2  Roper.   Leg,  4  73.)  by  seen,  was  allowed,  if  confirmed  by  the  heir, 

reason  that  the  words  "  dying  without  issue,"  in  Glanville's  time,  sup,  p.  13G. 
have  now,  by  the  effect  of  the  statute  1  Vict.  (ff)  2   Bla.    Comm.    514,   and  the  note  of 

c.  26,  the  same  interpretation  as  regards  both.  Sweet,  p.  52  ;  Williams  on  Executors,  p.  612. 

(c)  Sup.  p.  142.  (A)  Just.  Inst.   ii.   7.  1  ;    Bla.  Comm.  ubi 

(d)  Hargrave,  ubi  sup.  2  Powell  on  Devises,  sup. ;  et  v.  supra,  p.  33,  and  Bracton,  60  a. 
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Originally,  where  there  was  no  will,  the  residue  of  the  effects  of  the 
deceased,  after  payment  of  his  debts,  became  the  property  of  the  person 
to  whom  administi'ation  of  the  estate  was  granted.  The  ecclesiastical 
court  endeavoured  to  compel  the  administrator  to  distribute  the  residue 
amongst  the  next  of  kin  of  the  intestate,  and  took  a  bond  from  him 
for  that  purpose ;  but  such  bonds  were  held  to  be  void  by  the  courts 
of  law,  on  the  ground  that  by  the  grant  of  administration,  the  authority 
of  the  ecclesiastical  court  was  executed,  and  that  it  had  no  further 
authority.  The  hardship  of  this  privilege  on  the  next  of  kin,  induced 
the  legislature  to  interfere  (a),  by  directing  that  the  residue,  after  pay- 
ment of  just  expenses  and  debts,  should  be  distributed  amongst  the 
next  of  kin  of  the  intestate,  according  to  certain  definite  rules.  In  the 
case  of  a  husband,  administrator  to  his  wife,  the  law  was  left  as  it 
stood,  he  therefore  still  keeps  the  whole  {h).  As  the  courts  of  law 
have  no  authority  under  the  statute  of  distributions,  a  more  particular 
consideration  of  this  subject  is  reserved  for  another  place. 

(a)  By  statute  22  and  23  Car.  II.  c.  10  ;  {b)  So  declared  by  29  Car.  II.  c.  3,   §  25 

Williams,  p.  1169.  (Statute  of  Frauds). 


ADDITIONAL  NOTE  TO  CHAPTER  V.  BOOK  II.,  supra-p.  187. 

Obligatio  autem  quae,  ut  mater,  actionis  originera  ducit  et  initium  ex  aliqua  causa 
praecedente,  sive  ex  contractu  vel  quasi,  sive  ex  maleficio  vel  quasi.  Ex  contractu  vero 
oriri  poterit  multis  modis,  sicut  ex  conventione  per  interrogationes  et  responsiones  (i.  e 
per  Stipulationem,  fo.  99  b,  §  2.  ut  si  dicatur  promittis  ?  promitto,  &c.) ;  ex  concep- 
tione  verborura  quae  voluntates  duorum  in  unum  trahit  consensum,  sicut  sunt  pacta 
conventa,  quae  nuda  sunt  aliquando,  aliquando  vestita.  Quae  si  nuda  fuerint 
exinde  non  sequitur  actio,  quia  ex  nudo  pacto  non  sequitur  actio.  Oportet  igitur 
quod  habeat  vestimentura — et  hujusmodi  causa,  ex  contractu  vel  quasi,  semper  erit 
civilis.  Item  nascitur  obligatio  ex  maleficio  vel  quasi,  et  maleficium  pervenit  ei 
delicto  et  injuria,  &c.     Bracton,  fo.  99  a. 

It  is  curious  to  observe  in  what  a  different  sense  many  of  the  Roman  maxims  have 
been  applied  in  our  law.  The  maxim,  falsa  demonstratione  rem  non  perimi,  with  the 
Romans  applied  to  the  demonstratio  in  a  formula,  Gaius,  iv.  §  58  ;  with  us,  it  is  ap- 
plied to  a  gift  of  a  legacy. 
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CHAPTER  VI. 

LAWS  RELATING  TO  BANKRUPTS  AND  INSOLVENTS. 

The  Early  Statutes  relating  to  Bankrupts. 

Bankruptcy  confined  to  Traders. 

Commissioners  of  Bankrupt — their  Office  under  13  Eliz.  Sf  1  Jas.  I. — Distribution  of 
Estate,  real  and  personal,  amongst  the  Creditors  of  the  Bankrupt. 

Consolidation  of  Bankrupt  Laws  hy  Statute  6  Geo.  IV.  c.  16. 

The  later  Statutes — Court  of  Bankruptcy  created — Permanent  Commissioners  appointed  in 
London — Court  of  Review — Permanent  Commissioners  appointed  in  the  Country. 

Application  of  Bankrupt  Laws  to  Joint  Stock  Companies  by  Stat.  7^8  Vict.  c.  3. 

Laws  relating  to  Insolvents — Court  for  the  Relief  of  Insolvent  Debtors — Stat.  I  Sf  2  Vict, 
c.  1 10 — Mode  of  proceeding  under  that  Statute — The  Vesting  Order — The  Assignees — 

The  Slat.  5  <^  6  Vict.  c.  116,  as  to  persons  who  may  not  have  been  sued  by  their  Credi- 
tors—The Stat.  7^8  Vict.  c.  96. 

The  Stat.  7  4"  8  Vict.  c.  70,  for  facilitating  private  Compositions  between  Debtors  and 
their  Creditors. 

An  account  of  the  law  regarding  real  and  personal  property  would 
not  be  complete  without  shortly  adverting  to  the  laws  affecting  the 
property,  real  and  personal,  of  Bankrupts  and  Insolvents  (a).  These  laws 
are  wholly  of  statutory  introduction.  The  common  law  knows  no 
distinction  as  regards  debtors,  whether  traders  or  others,  unless, 
indeed,  in  respect  of  such  privileges  as  were  given  by  the  lex  mercatoria 
which  will  be  noticed  in  the  next  Chapter.  The  early  statutes  relating 
to  bankrupts,  (34  &35  Hen.  VIII.  c.  4,  13  Eliz.  c.  7,  and  1  Ja.  I.e.  15,) 
treated  those  who  were  the  subject  of  their  provisions  as  offenders. 
Bankrupts  were  completely  divested  of  the  disposition  of  their  pro- 
perty. By  the  13  Eliz.  c.  7,  bankruptcy  was  confined  to  such  per- 
sons only  as  had  used  the  trade  of  merchandize,  in  gross  or  by  retail ; 
and  this  distinction  has  become  so  completely  interwoven  with  all  our 
laws  upon  the  subject,  that  even  those  who  take  the  most  extended 

(a)  The  grounds  and  policy  of  these  laws,  as  Magazine,  No.  I.  (N.  S.),  on  the  law  of  debtor 

they  affect  the  relation  of  debtor  and  creditor,  and  creditor,  which  carries  the  law  down  to  7 

it  is  of  course,  beyond  mypurposeto  inquire  &8  Vict.  c.    96,  9th  August,    1844.     There 

into  ;  but  the  student  will  do  well,  as  a  help  to  seems  to  be  great  reason  to  regret  that  Lord 

the  understanding  the  effect  of  the  late  statutes  Cottenham's  bill  was   not  substituted  for  the 

upon  the  pre-existing  law,  to  refer  to  some  of  last-mentioned  Act ;  but  it  is  pretty  clear  that 

the  short  treatises  which  have  been  published  we  have  not  yet  come  to  the  end  of  legislatioa 

on  the  subject:  thatwhichlhaveusedandfound  on  this  important  subject. 
to  answer  my  purpose,  is  the  article  in  the  Law 
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views  in  regard  to  the  law  of  debtor  and  creditor,  have  not  yet,  it  would 
seem,  been  able   to   disengage   their  minds  from  its  influence.     The 
execution  of  the  laws  as  to  bankrupts  was  deputed  to  commissioners  to 
be  appointed  for  the  purpose,  and  so  it  continued  until  lately,  as  will 
presently  be  more  particularly  noticed.     Who  were  to  be  considered 
as  traders  within  the  meaning  of  the  bankrupt  laws  was  pointed  out ; 
so  what  were  to  be  considered  as  acts  of  bankruptcy  were  specified ; 
these  provisions  have  been  varied  by  later  Acts,  but  for  such  particulars 
I  must  refer  the  reader  to  the  ample  treatises  which  have  been  pub- 
lished on  the  subject  of  bankruptcy.     By  the  statute  13  Eliz.  c.  7,  1  Ja. 
I.  c.  15,  and  21  Ja.  I.  c.  19,  the  commissioners  appointed  in   virtue  of 
these  acts  had  power  to  dispose  of  all  the  lands  and  tenements  of  the 
bankrupt;  all  his  goods  and  chattels,includingdebts,contracts,and  other 
choses  in  action,  were  considered  to  be  vested  by  the  act  of  bankruptcy 
(what  would  amount  to  such  an  act  being  specified)  in  the  future  assig- 
nees after  an  assignment  was  made  to  them  by  the  commissioners,  and 
which  the  commissioners  were  bound  to  make  when  the  assignees  were 
chosen  or  approved  by  the  creditors  :  the  assignees  had  the  same  reme- 
dies to  recover  the  property  as  the  bankrupt  himself  would  have  had. 
The  proceeds  were  to  be  equally  divided  between  all  the  creditors  ac- 
cording to  the  amount  of  their  debts,  without  regard  to  their  rank, 
that  is,  whether  byjudgment,  statute,  recognizance,  specialty  or  simple 
contract  (a).    In  the  sixth  year  of  Geo.  IV.  an  Act  was  passed  by  which 
the  above  and  many  subsequent  Acts  were  repealed,  and  the  law  relating 
to  bankrupts  was  consolidated.    This  Act  has  since  been  varied  in  some 
important  particulars,  but  it  still  forms  the  basis  of  the  subsisting  code 
of  bankrupt  law  (5).     However,  a  particular  court,  called  the  Court  of 
Bankruptcy,  has    been    erected,  and   permanent  judicial    officers  for 
the  execution   of  the   laws  relating  to  bankrupts,  who  are  still  called 
commissioners,  have  been   appointed  in  London,  with   an  appeal  to  a 
court  also  newly  erected,  called  the  Court  of  Review,  with  an  ultimate 
appeal  to  the  Lord  Chancellor  in  certain  cases  (c) ;  and  by  a  subsequent 
Act  (d)  country  commissioners  have  been  appointed,  each  of  whom  is  to 
constitute  a  permanent  Court  of  Bankruptcy  for  a  particular  district, 
and  which  couit  is  to  have  the  prosecution  of  fiats  issued  against  traders 
in  that  district.  The  proceedings  now  originate  with  the  fiat  of  the  Lord 

(a)  21  Ja.  I.  c.  19.  §  19.  too  much  the  style  of  the  law  amendments  of 

(i)  This  and  all  other  laws,  statutes  and  the  present  day  ;    it  is  greatly  to  be  lamented 

usages  are  repealed  by  the  stat.    5  &  6  Vict.  that  the  system  of  consolidation   is  not  ad- 

0.  122,  "  in  so  far  as  they  may  be  inconsistent  hered  to. 

or  at  variance  with  the  provisions  of  that  Act,"  (c)   By  1  &  2  Will.  IV.  c.  56. 

•'  provided  always  that  the  same  shall  continue  {d)  5  &  6  Vict.  c.  122.  §  46.  52  and  59. 

in  force  in  all  other  respects,"  §  2.     This  is 
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Chancellor,  not  by  a  commission,  as  under  the  old  Acts  (a).  The  prin- 
ciple is  still  adhered  to  that  ^ratfers  only  are  the  subject  of  the  bankrupt 
laws,  and  all  debts  are  paid  pari  passu  (b).  Upon  the  appointment 
of  assignees  the  whole  of  the  bankrupt's  estate,  both  real  and  personal, 
is  now  ?^>so  facto  vested  in  the  assignees  (c).  Particular  provisions 
have  been  made  for  enabling  the  commissioners  acting  under  the  fiat 
to  dispose  of  the  lands  of  which  a  bankrupt  may  be  tenant  in  tail,  or  in 
which  he  may  be  entitled  to  a  base  fee  (d),  and  for  the  disposing  of 
copyhold  lands  to  which  he  may  be  entitled  (e),  and  for  the  recovery  of 
rents,  and  to  enforce  covenants  and  the  like  (/).  By  the  statute  of  the 
7  &  8  Vict.  c.  3,  entitled,  "  An  Act  for  facilitating  the  winding  up 
of  the  Affairs  of  Joint  Stock  Companies  unable  to  meet  theii' pecuniary 
Engagements,"  provision  is  made  for  eflectuating  the  declared  purpose 
of  the  Act  by  means  of  a  fiat  in  bankruptcy,  to  be  issued  and  worked  in 
the  same  manner,  so  far  as  the  nature  of  the  case  will  admit,  as  in 
ordinary  cases  of  bankruptcy  ;  an  officer  of  the  company  being  substi- 
tuted for  the  bankrupt  for  certain  purposes,  as  to  be  examined  in  regard 
to  its  dealings,  and  the  like.  Provision  is  made  for  having  the  ac- 
counts taken  between  the  members  of  the  company,  so  as  to  compel 
every  member  of  the  company  to  contribute  in  proportion  to  their 
several  liabilities  :  the  bankruptcy  of  the  company  is  not  construed  to 
be  the  bankruptcy  of  each  individual  member  (^).  This  may  suffice 
as  a  general  view  of  the  law  relating  to  bankrupts  (A). 

The  distribution  of  the  estates  of  Insolvents,  technically  so  called, 
which  may  be  compared  to  the  cessio  honorum  of  the  Roman  law  {i), 
from  which  it  has  been  derived  to  us  through  the  similar  institution  in 

(o)  1  &  2  Will.  IV. c.  56.  §12.  Tliemininum  58,  thereby,  as  before-noticed,  repealing  the 

qualification  for  issuing  a  fiat  is  now  fixed  at  previous  enactments  on  the  subject  in  the  6 

a  debt  of  50/.  owing  to  a  single  creditor  or  firm,  Geo.  IV.  c.  16.  §  65  ;   Shelford,  p.  344. 
70/.  owing  to  two  distinct  creditors,  and  100/.  (e)  3  &  4  Will.  IV.  c.  74.  §  66. 

to  3  or  more  creditors.  {f)  lb.  §  67. 

(b)  See  6  Geo.  IV.  c  16.  108;  even  esccu-  {g)  Mr.  Flather,  in  his  treatise  (1845),  p. 
tion  upon  a  judgment  obtained  by  default  or  49,  et  seq.  has  pointed  out  wherein  the  pro- 
confession  is  not  available  to  the  prejudice  of  ceedings  under  such  a  fiat  differ  from  those 
other  fair  creditors,  ibid.  under  an  ordinary  fiat. 

(c)  1  &  2  Will.  IV.  c.  56.  §  25,  26.  {h)  I  have  to  a  great  extent  availed  myself 
There  are  now  also  02^c/fl/ «ss///iiee«  appointed  of  Mr.  Flather's  elaborate  edition  of  Mr. 
under  the  statute  1  "&  2  Will.  IV.  c.  56.  §  22  ;  Archbold's  Treatise,  ed.  1844,  and  the  sup- 
and  5  &  6  Vict.  c.   122.  §  48,  one  of  which  pleraent,  1845. 

official    assignees    shall    in    all    cases    be    an  (t)   See  Cod.  Just.  vii.  tit.  71  ;   particularly 

assignee  of  each  bankrupt's  estate,  together  in  this,  that  the  future  effects  of  an  insolvent 

■with    the  assignees   chosen  by  the  creditors.  are  liable   to  his   creditors,   as  were  those  of 

The   official  assignee   is   alone   authorized  to  the  ceding  debtor,  Dig.  xlii.  3,  4  ;    Vinn.  ad 

possess  and  receive  the  estate  and  effects  of  Instit.    840    b.    841.    et  v.    Comm.   in  Cod. 

the  bankrupt  and  its  proceeds.  Theod.  iv.  20  ;  Sigonius,  de  Addictione  ;  and 

((/')  3  &  4  Will.   IV.  c.  74.  §  55,  56,  57,  Humphreys  on  Real  Property,  p.  109. 
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Scotland,  is  somewhat  analogous  to  that  which  takes  place  in  bank- 
ruptcy, but  the  operation  of  the  laws  relating  to  insolvents  is  not  con- 
^ned  to  traders.  By  §  24  of  the  statute  of  the  1  &  2  Vict.  c.  110  (a), 
(the  Act  for  abolishing  arrest  on  mesne  process,  except  in  certain 
cases,  and  which  together  with  the  Acts  after  mentioned,  constitutes 
the  existing  code  relating  to  insolvent  debtors,)  the  court  theretofore 
established  (b),  called  the  Court  for  the  Relief  of  Insolvent  Debtors 
in  England,  consisting  of  a  chief  and  three  other  judges  called  com- 
missioners, was  continued,  and  powers  were  given  to  the  crown  for 
appointing  successors  to  those  commissioners.  By  the  35th  section  ot 
that  statute,  every  person  being  in  prison  upon  any  process  for  non- 
payment of  money,  or  by  reason  of  any  contempt  of  court  for  non-pay- 
ment of  costs,  may,  within  a  certain  time,  apply  by  petition  to  the 
Court  for  Relief  of  Insolvent  Debtors,  and  if  he  omit  to  do  so,  then, 
by  sect.  36,  the  creditor  issuing  the  execution,  may  apply  by  petition 
for  an  order,  by  means  of  which  the  property  of  the  prisoner  may  be 
applied  in  the  same  manner  as  if  he  had  himself  petitioned.  The 
order  made  upon  such  petition  is  called  a  vesting  order ;  it  operates  to 
vest  (c)  all  the  present  real  and  personal  estate  of  the  prisoner,  (with 
the  exception  of  wearing  apparel,  bedding,  working  tools  and  the  like 
to  the  extent  of  20/.  value,)  and  such  future  estate  as  he  may  acquire 
prior  to  his  first  discharge,  in  a  person  appointed  for  this  purpose, 
called  the  provisional  assignee.  Particular  assignees  may  be  appointed 
by  the  court ;  in  such  case  the  estate  and  effects  of  the  insolvent, 
real  and  personal,  is  ipso  facto  vested  in  him  on  his  acceptance  (rf). 
Provision  is  made  for  the  distribution  of  the  property  of  the  insolvent 
amongst  his  creditors.  Before  adjudication  with  respect  to  any  such 
insolvent,  he  is  to  execute  a  warrant  of  attorney  to  confess  judgment, 
which  has  the  form  of  a  recognizance,  to  the  provisional  or  other 
assignees,  for  the  amount  of  his  debts,  to  be  put  in  force  by  authority  of 
the  court,  in  the  event  of  the  insolvent  becoming  capable  of  paying 
his  debts  in  full,  or  leaving  property  at  his  death  sufficient  for  that 
purpose  (e).     By  the  statute  5  &  6  Vict.  c.  116,  any  person  not  being 

{a)  Before  this  Act,    (1  &  2  Vict.  c.  110,)  case  the  debtor  may  be  required  to  give  bail, 

any   person  who   owed    another    20/.    migiit  as  formerly.     Arrest  upon  final  process  for  a 

have  been  arrested  before  trial  upon  process  debt  not  exceeding  20/.  exclusive  of  costs,  is 

issued  on  the  bare  affidavit  of  the  creditor,  now  absolutely  abolished. 
and  unless  he  gave  bail  for  his  appearance  in  (6)  By  statute  1  Geo.  IV.  c.  119,  and  other 

the  amount  of  the  debt,  he  was  consigned  to  subsequent   statutes,   now  superseded  by  the 

prison.     The  Act  above  mentioned  alDolishes  statutes  referred  to  above, 
arrest  before  judgment,  unless  in  cases  where  (c)  See  §  37. 

it  is  shown  to  the  satisfaction  of  a  judge,  that  {d)  See  §  45. 

the  debtor  is  about  to  abscond,  or  go  out  of  (e)    See  §  87.  There  are  special  provisions 

the  jurisdiction  of  the  superior  courts  ;  in  that  in  regard  to  particular  property,  §  88,  89. 
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a  trader,  or,  being  a  trader,  if  he  owe  in  the  whole  less  than  SOOl. 
though  not  a  prisoner,  and  though  he  may  not  have  been  sued,  and 
without  notice  to  any  creditor  (a),  may  present  a  petition  to  the  Court 
of  Bankruptcy,  annexing  a  schedule  of  his  debts  and  property,  and 
stating  other  particulars  pointed  out  by  the  Act,  and  obtain  an  order 
for  an  interim  protection  from  all  process,  excepting  arrest  under  a 
judge's  order.  The  whole  of  the  estate  and  effects  of  the  petitioner  be- 
comes, on  the  presentation  of  the  petition,  vested  in  the  official  assignee, 
who  shall  be  nominated  by  the  commissioners  acting  in  the  matter  (J). 
A  judge  or  commissioner  of  the  Court  of  Bankruptcy  in  London,  or  a 
commissioner  in  the  country,  as  the  case  may  be,  after  an  examination 
of  the  insolvent  or  any  other  person  whose  evidence  may  appear  neces- 
sary, if  it  shall  appear  that  the  allegations  in  the  petition  are  true, 
and  that  the  debts  were  not  contracted  by  any  manner  of  fraud,  or  in 
breach  of  trust,  or  any  prosecution  against  the  petitioner  whereby  he 
was  convicted  of  an  offence,  or  without  having  at  the  time  of  becoming 
indebted  reasonable  assurance  of  being  able  to  pay  the  debts,  and  that 
such  debts  were  not  contracted  by  reason  of  any  judgment  for  breach 
of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  mar- 
riage, seduction,  criminal  conversation,  libel,  slander,  assault,  battery, 
malicious  arrest,  maliciously  suing  out  a  fiat  in  bankruptcy,  or  mali- 
cious trespass,  and  that  the  petitioner  has  made  a  full  discovery,  may, 
after  notice,  and  unless  cause  against  it  be  shown,  make  a  final  order 
for  the  protection  of  the  petitioner  from  all  process,  and  for  vesting 
his  estate  and  effects  in  an  official  assignee  to  be  named  by  such 
commissioner,  and  an  assignee  to  be  chosen  by  the  creditors,  which  is 
called  the  vesting  order,  or  for  carrying  into  effect  such  proposal  for  a 
composition  as  the  creditor  may  have  set  forth  in  his  petition  (c). 
On  the  passing  of  the  final  order  for  protection,  the  whole  estate, 
present  and  future,  wherever  situate,  becomes  absolutely  vested  in 
the  official  assignee  and  assignee  chosen  by  the  creditors  without  any 
deed  or  conveyance,  and  the  assignees  are  entitled  to  claim  from 
the  petitioner  at  any  time  after  the  final  order,  any  estate  or  effects 
acquired  by  him,  but  they  are  not  to  take  possession  without  the  order 
of  the  Court  (d).  Powers  (e)  which  the  petitioner  might  legally  execute 
for  his  own  benefit  are  vested  in  the  assignees,  with  the  exception  of 
the  right  of  nomination  to  any  vacant  ecclesiastical  benefice.     Goods 

(a)  7  &  8  Vict.  c.  96.  §  1.  tions  which  follow  in  the  subsequent  parts  of 

(b)  5  &  6  Vict.  c.  116  §  1  &  7.  this  work,  but  I  have  thought  it  best  to  put 

(c)  §  4.  all  the  material  provisions  of  the  several  Acts 

(d)  §  7  &  9.  I  have  had  occasion  to  notice,  together  in  one 

(e)  Some  of  the  provisions  in  these  Acts  place, 
will  not  be  intelligible  without  the  explana- 
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in  the  order  and  disposition  of  the  petitioner  pass  to  his  assignees 
as  in  bankruptcy.  The  liability  of  the  future  estates  of  insolvents  for 
their  debts  varies  their  condition  from  that  of  a  bankrupt,  who,  by 
virtue  of  the  certificate  granted  by  the  commissioners,  to  which  the 
creditors  are  not  now  required  to  consent,  becomes  discharged  from  all 
debts  proveable  under  the  fiat  issued  against  him  (a).  This  Act  has 
been  amended  by  tlie  Act  of  the  7  &:  8  Vict.  c.  96.  One  object  of 
this  Act  is  to  assimilate  the  law  of  insolvency  under  the  Act  of  the  5 
&  6  Vict,  to  the  law  of  bankruptcy, — one  further  approach  to  the 
recommendation  of  the  commissioners  appointed  in  1840  to  revise  the 
laws  relating  to  bankrupts  and  insolvents,  that  the  distinction  between 
trading  and  non-trading  insolvents  should  be  abrogated : — it  particularly 
enables  the  Court  to  administer  the  estate  of  the  insolvent  in  the  same 
manner  as  the  estate  of  a  bankrupt  is  administered  in  bankruptcy. 
By  the  41st  section  of  the  last  statute  (7  &  8  Vict.)  a  trader  is  enabled 
to  sue  out  a  fiat  in  bankruptcy  against  himself.  By  the  stat.  7  &  8 
Vict.  c.  70,  entitled,  "  An  Act  for  facilitating  Arrangements  between 
Debtors  and  Creditors,"  a  debtor,  not  being  a  trader  within  the  meaning 
of  the  bankrupt  laws,  who  is  unable  to  meet  his  engagements  with  his 
creditors,  may,  with  the  concurrence  of  one-third  in  number  and 
value  of  his  creditors,  present  a  petition,  which  is  to  be  signed  by 
himself  and  all  the  concurring  creditors,  to  the  Court  of  Bankruptcy, 
stating  the  amount  and  particulars  and  the  consideration  of  his  debts, 
and  of  the  amount  and  nature  of  all  his  property,  and  stating  the  arrange- 
ment or  composition  he  is  desirous  of  making  with  his  creditors,  and 
the  true  cause  of  his  inability  to  meet  his  engagements,  praying  that 
such  proposal,  or  composition,  or  such  modification  of  it  as  the  majority 
of  his  creditors  may  determine  upon,  may  be  carried  into  effect  (b). 
If  the  commissioner  be  satisfied  that  the  statements  are  true,  and 
that  the  debts  have  not  been  contracted  by  fraud  or  breach  of  trust 
or  without  any  reasonable  prospect  of  being  paid,  (for  which  purpose 
he  may  examine  the  petitioner  and  any  creditors  parties  to  the  petition, 
and  witnesses  produced  by  the  petitioner,  on  oath,)  private  meetings 
of  the  creditors  are  to  be  held,  and  if  an  arrangement  for  composition 
be  assented  to  by  a  certain  number  of  the  creditors,  it  is  to  be  reduced 
into  writing,  and  having  been  confirmed  by  the  commissioner,  it  is  to 
be  binding  upon  the  debtor  and  all  who  v,'ere  his  creditors  at  the  date 
of  the  petition,  and  who  had  notice  of  the  meetings  (c),  and  the  estate 
of  the  debtor  will  then  vest  in  the  trustees  appointed  to  carry  the 
arrangement  into  eff'ect  (d).     When  the  agreement  thus  concluded  has 

(a)  5  &  6  Vict.  c.  122,  §  37,  38,  39.  (c)   §  5  &  6. 

(*)§!&  2.  (d)  §  8. 
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been  fully  carried  into  effect  according  to  its  tenor,  another  meeting  is 
to  be  called,  when  the  trustee,  on  the  commissioner  being  satisfied 
that  he  has  duly  performed  his  trust,  will  obtain  a  release  from  the 
commissioner,  and  the  debtor  a  certificate,  which  will  be  equivalent  to 
a  certificate  in  bankruptcy,  with  a  saving  as  to  certain  debts  excepted 
by  the  statute  (a).  All  the  proceedings  under  this  Act  are  private; 
there  are  no  public  advertisements,  and  the  estate  is  not  vested  in  any 
official  assignee,  but  is  entirely  administered  by  the  trustees,  subject 
to  the  supervision  of  the  commissioner  (h). 

I  have  now  completed   such  a  general  view  of  the  common  and 
statute  law  in  regard  to  property  real  and  personal,  and  the  mode  in 
which   it  may  be  enjoyed,  aliened,  and   transmitted  (independently  of 
the  Statute  of  Uses  as  regards  real  estate  which  is  reserved  for  future 
consideration),  as  may  be  sufficient  to  introduce  the  main  subject  of 
this  work, — namely,   the  Court  of  Chancery.      Two   other   matters, 
however,  remain  to  be  noticed,  which  will  form  the  subject  of  the  four 
succeeding   Chapters,  namely,    the  Course  of   Procedure   which   was 
established  in  the  superior  courts  of  common  law  after  the  Norman 
Conquest,   and  the  final  establishment  of  the  present  Constitution  of 
Parliament.     As  regards  the  first  of  these  subjects,  namely,  the  course 
of  procedure  in  the  courts  of  law,   it  may  be  observed   that  here  the 
Court  of  Chancery  found   little  to  follow  and  much   to  correct ;  not, 
indeed,  directly,  but  by  applying  its  own  course  of  procedure  in  its 
own  court,  to  numerous  cases  within  the  jurisdiction  of  the  courts  of 
law.     In  order  that  the  expediency  of  this  interference  on  the  part  of 
the  Court  of  Chancery  may  be  understood,  I  have  thought  it  right  to 
exhibit  the  general  features  of  the  system  to  which  these  corrections 
have  been  applied.     It  is  also  necessary  that  the  improvements  which 
have  taken  place  in  the  course  of  procedure  at  law  should  be  shortly 
adverted  to,  particularly  so  far  as  those  courts  have  assumed  a  juris- 
diction to  enforce  obligations  on  equitable  principles,  in  the  effecting 
of  which  the  interference  of  the  Court  of  Chancery  will  be  found  to 
have  been  the  chief  instrument. 

(a)§  12    &  13.  nature  of  the  proceedings  under  them:   a  si- 

(b)  Mr.  Flather,  in  his  treatise  on  this  sta-  milar  summary  of  these  Acts  and  of  the  Bank- 

tute,  and  7  &  8  Vict.  c.  96,  &  c.  11 1,  has  given  rupt  Acts  may  be  found  in  the  first  number 

a  full  summary  of  their  provisions  and   the  of  the  Law  Magazine  (N.  S.)  p.  113. 


Proceedings  hy  Action  and  Pleadings  in  Civil  Cases  205 


CHAPTER  VII. 


ROMAN  MODE  OF  PROCEDURE  IN  CIVIL  CASES,  BY    ACTION, 
FORMULA,   AND    PLEADINGS. 

Proceedings  by  Action  and  Pleadings — Roman  mode  of  Procedure  in  Civil  Cases — 
Classes  of  Actions,  personal,  real  and  mixed — Form  of  Proceeding  in  Personal  Actions 
— The  Formula  or  Writ — Register  of  Formula — Actions  for  Damages. 

Relaxation  of  ancient  Rules — Introduction  of  Actions  praescriptis  verbis,  and  in  factum, 
and  of  utiles  or  equitable  Actions — Legal  Fictions — Praetorian  Authority  to  grant 
Actions  on  principles  of  Natural  Justice — Prcetor's  equitable  Jurisdiction  confined  to 
the  Principles  j}ro2JOunded  in  the  Edict  published  by  him. 

Penal  Actions,  equally  as  civil,  founded  on  Written  Law  and  Prcetorian  Edicts. 

Prcetarian  or  Equitable  Code  formed  in  the  Reign  of  Hadrian  under  the  name  of  The 
Perpetual  Edict — Equitable  Actions  regulated  by  this  Code. 

Defence  to  Actions— Pleadings — Exceptio  or  Plea — Of  two  kinds,  Dilatory  and  Pe- 
remptory— Replicatio — Duplicatio — Triplicatio,  S^c. — Litis  Contestatio  or  Issue — 
The  Formula  or  Record  which  was  transmitted  to  the  Judges  for  the  Trial — Pro- 
ceedings by  Formula  or  Writ  abolished. 

Distinction  between  Actions  stricti^  juris  and  bonse  Fidei — Set-off— Interest — Fraud 
— Consideration — Nudum  Pactum. 

Real  Actions— for  recovering  Land,  and  things  connected  with  Land— founded  on  Right 
to  Property — or  to  Possession  only — Remedy  in  cases  of  Ejectment — Interdicts. 

From  the  time  that  the  King's  Court,  and  that  branch  of  it  which 
from  this  time  was  called  the  Court  of  Common  Pleas,  and  the  Courts 
held  before  the  Justices  in  Eyre,  became  the  ordinary  Courts  for 
deciding  civil  controversies  (a),  strict  forms  of  procedure  were  esta- 
blished, if  not  introduced,  which  differed  in  every  respect  from  the 
ancient  mode  of  proceeding  by  plaint,  which  however  was  continued  in 
the  ancient  courts  of  ordinary  jurisdiction,  namely,  the  County  Courts, 
and  Courts  of  the  Lords  of  Manors  (b).  Thenew  mode  of  proceeding-  thus 

(a)  It  is  to  be  observed,  that  those  pleas  (b)  Since  the  following  pages  were  written, 

which   the    justices  could  not  proceed   with,  the  very  valuable  work    of  Mr.  Warren,  on 

■were  to  be  brought  before  parliament,  (which  Law  Studies,  has  come  to  my  hands.  I  would 

then,   as  we  shall  see,   consisted  for  judicial  here  particularly  refer  the  reader  to  the  highly 

purposes,  of  the  lords,  or  ^rocere.9,)  on  the  ad-  interesting   illustrations    which    it    contains 

journment  day,  v.  int.  al.  Rot.  Pari.  i.  p,  350,  (Chapter  xvi.)  on  the  science  of  pleading, 
temp.  Edw.  I. 
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established  was  by  Action  and  formal  Pleading,  of  which  some  notice 
has  been  taken  in  the  preceding  pages.  It  equally  diifered  from  every 
known  form  of  proceeding  that  had  prevailed  in  the  ordinary  Courts  of 
civil  jurisdiction  in  England  prior  to  the  reign  of  Henry  II.,  as  did  the 
laws  which  have  been  described  in  the  last  Chapter,  from  those  which 
had  prevailed  down  to  the  same  period  (a).  This  system  which  will 
presently  be  described,  was  in  full  operation  in  the  reign  of  Henry  III. 
though  it  was  much  refined  upon  in  the  succeeding  times,  down  to 
the  reign  of  Edw.  III.,  when,  according  to  Sir  M.  Hale  and  Lord 
Coke,  pleading  had  arrived  at  its  perfection  (b) ;  it  continues  the  same 
in  principle  down  to  the  present  day.  It  is  not  to  be  expected  that  in 
merely  practical  works,  describing  the  English  system  of  pleading, 
any  collateral  inquiry  should  be  instituted  for  discovering  its  sources, 
it  has,  therefore,  been  very  commonly  treated  as  if  it  had  been 
invented  and  perfected  by  the  judges,  who  presided  in  the  king's 
courts  during  this  interval  (c).  That  it  was  thus  constructed  admits 
of  no  doubt ;  but  it  appears  to  me  to  be  almost  equally  clear  that  the 
English  system  of  procedure  by  action  and  pleading,  was  framed 
upon  the  model  which  the  Corpus  Juris  presented  after  its  stores 
were  opened,  aided  by  the  illustrations  which  were  afforded  by 
its  commentators  in  England  and  elsewhere,  and  Avhich  were  obtained 
by  conference  with  persons  well  skilled  in  its  mysteries  {d).  I 
propose,  therefore,  in  the  first  place,  to  give  a  short  account  of  the 
Roman  course  of  proceeding  by  action,  and  of  their  system  of  pleading; 
for  which  there  is  this  additional  inducement,  that  it  will  be  found  in 
the  sequel,  that  by  reason  of  much  of  that  part  of  the  Roman  system 
of  procedure  which  may  be  called  equitable,  as  distinguished  from  that 
which  was  merely  s^rzc^ijwrw,  having  been  rejected,  the  English  system 
was  found  to  be  deficient  to  answer  the  ends  of  justice  ;  and  that  the 
Court  of  Chancery  had  continually  to  interfere  to  supply  these  deficiencies 

(a)  Vid.  SM^ra,  p.  122,  note  (c),  and  p.  127.  (c)  The  last  edition  of  Mr.  Serj.  Stephens' 

Lord  Coke's  notion,  that  proceeding  by  action  very  valuable  work  on  Pleading,  p.  137,  138, 

and  writ  had  prevailed  before  the  Conquest,  Append,  xlv.  &c.,  would  rather  lead    to    this 

4  Inst.  fo.  78,  is  now  universally  repudiated.  impression.     Mr.  Starkie  (Law  of  Evidence,  i. 

See  on  this  subject  Hickes'  Dissert.  48,  49.  p.  4.),  has  noticed  some  of  the  points  of  sitni- 

{b)   It  would  seem  from  the  Statut.  Wallise,  larity  between  the  English  and  Roman  systems 

§  "  Declaration,"  that  in  the  time  of  Edw.  I.  of  pleading. 

niceties    of    pleading  had    been    introduced,  {d)  I  need  hardly  again  refer  to  Vacarius 

which  might  vie  with  those  which  Cicero,   as  and  his  scholars,  and  to  Franciscus  Accursii. 

the  advocate  of  Murena,  and  on  other  occa-  It  has  been  usual,   since   the  publication    of 

sions,  held  up  to  ridicule  and  reprobation  ;  et  the  Forum  Romanum,  by  the  learned  and  ac- 

v.    Heng.  Magn.  c.   10.      These   niceties,   as  complished  Lord  Chief  Baron  Gilbert,  to  refer 

will  hereafter  be  mentioned,  gave  occasion  for  to  the  Roman  form  of  proceeding,  as  illustra- 

the  Court  of  Chancery  to  interfere.      See  on  tive  of  the  proceedings  in  the  Court  of  Chan- 

this  subject,  LegalJudicat,  in  Chancery,  p.  53.  eery;  and  no  doubt  there  are  some  analogies 
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which  it  did  by  adopting  in  great  part  the  principles  of  that  part  of 
the  Roman  system  which  had  been  so  rejected,  together  with  the  extra- 
ordinary remedies  which  will  be  noticed  in  a  more  appropriate  place  (a) ; 
carrying  them  out,  however,  so  as  to  meet  the  exigencies  that  occurred, 
in  a  manner  that  made  them  greatly  more  efficient  than  when  united, 
as  they  were  with  the  Romans,  at  least  till  the  ordinary  and  extra- 
ordinary jurisdiction  were  consolidated,  to  a  system  which  was  clogged 
with  the  impediments  incident  to  proceedings  by  action  and  formula. 
The  Roman  system  of  procedure  in  civil  actions  will,  therefore,  form 
the  subject  of  the  present  Chapter. 

On  the  first  foundation  of  the  Roman  system  of  jurisprudence,  which 
had  its  origin  shortly  after  the  expulsion  of  Tarquin  the  Proud  and 
the  abolition  of  the  regal  Dignity,  451  years  before  the  Christian  aera. 
the  laws  which  governed  all  civil  rights  (to  which  alone  I  confine 
myself)  were  those  which  were  contained  in  the  Twelve  Tables,  (fons 
omnis  jmblici  privatiqtfe  juris.)  which  were  compiled  by  the  Decemviri 
who  had  been  chosen  for  that  purpose.  These  laws  were  subsequently 
enlarged  by  Plehiscita,  that  is,  laws  enacted  by  the  people  at  large ; 
and  by  Senatus  Consulta,  that  is,  laws  which  were  made  by  the  senate 
alone.  The  laws  were  further  extended  by  the  solemn  opinions  or 
interpretations  (resjjonsa prudentzim)  which  were  given  first  by  the  Col- 
lege of  Priests,  with  whom  originally  the  science  of  the  law  exclusively 
resided,  afterwards  by  the  Jurisconsults,  who,  being  of  senatorian 
order,  and  of  high  influence,  in  a  short  time  succeeded  in  gaining  for 
themselves  the  office  of  expositors  of  the  law  (b).     The  law  was  further 

to  be  found,  as  I  shall  hereafter  have  occasion  rise,  have,  from  circumstances  merely  for- 
to  notice.  The  late  (a  word  which,  connected  tuitous,  in  this  respect,  an  advantage,  poor 
with  the  name  I  am  about  to  mention,  is  pro-  as  it  is,  over  the  most  enlightened  travellers 
nounced  in  this  country,  equally  as  in  that  of  of  civilized  Europe.  Recent  researches  in 
his  birth,  with  the  bitterest  regret)  Mr.  Jus-  England  and  on  the  continent  of  Europe, 
tice  Story,  has  introduced  a  summary  of  Chief  particularly  in  Germany,  have  given  to  those 
Baron  Gilbert's  account,  as  introductory  to  of  the  present  age  advantages  of  a  similar  na- 
his  work  on  Pleadings  in  Equity,  p.  13.  In  ture,  which  may  be  made  use  of  without  de- 
my judgment,  the  Roman  mode  of  procedure  tracting  from  the  general  accuracy  and  distin- 
formsanappropriateintroduction  to  the  course  guished  merits  of  the  imposing  and  venerated 
of  proceeding  at  common  law.  I  am  obliged  authorities  with  which  the  modern  inquirer 
here,  as  on  other  occasions,  to  bring  upon  may,  on  matters  of  antiquity,  occasionally 
myself  the  charge  of  something  like  arrogance  come  in  collision. 

in  not  being  satisfied  with  what  is  to  be  found  (a)   Here  I  confine  myself  to  proceedings  by 

in  the  writings  of  those  distinguished  persons  Action.     In  the  History  of  the  Rise  of  the 

who    have   already  treated   on     the    subjects  Court  of  Chancery,  the  extraordinary  reme- 

which  I  have  introduced  into  this  work.     But  dies  given  by  the  prsetors  will  be  noticed, 
let  it  be  recollected,  to  preserve  the  analogy  {b)  See  Just.  Inst.  i.  tit.  2  ;  Gaii,  Inst.  1. 

of  Sir  Matthew  Hale,  that  if  the  sources  of  §  2  to  §  8 ;  Dig.  1.  tit.  2.     The   authority  of 

the  common  law  are  as  undiscoverable  as  the  the  Jurisconsults,  as  will  there  be  seen,  was 

sources  of  the  Nile,  the  savages  of  the  Desert  afterwards  subjected  to  particular  regulations, 
from   which  its  several   sources   take  their 
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enlarged  by  a  kind  of  equitable  jurisdiction  wbicli  was  occasionally  ex- 
ercised by  the  consuls  (a),  and  by  usage,  which  as  founded  on  tacit  con- 
sent was  allowed  to  be  of  equal  force  as  the  laws  which  were  expressly 
enacted  {h). 

All  civil  proceedings  were  prosecuted  in  one  technical  mode,  namely, 
by  Action.  In  ancient  times,  every  action  was  founded  on  some  express 
law ;  without  a  positive  law  conferring  a  right  there  could  be  no 
action.  These  actions  were  conducted  down  to  judgment  and  execu- 
tion, according  to  certain  definite  forms  :  but  before  entering  upon  a 
description  of  the  nature  of  procedure  by  action,  and  the  successive 
changes  which  it  underwent,  it  will  be  proper  to  notice  the  classes 
and  kinds  of  actions. 

Actions  were  divided  into  two  classes,  Personal  and  Real. 

Personal  'AcXxoxis  were  those  where  one  person  as  actor,  or  plaintiff, 
sued  another  as  reus,  or  defendant  (c),  in  respect  of  some  obligation 
which  he  was  under  to  the  actor,  either  ex  contractu  or  ex  delicto,  to 
perform  some  act,  or  to  make  compensation. 

Real  Actions  were  such  as  were  prosecuted  by  one  man  against 
another  for  the  recovery  of  some  particular  thing,  a  landed  estate,  for 
instance,  which  the  actor  claimed  against  the  person  in  possession  {d), 
not  in  respect  of  any  contract  or  obligation,  but  because  the  actor 
claimed  to  have  the  better  title.  It  was  an  action  to  ivy  the  right  to  the 
property.     A  right  of  way  and  rights  of  a  like  description,  were  also 

(a)  "  Est  enim  jus  civile,  quod  in  leyibus,  c.  xix.  p.  712.  Appius  Claudius  collected  the 
senalus  consultis,  rebus  jiidicatis,  jurisperi-  various  forms  of  Actions  ;  one  of  his  secreta- 
torumauetoritate,edicthmagistratuum,more,  ries  surreptitiously  took  a  copy,  and  published 
(Squitate  consistit."  Cicero  in  Topicis.  See  it  (Dig.  iibi  sup.).  Others  were  afterwards 
thenote  to  Orat.  ProCsecina.  Edit.  Olivet,  torn.  added.  Some  of  the  most  renowned  of  the 
iv.  p.  607.  Of  the  binding  form  of  custom,  Roman  Jurisconsults  held  the  office  ofPon<«yea' 
as  equivalent  to  positive  law,  see  Dig.  i.  3.  35.  Maximus — as  Scoevola.  Cic.  de  Offic.  iii.  c.  17, 
The  edicts  of  the  Prjetors  will  be  presently  who  collected  the  Glosses  of  the  Jurisconsults 
mentioned,   they  were  of  later  introduction.  into  one  body.     See  3  Bla.  Comm.  117. 

The  Praetors  exercised  the  equitable  authority,  (c)   It     may     be    remarked   that    a    man's 

which  at  first  belonged  to  the  Consuls.  "  House  was  his  castle,^'  to  this  extent,  that 

(b)  "  Deinde  ex  bis  legibus  (Leg.  XII.  he  could  not  be  brought  from  this  house  to 
Tab.)  actiones  compositse  sunt,  quibus  inter  se  answer  to  any  civil  complaint  in  a  court  of 
homines  disceptarent ;  quas  actiones  ne  popu-  justice,  from  his  garden  he  might.  Plerique 
lus  prout  vellet  institueret.certas  solemnesque  putaverunt  nullum  de  domo  sua  in  jus  vocari 
voluerunt ;  et  api)ellatur  haec  pars  juris,  leffis  licere,  quia — Domus  tutissimurn  cuique  refu- 
actiones,  id  est  legitimse  actiones.  Et  ita  gium  et  receptaculum  sit. — Gains,  Dig.  ii.  4. 
eodem  pene  tempore  tria  haec  jura  nata  sunt ;  18.  De  domo  nemo  extrahi  debet,  Paulas, 
leges  XII.    Tabularum  ;  ex    his  tluere  coepit  ih.  I.  21. 

jus  civile;  en  WsAeva,  Legis  Actiones  comY>osi\.x  (d)   It  is  to  be  observed,   that  nn  usujruc- 

sunt.    Omnium  tamen  harum  et  interpretandi  tuarius,  who  answered  to  our  tenant  for  years, 

scientia  et    actiones    apud   Collegium  Ponti-  was   not    a  possessor   or  as    we  should    say, 

ficum  erant,"  Dig.  i.  2.  6  ;  and   see  Sigonius  seized.  Dig.  ii.   7.   15,  and  with  this  our  law 

de  Judic.  c.  ix.   Op.  Oran.  in  folio,  p.  694.  corresponds. 
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proper  subjects  for  a  real  action  (a).  That  the  action  arose  in  respect 
of  something  in  certain,  did  not  of  itself  constitute  an  actio  in  rem,  for 
all  actions,  arising-  ex  contractu,  were  in  some  sort  founded  on  a  claim  to 
something  in  particular  {h). 

There  was  also  a  class  of  actions  called  Mixed  Actions :  such  was  an 
action  for  partition  ;  it  was  real,  because  the  claimant  sought  to  have 
his  share  set  out  to  him  by  virtue  of  his  title  ;  personal,  because  the 
judge  might  award  against  any  of  the  parties  the  payment  of  a  certain 
sum  to  the  other  to  make  the  shares  equal  (c)  :  so  those  actions, 
which  will  be  noticed  hereafter,  where  tlie  actor  sought  to  recover  his 
property,  and  damages  or  a  penalty  against  the  defendant,  were  all 
mixed  actions  {d).  I  proceed  to  describe  the  different  forms  of  proceed- 
ing in  personal  actions. 

The  ancient  system  of  proceeding  by  legal  action  was  subject  to 
very  strict  rules,  and  subtleties  of  various  kinds  were  introduced — the 
slightest  error  was  fatal  to  the  action  ;  hence  it  soon  fell  into  disrepute, 
and  was  at  length  abolished  {e),  and  a  new  mode  of  proceeding,  namely. 


(a)  "  Aut  enim  in  rem  sunt  (actiones)  aut 
inpersonam,  namque  agit  unusquisque  aut  cum 
eo  qui  ei  obligatus  est  vel  ex  contractu  vel  ex 
maleficio,  quo  casu  proditse  sunt  actiones  in 
personam,  per  quas  intendit  adversarium  ei 
dare,  praestare,  autfacereoportere,  etaliisqui- 
busdam  modis."  (Just.  Inst.  iv.  6, 1 ;  Gaius, 
iv.  §  2.)  "  Inlendere,''  as  here  used,  was  the 
technical  word  for  putting  fortli  the  actor's 
cause  of  action  in  his  formula,  and  gave  the 
name  of  "  intentio  "  to  that  part  of  the  for- 
mula in  which  it  was  contained,  as  will  pre- 
sently be  noticed. 

"  Aut  cum  eo  agit  qui  nullo  jure  ei  obliga- 
tus est,  movet  tamen  alicui  de  aliqua  re 
controversiam  ;  quo  casu  proditse  actiones  in 
rem  sunt,  veluti  si  rem  corporaleni  possideat 
quis  quam  Titius  suam  esse  aSivvatt, possessor 
(v.  supra,  note  {d))  autem  dominum  se  esse 
dicat  ;  nam  si  Titius  suam  esse  intendat,  in 
rem  actio  est.  .-Eque  si  agat — vel  per  fun- 
dum  vicini,  eundi,  agendi,  &c. — in  rem  actio 
est."  Just.  Inst.  iv.  6.  1,  2.  "  Rei  perse- 
quendse  causa  comparatse  sunt  omnes  in  rem 
actiones,"  ib.  §  17.  "  In  actione  in  rem  tota 
fundata  est  in  jure  dominii,  ex  quo  et  formula 
in  hunc  moduraconcipiebatur.''  "Siparetrem 
petitoris  esse,  &c."  Vinn  in  Inst.  784,  b.  In  § 
15,  of  the  same  title,  Justinian  again  defines 
actiones  in  personam  as  those  "  quse  adversus 
eum  intenduntur  qui  ex  contractu  vel  delicto 
obligatus  est  aliquid  dare  vel  concedere." 

(i)  "  Actiones  quae  ex  contractu  nascuntur 
fere  omnes  rei  persequendce  causa  comparatie 


videntur,  veluti — commodati,  depositi,  man- 
dati,  pro  socio,  ex  empto,  vendito,  locato  cou- 
ducto,"  Just.  Inst.  iv.  6.  17.  So  Bracton  says, 
when  an  action  was  brought  for  any  move- 
able, some  thought  that  it  should  be  considered 
as  a  real  action  as  well  asjjersonal,  because  the 
person  possessed  of  it  was  to  make  restitution 
of  the  thing  in  question ;  but,  he  continues, 
"this  was  in  tmih.  only  personal, ior  ihe.  defen- 
dant was  not  obliged  specifically  to  restore  the 
thing  demanded,  but  was  only  bound  to  the 
alternative  of  restoring  the  thing  or  its  price," 
Reeves,  i.  p.  315,  and  see  Bracton,  102,  a. 
&  b.  But  a  pledge  gave  the  creditor  an  actio 
in  rem.     Dig.  xx.  1.17. 

(c)  Just.  Inst.  iv.  G.  20. 

{d)  Just.  Inst.  iv.  6.  18.  Justinian  and 
Gaius  instance  the  action  vi  honorum  rapto- 
rum.  Just.  Inst.  iv.  6.  19  ;  Gaius,  iv.  §  8. 

(e)  Gaius  in  his  Institutes,  even  in  their 
imperfect  state,  gives  a  more  complete  sum- 
mary of  the  Roman  course  of  procedure,  than 
is  to  be  found  in  the  Corpus  Juris  of  Justi- 
nian. Gaius  flourished  in  the  time  of  Marcus 
Aurelius  Antoninus,  a.d.  161 — 180.  But 
from  the  numerous  chasms  in  the  copies  which 
have  been  published,  it  is  not  always  easy  to 
collect  his  meaning.  He  describes  the  ancient 
legal  action  thus;  "Actiones  quasinusuve- 
teres  habuerunt  leyis  actiones  appellabantur 
vel  ideo  quod  legibus  proditse  erant — vel  ideo 
quia  ipsarumlegnm  verbis  accommodatse  erant, 
et  ideo  quia  immutabiles  proinde  atque  leges 
observabantur,"  Gaius,  iv.§  11.  p.  301.    There 
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by  Formula  was  substituted  (a).  According  to  this  new  mode,  the 
pleadings  commenced  by  the  actor  or  plaintiff  obtaining  from  the 
Prsetor,  or  Presses,  a  written  document,  in  the  form  of  a  Precept, 
to  be  delivered  together  with  the  subsequent  pleadings,  as  will  be 
noticed  hereafter,  to  the  judge,  or  recuperatores,  who  were  to  try  the 
cause  (6).  This  precept  stated  the  cause  of  action,  and  the  remedy 
which  the  actor  or  plaintiff  sought,  and  instructed  or  required  the 
judge,  or  the  recuperatores  (c),  to  give  judgment  to  that  eft'ect,  if  the 
facts  should  appear  to  be  as  represented,  if  not,  to  give  judgment  for 
the  defendant  {7'eus),  that  is,  to  absolve  him.  The  Preetor  at  Rome, 
and  the  Prseses  in  the  provinces,  kept  a  register  of  the  ordmai'y  formulce 
of  actions,  and  it  was  sufficient  for  the  actor  to  point  out  on  what  par- 
ticular ybr;;2M/a  in  the  Register  (ad  Album),  he  intended  to  proceed  (<:/). 
The  formulae  in  personal  actions  varied  in  their  construction  ac- 
cording to  the  object  and  nature  of  the  action  ;  that  is,  whether  it  were 
strict!  juris  or  bonce  jidei   (a  distinction  which  will  presently  be  ex- 


were  five  modes  of  proceeding  by  the  ancient 
system  ;  sacramento,  per  judicis  postulatio- 
nem,  per  condictionem,  per  manus  injectio- 
nem,  per  pignoris  captionem,  §  12  ;  each  fol- 
lowing some  particular  law,  see  §  21,  §  24, 
&c.,  and  each  of  which  Gaius  describes. 

(a)  "  Sed  istse  omnes  legis  actiones  paula- 
tim  in  odium  venerunt.  Namque  ex  nimia 
subtilitate  veterum  qui  tunc  jura  condiderunt, 
eo  res  perducta  est,  ut  vel  qui  minimum  erras- 
set,  litem  perderet.  Itaque  per  legem  ^bu- 
tiam  et  duas  Julias  sublat  suntse  istse  legis 
actiones,  effectumque  est,  wiper  concepta  verba 
id  est  per  formulas  litigaremus,"  §  30.  Two 
of  the  old  legal  actions  were  preserved,  §  31. 
The  formula  usually  was  composed  of  four 
parts,  they  are  described  §  40  to  43.  The 
conclusion  of  an  ordinary  formula  was  thus  : 
"  Si  paret,  &c.  judex  Numerium  Negidium 
Aulo  Augerio  Sestert.  X.  Milia  condemna  ;  si 
non  paret  absolve."  Cicero,  in  his  oration 
for  Roscius,  has  described  the  nature  of  the 
proceeding  by  formula  ;  the  passages  are  set 
out  by  Sir  W.  Blackstone,  iii.  p.  117. 

{b)  Vide  int.  al.  Gaii  Inst.  iv.  §  47. 

(c)  They  were  chosen  at  the  Conventus, 
in  the  provinces,  v.  supra,  p.  67,  and  Gaii 
Inst.  i.  §  20  ;  iv.  §  46,  &c.  and  Sigonius 
de  Antiq.  Jure  Provinc.  et  de  Judiciis.  I 
have  not  made  particular  references  to  these 
treatises,  by  which  I  have  been  guided  here 
and  elsewhere,  as  the  subjects  are  distinctly 
pointed  out  by  sections. 

Dr.  Tigerstrcim,  in  his  very  learned  work 
De  Judicibus  apud  Romanos,  before  quoted, 
has  endeavoured  (combating  the  received  opi- 
nions on  the  subject)  to  point  out  the  distinc- 


tion between  Recuperatores  (183.  186,  187-9, 
and  11)3-4,  et  seq.)  and  Judices  (168,  198), 
and  to  describe  the  office  and  duties  of  the 
Pedanii  Judices  {lli  et  seq.,  192-4,)  andfrom 
what  class  they  were  selected,  (192-4,  &  233. 
347).  He  therestates  that,  in  all  cases,  c«'m7 as 
well  as  criminal,  contrary  to  Dr,  Hallifax's 
opinion,  the  parties  might  challenge  the  judges 
selected  by  the  praetor.  I  have  not  entered 
into  these  particulars,  which  are  involved  in 
great  obscurity  owing  to  the  changes  which 
took  place  prior  to  the  compilation  of  the  Cor- 
pus Juris.  Whatever  might  be  the  distinct 
character  of  each  class  of  judges  in  other  re- 
spects, in  this  they  all  agreed,  that  their  func- 
tions were  confined  to  the  proceeding  in  the 
action  injudicio,  that  is,  the  giving  judgment 
on  the  question  at  issue  in  the  action,  after 
hearing  the  evidence  and  the  arguments  of 
the  advocates  of  each  party  :  until  formulae 
were  abolished,  their  jurisdiction,  which  was 
conferred  by  the  appointment  of  the  praetor 
was  circumscribed  by  the  formula,  strictly 
in  actions  stricti  juris,  but  greater  latitude 
being  allowed  in  actions  bonce  Jidei,  as  will 
presently  be  explained.  I  must  add,  that  I 
have  read  in  a  modern  work,  under  a  name 
of  the  highest  authority,  that  the  Judices  only 
found  the  facts,  and  that  the  praetor,  on  their 
report,  pronounced  the  judgment  ;  this  may 
have  been  the  case  after  the  abolition  of 
formulae. 

(d)  Dig.  ii.  13,  1,  1.  At  the  same  time 
the  actor  (plaintiff)  was  bound  to  produce  any 
written  documents  which  he  intended  to  use, 
ibid.  §  3. 


Actions  for  Daynages — Relaxation  of  Ancient  Rules.         21 1 

plained) — direct,  or  utilis.  Thus  some  were  fi-amed  for  the  recovery  of 
a  specific  sum  or  debt  (a),  others,  and  that  was  the  most  usual  form, 
for  a  condemnatio  in  pecuniary  damages,  such  damages  to  be  "  taxed" 
or  assessed  by  the  judge  or  recuperatores,  according  to  the  justice  of 
the  case  (b).  In  proceeding  by  formula  where  judgment  (condemnatio) 
was  sought  in  respect  of  the  detention  of  a  specific  thing  belonging  to 
the  actor,  the  judgment  was  always  for  damages,  not  for  the  recovery 
of  the  thing  itself,  as  it  had  been  under  the  old  law(c);  damages, 
quanti  ea  interest,  to  be  ascertained  by  the  oath  of  the  actor  subject  to 
the  "•  taxatio"  of  the  judge,  might  be  given  in  the  nature  of  a  penalty, 
in  cases  of  fraud  (cZ).  If  the  actor  chose  to  "tax"  the  amount  of 
the  damages  he  claimed  in  his  formula,  the  judge  might  give  less,  never 
more  (e).  A  petitory  formula  was  provided  when  the  action  was  in 
rem,  that  is,  for  the  recovery  of  some  specific  thing,  corporeal  or 
incorporeal  (f) ;  this  form  of  action  {vindicatio)  will  be  separately 
considered. 

Considerable  strictness  was  observed  even  in  proceedings  by  way  of 
formula  (g)  :  without  adverting  to  the  niceties  in  regard  to  the  wording 
of  the  formula  in  actions  stricti  juris,  a  variance  between  the  contract 
stated  in  the  formula  and  the  contract  proved,  was  fatal  to  the  case; 
as,  if  the  actor  in  his  formula  stated  a  contract  for  delivery  of  a  robe 
of  Tyrian  purple,  and  proved  one  for  delivery  of  a  purple  robe  (A). 

Actions,  as  before  noticed,  were  originally  founded  on  some  precise 
law.  In  proceedings  by  formula,  also,  it  was  originally  necessary  in 
the  intentio,  or  that  part  which  stated  the  legal  foundation  of  the  action, 
to  designate  the  cause  of  action  by  some  name  recognized  by  the  law, 
as  by  the  terms  empti,  venditi,  locationis,  or  the  like.  A  rigid  adherence 
to  this  rule  would  have  excluded  many  cases  which  were  admitted  by 
the  Jurisconsults  to  require  a  substantive  remedy,  or  which  were  with- 
in the  spirit  of  an  existing  law,  but  not  its  letter.  To  meet  such  cases, 
the  intentio  of  the  formula  was  allowed  to  be  so  framed  as  to  state  the 


(a)  Gaius  iv.   §  49,  50;    Ed.  Klenze  and  {d)  "  Officio  judices  debet — ta:calio}ie  jus- 

Bocking,  p.    238.     This   edition,  which   was  jurandum  refranari,"  Dig.  iv.  3.  18.     Brisson. 

brought  to   my  notice  by  Mr.  Wright,  is  the  in  Form.  v.  29.  p.  358. 

one  to  which  I  have  generally  referred  ;  it  con-  (e)  Gaius  iv.   §  52.     He  rendered  himself 

tains  the  corresponding  passages  of  the  Insti-  in  such  case  liable  to  an  action,  ex  maleficio 

tutes,  and  distinguishes  those  passages  in  the  on  the  part  of  the  defendant. 

Inst,  of  Gaius,  which  are  not  in  Justinian's  (/)  Gaius  iv.  §  91,  92. 

Institutes,  and  vice  versa.     It  is  a  most  val-  {g)  As  may  be  learnt  from  Cicero's  oration 

uable  work.  for  Mursena  before  referred  to. 

{h)  Gaius  iv.  §  51.  {h)  Gaius  iv.  §  53. 

(c)  Gaius  iv.  §  48. 

p  2 
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facts  in  a  form  settled  by  a  Jurisconsult.  Actions  of  this  class  were 
denominated  actiones  prcescriptis  verbis,  and  actiones  in  factum  (a).  The 
distinction  between  these  two  descriptions  of  actions  appears  to  have 
been  this.  An  actio  prcesci'iptis  verbis  was  an  actio  civilis,  or  as  we 
should  say,  a  legal  action  ;  it  was  founded  on  the  unwritten  law,  which 
derived  its  force  from  the  responsa  prudentum  or  continued  usage. 
Thus,  when  a  contract  was  entered  into  between  two  persons,  by  which 
one  agreed  to  give  something  to  the  other  he  giving  some  specified 
thing  in  return,  this  was  held  to  be  a  binding  contract  by  the  jus 
gentium,  equally  as  a  sale ;  but  it  was  not  a  contract  of  sale,  empti 
venditi,  nor  had  it  any  name  by  which  it  could  be  designated  in  the 
formula;  it  was  necessary,  therefore,  that  the  contract  itself  should  be 
shortly  set  out  in  the  formula  (b).  This  kind  of  action  not  being 
founded  on  any  special  jurisdiction  of  the  prsetors,  the  formula  might 
be  obtained  as  of  course  ;  a  Jurisconsult  constructed  the  formula.  An 
actio  in  factum  was  not  based  on  any  law  or  custom  independent  of  the 
written  law,  but  was  founded  by  analogy  to,  or  on  the  equity  (if  I  may 
by  anticipation  use  that  expression)  of,  some  subsisting  acknowledged 
law.  The  following  will  serve  as  an  illustration.  An  interdict  for 
forcible  dispossession  could  only  be  obtained  against  the  actual  defor- 
ciant ;  but  an  action  in  factum  would  lie  ex  causa  hujus  interdicti  against 
the  heir,  the  person  in  possession,  and  every  other  person  taking  under 
tlie  deforciant,  for  recovery  to  the  extent  of  the  benefit  derived  tln-ongh 
him  (c).  In  such  cases,  whether  or  not  a  formula  should  be  granted  in 
the  particular  case,  was  in  the  breast  of  the  preetor,  so  that  in  order 
to  institute  an  actio  in  factum,  it  was  necessary  to  apply  specially  to  the 

(a)  Dig.  xix.  5.  Z.  1.  "  Nonnunquam  evenit;  transeuiit  in  proprium  nomen  contractus,  et 
ut  cessantibus  jucliciis  proditis,  et  vulgaribus  [ut]  emptio,  venditio,  locatio,  conductio,  so- 
actionibus,  cum  proprium  nomen  invenire  cietas,  commodatum,  &c.  et  creteri  similes  con- 
non  possumus,  facile  descendamus  ad  eas  tractus  (et  v.  Dig.  i.  1.  5.)  Sed  et  si  in  alium 
quEB  in  factum  appellantur."  "  Nam  cum  cor\tv&ci\imresnontranseat,s\xhs\tta.mtr\ causa, 
deficiunt  vulgaria,  atque  usitata  actionum  eleganter  Aristo  Celso  respondit,  esse  obliga- 
nomina,  prsescriptis  verbis  agendum  est,  ibid.  tionem,  (utputa  dedi  tibi  rem  utmilii  aliam 
/.  2,  ad  quam  necesse  est  confugere  quotiens  dares,  dedi  ut  aliquid  facias)  hoc  awaWayfj.a 
contractus  existant  quorum  appellationes  nullse  esse,  et  Line  nasci  civilem  obligationem ;  et  ci- 
jure  civili  proditse  sunt;  natura  enim  rerum  viletnincerii  actionem, id  est  pr<sscri2}tis  verbis 
conditum  est,  ut  plura  sint  negotia  quam  sufficere — non  in  factum  actionem  a  prcetore 
vocabula,"  fJ.  xix.  5.  3.  "  Quia  actionum  non  dandam,"  Dig.  ii.  14.  7.  §  1  &  2  (a  little 
plenus  numerus,  ideo  plerumque  actiones  in  abridged).  Such  an  action  was  sometimes 
factum  desiderantur, — supplet  Praetor  in  eo  denominated  simply  incerti  actio,  Dig.  xix.  5, 
quod  legi  deest,"  fZij'd. /.  11. ;  and  see  Gains  iv.  6;  Cod.  Just.  iv.  G4.  G.  et  v.  Heinnecc.  in 
§  46  ;  Goesch,  p.  323  ;  Vinn.  in  Just.  Inst.  Inst.  Ed.  Vinn.  p.  085. 

685.  760  ;    and  Heinnecc.  Elem.  Jur.   Civ.  §  (c)  Dig.  xliii.  16.  1  §  ult.  et  v.  sup.  note  {b). 

mclxiv.  So,  actiones  in  factum  accommodatce  legi  aqui- 

(b)  "  Juris  Gentium  conventiones,  qusedara  li(e,  which  was  a  special  action  e.v  delicto,  were 
actiones  pariunt,  qusedam  exceptiones.     Quje  given,  Dig.  xix.  5.  11. 

pariunt  actiones,  in  suo  nomine  non  slant,  sed 


Equitahle  {utiles)  Actions — Legal  Fictions.  213 

praetor.  Where  the  circumstances  required  it,  the  formula  might  be 
framed  in  jus  as  well  as  in  factum  (a). 

Such  appears  to  have  been  the  general  state  of  the  law  as  regards 
actions  during  the  republic.  Legal  fictions  had,  indeed,  been  resorted 
to  for  the  purpose  of  meeting  particular  cases,  but  these  will  be  noticed 
hereafter.  The  introduction  of  Jldei  commissa  or  trusts  (6)  in  the  time 
of  Augustus  rendered  it  necessary  that  a  class  of  actions  adapted  to 
the  circumstances  of  the  person  for  whose  benefit  the  Jidei  commiss  was 
created,  that  is,  for  the  person  who  had  the  equitable  title  to  property 
as  distinct  from  the  legal  property,  should  be  introduced.  Accord- 
ingly by  a  joarticular  senatus  considt  passed  in  the  time  of  Nero,  Equit- 
able (utiles)  actions  were  given  to  and  against  a  person  who  was  entitled 
to  an  inheritance  under  a  fidei  commiss  or  trust,  of  the  same  nature  as 
the  legal  actions  which  he  would  have  been  entitled  to  bring,  or  which 
might  have  been  brought  against  him,  had  he  been  legal  heir  (c). 
Actions  of  this  description  were  analogous  to  or  ratlier  an  extension  of 
actions  in  factum  ;  indeed,  the  latter  were  sometimes  designated  as  utiles 
actiones  {d).  From  this  time  the  discretion  of  the  prsetors  was  largely 
exercised  in  granting  utiles,  or  according  to  our  mode  of  expression, 
Equitable  actions,  in  cases  which  came  within  the  spirit  of  the  existing 
law,  but  not  its  letter  (e). 

But  extensive  as  the  range  of  actions  became  by  means  of  these  inno- 
vations, there  were  still  some  cases  which  were  excluded  ;  for  instance, 
some  persons  by  the  strict  law  had  no  right  to  sue  at  all.  One  mode 
which  the  praetors  resorted  to  for  removing  obstacles  of  this  kind,  was 
the  expedient  of  legal  fictions.  Thus  a  person,  not  a  citizen,  could  not 
sue  or  be  sued  ;  to  enable  such  a  person  to  bring  an  actio furti  or  damni 
injurice,  he  was  allowed  to  state  himself  to  be  a  Roman  citizen,  and  the 

(«)  The  actions  dejjosiii,  and  commodati,  definite   action,    might    proceed    against    the 

were  of  this  description,  Gaius  iv.  §  47.  vendor  by  an  utilis  actio  ad  eaemplum  insti- 

ib)  Fidei  commissa  will  be  considered  in  iorice  actionis;  so  the  vendor  (dominus)  might 
the  Chapter  on  Uses  and  Trusts,  in  the  sub-  proceed  against  the  purchaser  by  an  utilis 
sequent  part  of  this  work  ;  for  the  present  it  actio  empti.  Again,  if  a  man  stipulated  that  he 
may  be  sufficient  to  state,  that  a  fidei  commiss  sliould  be  paid  a  certain  sum  at  a  certain  place, 
was  the  gift  by  will  of  the  dominium  directum,  and  was  unable  to  go  there,  he  could  not  sue 
or  dominium  utile  in  an  inheritance  or  any  by  a  direct  civil  action,  an  utilis  actio  was 
given  thing,  to  one,  in  confidence  that  he  therefore  given  in  such  case,  Dig.  xiii,  4.  1  ; 
should  permit  some  other  person  to  have  the  and  Dig.  six.  1.  13.  §  25.  See  Fulbeck's  pa- 
enjoyment  of  it  and  to  take  the  profits.  rallel.  part  i.  p.  67,  a. 

(c)  Gaius  ii.  §  253;  Just.  Inst.  11.  23.  4.  (e)  The  term  utile,  as  distinguished  from 
Before  this  the  cestui  que  trust,  as  we  call  directum,  as  applied  to  property,  has  already 
him,  had  been  permitted  to /ez^»  himself  to  been  explained  ;  its  meaning  as  applied  to  ac- 
be  legal  heir,  Gaius  iv.  §  34.  tions  was  of  similar  import ;  this  appears  to 

(d)  Just.  Inst.  iv.  3.  16.  As  an  example,  me  to  be  the  key  by  which  we  may  discover 
if  a  person  sold  by  means  of  a  procurator  or  the  true  nature  of  utiles  actiones  ;  but  "  utilis" 
attorney  who  became  bound  in  his  own  name,  was  sometimes  used  in  the  more  general  sense 
the  purchaser  not    having  in   such  case  any  of  "competent,"  see  Just.  Inst.  iv.  2.  pr. 
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same  fiction  mutatis  mutandis  might  be  resorted  to  if  the  same  kind  of 
action  were  required  to  be  brought  against  him — so  in  order  to  try 
the  real  question,  a  person  xf\\^\\t  feign  that  he  had  acquired  a  title  to 
property  by  prescription  ;  and  these  fictions,  where  they  did  not  affect 
the  real  question,  were  not  allowed  to  be  contradicted  (a). 

In  the  end,  by  reason,  no  doubt,  as  Dr.  Burn  has  observed,  of  its 
having  been  found  to  be  extremely  difficult  to  procure  new  laws  to  be 
made  by  legislative  authority,  or  new  modifications  to  be  agreed  upon 
by  the  Jurisconsults  who  were  the  interpreters  of  the  laws,  a  general 
power  was  tacitly  given  to  the  Prsetors  to  mould  the  existing  actions, 
and  provide  by  their  own  authority,  and  as  part  of  the  jus  honorarium 
or  lex  Frcetoria ,  which  was  introduced  by  them,  adjuvandi,  vel  supplendi, 
vel  corrigendi  juris  civilis  causa  (Jb),  such  other  actions,  whether  utiles, 
or  substantive,  as  the  calls  of  natural  justice  and  equity  should  render 
necessary.  Hence  obligations,  founded  on  natural  justice  and  equity, 
became  the  subject  of  actions,  which  neither  came  under  the  descrip- 
tion of  strictly  legal  actions  nor  ?iCt\om  prascriptis  verbis,  or  actions  in 
factum,  or  utiles  actiones,  but  which  were  founded  simply  on  the  lex 
Prcetoria,  or  code  of  equitable  principles  which  was  propounded  by  the 
Praetors  (c).  Obligations  arising  from  the  lex  Prcetoria  or  jus  honora- 
rium (which  terms  were  indifferently  applied  to  the  Preetorian  code), 
were  of  equal  force  and  effect  as  legal  obligations  (d).  But  this  secu- 
rity was  taken  to  provide  against  the  indulgence  of  judicial  caprice, 
namely,  that  the  Praetor  was  required  to  propound  in  the  edict  which  he 
issued  on  entering  upon  his  office,  the  principles  of  the  equitable  code 
which  he  intended  to  administer  during  his  year  of  office,  and  he  was 
bound  to  adhere  to  the  spirit  of  the  edict  which  he  first  proclaimed  (e). 

Penal  (noxales  actiones)  as  well  as  merely  civil  actions,  were  equally 

(a)  See  Gaius  iv.  §  37;    Just  Inst.  iv.  6.  on  ihs  jus  honorarium,  D'lg.u.  14.  17,  §  2. 
4,  &c.  Dr.  Duck,  on  the  Use  of  the  Civil  Law,  {d)  Dig.  xiii.   5.   1,   §    8,  "  videtur  enim 

8vo.   English   edition,  p.    xxxii.   has  noticed  debitum  id  quod  jwre  honorario  debetur." 
the  corresponding  fictions  of  the  English  law,  (e)   It  was  by   the    Lex   Cornelia  enacted 

as  the  "  videlicet  in  the  Ward  of  Cheap,"  in  A.  U.  C.  686  or  7,  that  this  obligation  was 

actions  on  contracts  entered  into  out  of  the  imposed,  Dion.  Cass.  lib.  Ixxxvi.  p.  16.     The 

kingdom.    Cowp.  178  ;  Com.  Dig.  Action,  vol.  Praetor  might,    and  frequently  did,  adopt  the 

■vii.  p.  154,  4th  Ed.  edict  of  some  one  of  his  predecessors.     I  need 

{b)  V.  Dig.  i.  1,  7.  and  8.  hardly  remind  the  reader  that  a  very  pleasing 

(c)  One  of  the  edicts  incorporated  in  the  popular  account  of  the  Roman  system  of  juris- 

Perpetual  Edict   is  as   follows:    "Quae  dolo  prudence,  includingthe  Prfetorian  jurisdiction, 

malo  facta  esse  dicuntur,  si  de  his  rebus  alia  is  given  by  Mr.  Gibbon  in  the  44th  chapter  of 

actio  non  crit,  et  justa  causa  esse  videbitur,  the  Decline  and  Fall  (vol.  viii.  p.  15,  et  seq.). 

judicium  dabo,"  Dig.  iv.  3.  1.  pr.   Meaning,  as  I  have  therefore  omitted  to  enter  into   many 

appears  from  ib.  §  4,  that  he  would  give  an  of   the  particulars  which   are   there  detailed, 

equitable  action   suited   to   the  case  ;   and  in  Somecorrections  (from  the  notes  and  criticisms 

Dig.  xix.    5,  5,  §  3,  (though  under  the  title  de  of  Professor  Warnkonig  and  others)  have  been 

prascriptis  verbis,)  thereis  an  instance  of  such  introduced  by  the  industry  of  Mr.  Milmaa  la 

an  action.  Theac/Jotfejaj^norealsowasfounded  his  edition. 
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founded  on  the  strict  law  and  Prsetorian  edicts  (a).  Generally  speaking 
the  heir  of  the  wrong  doer  was  not  liable  to  a  penal  action,  but,  on  the 
other  hand,  the  heir  of  the  injured  person  might,  in  most  cases,  sue 
the  wrong  doer  (b).  All  the  actions  given  under  the  Prsetorian  edicts 
were  conducted  in  the  same  manner  as  legal  actions  (c). 

Under  the  Emperor  Hadrian,  who  commenced  his  reign  a.d.  118,  a 
code  of  equitable  jurisprudence  was  compiled  from  the  edicts  of  the 
preceding  Praetors  {d).  This  code  (under  the  name  of  the  Perpetual 
Edict,  in  which  the  lex  Prsetoria  was  embodied)  was  the  subject  of  nu- 
merous commentaries  by  the  most  celebrated  Jurisconsults.  The  Prae- 
torian law  now  became  written,  and  constituted  by  far  the  most  import- 
ant portion  of  the  lex  scripta. 

The  perpetual  edict,  as  explained  by  the  commentaries  above  referred 
to,  governed  all  future  Prsetors  ;  and  no  equitable  actions  could  thence- 
forth be  given,  but  such  as  were  founded  on  the  authority  of  that  edict. 
The  Preesides  of  the  Provinces,  who  before  that  time  had  issued  their 
annual  edicts  in  imitation  of  the  Praetors  at  Rome,  were  equally  bound 
by  the  perpetual  edict  (e).  I  proceed  to  consider  the  Defences  to 
actions,  and  the  subsequent  pleadings  which  took  place  preparatory  to 
the  trial  in  personal  actions. 

When  the  reus  or  defendant  relied  on  a  simple  denial  of  the  case 
stated  by  the  actor  or  plaintiff,  no  pleading  on  his  part  appears  to  have 


(a)  Leffibus,  \e\utfnrti,  See. — Edicto  Free-  pronounced  interdicts  and  decrees,  but  they 
torts,  velut  injuriarum  et  vi  bonorum  rap-  wereof  a  very  different  character  to  the  decrees 
torum,  Gaius,  iv.  §  76  ;  Just.  Inst.  iv.  6.  12  ;  or  orders  of  a  Chancellor.  The  Praetor  also 
iv.  tit.  8.  exercised  a  peculiar  jurisdiction  in  regard  to 

(b)  Gaius,  iv.  §  112.  Just.  Inst.  iv.  tit.  12.  infants  ;  both  subjects  will  be  fully  considered 

(c)  Gaius  instances  the  actio furti,  by  which  in  the  subsequent  part  of  this  work, 
compensation  might  be  obtained,  instead  of  (e)  Sigonius  de  Antiq.  Jur.  Provinc.  c.  v. 
capital  punishment,  iv.  §358.  It  was  in  this  In  dismissing  the  distinctions  and  kinds  of 
sense  that  the  maxim  "  Jus  praetorium  jus  legal  and  equitable  actions,  it  is  proper  to 
civile  subsequitur"  was  applied  ;  but  there  was  observe  that  it  is  a  subject  on  which  in  the  de- 
a  different  limit  as  to  the  time  ;  a  prsetorian  tails  no  one  can  hold  any  very  positive  language, 
action  must  be  brought,  for  the  most  part,  There  was  no  inducement  for  Justinian  to  be 
within  the  year.  Gaius,  ubi  sup.  very  explicit   on   the    subject ;    in    his    time 

(^)  It  would  seem  that  the  very  learned  Mr.  formulae    had  long  been  abolished,    and    the 

Butler   considered   that  the   Praetors   had  the  ordinary  jurisdiction  of  the   Praetor  had  been 

power  of  making  equitable  decrees,  similar  to  merged    in     his     extraordinary   jurisdiction, 

those   which  are  made  by  the  English  Chan-  Alexander  Severus,  whom  Vinnius  describes 

cellor,  and  that  the  Lex  Praetoria  was  in  part  as    Imperator    Jurisconsultissimus,     in     his 

composed     of     these     Decrees,    see    Horae  rescript  which  is  found  in  Cod.  Just.  ii.  4. 

Juridicae,  ed.  1807,  p.  66.;   and  in  this  view  6,  seems  to  treat  actions  prcescriptis  verbis 

he  has    been  followed    by  many  subsequent  and  actions  in  factum  as   being,  in  his  time, 

writers.     I  have  not  been  able  to  discover  in  identical.     See  the  note  of  Vinnius  in  Inst, 

the    Corpus    Juris    any    foundation  for  this  p.  685,  and  that  of  Heinneccius  which  follows, 

opinion.     Undoubtedly  the  Praetor  exercised  in  the  same  page, 
an  extraordinary  jurisdiction,  under  which  he 
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been  necessary.  The  formula  itself  provided  for  cases  of  that  descrip- 
tion. But  when  the  defendant  desired  to  set  up  some  distinct  matter 
by  way  of  defence,  the  action  might  be  met  by  an  exceptio,  or  plea  (a). 
The  ordinary  exceptions,  or  pleas,  had  the  same  triple  foundation  as 
actions,  namely,  the  original  written  law  and  its  subsequent  enlarge- 
ments, the  law  founded  on  the  resjjonsa  prudentum,  and  the  general 
maxims  of  natural  justice  and  equity,  which  were  propounded  in  the 
edicts  of  the  Preetors.  Special  pleas  might  be  obtained  from  the  Prsetor 
{causa  cognita)  to  meet  extraordinary  circumstances;  the  perpetual  edict 
pointed  out  many  cases  in  which  the  Prsetor  would,  on  application  to 
him,  give  such  a  plea.  The  plea  was  entered  at  the  foot  of  the  original 
formula  or  writ,  in  many  cases  under  the  superintendence  of  the  Prae- 
tor or  Praises.  This  document  was  still  called  the  formula — it  an- 
swered to  our  record  {h). 

Many  circumstances  might  be  relied  upon  by  way  of  plea,  which 
could  not  be  used  as  the  foundation  of  an  action  ;  a  contract  which  was 
void,  as  being  founded  on  an  illegal  consideration,  and  therefore  nuda 
paciio,  was  an  instance  (c). 

Pleas  were  either  Dilatory,  that  is,  such  as  went  to  defer  the  action 
{d),  or  to  dispute  the  plaintiffs  capacity  to  sue  (e)  ;  or  they  were  Per- 
emptory:  pleas  of  the  latter  kind  denied  the  right  of  action  (/).  When 
the  defendant  put  in  a  plea,  he  became  an  actor,  in  this  sense,  that  he 
had  to  prove  his  plea  (g). 

A  plea  might  be,  prima  facie,  a  bar  to  the  plaintiff's  right,  but  the 

plaintiff  might  be  able  to  introduce  some  fact  that  would  avoid   the 

(a)  Omnesautemexceptioneszwcon^?'fl»-jMm  in  the  Institutes  of  Justinian. 

concipiuniur,  quia  affirmat  is  cum  quo  agitur ;  (b)  Exceptiones,aliasiuedicto  Prsetor  habet 

nam  si  verbi  gratia,    reus   dolo  rualo   aliquid  prsepositas,    alias  causa    cognita    accomodat, 

actorem  facere  dicat,  qui  forte  pecuniam  petit,  quae  omnes  ye\  ex  legibus,  vcl  ex  iiis  qure  legis 

qui  noil  numeravit,   sic  exceptio  concipitur :  vicem   optinent,  substantiam   capiunt  vel  ex 

"Si    in   ea  re  nihil  dolo   malo  Auli  Angerii  jurisdictione  Prsetoris  proditse  sunt.  Gains,  iv. 

factum  sit,  neque  fiat."   Item  si  dicatur  contra  §   118.     Quotiens  deficit  actio  vel   exceptio, 

pactionem  pecuniam  peti,  ita  concipitur  ex-  utilis  actio  vel  exceptio  est  Dig.  xix.   tit.  2  ; 

ceptio,"  Si  inter  AulumAgerium,  etNumerium  et  v.  Just.  Inst.  iv.  13.  7. 

Negidium  non  convenit,  ne  eapecuniapetere-  (c)  V.  itii  alia  Dig.  ii.    14.   7,   §  3  and  4. 

tur.''       Et  denique  in  ceteris  causis  similiter  "  Nuda  pactio,"  that  is,  as  here  used,  a  con- 

concipisolet.  Ideo  scilicet, quia  omnis  exceptio  tract    without   consideration,    "  obligationem 

objicitur  quidem  a  reo,  sedita  formula  inseri-  non  parit,  sed  parit  exceptionem,"   v.  snpra, 

tur  wtconditionalem  facial  condemnalionem,  id  p.  187,  n.  (/)■ 

est,   ne  aliter    judex    eum,   cum   quo   agitur,  (d)  Gaius,  iv.  §  122-8. 

condemnet,   quam  si  nihil    de    ea  re  qua  de  (e)  Ibid.  §  124. 

agitur  dolo  actoris  factum  sit  ;    item  ne  aliter  (/)  Ibid.  §  121. 

judex  eum  condemnet,  quam  si  nullum  pactum  (g)  Reus    in    exceptione  actor    est,"  Dig. 

conventum  de   non  petenda  pecunia,  factum  xliv.  1.  1. 
erit,  Gaius,  iv.  §  119.  This  passage  is  omitted 
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prima  facie  bar — this  he  might  do  by  a  Replicatio  {a) .  The  defendant, 
again,  might  be  able  to  remove  the  effect  of  the  replicatio,  and  thus 
restore  the  effect  of  his  plea  by  introducing  some  additional  fact ;  if  so, 
he  might  put  in  a  Dw^j/ica^io  (rejoinder)  (Z>)  ;  that,  again,  in  a  similar 
manner  might  be  met  by  the  plaintiff,  by  a  Triplicatio  (surrejoinder)  (c); 
and  the  parties  might  proceed  in  this  way  until  the  matter  to  be 
decided,  whether  of  law  or  of  fact,  or  compounded  of  both,  was  brought 
to  a  point;  when  that  was  accomplished,  there  was  what  was  called 
Litis  contestatio,  the  parties,  as  we  should  say,  were  at  issue  {d).  It 
has  already  been  noticed,  that  down  to  this  point  the  cause  proceeded, 
under  the  superintendence  of  the  Praetor  or  Praeses,  injure;  from  this 
point  it  proceeded  before  the  judges  or  recujDeratores,  injudicio.  (e) 

It  would  appear  from  Gains  that  the  Plea,  and  it  was  the  same  with 
every  consecutive  pleading,  was  so  entered  in  the  formula,  or  Record,  as 
to  define  precisely  the  questions  which  the  judges  or  recuperatores  had 
to  determine,  and  to  point  out  on  what  their  judgment,  whether  in  favour 
of  the  plaintiff  or  of  the  defendant,  was  to  depend.  Generally  speak- 
ing, therefore,  the  terms  of  the  formula  would  supersede  the  necessity 
of  any  charge  or  directions  on  the  part  of  the  Preetor  or  Praeses.  Still, 
in  many  cases,  particularly  in  the  provinces,  where  the  recuperatores,  or 
judges,  were  selected  from  the  persons  assembled  at  the  Conventus,  or 
periodical  Assembly  of  the  Provincials  (/),  it  must  have  been  necessary 
to  give  directions  to  the  judges,  as  to  the  course  they  were  to  pursue  ; 
though  in  all  cases  they  were  at  liberty  to  call  in  jurisconsults  to  their 
assistance.  The  mode  in  which  causes  were  heard  and  disposed  of  by 
the  judges,  has  already  been  adverted  io{g). 

Ultimately,  as  will  be  more  particularly  noticed  hereafter,  tlie  diffi- 
culties and  obstructions  which  were  found  to  be  inseparable  from  the 
mode  of  proceeding  by  technical  formulae,  induced  the  Emperor  Con- 
stantius,  a.d.  352,  to  abolish  the  system  altogether  (Ji),  and  with  it  the 
trial  by  delegated  judges,  or  recuperatores.  Thenceforth  all  causes  of 
moment  were  heard  by  the  Praetor  or  Praeses  himself,  assisted  by  his 

(a)  Gaius,  §   12G.  additional  note  to  this  Chapter,  p.  222. 
(J))  Ibid.   §127,  (A)  "  Juris  formulae,  aucupatione  syllabarum 

(c)  Ibid.  §  128,  et  v.  Just.  Inst.  iv.  tit.  14.  insidiantes,  cunctorum   actibus,  radicitas  am- 

{d)  See  Cod.  Just.  iii.  9.  1.  putentur,"    Cod.  Just.  ii.  tit.  57,  58.     By  a 

(e)  Gaius,  iv.  §   119;  Diet,  of  Antiquities,  decree   of    Thedosius,   ib.   I,   2,  the    plaintiff 

Art.  Actio,  p.  10,  a.  {actor)  was   to  set  out  his  case   according  to 

(/)   Cic.   in   Yerr.  iii.    GO,  Tigerstrom,  de  the  facts.     In  a  former  work,  misled   by  the 

Judicibus,  p.  194.  false  date  (342),  I  have  erroneously  attributed 

{(/)  Siqira,  p.  07  and  p.  131,  and   sse  the  the  above  edict  to  Constantine. 
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assessors ;  those  of  minor  importance  alone  being  sent  to  the  Pedanei 
Judices  (a),  who  in  some  sort  exercised  the  functions  of  the  ancient 
recuperatores  and  judges.  Three  years  was  limited  by  Justinian  as  the 
utmost  time  for  the  duration  of  a  suit  (b). 

It  has  been  noticed,  in  a  former  page,  that  there  was  a  distinction 
between  actions,  stricti  Juris,  and  bonce  fidei,  which  as  it  was  imported 
into  our  law,  it  may  be  proper  to  observe  upon  with  a  little  more 
particularity. 

All  actions  founded  on  mutual  contracts,  that  is,  where  something 
was  to  be  done  by  each  party,  were  ranged  under  actions  bonce  fidei. 
Actions  founded  on  sale  and  purchase,  letting  and  hiring,  and  partner- 
ship, were  of  this  description.  The  chief  importance  of  the  distinction 
consisted  in  this,  that  the  judge  at  the  trial  might  in  such  actions,  ex- 
officio,  take  into  his  consideration  any  equitable  circumstances  that  were 
presented  to  him,  as  affecting  either  of  the  parties  to  the  action.  Thus 
just  allowances  might  be  made  to  the  defendant,  and  he  might  have 
the  benefit  of  any  counter  claim  (set  off)  he  might  be  able  to  establish 
against  the  plaintiff,  which  it  was  reasonable  should  be  allowed  to 
him  (c).  In  actions  stricti  juris  a  counter  claim  by  way  of  set-off  could 
not  be  noticed  unless  specially  pleaded.  So,  on  the  other  hand,  interest 
might  be  given  to  the  plaintiff,  as  a  compensation  for  delay  of  pay- 
ment, in  actions  bones  fidei  {d) ;  whereas  in  actions  stricti  juris  the 
plaintiff  could  only  recover  precisely  what  he  claimed.  In  actions 
stricti  juris  the  defendant  could  not  avoid  the  claim  on  the  ground  of 
fraud  or  undue  practices,  without  raising  the  case  by  an  exceptio  (e) ;  in 
actions  bonce  fidei,  no  pleading  was  necessary  on  the  part  of  either  of 
the  litigants,  to  enable  him  to  avoid  the  case  made  by  his  adversary  on 
the  ground  of  fraud,  circumvention,  or  pressure  {f).     Actions  against 

(a)  I  shall  have  occasion  to  revert  to  the  The  distinction  was  at  least  as  old  as  the  time  of 
Pedanei  Judices  in  a  future  page.  Scsevola,  one  of  the  fathers  of  the  Roman  law, 

(b)  Cod.  J.  iii.  1, 13,  "  Properandum  nobis  Cic.de  Off.  iii.  17.  "  In  bonse  fidei  judiciis 
visum  est,  ne  lites  fiant  psene  immortales  et  libera  potestas  permitti  videtur  judici,  ex  bono 
vitfe  hominum  modum  excedant,  &c."  This  et  seque  eestimandi  quantum  actori  restitui 
was  after  the  previous  reforms  had  been  long  debeat ;  in  quo  et  illud  continetur,  et  si  quid 
in  operation,  showing  that  continual  active  invicet  prsesmare  actorem  oporteat,  eo  com- 
vigilance  is  required,  to  prevent  reforms  them-  pensato  in  reliquum  is  cum  quo  actum  est,  de- 
selves  from  being  taken  advantage  of  as  the  beat  condemnari,"  Just.  Inst.  vi.  6.  30.,  and 
means  of  introducing  abuses,  greater  than  the  commentary  of  Vinnius,  Tigerstrom,  de 
those  which  have  been  got  rid  of.  Judic.  p.  127-9. 

(c)  "  Actionum  qusedam  sunt  house  fidei,  (<?)  "Usurse  etfructus,"  Tigerstrom,  p.  122, 
quEedam  stricti  juris,  bonse  fidei  sunt  hse  ex  n.  6.  125,  &c. 

empto  vendito,    locato  conducto,  negociorum  (e)   See   Cic.  pro.  Q.  Rose.  4. 

gestorum,  mandati,  depositi,  pro  socio,  tutelse,  (/)  Tigerstrom,  p.  108,  9,  10,   11.  15,  16. 

commodati,''    Just.   Inst.    iv.    6.    29.     Some  19  and  120.     Justinian  abolished  this  distinc- 

others  of  a  special  nature  are  there  mentioned.  tion,  Ibid.  132.  197. 
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tutors  and    curators,   and    others  in  whom   trust  was  reposed,  were 
governed  by  the  rules  applicable  to  actions  bon<sJidei. 

A  strict  action  ex  stipulatu,  that  is,  on  a  contract  concluded  by  in- 
terrogation and  response,  might,  as  has  already  been  noticed  (a),  be 
maintained,  whether  there  were  a  consideration  or  not ;  but  no  action 
in  the  nature  of  an  action  honce  jidei  could  be  maintained  where  the 
consideration  failed,  or  was  illegal ;  such  a  contract  was  nuda 
pactio  (b)  ;  it  is  in  this  sense  that  we  have  adopted  the  expression 
nudum  pactum. 

The  distinction  between  real  and  personal  actions  has  been  ali'eady 
noticed,  but  as  the  real  actions  of  the  English  law  bore  a  striking 
analogy  to  tliose  of  the  Roman  law,  a  more  particular  description  of 
their  nature  may  not  be  deemed  superfluous,  though,  as  has  al- 
ready been  mentioned,  real  actions,  with  some  few  exceptions,  have  been 
abolished. 

Real  actions  were  called  Hei  Vindicationes (c) ;  they  were  prosecuted, 
as  has  already  been  mentioned,  by  a  Petitory  formula  {d).  A  person 
who  was  entitled  to  land  by  right  of  Emphyteusis,  equally  as  by  any 
other  title,  might  proceed  by  real  action  to  recover  the  estate  against 
the  person  in  possession  (e).  There  were  some  kinds  of  actions  in  rem 
which  proceeded  upon  the  right  to  possession  only  ;  these  will  presently 
be  mentioned. 

In  an  action  in  rem,  commenced  by  Petitory  formula,  the  question  tried 
was,  who  had  the  greatest  right  to  the  property  (f).  The  demandant,  as 
in  our  real  actions,  could  only  succeed  on  the  strength  of  his  own  title; 
it  was  not  sufficient  for  him  to  show  that  the  tennnt,  possessor,  had  no 
title  (g).  A  real  action,  as  with  us,  could  not  be  sustained  by  a 
purchaser  of  land  against  the  vendor  unless  possession,  or,  as  we  should 

(a)  V.  Supra,  p.  186,  7.  note  (/).  tenant  equally,  as  with  us,  was  not  considered 

(b)  Dig.  ii.  14.  7.  §  3  and  4.  to  be  a  possessor,  Dig.  ii.  7.15;  and  could  not, 

(c)  Bracton,  as  before  observed,  uses  the  as  we  should  say,  be  a  tenant  to  the  Praecipe, 
same  terms  as  applicable  to  a  writ  of  right,  (/)  Just.  Inst.  iv.  6.2,  and  the  commentary 
"  Rei  vindicatio  per  breve  de  recto,"  fo.  105,  of  Vinnius,  fo.  784-5.  v.  sup.  p.  112  note  (f) 
a,  &c.  as  to  the  English  writ  of  right. 

(d)  Gaius,  iv.  §  2  and  91  ;  Dig.  vi.  tit.  1,  (g)  "  Res  alienas  possidens  licet  justam 
particularly  Z.  10.  13.  20.  and  Justin.  Inst.  iv.  tenendi  causam  nullam  habeat,  non  nisi  suam 
tit.  6,  and  see  Mr.  Long's  able  article,  title  intentionem  iraplentirestituere  cogitur,"  Cod. 
Vindicatio,  in  the  Dictionary  of  Antiquities,  iii.  32.  28.  This  rescript,  and  that  in  ib.  ii. 
p.  1041.  1.  4;  are  cited  by  Bracton  in  treating  of  assizes 

(e)  Adversus  quemvis  possessorem  sed  et  o{novelDisseisin,(v.supra,Y>.  124,)  in  su\>\>Qrt 
adversus  ipsos  municipes,  Dig.  vi.  3.  1.  Most  of  the  proposition  that  "cum  quis  agit  ut 
of  the  lands  of  municipalities  were  granted  out  possessionem  alicujus  rei  adipiscatur  docere 
to  hold  by  title  of  Emphyteusis.  It  was,  as  debet  de_;Mre«wo,  per  quod  probetillam  rem  a^ 
will  be  observed,  against  the  possessor,  as  with  se  pertinere,  alioquin  succumbet,  quamvis  ad 
Tis,  that  the  action  was  brought.     The  farm  disseysitoremres  ilia  non pertineat, "  fo.  183  b. 
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sa.y,  seizin,  had  been  delivered  ;  all  that  he  could  obtain,  as  the  law  still 
is  with  us,  was  damages  by  a  personal  action  (a). 

It  has  been  observed  in  a  former  page,  that  according  to  the  English 
mode  of  procedure,  a  different  course  v>'as  pursued  when  the  question 
between  the  parties  related  to  the  right  to  possession,  as  distinguished 
from  the  right  to  the  property  in  land,  (Z*).  A  distinction  quite  as 
marked  prevailed  in  the  Roman  law. 

When  a  person  had  been  unlawfully  ejected  from  possession  of  land,  or 
anything  attached  to  land,  he  might  apply  to  the  Praetor  for  an  inter- 
dict (c),  which  was  granted  under  his  extraordinary  jurisdiction.  When 
the  demandant  had  been  ejected  by  force,  vi  dejectus,  he  might  obtain 
an  interdict,  unde  vi,  to  obtain  a  restoration  of  the  possession,  and 
damages  (d).  Whether  or  not  the  interdict  Avas  to  be  obeyed  (which 
depended  on  the  question,  whether  the  demandant  had  been  unlawfully 
ejected),  was  tried,  like  an  ordinary  action,  before  a  Judex  or  Recu- 
peratores  (e). 

Any  act  which  amounted  to  a  disturbance  of  the  enjoyment  was 
vis{f).  But  on  the  trial,  the  defendant  (deforciant)  might  prove  that  his 
entry  was  lawful  ;  unless  he  had  entered  vi  et  armis,  and  sticks  and 
stones  were  arms  in  this  sense  (^).  If  the  deforciant  failed  in  justifying 
himself,  judgment  was  given  against  him  to  restore  the  possession, 
and  to  compensate  the  demandant  for  all  the  injury  he  had  sus- 
tained (A). 

An  interdict  could  only  be  obtained  when  the  dispossession  had 
taken  place  within   a  year  (i).     Force  might  be  repelled  by  force  (/e), 

(a)  "  Si  ager,  ex  emptionis  causa,  adaliquem  restitutoriseetpoenalis, — datur  contra  eum  qui 

pertineat,  non  recte  liac  actione  (vindicatione)  vi    dejecit  secundum    quod     inferius  dicetur 

agi   poterit  antequam   traditus  sit  ager,  tunc  inassisa  novae  disseysinse,"  fo.  103  a,  and  see 

que  possessio  amissa    sit,''    Dig.    vi.    1.    50.  the  next  page  of  the  same  folio  ;  he  there  also 

This  doctrine  may  be    recognised  in  Bracton,  assimilates  the  "  Actio  quorum  bonorum,"  to 

see  the  references,  supra,  p.  1,'58,  note  (e) ;  its  the  "  Assisa  mortis  antecessoris." 

adoption  gave  rise  to  the  jurisdiction  of  the  (e)   Gaius,   iv.    §   141.   154,   155,  Diet,   of 

Court  of  Chancery,   liereafter  described,   for  Antiq.  Art.   Interdict ;  and  see  the  additional 

inforcing  the  specific  'performance  of  agree-  note  to  this  Chapter.  Interdicts  will  be  further 

ments,  which,  as  I  believe,  is  purely  English,  noticed  in  treating  of  the  Court  of  Chancery, 

and  of  clerical  invention.  (/)   Dig.  xliii.  16".  3.  11,  or,   as  we  should 

(/;)  Etest  xtYMxti.  possessio,  ^t^iXproprietas,  say,  a  disseisin. 

Bract.  159,  b.  {y)   Dig.  xliii.  16.3.  2  ;   Bracton,   lib.    iv. 

(c)  Gaius,  iv.  §  139,   110,  "  de  fundo  sive  tr.    1.    c.    4,    de    Assis.    nov.    Disseys.,    has 

cedificio,"  or"dere  solocoliperente,"  "adalium  adopted   most   of  the  doctrines  contained  in 

vero  non  pertinet,"  Dig.  xliii.  16.  1,  §  3  and  4.  this  title  of  the  Digest. 

{d)  Dig.  xliii.  17.  1,  §4.    The  initial  words  (Ji)  Dig.  xliii.  16.  1,  §  41  ;  zi.  1.  6  ;  so  that 

of  the   interdict    were,    "Unde   tu  illium  vi  this,  like  our  action  of  ejectment,  was  a  mixed 

dejecisti,"  and  the  words   of   command  were  action. 

"  Eo   restituas."    Bracton,    following    almost  (/)  Diet,   of   Antiq.    Art.   Interdictitm,    p. 

the  very  words  of  the  Digest,  says,     "Actio,  523,  a  ;   Dig.  xliii.  16.  1. 

sive  interdictum  taide  vi,  qute  duplex  est,  rei  {k)  Dig.  xliii.  IG.  1.  27. 
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and  a  person  who  had  been  ejected  by  force,  might  re-enter  by  force, 
if  he  did  it  speedily  (a). 

It  seems  that  it  was  not  an  uncommon  practice  when  two  adverse 
parties  claimed  an  estate,  for  one  of  them  to  allow  himself  to  be  peace- 
ably ejected,  and  then  to  apply  to  the  Prsetor  for  an  interdict,  and  by 
this  means  to  obtain  a  decision  on  the  right  to  the  property  {h).  Where 
there  was  a  question  between  two  parties  as  to  the  right  of  possession, 
and  neither  had  been  ejected,  the  question  might  be  tried  by  means  of 
an  interdict,  called  uti  possidetis  (c). 

There  was  one  description  of  interdict  which,  had  it  been  transferred 
to  Bracton's  pages,  would  have  had,  no  doubt,  numherless  feudal  rea- 
sons oiven  to  account  for  it.  It  was  this.  If  a  client  had  obtained 
from  his  patron  a  portion  of  land,  to  hold  at  will  by  way  of  benefice, 
and  he  refused  to  give  it  up,  the  patron  might  obtain  against  him  an 
interdictum  unde  precario  {d). 

A  system  that  was  involved  in  so  many  complications  as  that  which 
has  just  been  described,  and  which  required  such  continual  amend- 
ments and  alterations  to  make  it  suitable  to  the  exigencies  of  a  society 
in  an  advanced  state  of  civilization,  would  not,  as  one  might  suppose, 
have  offered  many  recommendations  for  its  adoption ;  more  especially 
as  it  was  ultimately  abolished  from  having  been  found  to  be  better  cal- 
culated to  answer  the  purposes  of  chicanery,  than  to  advance  the  pur- 
poses of  justice.  However,  that  it  was  adopted  in  England,  with  some 
modifications,  will  appear  in  the  following  Chapter  (e) ;'  and,  as  we  shall 
find  hereafter,  it  formed  no  small  portion  of  the  business  of  the  Court 
of  Chancery  in  its  earlier  times  to  correct  the  evils  which  resulted  from 
the  fetters  which  were  thus  imposed  on  the  administration  of  justice. 

(a)  Dig.  xliii.  16.  3.  9.    Our  law  alsojusti-  (c)  See  Dig.  xliii.  17.  1. 

fied  re-entry,  provided  a  breach  of  the  peace  {cl)  Savigny  quoted    Diet,  of   Antiq.  Art. 

were    not  committed,  Co.  Litt.  237  b.  and  3  Interdictum.  This  interdict  might  be  obtained 

Bla.  Com.  175.     The  right  of  entry  was  the  against  any  one  who  held  merely  at  will, 

subject  of  much  abstruse  learning.  (e)  Et  v.  sup.  p.  207. 

(i)  See  the  additional  note  to  this  Chapter. 


ADDITIONAL  NOTE  TO  CHAPTER  VII. 

Cicero's  oration  pro  Caecina  affords  a  very  useful  commentary  on  the  text  of  Gaius, 
in  respect  of  proceedings  on  the  Interdictum  uncle  vi,  or,  as  we  should  say,  an  Eject- 
ment, and  in  respect  of  the  mode  of  trial  before  Recuperatores. 

The  plaintiff  (Caecina)  claimed  the  estate  in  question  under  the  will  of  his  late  wife 
Caesennia,  who,  at  the  time  of  their  intermarriage,  was  a  widow.  Ca?sennia,  during 
her  widowhood,  had  employed  ^Ebutius  to  purchase  this  estate,  which  he  did  with  her 
money,  but  in  his  own  name.     Caesennia,  from  the  time  of  the  purchase  to  her  death. 
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had  held  the  possession  by  herself  and  her  tenants  {Coloni)  (a).  On  her  death,  ^Ebutius 
entered,  and  claimed  the  estate  as  his  own.  In  order  to  settle  the  question,  Csecina 
proposed,  according  to  what  seems  to  have  been  a  common  practice  (especially  when, 
as  in  this  case,  the  title  was  an  equitable  one),  to  enter  on  the  lands,  and  to  suffer  him- 
self to  be  peaceably  ejected,  and  then  to  apply  for  an  ordinary  interdict,  unde  vi,  under 
which  the  title  to  the  property  might  be  decided.  But  on  Caecina  attempting  to  come 
upon  the  lands  for  this  purpose,  ^Ebutius  assembled  an  armed  force,  and  by  threats  and 
violence  prevented  Csecina  from  entering.  On  this  Caecina  applied  to  the  Praetor  (Do- 
labella)  for  an  interdictum,  unde  vi  armata,  which  was  granted,  and  the  action  founded 
on  this  interdictum  went,  according  to  the  usual  course,  to  be  tried  before  the  Recu- 
peratores. 

According  to  the  terms  of  the  issue,  the  question  to  be  tried  was,  whether  the  de- 
fendant had  obeyed  the  interdict  (b).  But  the  question  actually  tried,  as  appears  by 
the  context,  was,  whether,  on  the  whole  case,  Caecina  was  entitled  to  enter  on  the  estate, 
and  whether  his  right  had  been  disturbed  so  as  to  entitle  him  to  the  interdict  (c)  ? 

The  first  question  raised  was  one  purely  of  fact ;  it  was,  whether  ^Ebutius  had  ac- 
tually employed  an  armed  force  for  the  purposes  alleged  ?  Several  witnesses  were  ex- 
amined to  this  point ;  and  Cicero  takes  great  credit  to  himself  for  his  cross  examination 
of  one  of  the  plaintiff's  witnesses,  who  (swayed  as  it  would  seem  by  an  old  grudge 
against  Cicero)  had  denied  the  fact  {d).  It  was  then  contended  by  the  defendant  that, 
assuming  the  facts  alleged  to  be  true,  they  did  not  amount  to  a  dispossession  within  the 
terms  of  the  interdict,  for  that  the  armed  force  did  not  eject  Caecina  from  possession, 
but  only  prevented  him  from  taking  possession  (e) ;  that,  at  most,  the  defendant  ejecit 
non  dejecit,  and  dejecisti  were  the  terms  of  the  interdict  (/).  Then  it  was  contended, 
that  Caecina  had  not  such  a  possession  as  entitled  him  to  sustain  the  interdict  or  ac- 
tion, inasmuch  as  he  neither  had  possession  naturally,  or  by  construction  of  law  (civi- 
liter)  (g).  It  was  also  contended,  that,  in  virtue  of  one  of  Sylla's  decrees,  Caecina  was 
incapable  of  taking  an  inheritance.  Cicero  answers  these  several  objections.  As  to 
the  two  last,  he  contends  that  the  ejectment  having  been  accomplished  by  force  and 
arms  (vi  armata),  it  was  not  competent  to  the  defendant  to  rely  on  want  of  title  in  the 
plaintiff  (A).  It  seems,  too,  that  it  was  objected  that  the  plaintiff  ought  to  have  resorted 
to  a  civil  action,  and  not  to  the  extraordinary  interference  of  the  Praetor  by  way  of  in- 
terdict ;  which  Cicero  answers  by  observing,  that  an  actio  injuriarum  of  trespass  would 
not  have  enabled  the  plaintiff  to  regain  the  possession,  but  would  only  have  afforded 
to  him  compensation  in  damages  (i). 

From  this  account  of  the  trial  we  learn,  that  it  was  not  questions  of  fact  merely,  as  is 
frequently  stated,  that  were  tried  before  the  Recuperatores,  or  delegated  judges  in  civil 
actions,  but  question  of  law  also.  A  synopsis  of  this  oration  may  be  found  in  the  fourth 
volume  of  Olivet's  edition,  torn.  iv.  p.  659 — 661  ;  and  in  the  same  edition  there  are 
some  very  valuable  explanatory  notes,  which  I  have  made  use  of  here,  and  in  the  text. 

(a)  Orat.  pro.  A.  Csecina,  §  32.  witness,  Dig.  xxii.  5.  13. 

(b)  "  Restituisse  se  dixit,  sponsio  facta  est,  (e)  According  to  Ulpian,  Dig.  xli.  2.  6, 
hac  de  sponsione  vobis  judicandum  est,"  Cic.  the  retention  of  possession  obtained  without 
orat.  pro  Caecin.  §  3.                                    ■  force   against  the  owner,  where   he  had  not 

(c)  See  Hotoman's  note  on  §  8  and  20,  abandoned  the  possession,  was  a  retention  bi/ 
Ed.  Olivet,  torn.  iv.  p.  615.  629.  force,  so  as  to  be  within  the  interdict  unde  vi. 

(rf)  lb.  §  10  and  11,  Ed.  Olivet,  p.  617-8.  (/)  See  Dig.  xliii.  tit.  10. 

It  was  one  of  the  especial  duties  of  the  judge,  (g)  See  Dig.  xliii.  16.  1  §  9. 

according  to  his  oath,  to  take  into  his  con-  (h)  Orat.  pro    Caecin.  §  31,  and  the  note 

sideration   all    the    circumstances  that  might  Ed.  Olivet,  p.  642. 

affect  the  credit  due  to  the  testimony  of  a  (i)  Ibid.  §  12. 
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CHAPTER  VIII. 

THE  ENGLISH  MODE  OF  PROCEDURE  IN  CIVIL  CASES,  BY  ACTION, 

WRIT,  AND  PLEADINGS. 

Modern  mode  of  proceeding  by  Action — Actions  personal  and  real — Real  Actions  founded 

on  Possession,  and  those  founded  on  right  of  Ownership,  distinguished — Personal 

Actions  ex  contractu  and  ex  delicto — Action  of  Debt — of  Covenant — of  Detinue — of 

Trover — of  Trespass — of  Replevin — Mixed  Actions. 
The  original  Writ — Writs  de  cursu — Return  of  the  Writ — Fines  and  Fees  payable  to 

the  King — Common  Pleas  as  distinguished  from  Pleas  triable  in  the  King^s  Bench — 

Pledges  to  prosecute — Register  of  Writs — Jurisdiction  given  to  the  Judges  by  the 

Writ. 
Appearance  of  the  Defendant — the  Declaration  or  Count — the  Plaintiff's  Secta — Wager 

of  Law — Ordinary  mode  of  Defence  by  Plea — Replication,  Rejoinder,  S)-c. 
Principles  of  Pleading — all  Pleadings  to  conform  to  the  Writ  and  Count — Departure  in 

Pleading — Duplicity — Demurrers — Litis  contestatio   or  Issue — Trial  by  Jury — The 

Judgment. 
Pleadings  originally  Oral — afterwards  in  Writing — the  Prothonotary. 
Judgment  by  Default — the  Venue. 
Action  of  Ejectment — now  a  Mixed  Action — Uses  to  which  this  Action  has  been  applied 

— Legal  Fictions. 
Pleadings  directed  to  be  in  English — but  entered  in  Latin. 


The  form  which  was  adopted  on  the  introduction  of  the  modern 
mode  of  procedure  in  England  was  by  action ;  and  actions  were  divided 
into  two  classes,  personal  and  real,  as  with  the  Romans.  The  latter 
were  in  England  designated  by  some  of  the  old  writers  (a)  as  feudal 
actions ;  by  reason  that  they  were  confined  to  the  recovery  of  real  pro- 
perty, namely,  land,  houses,  &c.  ;  and  rights  connected  with  land  (5), 
as  rents,  commons,  and  the  like  ;  as,  indeed,  was  generally  the  practice 
amongst  the  Romans,  though  slaves  were  frequently  the  subject  of  this 
description  of  action.  Personal  actions  are  described  to  be  such  where- 
by a  man  claims  a  debt,  or  personal  duty,  or  damages,  in  lieu  thereof; 
and  likewise  whereby  a  man  claims  a  satisfaction  in  damages  for  some 
injury  done  to  his  person  or  property.  The  former  are  said  to  be  founded 
on  contracts,  ex  contractu.,  the  latter  upon  torts  or  wrongs,  ex  delicto,  or 
ex  maleficio,  and  they  are  the  same  which  are  described  as  actiones  in 

(a)  Mirror,  c.  2,  s.  6  ;  3  Bla.  Comm.  117.  (b)  3  Bla.  Com.  118. 
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personam  in  the  passages  which  have  been  cited  in  a  former  Chap- 
ter (a). 

Omitting  some  actions  which  have  long  since  gone  out  of  use,  the 
principal  kinds  of  personal  actions  originally  known  to  the  common 
law,  are  the  following  ;  Debt  and  Covenant,  which  arise  ex  contractu^ 
and  Detinue  and  Trespass,  which  arise  ex  delicto  {b). 

The  action  o^  debt  lies  where  a  person  claims  the  recovery  of  a  debt, 
that  is,  a  liquidated  or  certain  sum  of  money  alleged  to  be  due  to  him  ;  it 
is  commonly  applied  to  debts  due  on  bonds,  or  other  documents  under  seal. 

The  action  o^  covenant  lies  where  a  party  claims  damages  for  a  breach 
of  a  promise  made  by  instrument  under  seal,  or,  in  legal  language, 
by  specialty. 

The  action  o{  detinue  lies  where  a  party  claims  the  specific  recovery 
of  goods  and  chattels  (c)  ;  the  action  o^  trover  is  not  an  original  action, 
but  an  action  on  the  case  founded  upon  the  action  of  detinue  :  it  will 
be  treated  of  hereafter. 

The  action  of  trespass  lies  where  a  party  claims  damages  for  an  injury 
committed  with  violence  against  him,  and  this  violence  maybe  express 
or  implied.  An  assault  and  battery  is  an  instance  of  actual  violence  ; 
a  peaceable  but  wrongful  entry  upon  the  plaintiff's  land,  o{  implied  vio- 
lence {d). 

The  action  of  replevin  is  the  only  action  by  which  goods  can  be  spe- 
cifically recovered.  This  action,  though  it  is  entertained  in  the  Supe- 
rior Courts,  is  not  commenced  there,  but  by  plaint  in  the  County  Court 
or  Lord's  Court ;  from  thence  it  is  removed  into  one  of  the  Superior 
Courts  by  a  writ  o^ recordari  facias  loquelam  from  the  County,  or  acce- 
das  ad  Curiam  from  the  Lord's  Court.  In  form  it  is  an  action  ex  delicto 
for  the  recovery  of  damages  for  an  illegal  taking  and  detaining  of  goods 
and  chattels  (e). 

The  only  mixed  action  that  it  is  necessary  to  mention,  whicli,  indeed, 

(a)  3  Bla.  Com.  117.     Mr.  Justice  Black-  Anglia  usa  est  in  suis  finibus,  jure  non  scripto 
stone  liere,  as  in  many  other  instances,  refers  et  consuetudine,  in  ea  quidem  ex  non  scripto 
expressly  to  the  Institutes  of  Justinian  (iv.  6,  jus  venit  quod  usus  comprobavit."    Bracton, 
s.  1.  15,  &c.),  as  was  noticed  in  a  preceding  fo.  1,  a.      The  evidence  of  that  consent  was 
chapter,  supra  p.  186.    In  truth,  the  whole  of  the  decisions  of  the  judges  in  the  king's  courts, 
the  doctrines  as  to  personal  actions,  were  based  and  the  treatises  of  Glanville,  Bracton,  &c. 
upon  the  Institutes,  and  the  Digest,  through  (Z*)  Tidd's  Pr.  i.  p.  1.  5. 
Bracton,  as  will  be  evident  from  the  references          (c)  In  detinue  the  value  is  always  ascertain- 
already  made,  and  from  the  extracts  set  out  in  ed  by  the  verdict,  and  judgment  is  given  for 
the    additional  note  to    this  Chapter,    which  the  value  if  the  things  cannot  be  had,  and  also 
might  be  largely  increased  :  not  that  the  Ro-  damages  for  the  detention,  Warren,  p.  481. 
manlaw  was  made  by  statute,  or  otherwise,  of  {d)  Steph.  on  Plead.  5  ed.  14-18;  and  as 
binding  authority,  in  this  or  any  other  instance  to  Detinue,  see  3  Bla.  Comm.  152. 
where  it  was  adopted  ;  it  had  its  force  solely  (e)  Steph.  on  Plead.  19,  20. 
from  usage   and  common  consent,  for  "  Sola 
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was  originally  merely  a  personal  action,  is  the  action  of  ejectment ;  it 
will  be  described  in  a  future  page. 

The  characteristics  of  actions  to  try  the  right  of  property,  as  distin- 
guished from  those  in  which  the  right  to  possession  only  was  the  subject, 
(the  former  being  prosecuted  by  writs  of  right  (a),  the  latter  by  writs  of 
entry,  or  by  way  of  assize  of  novel  disseisin),  and  the  various  points  of 
similarity  between  the  English  and  Roman  mode  of  procedure  in  real 
actions  {o\\  as  they  are  called  in  the  Mirror,  "feodal  actions  ")  (&), 
have  been  referred  to  generally  in  the  preceding  Chapter. 

The  distinction  between  real  actions,  that  is,  those  relating  to  free- 
hold founded  on  possession  or  seisin,  and  those  founded  on  the  abso- 
lute right,  may  be  stated  thus  : — when  the  possession  (which  was  always 
prima  facie  evidence  of  ownership)  had  only  been  recently  lost,  the 
former  might  be  resorted  to  ;  but  when  by  negligence  or  accident  the 
disseisor,  or  intruder,  or  his  descendants  or  alienees,  had  been  so  long- 
in  the  possession  and  enjoyment  of  the  estate  as  to  give  them  iheprima 
facie  title,  then  the  more  solemn  proceedingof  a  writ  of  right,  in  which 
the  absolute  right  of  ownership  was  the  only  question  tried,  was  required 
to  be  resorted  to.  This  distinction  was  founded  on  a  rule  of  policy 
which  was  intended  to  promote  that  settled  state  of  possessions,  which 
in  later  times  statutes  of  limitation  have  better  secured  (c) :  in  the  reign 
of  Hen.Vni.  the  time  within  which  actions,  whether  founded  on  posses- 
sion {d),  or  on  the  right  of  property  (e),  could  be  brought,  was  limited 
by  statute. 

I  liave  not  followed  out  the  resemblance  between  the  Roman  and 
English  real  actions,  as  it  would  not  be  of  any  practical  utility,  scarcely 
of  any  interest,  all  real  actions  except  two  {f),  which  are  no,t  much  in 
use,  having,  as  has  already  been  mentioned,  been  abolished  by  the  re- 
cent statute  3  &  4  Will.  IV.  c.  27,  s.  36.  In  what  follows  I  shall 
confine  vaystX^  to  personal  actions,  and  the  mixed  action  o^  ejectment. 

No  action  in  the  King's  Courts  could  be  commenced  without  a  writ. 

(a)  "  Super  ipsa  proprietate  per  breve  de  be  displaced  in  a  subsequent  action  founded 

recto,"  Bract.  105  b.  on  the  mere  right,  3  Bla.  Com.  194. 

(h)  c.  ii.  §  G.  3  Bla.  Com.  117.  {d)  3  Bla.  Com.  189. 

(c)  See  3  Bla.  Com.  185.  190.  and  Hayes,  (e)  3  Bla.  Com.  193-196.  By  32  Hen.  VIII. 

Introduction,  1.  227.    The  right  to  prosecute  c.  2,  sixty  years  was  the  time  limited  for  a 

an  action  founded    on  possession  or    seizin,  writ  of  right.     As  to  the  statutes  in  force  for 

began  where   the  right  to  enter  ceased, — the  iht  Limitation  of  Actions  v.  infra.  Chap.  x. 
right  to   prosecute  an  action  founded  on  the  {f)    Writs   of   Dower  and  quare  impedit. 

right   of   ownership,    commenced   when   the  The   action  of  ejectment   could  not   be   ac- 

right  to  bring  an  action  founded  on  possession  commodated  so  as   to  try  the  peculiar  rights 

or  seizin    only,  had  ceased.     Possession  ac-  which    were    the    subjects  of   these    actions, 

quired  in  an  action  founded  on  seizin,  might  There  are  two  distinct  writs  of  Dower. 

Q 
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This  writ  was  in  the  form  of  a  precept  or  mandate  from  the  King,  under 
the  great  seal,  addressed  to  the  sheriff  of  the  county  in  which  the  cause 
of  action  arose,  or  where  the  defendant  resided,  commanding  him  to 
cause  the  party  complained  of  to  appear  in  the  King's  Court  at  a  certain 
day,  to  answer  the  complaint  (a).  Every  writ  was  founded  on  some 
principle  of  law — regula  juris — which  gave  the  right  on  which  the  action 
was  founded;  and  the  facts  were  stated  with  so  much  of  detail  only  as 
to  bring  the  case  within  such  principle  of  law  (&). 

There  were  some  writs  framed  to  meet  cases  of  ordinary  occurrence, 
which  might  be  obtained,  as  of  course,  de  cursu ;  these  could  not  be 
changed  (c).  As  new  circumstances  arose,  new  writs  were  framed  to 
meet  them,  by  the  King  with  the  consent  of  his  Council ;  indeed,  if  a 
writ  were  issued  from  the  Chancery,  where  all  writs  were  framed,  by 
the  King's  authority  only,  and  was  not  objected  to  by  the  Council, 
it  became  a  sufl&cient  precedent  {d). 

These  writs  were  returnable,  that  is,  the  sheriff  was  required  to  make 
a  return  of  what  he  had  done  in  obedience  to  them,  in  the  King's  Court ; 
namely,  as  regards  all  real,  and  all  personal  actions  not  savouring  of  a 
criminal  nature,  in  the  Court  of  Common  Pleas ;  in  actions  for  trespasses, 
and  other  injuries  committed  vi  et  armis,  forgery  and  all  other  cases 
which  were  of  a  criminal  nature,  in  the  Court  of  King's  Bench  (e);  and 
as  the  King's  Courts  had,  as  already  observed,  become  for  almost  all 
purposes  the  only  courts  for  the  determination  of  civil  suits,  the  King 
became,  in  fact  as  well  as  in  name,  the  fountain  of  justice  (/).      This 

((z)  "  Quia non potest quis sine breviagere,"  impetratum,  dum  tamen  fuerit  rationi  con- 
Bract.  413  b.  §  2 — "  Ne  mutari  possit  pe-  sonum,  et  non  juri  contrarium,  erit  sustinen- 
tentis  iw^ew^io,  vel  modus  petendi,"«6ic?.  112  dum;  dum  tamen  a  rege  concessum  et  a 
a.  This  was  expressly  enacted  as  regards  consilio  suo  approbatum :  nee  refert  utrum 
questions  relating  to  freehold,  by  Stat.  52,  magnates  expresse  non  prsebuerint  assensum, 
Hen.  III.  c- 52.  See  2  Inst.  142.  dum  tamen  expresse  non  dissentiverinf  nee 
(6)  "  Breve  quidem,  cum  sit  formatum  ad  ostensa  ratione  sufficienti,  quare  valere  non 
similitudinem  regula  juris,  quia  breviter  et  debeat.  Pertinet  enim  ad  Regem,  ad  quam- 
paucis  verbis  intentionem  proferentis  exponit,  libet  injuriam  compescendam,  remedium  com- 
et explanat,  sicut  regula  juris ;  rem  quae  est  petens  adhibere.  Brevia  tamen  communia  inter 
breviter  narrat — non  tamen  ita  breve  esse  de-  omnes  pro  jure  generaliter  debent  observari, 
beat,  quia  rationem  et  vim  intentionis  conti-  cum  sint  originalia  et  actionibus  originem 
neat,"  Bract.  413  b.  "Intentio"  is  here  used  prsestant,"  Bracton,  414  b.  Fulbeck  in  his 
in  the  technical  sense,  in  which  it  is  used  by  parallel, — thecompilerofBacon'sAbridgment, 
Gaiusindescribingybrw«w/ff,v.s?<jora,  p.  211.  — Sir  Wm.  Blackstone,  iii.  p. 116, — indeed  al- 
(c)  "  Et  sunt  qusedam  brevia  formata  super  most  all  the  elementary  writers  on  the  law,  give 
certis  casibus  de  cMr«M,  etdecommuni  consilio  the  same  reasons  for  the  introduction  of 
totius  regni  concessa  et  approbata,  quae  proceedings  by  action  and  writ  as  the  Roman 
quidem  nuUatenus  mutari  poterint  absque  Jurists.  Sir  Wm.  Blackstone  expressly  quotes 
consensu  et  voluntate  eorum,"  Bract.  413  b.  the  passage  in  Cicero  pro  Qu.  Roscio,  §  8. 
What  is  meant  by  commune  consilium  will  be  et  v.  de  Offic.  iii.  §  4. 

explained  in  a  subsequent  Chapter.     Accord-  (e)  These  writs  were  never  returnable  in 

ing  to  Lord  Coke,  in  the  reign  of  Edward  I.  the  Exchequer,  1  Rep.  C.  L.  Com.  p.  79. 

theconsiliumformattersof  law,  was  the  judges,  (/)  Britton,  cap.  1.  "As  it  was  forthe  king 

Co.  Litt.  304  a.  to  determine,"  say  the  Common  Law  Com- 

(rf)  "  Si  autem  praetor  jus  fuerit  [breve]  missioners  in  their  first  report,  "upon  what 
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by  many  of  the  early  kings,  even  after  the  right  had  been  disavowed 
by  the  repeated  confirmations  of  Magna  Charta  (a),  was  turned  to  a 
source  of  profit  to  the  King  by  the  exaction  of  fees  or  fines  (b)  from 
the  plaintiff,  particularly  upon  writs  founded  on  Common  pleas,  as  dis- 
tinguished from  those  which  concerned  the  King  as  the  head  of  the 
state,  and  which  latter  were  cognizable  in  the  Court  of  King's  Bench  (c). 
— Originally,  the  applicant  had  to  find  pledges  to  prosecute  his  suit, 
and  had  to  swear  to  the  truth  of  his  allegations  (d). 

A  register  of  these  writs  was  fi-amed,  and  kept  in  the  Chancery  (e), 
and  they  were  regarded  as  one  main  foundation  of  the  Common  Law 
in  civil  cases  (/).  No  cases  are  even  now  considered  as  within  the  scope 
of  judicial  remedy  by  the  English  law,  but  those  to  which  some  known 
original  writ  (when  those  instruments  were  in  universal  use)  would 
have  applied,  or  for  which  some  new  original  writ,  framed  by 
analogy  to  those  already  existing,  might,  under  the  provisions  of  the 
Statute  of  Westminster  the  Second  (which  will  presently  be  noticed), 
have  been  lawfully  devised  :  the  enumeration  of  writs,  and  that  of 
actions,  have  become  in  this  manner  identical  (g).  But  the  writ  and 
right  of  action  were  not  identical;  a  man  might  lose  his  writ,  and 
retain  his  right  of  action  (A). 

The  writ,  like  the  Roman  formula,  alone  gave  jurisdiction  to  the 
justices,  and  equally  defined  its  limits  (i). 

The  defendant,  on  being  served  with  the  writ,  was  bound  to  appear ;  on 

kindof  complaints  he  would  administer  justice  (c)  1    Rep.    Comm.    L.    Com.  79.    "Pro 

in  his  own  court,  and  what  species  of  redress  celeriori  justitia  habenda,"  Fleta,  ii,  c.  13. 

he  would  afford  there,  the  mandate  contained  {d)  Sir  F.  Palgrave  on  the  Council,  p.  15. 

a  specification  of  the  plaintiiT's  demand,  and  (e)  The  Stat,  of  Wales,    12  Edw.  I.  c.  7. 

indicated  the  nature  of  the  remedy,"   1  Rep.  Stat,  of  the  R.  1.  p.  60-66,  contains  a  full 

of  Common  Law  Com.  p.  79.  account  of  the  nature  of  the  writs  then  in  use, 

(a)  "  NuUi  vendemus,  nulli  negabimus  aut  indeed  of  the  whole  course  of  procedure  in 

difFeremus    rectum    vel     justitiam,"     Magna  civil  actions. 

Charta  of  John.    "Le  Roy,"  says  C.J.  Dyer,  (/)  "The  common  law  is  curious  in  ob- 

"  seant  personally  en  la  Chancery  dit,    nulli  serving  the    forms  in  the  Register,"  8  Co. 

vendemus,"  &c.  Dyer,  Rep.  104  b.  Rep.  592  ;  et  v.  ib.  158-9,  where  the  old  doc- 

(6)   To  purchase  a  writ  was  a  common  ex-  trine  as  to   amendments  under  Stat.  8  Hen. 

pression  in  the  time  of  Edw.  I.  Britton,  c.  84;  VI.  c.  12  is  stated.      The  Register  was  first 

though  it  seems  that  in  the  time  of  Edw.  III.  published  in  the  reign  of  Henry  VIII. 

writs  of  course  issued  without  fine,   Parke's  {g)  Stephen  on  Pleading,  p.  9,  (who  refers 

Hist,  of  C.  of  Chan.  p.  37.     It  was  partly  to  to  the  table  of  actions  in  Comyn's  Digest, 

afi'ord  the  means  of  escaping  from  the  pay-  Action,  D.  2,)  and  see  p.  12. 

ment  of  these  fines  that  the  Court  of  King's  {h)  Bracton,  104  a.  §  8,  &c.   Fleta,  vi,  50, 

Bench  invented  the  proceeding  by  a  judicial  §  5.     There  was  the  same  distinction  between 

writ  (v.    Bracton,    413  a.),   called  a    Bill  of  the  formula  and  the  Action,   Vinn.  in  Just. 

Middlesex,  the  county  in  which  that  Court  Inst.  p.  775. 

usually  sat ;  and  the  Court  of  Common  Pleas  (i)  "  Habet  etiam  curiam  suam  et  justi- 

invented   the   writ    of  capias  quare  clausum  ciarios  suos  residentes,  qui  potestatemhabent 

fregit,  also  a  judicial  writ,  founded  on  a  sup-  de  omnibus  placitis  et  actionibus  realibus  et 

posed  original.     See  Crabbe's  Hist,   of   the  personalibus  et  mixtis ;  dum  tamen  warrantum 

C.  Law,  p.  546.    These  contrivances,  as  before  per  breve  Regis  habuerint  cognoscendi ;  nam 

mentioned,  supra,  p.  114,  are  now  at  an  end.  sinewarranto,jurisdiciionemnonhabentueqne 

q2 
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default  he  was  liable  to  be  taken  by  the  sheriff,  and  brought  up  to 
answer  the  plaintiff  (a) ;  now  the  plaintiff  enters  an  appearance  for  him. 

The  next  step  in  the  progress  of  a  suit  was  a  declaration  or  count, 
made  by  the  party  verbally  as  it  is  supposed  according  to  the  ancient 
practice,  but  delivered  in  writing  according  to  the  later  practice.  The 
declaration  was  an  exposition  of  the  writ,  and  added  time,  place,  and 
circumstances  (b).  As  the  writ  must  be  conformable  to  the  right  of 
action,  so  it  was  necessary  that  the  declaration  should  precisely  follow 
the  writ  (c).     Now  the  declaration  follows  the  writ  of  summons. 

In  early  times  the  plaintiff,  on  delivering  his  declaration,  had  to  pro- 
duce a  sufficient  number  of  witnesses  to  give  credibility  to  his  demand  : 
this  was  called  his  secta,  or  suit((i).  These  persons  were  originally  ex- 
amined by  the  court,  and  if  they  established  a  prima  facie  case,  the 
defendant  in  some  cases — that  is,  where  the  action  was  brought  upon 
such  matters  as  might  be  supposed  to  have  been  privately  transacted 
between  the  parties  to  the  transaction,  and  there  was  no  authentic 
evidence  of  the  demand,  as  where  it  arose  on  a  contract  without  deed — 
was  permitted  to  wage  his  law  ;  which  meant,  that  he  might  meet  the 
demand  by  himself,  swearing  that  the  debt  was  not  due,  confirming  his 
credibility  by  the  oaths  of  co-jurors,  double  in  number  to  the  wit- 
nesses produced  by  the  plaintiff  up  to  the  number  of  twelve.  This  mode 
of  deciding  controversies,  which  descended  from  the  Anglo-Saxons, 
was  probably,  as  before  mentioned,  a  modification  of  the  decisory  oath 
of  the  Romans,  and  it  was  equally  conclusive  (e).  But  discovery  by 
the  examination  of  the  parties  on  oath  was  never  introduced  into  pro- 
ceedings at  Common  Law — a  circumstance  that  has  had  a  very  material 
influence  as  regards  the  establishment  of  the  jurisdiction  of  the  Court 
of  Chancery  (/). 

cohertionem,"    Fleta,  ii.  c.  34.de  Just,  de  The  secta  bad  become  merely  formal  in  the  reign 

Banco.    But,  as  will  be  mentioned  in  the  next  of  Edw.  Ill,  Selden's  notes   on  Fortescue,  c. 

Chapter,  a  form  of  action  came  in  to  use  called  xxi.  p.  22  ;  but   even  now  the  formal  words 

the  action  of  as*^<m/)^Y,  in  which  great  latitude  "  and  therefore  he  brings  his  suit,  &c."  are 

was  allowed  to  the  judges.  inserted  in  declarations. 

(a)  3  Bla.  Com.282,  by  Steph.  575.     The  (e)  3  Bla.  Com.    343.     So    "  Dato  jure- 

English  system  at  Common  Law,  and  in  the  jurando  non  aliud  quseritur,  quam  an  juratutu 

Court  of  Chancery,  departs  from  that  of  the  sit;  remissa  qusestione  an  debeatur:  quasi  satis 

Romans,  in  regard  to  compelling  appearance.  probatum   sit  jurejurando,"  Dig.  xii.  2,  5,  2. 

The  acior  himself  had  to  compel  the  appear-  Wager  of  Law  has  been  out  of  use  for  a  long 

ance  of  the  reus  or  defendant  (in  jus  vocare).  series  of  years,  butit  was  only  lately  abolished 

See  TigerstriJm  de  Judicibus,  p.   24,  and  the  by  the  stat.  3  &  4  Will.  IV.  c.  42,  §  13. 
authorities.  (f)  It  would  appear  that  a  form  of  action 

{b)  Co.    Litt.   304  a  ;    Stephen  on   Plead.  called  actio  interrogatoria,  was  once  in  use 

(1843),  p.  29,  30.  among  the  Romans,  but  it  had  become  obso- 

(c)  Bracton,  413  a,  415  a.     "  Aut    cadit  lete  before  the  time  of  Justinian.     "  Interro- 

breve."  By  1  &2  "Vic.  110,  a  writ  of  summons  gatoriis  autem  actionibus   hodie  non  utimur, 

has  been  substituted  for  the  old  original  writs.  quia  nemo  cogitur  ante  judicium,  de  suo  jure 

(rf)  Fleta,  ii.  63.  §  10;  3  Bl.  Com.  295.344.  aliquid  respondere,  ideo-que  minus  frequen- 
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But  in  the  reign  of  Hen.  III.  the  ordinary,  and  that  which  ultimately 
became  the  universal  mode  of  defence,  was  by  formal  Pleading. 
Passing  over  demurrers  for  the  present,  the  course  of  pleading,  and 
the  general  rules  which  governed  the  science  of  pleading,  were  as 
follows. 

The  defendant  might  answer  the  declaration  by  what  was  originally 
called  an  exceptio.  In  England  exceptions  were  of  two  kinds,  dilatory 
and  peremptory  (a),  corresponding  in  character  with  the  similar  excep- 
tions of  the  Roman  law.  This  kind  of  defence  was  afterwards  called  a 
bar,  now  it  is  called  a  plea.  Dilatory  exceptions  or  pleas,  anciently  as 
now,  were  of  four  descriptions.  Thus  the  defendant  might  object,  1st. 
To  the  jurisdiction  ;  or,  2nd.  To  the  person,  as  that  the  plaintiff  had  not 
capacity  to  sue  ;  or,  3rd.  To  the  declaration,  as  that  it  did  not  follow 
the  writ ;  or,  4th.  To  the  writ  itself,  which  two  last  were  called  pleas  in 
abatement — these  pleas  did  not  touch  the  cause  of  action  (5),  this  was 
met  by  what  is  called  a  peremptory  plea  or  plea  in  bar. 

As  regards  peremptory  pleas,  if  the  defendant  merely  sought  to 
put  the  plaintiff  to  proof  of  his  case,  he  simply  pleaded  the  general 
issue,  which  was  a  general  denial  or  traverse  of  the  facts  stated  in  the 
declaration  ;  but  if  he  desired  to  avoid  the  action  by  bringing  forward 
some  new  fact,  he  put  in  a  special  plea.  Every  plea  in  bar  must  tra- 
verse the  matter  of  fact  in  the  declaration,  or  confess  and  avoid  it  (c) 
— the  defendant  on  putting  in  a  special  plea  becomes  an  actor  (d). 

The  plea  in  bar  might  be  met  on  the  part  of  the  plaintiff  by  a  repli- 
cation, the  replication  by  a  rejoinder,  that  by  a  surrejoinder,  and  so  on 
to  rebutter  and  surrebutter;  indeed,  to  any  extent  that  circumstances 
required  :  these  pleadings  answering  to  the  exceptio,  replicatio,  dupli- 
cation triplicatio,  and  qjiadruplicatio,  of  the  Roman  law  (e). 

tantur    et    in   dissuetudinem   abierunt ;    sed  tion,  particularly  by  the  late  stat.  3  &  4  Will. 

tantummodo  ad  probationes  litigatoribus  suffi-  IV.  c.  42  ;  but  of  course  I  do  not  enter  into 

ciunt  ea  quae  ab  adversa  parte  expressa  fuerint  these  particulars. 

apud  judices,  vel  in  hereditatibus  vel  in  aliis  (c)  Doct.  Plac.  uM  sup. ;  Fleta,  v.  c.  50  ; 

rebus  quae  in  causis  vertuntur,"  Calistratus,  Co.  Litt.  303  b  ;  3  Bla.  Com.  by  Stephen,  p. 

Dig.  si.  1,  1.     But  it  is  added  ;   "  ubicunque  577.  "  The  defendant  in  his  plea  must  traverse 

judicem  jEquitas  moverit,  seque  oportere  fieri  or  confess  and  avoid,"  Dyer  66  b  ;  Stephen  on 

interrogationem    dubium    non  est,"    Ulpian,  Plead.  151. 

Dig.  xi.  1,21.  {d)  "Qui  e.\cipito$rerevidetur,"  Fleta, vi.c. 

(a)   "  Exceptio  est  actionis  elisio,  per  quam  36;  v.  sup.  p.  216,  n.  {g).  A  special  plea  setting 

actio  perimitur  vel  differtur;  qusedam  sunt  di-  up  some  new  fact  not  mentioned  in  the    de- 

latorife,  qusedam  pereraptorise,"  Bract.  399  b.  claration,  byway  of  avoidance,  ends  with  "  and 

(5)  See  the  Preface  to  the  Doctrina  Placi-  this  he  is  ready  to  verify,"  3  Bla.  Com.  309. 
tandiandFleta,vi.c.  37,38,45,50.  Mr.  Serj.  (e)  3  Bla.    Com.  310;    Co.  Litt.    303  b; 

Stephen  distinguishes  dilatory  Pleas  into,  Pleas  Bract.  400  a  and  b ;    Bracton's  illustration  of 

to    the   Jurisdiction,  in   Suspension,    and  in  an   exceptio  in  bar,  is   the  same  as   that  of 

Abatement,  3  Bla.  Com.  576  ;  and  see  Stephen  Gains,  namely,  where  a  subsequent  contract  is, 

on  Pleading,  50,  51.  Pleas  in  abatement  have  set  up  as  an  answer  to  the  demand, 
been  the  subject  of  frequent  statutory  regula- 
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With  regard  to  the  principles  of  pleading,  and  the  rules  by  which 
they  were  governed,  it  is  to  be  observed,  that  the  allegations  in  all 
pleadings  must  be  confined  to  matter  of  fact,  and  of  fact  only;  the 
evidence  of  the  facts  ought  to  have  no  place  in  the  pleadings.  The 
pleadings  on  the  part  of  the  plaintiff  all  tended  to  the  same  end, 
namely,  to  support  his  count  or  declaration,  and  through  this  means 
his  writ,  and  to  enable  him  to  obtain  a  judgment  in  conformity  with 
it;  for  the  jurisdiction  of  the  justices  being  founded  solely  on  the  writ, 
they  could  give  no  other  (a).  All  the  pleadings  on  the  part  of  the 
defendant  equally  tended  to  one  end,  namely,  a  judgment  that  the 
plaintiff  should  take  nothing  by  his  writ  (6).  It  followed,  that  each 
party  had  so  to  order  his  pleading,  that  the  count  should  conform  to 
the  writ  (c),  that  the  plea  should  also  conform  to  and  meet  the  count, 
and  so  of  the  replication,  rejoinder,  and  every  subsequent  pleading  id). 

Various  other  rules  were  introduced,  but  they  may  be  considered 
rather  as  founded  on  convenience,  than  as  flowing  from  the  proceeding 
by  writ  and  formal  pleadings.  Thus,  no  one  was  allowed  to  depart,  or 
vary  from  the  title  or  the  defence  he  had  once  set  up;  the  rejalication 
must  support  the  declaration,  and  the  rejoinder  must  support  the  plea. 
As  an  instance,  if  a  defendant  by  his  plea  had  set  up  that  no  award 
was  made  under  a  bond  of  arbitration,  he  could  not  by  his  rejoinder 
insist  that  he  had  performed  it  {e),  though  that  would  have  been  equi- 
valent, if  properly  pleaded,  as  an  answer  to  the  action.  Another 
rule  of  convenience  was,  that  the  plea  should  be  single ;  that  is,  con- 
taining only  one  matter,  *'  for  duplicity  begets  confusion  "  (/).  Other 
rules  founded  on  convenience  were  also  introduced,  as  that  the  plea 
should  not  be  argumentative  {g) ;  but  for  these  particulars  I  must,  of 
course,  refer  to  the  able  treatises  which  have  been  written  on  the 
subject  (/*). 

(a)  Supra,  and  Fleta,  vi.  c.  37,  §  13.  (/)  3  Bla.   Com.  308.     This  rule  was  of 

(S)  See  Fulbeck's  Parallel,  i.  p.  77b  ;   Ste-  early  iutroduction,  see  Fleta,  vi.  c.  36,  §  12. 

phen  on  Plead.  124.    The  defendant  could  not  Fleta's  illustration  is,   "Quod  non  est  per- 

set  up  across  demand  against  the  plaintiff,  for  missibile,  non  magis  quam  aliquis  se  defen- 

that  would  have  called  on  the  judges  to  try  a  dere   duobus    baculis   in  duello,    cum   unus 

cause  of  action  without  a  writ;    which  the  tantum  suflBcere  debeat ;"  by  the  stat.   4  & 

judges  had  no  jurisdiction  to  do.     The  stat.  2  5  Ann.  c.   16,    double  pleading  was  allowed 

Geo.  II.  c.  22,  and  8  Geo.  II.  c.  24  enabled  a  under  certain   regulations.      The  judges   of 

defendant  to  plead  a  set-off,  or  to  have  the  bene-  the  superior  courts,  under  the  powers  lately 

fit  of  it  by  giving  a  notice,  which  was  in  the  vested  in  them,  have  made  regulations  as  to 

nature  of  a  declaration,  see  3  Bl.  Com.305;and  this,  as  well  as  other  matters  relating  to  plead- 

Fowlery.  Jones,  BuUer's  Nisi  P.  p.  179.  Ques-  ing  ;  3  Bla.  Com.  by  Stephen,  579. 

tionsof«e^-o^are  the  subject  of  specific  regula-  (g)  3  Bla.  Com.  309. 

tioninthenewruleslately  issued  by  the  judges.  (A)  The  works  of  Mr.   Serjt.  Stephen  and 

(c)  "  Brevi  convenerit,"  Bract.  431  a.  Mr.  Chitty  seem  to  exhaust  the  subject ;  stUl 

(d)  Co.  Litt.  303  a;  3  Bla.  Com.  310.  I  cannot  but  refer  to  Comyn's  Digest,  title, 

(e)  3  Bla.  Com.  310.  <'  Pleader,"  as  exhibiting  the  leading  rules  of 
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It  appears  from  the  Year  Books  of  Edw.  III.,  that  when  the  pleader 
desired  to  put  himself  upon  the  judgment  of  the  court  on  a  matter  of 
law  upon  his  adversary's  pleading,  the  form  was  "  demurromus,"  or 
"  nous  demurrions  en  vos  discretions  si  nous  estions  mist  a  respond  ;" 
from  which  time  such  a  form  of  calling  for  the  judgment  of  the  court 
was  called  a  Demurrer  (a). 

When,  in  the  course  of  pleading,  the  parties  came  to  a  point,  where 
there  was  an  affirmation  on  one  side  and  a  denial  on  the  other,  then 
there  was  what  is  called  by  Bracton,  using  the  language  of  the  Roman 
jurists,  litis  contestatio  (b)  ;  or  the  parties,  according  to  modern  lan- 
guage, were  at  issue,  that  is,  ad  exitum  of  their  pleading.  If  the 
matter  were  an  issue  of  law,  the  judges  themselves,  without  further 
inquiry,  pronounced  the  judgment (c);  for  it  was  for  the  judges  to 
decide  upon  matter  of  law  (d).  If  the  issue  were  upon  matter  of  fact, 
it  was  referred  to  a  jury,  or  to  some  other  of  the  modes  of  trial  then 
in  use ;  but  questions  as  to  disputable  facts  are  now  almost  univer- 
sally decided  by  juries  (e). 

In  the  case  of  an  issue  of  fact,  the  verdict  of  the  jury  determined 
what  should  be  the  judgment.  In  both  cases,  namely,  whether  the 
issue  were  of  law,  or  of  fact,  the  judgment  of  the  court  was  either  for 
the  plaintiff,  that  is,  in  affirmance  of  his  claim  ;  or  that  the  plaintiflF 
should  take  nothing  by  his  writ,  and  the  defendant  should  go 
without  day  (/).  When  damages  were  sought,  less  might  be  given 
than  the  plaintiff  claimed,  but  never  beyond  the  amount  at  which  he 
had  assessed  or  taxed  his  damages  (g).  The  unbending  nature  of  a 
common  law  judgment,  will  be  found  to  be  a  material  feature  to  be 
attended  to  in  reference  to  some  branches  of  the  jurisdiction  of  the 
Court  of  Chancery. 

Originally  the  pleadings  being  oral,  the  judges,  in  this  respect  also 

pleading,    ia  an    inviting   manner   from   its  Bla.  Com.  vol.  3,  p.  582,  587,  and  see  Stephen 

point  and  terseness.  on  Plead,  p.  24,  ed.  1843.  Bracton,  105  a,  title 

(a)  Stephen  on  Plead.,  append,  note  (14).  "  Ubitriandae  sunt  actionesciviles,"  Co.  Litt. 

(b)  Bract,  172  a,  373  a,  435  b.  The  phrase,  71b.  Trial  byjury  has  been  already  adverted  to. 
as  Mr.  Serjt.  Stephen  observes,  appendix,  p.  (/)  Fulbeck,  i.  77  b.  et  supra. 

xlv.,  is  not  exactly  parallel  with  the  modern  (ff)  Bracton,  98  b  ;  According  to  Bracton's 

expression  of  "  issue,"  though  expressive  of  text  in  some  cases,   the    justices,    like  the 

the  same  general  idea.  Roman  recuperaiores,  might  themselves  mode- 

(c)  Stephen  on  Plead.,  note  (9)  appendix,  rate  the  damages  as  laid  by  the  plaintiff, 
p.  xviii.,  issue  en  ley,  and  issue  en  fet,  are  "  bene  permittitur  judici,  ex  officio  suo  sum- 
common  terms  in  the  Year  Books,  or  books  of  mam  quam  quaerens  estimavit,  moderare  aut 
reports  of  the  proceedings  of  the  superior  minuere,  nonautem  aw^ere,  (v.  ««/;.  p.  211,  n. 
courts  in  the  time  of  Ed.  II.,  Reeves,  i.  427  ;  (e),)  nisi  forte,  &c.,  et  quo  casu  aufertur  judici 
Crabbe,  207.  officium  et  potestas  taxandi."      They  might 

(d)  Co.  Litt.  71  b.  increase  the  damages    given  by  the  jury  in 

(e)  The  exceptions  are  stated  in  Stephen's  assizes  of  novel  disseisin,  Reeves,  i.  332. 
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in  exercise  of  one  of  the  functions  of  the  Roman  Praetors  and  Pnesides, 
passed  judgment  as  to  the  propriety  and  validity  of  the  pleas  as  they 
were  propounded  by  the  Serjeants  (servientes),  or  pleaders  {narrator es)^ 
who  from  an  early  period  conducted  the  pleadings  for  the  litigating 
parties  (a).  Sometimes  the  justices  would  dictate  the  plea  which  ought 
to  be  pleaded  according  to  the  facts  stated  (Jb).  An  officer  of  the  court, 
called  the  Prothonotary,  entered  the  pleas  on  the  roll  or  record  (c).  It 
was  in  the  reign  of  Edw.  III.  that  pleadings  were,  as  it  is  considered, 
first  delivered  in  writing  {d). 

If  the  defendant  during  the  course  of  pleading  made  default,  that  is, 
omitted  to  pursue  the  course  pointed  out  for  the  establishment  of  his 
defence  (e),  judgment  was  given  against  him.  An  instance  of  the 
application  of  this  rule  in  real  actions,  has  been  given  in  describing  the 
proceedings  in  a  common  recovery  (/).  This  circumstance  connects 
the  English  course  of  procedure  at  common  law  with  the  proceedings 
according  to  the  Roman  system  {g)  ;  but  equally  distinguishes  it  from 
the  course  of  proceeding  in  the  Court  of  Chancery  (Ji),  where,  origi- 
nally, judgment  was  never  given  for  default,  as  will  be  more  particu- 
larly mentioned  hereafter. 

There  were  other  formalities  connected  with  the  system  of  procedure 
in  civil  cases,  of  which  the  above  is  an  outline,  (particularly  as  regards 
the  mode  and  place  of  trial  (the  venue),  which  has  been  already  shortly 
adverted  to;)  most  of  which  have  been  varied,  some  Avholly  superseded 
by  the  new  rules,  above  referred  to,  which  have  been  issued  by  the 
judges,  and  to  which,  as  explained  in  the  work  of  Mr.  Serjeant  Stephen, 
and  the  late  edition  of  Chitty  on  Pleading  by  Mr.  Greening,  I  must 
refer;  but  the  general  principles  of  pleading  remain  as  originally  es- 
tablished. 

The  action  of  Ejectment,  ejectione  firmcB,  appears  to  have  been  in- 
vented or  brought  into  use  in  the  time  of  Edward  II.  or  III. 

This  action,  which  was  strictly  an  action  for  damages,  was  given  to  a 
tenant  for  a  term  of  years,  who  complained  of  a  forcible  ejection,  or 
ouster,  from  the  land  demised  to  him.  In  favour  of  this  mode  of  re- 
medy the  courts  determined,  probably  by  analogy  to  the  proceedings 

(a)  Fleta,  ii.  c.  37.  the  nature  of  the  action,  Tidd's  Pr.  i.  497. 

{b)  Fulbeck,  i.  72;    Reeves,  vol.  2,  344;  (/)  5'M/?ra.  p.  143,  and  see  Tidd's  Practice, 

Exercising   in    effect    the    functions   of    the  vol.  1,  4th  Ed.  p.  497-9. 

Prcetor  whilst  the  cause  was  injure.  {g)  See  Dr.  Hallifax,  Analysis  of  the  Civil 

(c)  See  North's  Life  of  Guilford,  i.  186.  Law,  p.  143. 

(rf)  Reeves,  iii.  95  ;  Stephen  on  Plead.  (A)  See  the  Chapter  on  Procedure  in  Chan- 

(e)  So  if  he  put  on  a  plea  not  adapted  to  eery. 
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in  the  interdictum  unde  vi,  that  the  plaintiff  might  recover  (as  he  might 
also  in  an  assize)  (a),  not  only  the  damages  he  had  sustained,  but,  by 
way  of  collateral  relief,  the  possession  of  the  land  itself  for  his  term. 
From  that  time  it  became  a  mixed  action,  and  is  now  so  considered  (Z>). 

The  judges,  under  their  Praetorian  jurisdiction,  by  the  use  of  a  string 
of  fictions  (an  expedient  which  in  early  times  the  judges  considered 
themselves  justified,  after  the  example  no  doubt  of  the  Roman 
Prsetors,  in  making  use  of  for  the  furtherance  of  justice  and  equity  (c),) 
have  rendered  this  action  available  to  all  persons  for  the  trial  of  titles 
to  land  (fZ),  and  it  has  now  become  the  universal  remedy  for  this  pur- 
pose (e).  In  this  action  the  plaintiff"  is  fictitious,  and  he  derives  his 
alleged  title  under  a  fictitious  demise  from  the  person  who  really  claims 
the  land,  under  which  demise  he  pretends  that  he  entered.  The  next 
fiction  is,  that  some  fictitious  person  (who  is  made  nominal  defendant 
to  the  action)  ousted  or  ejected  the  plaintiff*  during  his  term,  and  the 
plaintiff  seeks  to  recover  damages  and  repossession  against  this  suppo- 
sitious defendant.  Notice  is  then  given,  in  the  name  of  the  nominal 
defendant,  but  really  by  the  lessor  of  the  fictitious  plaintiff,  to  the  actual 
tenant  in  possession,  apprising  him  of  the  nature  and  object  of  the 
action  (f) ;  and  advising  him  to  appear  and  defend  the  action,  which  he 
or  his  landlord  is  permitted  to  do  :  and  thereupon  a  new  declaration  is 
served  on  the  person  so  undertaking  the  defence,  with  his  name  as  the 
defendant;  but  these  terms  are  imposed  upon  him,  namely,  that  he  ad- 
mit the  lease  to  the  fictitious  plaintiff,  and  his  entry  under  it,  and  the 
ouster ;  and,  by  a  late  rule,  also  that  he  was  in  possession  when  the 
declaration  was  served  upon  him.  So  that  the  only  question  tried  in 
the  action  is,  whether  the  person  who  is  supposed  to  have  made  the 
fictitious  lease  (the  lessor  of  the  plaintiff),  had  such  a  title  to  the  land 
at  the  date  of  the  making  of  such  supposed  lease  as  would  entitle  him 
to  make  such  a  lease  (g). 

In  the  reign  of  Edward  III.,  at  which  time  the  English  language 

(a)  Fleta,  ii.  1.  17.  of  ejectment,  3  Bla.  Com.  202.       But  the 

(b)  Stephen  on  Plead,  p.  13.  According  Court  of  Chancery,  as  will  hereafter  be  men- 
to  SirM.  Hale,  it  was  some  time  in  the  reign      tioned,  led  the  way. 

ofEdw.  IV.  that  possession  might  be  obtained  (e)     Stephen  on  Plead.  12,  13,  14. 

by  means  of  this  action.  (/)  The   new   rules  made   by  the  judges 

(c)  "  In  fictione  juris  semper  est  ^5rMj7os,"  under  the  late  statute,  have  improved  upon 
Co.  Litt.  150  a.  Dr.  Duck  has  compared  some  the  old  system,  by  making  the  notice  more 
of  the  fictions  introduced  into  the  English  distinct  as  to  the  nature  of  the  action,  and  as  to 
law,  amongst  the  rest  of  supposing  a  contract  what  the  tenant  is  to  do  to  defend  himself,  and 
made  abroad  to  have  been  entered  into  in  in  other  respects.  The  nature  of  the  action,  and 
the  Ward  of  Cheap,  with  those  of  the  Roman  of  the  proceedings  in  it,  are  fully  explained  in 
law,  p.  32.  Chitty  on  Pleading,  i.  109,  210  ;  iii.  230,  279. 

{d)  It  was    Lord  C.   J.   Rolle,   during  the  (ff)   See    Stephen  on  Plead.    13   and  33  ;   3 

exile  of  Charles  the  2nd.,  who,  as  it  is  said,      Bla.  Com.  200,  ei  seq.     The  plea  in  all  cases 
invented  the  modern  machinery  of  the  action      is  '*  not  guilty." 
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had  become  pretty  well  formed  (a,)  a  statute  was  passed  (Z>)  on  the 
petition  of  the  Commons,  which  has  been  the  subject  of  high  commen- 
dations ;  by  which  it  was  enacted,  that  all  pleas  should  be  pleaded  and 
judged  in  the  English  tongue  ;  but  it  was  added  (though  that  was  not 
sought  by  the  Commons),  that  they  should  be  inrolled  in  Latin:  and 
this  so  continued  till,  by  the  stat.  4  Geo.  II.  c.  25,  all  the  proceedings 
were  directed  to  be  inrolled  in  English.  Acts  of  Parliament,  however, 
were  still  recorded  in  French,  or  in  Latin. 

M'hat  has  been  said  may  be  sufficient  to  give  a  general  notion  of  the 
ordinary  course  of  proceedings  at  Common  Law  in  regard  to  civil 
rights  ;  a  most  material  extension  in  the  range  of  actions  afterwards 
took  place,  which  had  its  origin  in  the  reign  of  Edward  I. ;  this  I 
propose  to  enter  upon  in  the  next  Chapter. 

(a)  In  this  reign,  it  will  be  remembered,  serted  in  his  edition  of  the  Canterbury  Tales, 

some  of  the  poems  of  Chaucer,  the  first  really  The  English  language,  as  now  spoken,  can 

English  poet,  were   written,    and   WicklifFe  hardly  be  said  to  have  been  formed  till  the 

translated  the  Bible  into  the  English  of  that  reign  of  Rich.  II.,  and  how  it  should  have 

day.      One  common   language,    founded   on  been  framed  out  of  such  materials  as  it  was, 

Anglo-Saxon   as  its  basis,  had  been  spoken  (so  essentially  differing  from  all,  particularly, 

from  the  reign  of  Henry  III.,  Todd's  John-  as  far  as  we  can  judge,  in  the  pronunciation,) 

son's  Diet.  p.  33,  and  Sharon  Turner  there  is  a  matter  of  some  wonder, 
cited,  and    Mr.  Tyrwhitt's    dissertation  in-  (6)  36  Edw.  III.  Stat.  1.  c.  15. 
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Some  of  the  passages  in  Bracton  as  to  personal  actions,  which  are  taken  from  the  Corpus 
Juris — Other  points  of  similarity  between  the  English  and  Roman  forms  of  Procedure — 
V.  supra,  p.  224,  n.  («). 

Personales  vero  actiones  sunt  quae  competunt  contra  aliquem  ex  contractu  vel  quasi, 
ex  maleficio  vel  quasi,  cum  quis  teneatur  ad  aliquid  dandum  vel  faciendum  ;  et  locum 
habent  adversus  sum  qui  contraxit,  et  ha^redem  suum,  nisi  fuit  poenalis.  Omnes  fere 
personales  actiones  sunt  ex  contractu,  sicut  mutui,  commodati,  depositi,  mandati,  ex 
empto,  vendito,  locate  et  conductu.  Personales  vero  actiones  quae  nascuntur  ex  male- 
ficio,  aliae  persequuntur  poenam  tantum,  ut  actio  furti  j  aliae  vero  persequuntur  ipsam 
rem  et  poenam  sicut  vi  bonorum  raptorum,  et  v.  rel.  Bracton,  lib.  3,  c.  3,  fol.  102  a.  In 
cap.  4,  fol.  104,  Bracton  enumerates  the  several  kinds  of  actions  which  arise  ex  male- 
ficio,— as  actio  furti  sive  condictio,  actio  vi  bonorum  raptorum,  actio  legis  acquilice,  actio 
injuriarum, — which  action,  he  says,  corapetit  ei  qui  contumeliam  vel  injuriam  passus 
est ;  et  in  qua  judex  eum  tanti  condemnabit  quanti  actor  dixerit  se  nolle  [sic]  injuriam 
sustinuisse,  adhibita  tamen  per  judicem  taxatione — Actio  metus  causa,  actio  de  dolo, 
actio  sive  interdictum  unde  vi,  quae  duplex  est  scil.  rei  restitutoriae  et  poenalis,  datur 
contra  eum  qui  vi  dejecit — actio  sive  interdictum  quod  vi  aut  clam,  actio  sive 
interdictum  de  itinere  actuque  privato, — which,  says  Bracton,  datur  adversus  eos  qui 
injuste  ahquem  prohibent  uti  sua  servitute ;  ait  enim  ptor,  [Praetor]  Qui  itinere  actuque 
publico  agitur,  &c.  (following  the  perpetual  edict),  quo  minus  ita  utatur,  vim  fieri  veto. 
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fol.  104  a.  It  will  be  seen  by  reference  to  the  texts  cited  in  the  preceding  Chapter, 
that  these  passages  are  taken  almost  literally  from  the  Digest  and  Institutes ;  many 
other  extracts  of  a  similar  nature  might  be  added.  Looking  to  what  has  been  said 
before,  it  appears  to  me  that  this  can  only  be  accounted  for  in  one  of  two  ways ; 
namely,  either  that  the  Corpus  Juris  was  so  continually  referred  to  by  the  king's  justices, 
—as  it  was  by  the  Lombards, — that  Bracton  took  these  passages  from  the  Digest  and 
Institutes,  or  at  least  Azo's  Commentary,  as  being  part  of  the  lex  non  scripta  or 
customary  law  of  the  land,  which  he  professes  to  collect ; — or,  that  these  doctrines 
had  become,  by  constant  previous  reference,  aided  by  tradition,  the  settled  law  of 
the  King's  Court ;  so  that  the  common  or  customary  law  might  be  clothed  in  the 
language  of  the  Digest  and  Institutes.  These  passages  can  hardly  be  said  to  have 
been  introduced  for  illustration  of  the  existing  law ;  they  are  evidently  quoted  as  the 
existing  law. 

Besides  those  which  I  have  adverted  to  in  the  text,  there  are  some  minor  features  of 
similarity  between  the  proceedings  in  the  English  Common  Law  Courts  (at  least  till 
the  late  alterations)  and  those  of  Rome ;  as  may  be  seen  by  reference  to  Sigonius,  or 
Adam's  Roman  Antiquities  ;  but  they  are  not  of  sufficient  importance  to  be  enlarged 
upon.  Such  are  Terms  and  Vacations,  Imparlances  (which  are  pointedly  alluded  to  in 
St.  Matthew's  Gospel,  c.  v.,  v.  25);  and  the  ancient  Essoins  (v.  Dig.  xlii.  1.  60,  &c.). 
The  once  venerated  Latitat  appears  to  have  derived  its  name  from  the  Perpetual  Edict, 
"  Qui  fraudationis  causa  latitaverit,  &c."  and  see  2  Bla.  Com.  280,  &c. 

The  investigation  which  I  have  thus  imperfectly  entered  into,  could  not  be  rendered 
complete,  without  a  dihgent  comparison  of  the  works  of  Glanville  and  Bracton,  with  the 
Breviarium  Aniani,  and  the  Commentaries  of  Azo,  which  I  have  not  been  able  to  ac- 
complish. I  have  never  ceased  to  lament  the  not  having  the  means  of  communicating 
with  Mr.  Savigny,  and  others  of  his  countrymen,  who  have  so  eminently  distin- 
guished themselves  in  our  day,  in  tracing  the  sources  of  modern  jurisprudence  in 
Europe. 
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Trial  by  Battle  and  Ordeal. 
I  have  omitted  all  notice  of  Trial  by  Battle,  because,  however  curious,  it  does 
not  appear  that  any  principle  of  the  Common  Law,  as  it  now  exists,  or  any  part  of  the 
modern  course  of  procedure,  can  be  traced  to  this  singular  native  German  institu- 
tion (1) ;  for  the  same  reason  I  have  also  passed  over  trial  by  Ordeal.  I  cannot,  how- 
ever, forbear  transcribing,  from  a  very  learned  and  scholarlike  treatise  on  Presumptive 
Evidence,  in  the  first  number  of  the  new  series  of  the  Law  Magazine,  by  J.  G.  P. 
(Phillimore,  I  presume,  who  on  all  occasions  exhibits  an  intimate  knowledge  of  the 
subjects  on  which  he  treats),  a  passage  from  the  Law  of  the  Burgundians  (tit.  45), 
which  plainly  exhibits  the  principle  on  which  Trial  by  Battle  became  almost  universal: 
— "  Multos  in  populo  nostro,  et  pervicatione  causantium,  et  cupiditatis  instinctu,  ita 
cognoscimus  depravari,  ut  de  rebus  incertis  sacramentaplerumque  ofFerrenon  dubitant, 
et  de  cognitis  jugiter  perjurare.     Cujus  sceleris  consuetudinem  submoventes,  prsesenti 

(1)  Trial  by  Battle,  which  had  long  been      year  1819.     It  was  abolished  in  that  year  by 
obsolete,  was  attempted  to  be  revived  in  the      the  stat.  59  Geo.  HI.  c.  46. 
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lege  decernimus,  ut  quotiens  inter  homines  nostros  causa  surrexerit,  et  si  qui  pulsatus 
fuerit,  non  deberi  a  se  quod  requiretur,  aut  non  factum  quod  objicitur,  sacramentorum 
obligatione  negaverit,  hac  ratione  litigio  eorum  finem  oportebit  imponi';  ut  si  pars  ejus 
cui  oblatura  fuerit  jusjurandum,  voluerit  sacramento  suscipere,  sed  adversurium  suum 
veritatis  jiducia  amis  dixerit  posse  convincl,  et  pars  diversa  non  cesserit,  pugnandi 
licentia  non  denegetur;  ita  ut  unus  de  eisdem  testibus  qui  ad  danda  convenerunt 
sacramenta,  Deo  judicante  confligat.  Quoniam  justum  est,  ut  si  quis  veritatem  rei 
incunctanter  scire  se  dixerit,  et  obtulerit  sacramentum,  pugnare  non  dubitet."  In  the 
same  work  some  very  sensible  remarks  of  Agobard,  Archbishop  of  Lyons,  are  cited, 
in  which  that  prelate  denounces  these  absurd  and  "  damnable  "  attempts  to  obtain  the 
direct  interposition  of  the  Deity,  as  being  contrary  to  Christian  piety,  and  opposed  to 
the  doctrines  of  the  Gospel. 
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CHAPTER  IX. 

ACTIONS  ON  THE  CASE. 

Subjects  of  this  Chapter — Office  of  the  Chancery  as  the  Officina  of  original  Writs — 

Officers  associated  with  the  Chancellor  for  this  purpose — PrcBceptores  or  Masters — 

who  were  "Ecclesiastics   or  Doctors  of  Civil  Law — Inferior   Clerks — Six  Clerks — 

Cursitors. 
Authority  given  to  the  Clerks  hi  the  Chancery  to  issue  Writs  on  the  Case,  by  Stat,  of 

Westminster  2 — Actions  of  Trespass  on  the  Case — made  to  extend  to  cases  of  Mal- 
feazance  generally — and  Breach  of  Contract — Actual  Trespass  becomes  no  longer  a 

necessary  ingredient — afterwards  extended  to  Nonfeazanee — Action  of  Assumpsit. 
Other  Actions  on  the  Case — Trover,  8fc. — Legal  Fictions  introduced. 
Modern  Action  of  Assumpsit — Extensive' range  of  Cases  it  includes — hnplied  Agreements. 

Work  and  Labour — Goods  Sold — Money  had  and  received  to  the  Use  of  another — 

Account  stated. 
Consideration  necessary  to  Support  Action  of  Assumpsit — Analogy  to  a  Bill  in  Equity 

— to  the  Roman  Actions  Bonce  Fidei — Set  off. 
Lex  Mercatoria — its  early  History — The  Modern  Law  Merchant — Bills  of  Exchange — 

and  Promissory  Notes — Insurance. 
Difference  between  the  General  Issue  in  Trespass  on  the  Case  and  Assumpsit. 
Control  exercised  by  Courts  of  Law  over  Actions  brought  against  Good  Faith,  ^-c. 
Modern  Distinction  between  Actions  on  the  Case  or  in  Tort — and  in  Assumpsit  or  on 

Promises — Its  great  Difficulty  and  Importance. 
Nisi  Prius  Record,  its  Nature — compared  with  Roman  Formula. 
Modern  Amendments  in  the  Rules  of  Pleading  and  Practice. 

The  subject  of  this  Chapter  will  be  the  important  improvements 
which  took  place  in  the  reign  of  Edward  I.  (a),  the  English  Justinian, 
by  the  introduction  of  Actions  on  the  Case,  which  form  of  action  is 
that  which  is  now  in  most  general  use.  I  propose,  also,  to  introduce 
a  history  of  the  modern  action  of  assumpsit;  and  to  give  a  short  account 
of  the  endeavours  which  have  been  made,  in  modern  times,  under  the 
authority  of  the  legislature,  to  correct  the  abuses  which  were  found  to 
have  grown  up  in  the  system  of  pleading,  and  to  obviate  the  evils 
experieiTced  in  England,  from  the  adoption  of  artificial  rules  of  pleading. 

(a)  "  The  most  sage  king  that  ever  was,"  case  were  introduced,  for  such  was  very  much 

(Lord  Coke,  1  Inst.  392,  b),  a  title  which  he  the  nature  of  the  actions  given  to  the  beneficial 

acquired,  perhaps,  by  his  having  had  the  good  owner  of  property  under  a  fidei  commissary 

sense  to  search  Europe  for  the  best  advice  devise;  sz</>.  p.  213.    Lord  Campbell  gives  the 

he  could  obtain  in  matters  of  Jurisprudence.  chief   mei'it    of  Edward's  Impi'ovements    to 

Nero,  however,  must  be  considered  as  the  first  L.  C.  Burnel,  i.  p.  164. 
sovereign  under  whose  auspices  actions  on  the 
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As  a  preliminary,  however,  to  entering  upon  the  subject  of  actions 
on  the  case,  it  is  necessary  to  describe  the  Office  of  the  Chancery, — the 
workshop  in  which  all  original  writs,  by  which  alone  actions  could  be 
prosecuted,  were  forged, — and  to  give  some  account  of  the  artificers  (a), 
so  far  as  relates  to  their  common  law  functions. 

After  the  system  of  proceeding  by  writs  was  established  (all  of  which 
were  issued  under  the  great  seal  of  the  king),  for  the  purpose  of  pre- 
serving due  regularity  in  the  form,  and  in  the  mode  of  issuing  such 
writs,  and  for  the  ease  of  the  Chancellor,  who,  besides  having  the 
care  of  the  great  seal  (b),  had  other  important  duties  to  perform,  there 
were  associated  with  the  Chancellor  a  certain  number  of  clerks  (clerici) 
called  prcBceptores  (afterwards  Masters)  (c),  whom  I  shall  have  to 
notice  more  particularly  on  a  future  occasion.  Their  duties,  as  regards 
the  issuing  of  writs,  were,  to  hear  and  examine  the  complaints  of  those 
who  sought  redress  in  the  King's  Court,  and  to  furnish  them  with  the 
appropriate  writs  {d).  The  masters,  in  early  times,  were  universally  ec- 
clesiastics and  Doctors  of  the  Civil  Laiv  (e),  which,  coupled  with  Fleta's 
statement,  that  an  intimate  knowledge  o^  the  laws  of  England  on  their 
parts,  was  a  necessary  qualification,  and  with  the  fact  that  the  most 
distinguished  of  the  judges  were  at  this  time  dignitaries  of  the 
chui'ch,  is  remarkable  as  connected  with  some  of  the  preceding  and 
following  observations  (/). 

Besides  the  masters,  or  superior  clerks,  there  were  Six  other  clerks 
belonging  to  the  Chancery,  whose  duty  it  was  to  engross  writs  not 
strictly  of  course;  and  junior  clerks  to  write  out  from  the  register  of 
the  Chancery  in  which  the  forms  of  writs  were  inroUed,  those  writs 


(a)  A  similar  office,  as   has  before    been  {d)  "  Et  eis,  super  qualitatibus  injuriarum 

observed,  already  existed  in  France,  under  the  ostensarum,  debitum  remedium  exhibere  per 

presidency  of  the  High  Chancellor ;  v.  supra,  brevia  Regis,"  Fleta,  lib;  ii.  c.  13,  p.  77,  and 

p.   79;    and  in  other  continental  states,  see  see  8  Co. Rep. 49  a. 

Palgrave's  Rise,  &c.  p.  77.  (e)  Duck.  p.  xxix. ;  Fleta,  ubisup.  and  p.  76. 

(h)  Fleta,  ii.  c.  29.     It  was  sometimes  en-  So  that  doctors  of  civil  law,  had  to  determine 

trusted  to  some  other  person,  or  to  more  than  whether  there  was  a  remedy  at  common  law  in 

one  as  commissioners,  but  this  was  generally  each  particular  case,  and  if  so  what  was  the 

for  some  particular  purpose;    see   Hardy's  proper  remedy.     But  the  common  law  judges 

Catalogue.  Fleta,  at  this  early  period,  mentions  afterwards  deprived  them  of  any  discretion  on 

theChanceryas  a  Court,  Curia,  Fleta. ii.  2,  §  3.  this  subject,  as  will  be  presently  noticed. 

(c)  They  were  persons  of  high  consideration  (y)  I  have  mentioned  some  of  the  clerical 

in  the  Chancery  and  in  the  Parliament,  they  are  judges  whose  decisions  are  frequently  quoted 

designated  by  Fleta,   a.s'^  Collaterales  et  Socii  hj  Bracton,  supra,   p.  124,  n.    (m).     Martin 

Cancellarii,"  ii.  13.  §  12  ;  and  see  Hargrave's  de  Pateshull,  who  is  most  frequently  quoted 

Law  Tracts,  p.  298.  They  obtained  the  name  by  him,  generally  in   conjunction   witli    the 

of    Prcecepfores,     "  eo   quod    brevia,   causis  Abbot  of  Reading,  was,  I  now  learn,  Dean  of 

examinatis,  remedialia  fieri  prEecipiunt."  The  St.  Paul's,  as  well  as  Chief  Justice  of   the 

clerks  of  the  Chancerywere  the  King's  officers,  King'sBench;  seeCo.Litt.304  b., where  some 

they  took  an  oath  for  the  due  performance  of  others  of  those  to  whom   Bracton  frequently 

their  duties,  Fleta,  ubi  sup.  refers,  are  stated  to  have  been  ecclesiastics. 
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which  were  of  course,  de  cursu  (a).  In  the  time  of  Henry  III.  there  were, 
it  seems,  fifty-one  of  these  writs  de  cursu,  but  their  number  was  after- 
wards greatly  increased  (b).  In  the  reign  of  Edw.  TIL  the  clerks  who 
issued  the  writs  de  cursu  had  acquired  the  name  of  Cursitors  (c),  which 
they  retained  until  the  last  reign,  when  they  were  abolished.  The 
whole  establishment  of  the  Chancery  (which  was  also  an  office  of  the 
Parliament)  followed  the  k'mg{d). 


It  has  been  thought  by  some,  that  even  before  the  statute  of  the  13 
Edw.  I.,  called  of  Westminster  the  Second,  about  to  be  noticed,  the 
clerks  of  the  Chancery,  though  they  could  not  alter  the  old  writs  in 
the  register,  or  add  new  ones  (e),  had  exercised  the  liberty  of  adapting 
the  existing  foims  of  writs  to  particular  cases  which  were  only  new  in 
the  instance,  not  in  principle  (/). 

If  the  Chancellors  like  the  Roman  Prsetors  (that  is,  before  the  time 
of  Hadrian),  had  been  invested  with  the  control  of  the  pleadings,  as 
well  as  the  power  of  granting  the  writ,  perhaps  the  forms  of  writs 
might  have  been  insensibly  increased  so  as  not  to  make  it  necessary 
to  resort  to  the  legislature  to  provide  for  new  cases;  but  under  the 
English  system,  following  as  it  did  that  of  the  Romans  very  closely 
in  all  its  principles,  that  portion  of  the  Praetorian  functions  which 
consisted  in  deciding  upon  the  validity  of  the  writ,  and  superintending 
the  pleadings  which  followed  upon  it,  devolved  upon,  or  at  least  was 
assumed  by,  the  judges  of  the  courts  of  Common  Law  (</). 


(a)  Sir  F.  Palgrave  on  the  Council,  p.  16. 

{b)  Ibid.  p.  17,  18.  Judicial  writs,  as  be- 
fore noticed,  all  of  vrhich  were  founded  on 
some  actual  or  supposed  original  writ,  (Bract. 
fo.  413  b.)  emanated  from  the  courts  them- 
selves. The  writ  by  which,  prior  to  the  aboli- 
tion of  arrest  for  debt,  the  defendant  was  ar- 
rested and  held  to  bail,  that  is,  was  compelled 
to  find  substantial  sureties  for  his  appearance, 
was  a.  judicial  writ. 

(c)  Stat.  18  Edw.  III.,  and  see  4th  Inst, 
fo.  82. 

(d)  Palgrave,  Council,  p.  15,  115  ;  Report 
of  Lords'  Committee,  reprint,  1823.  p.  272. 

(e)  It  was  provided  at  the  council  of  Ox- 
ford, temp.  Hen.  III.  a.d.  1258,  that  the 
Chancellor  should  not  issue  any  writs,  other- 
wise than  by  the  direct  command  of  the  King 
or  his  Council.  Introd.  to  Clo.  Rolls,  p.  xxxiii. 

{f)  SeeReeves,ii.p,203.  It  is  the  province 
of  the  Parliament  to  devise  writs  new  in  prin- 
ciple, Pref.  to  9  Co.  Rep.  p.  xxviii.,  and  Fleta, 
there  cited.  The  same  doctrine  is  stated  by 
Ashhurst,  J. in  Pasley  v.  Freeman,  3  T.  R.  63. 

{g)  I  cannot  but  here  observe,  as  indeed 


I  have  occasionally  hinted  in  many  other 
places,  that  if  we  are  to  use  the  expressions, 
Forum  Romanum  audLex  Prcetoria,  thefunc- 
tionsof  the  common  law  judges  might, through- 
out, be  much  more  appropriately  termed 
Praetorian  than  those  of  the  Chancellor.  As 
regards  all  the  proceedings  injure,  (v.  sup.  p. 
217,)  excepting  theissuing  of  the'original  writ, 
they  represent  the  Praetor.  The  common, 
law  judges  so  far  represent  the  Indices  or 
Recuperatores,  that  they  give  the  judgment ; 
the  remainder  of  their  functions,  as  will  have 
been  collected  from  what  has  been  said 
before,  being  performed  by  our  juries.  As 
regards  the  Chancellor,  as  before  observed, 
no  Praetor,  at  least  while  the  distinction 
between  his  ordinary  and  extraordinary  juris- 
diction subsisted,  unless  I  am  labouring 
under  a  great  mistake,  ever  pronounced  such 
decrees  as  are  now  made  in  suits  in  the  Court 
of  Chancery.  The  Restitutio  in  Integrum, 
and  the  grant  of  Bonorunipossessio,Qx\i\h\i  the 
nearest  resemblance  to  equitable  decrees,  still 
they  are  very  dissimilar.  After  formulce  were 
abolished, and  all  cases  were  heard  extra  ordi- 
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From  the  rigor  -with  which  the  coinmon  law  judges  required  that 
the  forms  in  the  register  shouhl  be  adhered  to,  it  was  thought 
necessary  that  Parliament  should  interfere  to  relieve  parties  from  being 
confined  to  the  express  forms  of  the  writs  in  the  register.  Accordingly, 
by  the  24th  section  of  the  Statute  of  Westminster  the  Second  above 
referred  to  (which,  however.  Lord  Coke  considers  as  declaratory  only), 
the  following  enactment  was  made  :  "  Whensoever  from  henceforth 
it  shall  fortune  in  Chancery  that  in  one  case  a  writ  is  found,  and  in 
like  case  {consimili  casii)  falling  under  like  law,  and  requiring  like  re- 
medy, is  found  none,  the  clerks  of  the  Chancery  shall  agree  in  making 
the  writ,  or  the  plaintiffs  may  adjourn  it  into  the  next  Parliament  : 
and  let  the  cases  be  written  in  which  they  cannot  agree,  and  let  them 
refer  themselves  to  the  next  Parliament,  by  consent  of  men  learned  in 
the  law  a  writ  shall  be  made,  lest  it  might  happen  after  that  the  court 
should  long  time  fail  to  minister  justice  unto  complainants"  {a).  This 
statute  in  terms  gave  an  express  authority  to  the  clerks  of  the  Chancery 
to  issue  what  may  be  called  utiles  actiones,  or  actions  in  factum,  at  their 
discretion;  but  the  judges  do  not  appear  ever  to  have  considered 
themselves  in  any  way  bound  by  the  decisions  of  the  clerks  of  the 
Chancery  in  the  exercise  of  the  authority  so  given  to  them,  in  regard 
to  issuino-  of  writs  on  the  case.  The  statute  was  silent  as  to  the  nature 
of  the  hars,  and  other  pleadings  to  be  used  in  such  actions ;  that  was 
left  entirely  to  the  judges  :  indeed,  no  register  was  kept  of  the  forms 
of  pleas  of  any  kind. 

The  original  writ  used  in  the  action  of  trespass,  appears  to  have 
been  that  which  was  most  commonly  resorted  to,  on  which  to  frame 
writs  under  this  statute  (b).  Trespasses,  it  will  be  remembered,  were 
the  proper  subject  for  the  jurisdiction  of  the  Court  of  King's  Bench ; 
consequently,  that  court  would  have  jurisdiction  over  all  actions  of 
trespass  on  the  case  (c).    If  the  action  of  covenant  or  of  debt  had  been 

we>«,  such  decrees  way  have  been  made,   but  (Zi)  A  trespass  is  an  injury  committed  with 

then  the  Praetor  was,  what  we  should  call,  a  violence,  and  this  violence  may  be   express, 

common  law  judge  also.  or  implied,   Stephen  on  Pleading,  p.  ](;,  5th 

(a)   13  Edw.  I.  c.  24.     Some  new  writs  are  ed.      Transgretssio  vfa.%   the  word  from  which 

given  by  this   and   other   statutes;    and    the  it  was  derived,  Fleta,  cited  Co.  Litt.  57  a. 

remedy  by  assize  of  novel  disseisin  was   ex-  (c)  The  form  of  the  declaration  in  trespass, 

tended  by  13  Edw.  III.  c.   25.     From   this  down  to  Edw.  III.  was  that  the  defendant  came 

time  also  assizes  were  to  be  taken  only  before  with  force  and  arms,  and 'did  the  wrong  (as 

the  king's  justices,  who  were  to  associate  witli  that  he  had  fished  in  the  plaintiff's  fishery,   or 

them  one  or   two  knights  of  the  shire,  c.  30  ;  cut  down  his  trees,  &c.),  a  tort  et  a  damages, 

still  adhering,  thus  far,  to  the  Anglo-Saxon  Si.c.,  and  against  t/ie  King's  peace,  SiC.  {Ree-ves 

system  of  judgment  by  the  county;  and  see  iii.  8-1.)   Originally,  it  w'ould  aj)pear  that  I'i  e^ 

Reeves,  ii.   204,  and  9  Co.  Rep.  55  a.     Ac-  armis,  and  contra  pacem  were  inserted  in  the 

cursius,  it  is  to  be  observed,  was  not  in  Eng-  action  of  trespass  on  the  case.  Reeves,  iii.  p. 

land  when  this  statute  was /Ja«4e(7,  whatever  91 ;  Com.  Dig.  Act.  on  Case  (A.) ;  though  after- 
hand  he  may  have  had  in  its  preparation. 


Trespass  on  the  Case — Malfeazance.  241 

taken,  which  would  appear  to  have  been  the  most  natural  course  in 
cases  of  contract,  such  actions  on  the  case  must  have  gone  exclusively 
to  the  Common  Pleas  (a) — a  circumstance  which  it  is  material  to 
attend  to  in  tracing  the  somewhat  extraordinary  progress  and  extension 
of  the  action  of  trespass  on  the  case. 

This  action  (trespass  on  the  case)  was  naturally  resorted  to  in  all 
cases  of  injuries  which  resulted  consequentially,  and  net  directly,  to 
the  complaining  party  from  the  person  complained  of,  as  such  cases 
could  not  be  remedied  by  the  direct  action  of  trespass  (i).  But  trespass 
was  strained  so  as  to  make  the  action  of  trespass  in  its  new  form, 
extend  to  cases  of  malfeazance  generally,  and  to  comprise  injuries 
which  were  of  the  nature  of  injuries  ex  contractu  (c). 

In  the  twenty-second  year  of  the  reign  of  Edw.  III.  a  case  arose  in 
which  the  question  was  discussed  as  to  the  propriety  of  this  form  of 
action  being  resorted  to  in  such  cases.  The  plaintiff  brought  an  action 
of  trespass  on  the  case  against  the  defendant,  for  that  he  had  binder- 
taken  to  carry  the  plaintiff's  horse  in  his  boat  over  the  Humber  safe 
and  well,  but  that  he  had  overloaded  his  boat  with  other  horses,  by 
which  means  the  plaintiff's  horse  perished  ;  the  writ  concluded  in  the 
usual  form  of  trespass,  "  a  tort  et  a  damages,"  &c.  It  was  objected  to 
this  writ,  that  it  supposed  no  tort  in  the  defendant ;  but,  on  the  other 
hand,  showed  that  the  plaintiff  should  rather  have  a  writ  of  covenant. 
But  it  was  said  by  one  of  the  judges,  that  the  defendant  committed, 
as  it  should  seem,  a  trespass,  in  overloading  the  boat,  by  which  the 
horse  perished — and  the  action  was  sustained  (c?).  "Thus,"  as  Mr. 
Reeves  observes,  "the  notion  of  a  trespass,  or  a  malfeazance,  was  the 
principle  upon  which  the  application  of  this  new  remedy  was  ex- 
plained, and  justified,  even  in  this  instance  which  seems  to  approach 
nearer  to  the  nature  of  a  contract".  Other  actions  of  a  similar  nature 
followed,  and  they  were  sustained  (e). 

The  general  form  of  an  action  of  trespass  on  the  case,  as  alluded 
to   before,  was,  that  the  injury  was  done  with  force  and  arms,  and 

wards  these  words  were  omitted,  Com.  Dig.  log  in  the  street  by  means  of  which  a  pas- 
Act,  on  Case  (C.  3  and  4),  p.  174.  senger  was  casually  injured,  gave  an  action  of 

(a)  SeeTidd's  Practice,  i.  95,  4th  ed.  The       trespass  on  the  case. 

stat.    19  Hen.  VII.  c.   9   (Com.  Dig.  Act.  (c)  "  Est  autemzn;?<r/a,  omne  quod  non  jure 

on  Case  (C.  1)  shews  that  the  Courts  of  King's  fit;  injuriarum   autem  actiones,  qusedam  ex 

Bench  and  Common  Pleas,  then,  equally  had  delicto  proveniunt,  qusedam  ex  contractu," 

jurisdiction  in  actions  on  the  case.  Fleta,  ii.  c.  1.  §  1,  2. 

(b)  "  In  all  cases  where  a  man  has  a  tem-  (d)  22  Ass.  No.  41,  fo.  94. 

poral  loss  or  damage  by  the  wrong  of  another,  (e)  Reeves,  iii.  89.     In  the  42  Edw.  III. 

he  may  have  an  action  on  the  case,  to  be  repaid  13,  is  an  action  against  an  innkeeper  for  the 

in  damages,"  Com.  Dig.  Act.  on  Case  (A.).  value  of  goods    left   in   his   inn   which  had 

Injuring  a  man  by  throwing  a  log  of  wood  at  been  stolen,  ending  per  tort  and  against  the 

him,  gave  an  action  of  trespass ;  placing  a  peace,  &c.  ;  the  action  was  sustained. 

R 


242 


Trespass  on  the  Case  extended  to  Nonfeazance. 


against  the  peace  of  the  Lord  the  King,  as  in  the  original  action  of 
trespass ;  but  there  were  some  cases  to  which  the  action  was  extended 
where  such  an  allegation  would  have  been  inapplicable  and  absurd,  and 
it  was  therefore  omitted.  Thus,  in  an  action  against  a  shoeing  smith  for 
laming  a  horse,  in  the  46  Edw.  III.  the  objection  was  taken,  that 
the  action  was  in  trespass,  and  yet  those  words  were  omitted  ;  but  it 
was  answered,  "that  the  plaintiff's  writ  was  according  to  his  case"  and 
therefore  good ;  trespass,  consequently,  in  its  ordinary  sense,  was  no 
longer  a  necessary  ingredient  in  an  action  of  trespass  on  the  case. 
The  injuries  which  were  the  subject  of  actions  of  this  description,  now 
had  the  general  name  of  torts,  wrongs  or  grievances  (a),  though  the 
actions  were  usually  called  actions  of  trespass  simply,  down  to  the  reign 
of  Henry  IV.  (b)  ;  in  this  latter  reign  (Henry  IV.)  the  action  of  trespass 
on  the  case,  as  the  designation  of  a  known  and  peculiar  class  of  actions, 
was  in  familiar  use. 

The  distinction  was  now  made,  that  the  action  of  trespass  must 
always  be  with  the  allegation  vi  et  armis — the  action  on  the  case, 
never ;  but  this  rule,  as  regards  actions  on  the  case,  had  to  be  modi- 
fied (c).  In  trespass^  innocence  of  intention  was  no  excuse ;  in  case, 
everything  was  held  to  turn  upon  it :  malice,  or  quo  animo,  said  Lord 
Mansfield,  is  the  gist  of  the  action  (d).  The  new  actions  on  the  case  being 
in  trespass,  would  of  course  originally  come  to  the  King's  Bench,  and 
we  can  readily  therefore  imagine  how  they  came  to  be  supported  (e). 

Hitherto  the  action  of  trespass  on  the  case  had  only  been  extended 
to  waZfeazance,  or  doing  what  the  defendant  ought  not  to  do  ;  and 
Tnisfeazance,  that  is,  doing  what  he  was  bound  to  do,  improperly; 
but  it  was  found  to  be  so  extremely  convenient,*  that  the  next  step  was 
to  try  to  extend  it  to  no/ifeazance,  or  not  doing  what  the  defendant 
ought  to  have  done.  "  They  wanted  to  apply  it  to  cases  of  non- 
performance of  promises  ;  but  these  did  not  so  kindly  fall  within  the 
analogy  of  former  instances.  It  was  thought  somewhat  harsh  to  give 
the  name  of  trespass  to  a  thing  which  was  never  done ;  it  took  there- 
fore some  time,  and  needed  the  force  of  some  strong  motives,  to  induce 
the  courts  to  admit  these  new  writs"  {f). 


(a)  See  Stephen  on  Plead.  17. 
Ih)  Reeves,  iii.  91.  243. 

(c)  Reeves,  iii.  244.  "  The  declaration  in 
the  Action  on  the  Case,  tmually  omits  vi  et 
armis,*'  Com.  Dig.  Act.  on  Case  (C.  3), p.  173. 

(d)  Tarlton  v.  Fisher,  Doug.  674. 

(c)  In  Lord  Mansfield's  time  a  defendant 
pleaded  to  the  jurisdiction,  in  an  action  of 
debt  founded   on  a  supposed   original  writ 


returnable  in  the  King's  Bench,  which  plea 
was  in  principle  clearly  right.  The  Court 
decided  against  the  plea,  and  declared  that 
if  such  a  plea  should  come  before  them  again, 
they  would  inquire  by  whom  it  was  signed, 
Tidd's  Pr.  i.  95.  Principle,  therefore,  must 
not  be  taken  as  the  only  guide  in  these  matters. 
(/)  Reeves,  iii.  245. 
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I  have  already  hinted  at  one  motive  that  should  have  induced  the  Court 
of  King's  Bench  to  favour  this  extension  ;  there  was  another,  which 
was  equally  strong.     The  actions  of  covenant,  debt,  and  detinue,  which 
were  the  only  proceedings  then  in  use  to  obtain  a  remedy  on  executory 
contracts,  were  wholly  inapplicable  to  a  vast  number  of  cases  of  un- 
performed contracts ;  and   in  debt  and  detinue  a   man  might  defeat 
the  plaintiff  by  the  old  system  of  compurgation,  that  is,  by  waging  his 
law  {a)  :  hence,  as  will    be  more  particularly  noticed  hereafter,  the 
Court  of  Chancery  was  continually  applied  to  in  such  cases,  and  not 
without  success  ;  so  that  unless  some  active  measures  had  been  re- 
sorted to,  the  Court  of  Chancery  would  have  drawn  to  itself  a  large 
class  of  cases  purely  legal  (6).     The  first  case  of  the  kind  on  record  in 
the  Common  Law  courts,  is  in  the  second  year  of  Henry  IV.     It  was 
an   action  against  a  carpenter,  quare  cum,   &c.,  assumpsisset.   Sec,  to 
build  a  house  within  a  certain  time,  which  he  had  not  done.     There, 
and  in  several  subsequent  cases  of  a  like  nature,  the  suit  was  dis- 
missed, on  the  ground  that  such  an  action  could  not  be  sustained ; 
thus  leaving  persons  who  made  agreements  not  under  seal,  without 
redress  at  ]aw(c).     But  in  the  twenty-first  of  Henry  VII.  the  judges,  in 
the  exercise  of  their  Prsetorian  authority,  held,  that  an  action  on  the 
case  would  lie  as  well  for  a  wonfeazance  as  for  a  maZfeazance  (d) ;  and 
hence  the  origin  of  the  modern  action  of  assumpsit,  which  is   now  in 
such  constant  use.     It  is,  however,  only  from  the  end  of  the  reign  of 
Elizabeth,  a.d.  1602  (e),  that  this  kind  of  action  came  into  general 
use,  so  as  to  supersede  the  necessity  of  the  interference  of  the  Court  of 
Chancery  in  cases  to  which  that  action  is  now  applied. 


(a)  Reeves,  iii.  245;  Chitty  on  Plead,  i.  163.  the   Clerks  of   the  Chancery  were  deprived 

(b)  See  {int.  al.)  the  observations  of  Fairfax,  of  all  authority  on  the  subject. 

J.,  Y.  B.  21  Edw.  IV.  23.  30  ;  3  Bla.  Com.  {d)  "  If  one  covenants  to  build  me  a  house 

52  ;   also  21  Hen.  VII.  30 ;  Reeves,  iii.  246;  by  such  a  day,   and  does  not  do  it,  I  have  an 

Ibid.  iv.   171;  and  the  judgment  of  Lord  C.  action  on  the  case  for  this  wow/eazawce,  as  well 

J.  Hale,  in  Button  v.  Poole,  1  Freeman,  471.  as  if  he  builds  it  imperfectly.''    "  And  so  it  is 

(c)  One  might  have  supposed  that  the  stat.  if  one  makes  a  bargain  with  me  that  I  shall 
of  West.  2,  would  have  been  resorted. to,  and  have  his  land  to  me  and  my  heirs  for  20/.  and 
an  action  of  Covenant  on  the  Case  framed  ;  but  he  refuses  to  perform  it ;  I  shall  have  an 
it  seems  to  have  been  considered  that  the  Action  on  the  Case,  and  there  is  no  occasion 
powers  of  that  statute  had  been  exhausted  for  a  subpoena,'"  Pr.  C.  J.  Fineux,  Y.  B.  21 
in  the  Actions  on  the  Case  already  in  use.  Hen.  VII.  fo.  41  ;  and  see  Reeves,  iv.  171. 
Sir  William  Blackstone  (Com.  iii.  52,)  Actions  on  the  Case  now  included,  ac/fowe*  m 
seems  to  have  thought  that  most  of  the  bene-  factum,  utiles  actiones,  and  actiones  prce- 
fit  which  might  have  been  derived  from  that  scriptis  verbis.  "For  in  an  Action  on  the  Case," 
statute,  was  lost  by  the  negligence  of  the  says  Lord  Coke,  "  a  man  may  declare  his  case 
Clerks  of  the  Chancery,  diXiA.  want  of  liberality  as  it  really  is,  and  he  shall  have  a  remedy  for 
in  the  judges ;  but  want  of  liberality  in  ex-  such  part  as  legally  requires  a  remedy,"  10 
tending  the  afction  of  trespass  on  the  case  can  Co.  Rep.  130.  135. 

hardly  be  imputed  to  the  judges,  looking  to  (e)  See  Warren,  Law  Studies,  p.  482. 
what  has  been  already  said,  and  what  follows ; 

r2 
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Some  actions  on  the  case  were  framed  upo7i  other  original  writs.  Such 
was  the  action  on  the  case  for  a  nuisance,  for  a  conspiracy  (a),  and  for 
deceit,  in  which  writ  the  clause  vi  et  armis  was  not  inserted  {h) :  in 
cases  of  fraud,  as  before  observed,  the  Court  of  King's  Bench  had 
original  jurisdiction.  The  action  on  the  case  for  deceit  may  now  be 
resorted  to,  where  upon  a  sale,  a  man  warrants  that  which  afterwards 
appears  to  be  false;  though  a  warranty  is  also  the  subject  of  an  action 
of  assumpsit  (c). 

But  the  most  important  action  on  the  case  as  regards  the  present 
system,  next  after  the  action  of  trespass  on  the  case,  is  the  action  of 
Trover,  which,  as  before  noticed,  is  (in  substance)  an  action  of  Detinue 
on  the  Case.  The  original  action  of  Detinue,  is  an  action  for  the  re- 
covery of  specific  things  {d).  The  action  of  Trover  derived  its  name 
from  the  allegation  in  the  writ  and  declaration,  that  the  defendant  had 
found  the  goods  in  question,  and  then  converted  them  to  his  own  use. 
It  was  used  in  preference  to,  and  as  a  substitute  for,  Detinue,  by  reason 
that  the  defendant  could  not  wage  his  law  in  this  action,  and  a  less 
degree  of  certainty  was  necessary  in  describing  the  goods  (e).  The 
action  of  Detinue  and  its  derivative,  differ  from  the  action  of  Trespass, 
in  this,  that  Trespass  is  founded  on  possession,  Detinue  and  Trover  on 
property.  It  is  of  no  importance  in  the  latter  actions  that  the  plaintiff 
never  had  possession,  if  he  has  the  property  (/). 

The  actions  of  Detinue  and  of  Trover  afford  two  of  the  many  examples 
of  the  exercise  of  the  Prcstorian  jurisdiction  of  the  Common  Law 
judges  in  the  introduction  of  Legal  Fictions.  The  alleged  finding  of 
the  goods  on  the  part  of  the  defendant  in  the  action  of  Trover,  is  a 
mere  fiction,  and  is  not  permitted  to  be  disputed.  The  question  tried 
is  the  right  to  convert  or  dispose  of  the  property,  and  the  judgment 
is  for  the  value  in  the  shape  of  damages  {g).  This  action  is  much  in 
use  to  try  the  right  to  property  in  goods  ;  for  instance,  by  assignees 
to  try  the  right  to    goods   alleged    to    have   been  in  the  order  and 

(a)  Com.  Dig.  hoc.  tit.  p.  217.  291.  of  Detinue  has  become  more  common,  Chitty 

(J))  Com.  Dig.  Action  on  the  Case  for  De-  on  Plead.  136. 
ceit  (F.    1),   p.    235.      So   also  there  is  an  (/)  Com.  Dig.  Trover  (B.),  TFarJ v.  iV/acaM- 

action  on  the  case  for  defamation,  ib.  p.  237,  ley,  4  T.  R.  490,  Chitty  on  Plead.  136.  163. 

and  some  others.  There  may  be  a  possession  which  for  the  pur- 

(c)  Com.  Dig.  same  title  (A.  11),  p.  229.  poses  of  tlie  action  of  trover  will  be  considered 
Actions  on  warranties,  as  also  against  carriers  as  equivalent  to  property  ;  as  in  the  finder  of 
and  baillees,  may  be  brought  in  assumpsit.  See  a  jewel.  Strange,  505 ;  and  in  an  uncertificated 
the  Rules  as  to  Pleadings  in  Assumpsit,  Chitty  bankrupt  in  an  action  against  a  stranger,  and 
on  Plead.  753.  the  like,  7  T.  R.  391  ;  1  Com.  Dig.  299, 4th  ed. 

(d)  V.  sup.  p.  224.  (ff)  "In  form,  the  action  is  a  fiction  as  to  the 

(e)  Lord  Mansfield,  Hambly  v.  Trott,  finding;  in  substance,  it  is  a  remedy  for  the 
Cowp.  373.  Since  the  stat.  3  &  4  Will.  IV.  wrongful  conversion,"  1  Burr.  31.  Com.  Dig. 
c.  42.  §  13  abolished  wager  of  law,  the  action  i.  p.  298,  4th  ed. 


The  Modern  Action  of  Assumpsit — Money  Counts.  245 

disposition  of  the  bankrupt,  and  therefore  passing  to  them  under  the 
Bankrupt  Laws ;  but,  as  before  mentioned,  it  may  in  future,  perhaps, 
be  in  great  part  superseded  by  the  action  of  Detinue  (a). 

That  branch  of  the  action  of  trespass  on  the  case  which  has  assumed 
the  name  of  Assumpsit,  is  now  defined  to  be  an  action  by  which  a  party 
claims  damages  for  breach  of  a  simple  contract,  i.  e.  a  promise  not  under 
a  seal ;  which  promise  may  be  express  or  implied  (b),  but  it  must  have 
a  good  consideration  (c). 

This  action  has  been  extended — "  conscience  encroaching  on  the 
common  law  " — to  almost  every  case  where  an  obligation  arises  from 
natural  reason,  and  the  just  construction  of  law,  that  is,  quasi  ex  con- 
tractu (d).  It  comprehends  all  presumptive  undertakings  or  assumjjsits, 
which  though  never  perhaps  actually  made,  yet  constantly  arise  from 
this  general  intendment  of  courts  of  judicature,  that  every  man  has 
engaged  to  perform  what  his  duty  and  justice  require  (e).  It  has  been 
extended,  as  regards  actual  promises,  to  cases  of  merely  moral  obliga- 
tion ;  so  that  a  person  may  by  a  simple  promise  become  liable  to  a 
compulsory  remedy  by  the  action  of  assumpsit,  where  there  was  none 
before,  either  in  law  or  in  equity.  Thus,  where  a  man,  when  he  comes 
of  age,  promises  to  pay  a  meritorious  debt  contracted  during  his  infancy ; 
here,  as  in  many  other  instances,  as  the  promise  is  only  to  do  what  an 
honest  man  ought  to  do,  the  ties  of  conscience  upon  an  upright  mind 
are  a  sufficient  consideration  to  support  the  action  (/).  The  failure  in 
performing  the  obligation  is  the  wrong  and  injury  done  to  the  plain- 
tiff, the  amount  of  which  is  to  be  compensated  by  the  assessment. 
{taxatio)  of  a  jury  {g). 

The  implied  agreements  which  are  usually  the  subject  of  such  ac- 
tions, are  those  which  arise  where  a  person  has  done  work  and  labour 
for  another,  or  where  goods  are  sold,  without  any  express  agreement  as 
to  the  remuneration  in  the  one  case,  or  as  to  the  price  in  the  other ; 
a  third  instance  of  implied  obligation  to  pay  (and  it  embraces  a  very 
comprehensive  range)  is,  where  one  has  had  and  received  money  be- 
longing to  another  without  any  valuable  consideration  given  on  the 
receiver's  part  ;  another  is,  where  a  man  has  laid   out  and  expended 

(a)  It  may  be  remarked  that  though  trover  exist   when    there   is  wo   express  stipulation- 
is  derived  from  detinue,  it  cannot  be  joined  in  between  the  parties,  per  Buller,  J.,  Toussaint 
the  same  action,   Kettle  v.  Bromsall,  Willes,  v.  Martinnant,  2  T.  R.  105. 
118,  Com.  Dig.  4th  ed.  p.  150.  (e)  3  Bla.  Com.  162. 

{b)  Stephen  on  Pleading,  18;  Chitty,p.  110,  (/)  Tidd's  Pr.  i.  371. Per  Lord  Mansfield, 

p.  Ill,  Cowp.  290.  294,     See  the  judgment  by  Mr. 

(c)  Com,  Dig,  Action  of  Assumpsit  (A,  1),  Baron  Parke,  Kirkpatrick  v.   Tattersall,  13 

174.  Mees.  &  W.  766" ;  ix.  Jurist,  215. 

{d)  Cowp,  290,  294,  Promises  in  law  only  {g)  3  Bla.  Com,  158. 
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money  for  the  use  of  another  at  his  request ;  and  fifthly,  where  upon 
a  stated  account  between  merchants  and  others  a  balance  appears  due 
from  the  one  to  the  other,  but  there  has  been  no  actual  promise  for 
payment  (a). 

It  has  been  already  generally  noticed,  that  an  action  of  assumpsit 
cannot  be  sustained  on  a  promise  made  without  consideration  {h). 
"The  plaintiff  is  bound  to  show  a  consideration  in  the  shape  of  some- 
thing either  beneficial  to  the  opposite  party,  or  detrimental  to  him- 
self" (c).  Where  there  is  a  present  obligation  to  pay  ;  that  is,  where 
the  original  consideration  is  executed  {d) ;  to  make  a  promise  to  pay 
at  ?i  future  day  effectual,  there  must  be  a  new  consideration.  But,  as 
before  noticed,  a  moral  obligation  is  in  some  cases  sufficient ;  as  where 
a  debt  is  barred  by  the  Statute  of  Limitations,  (21  James  I.)  (e), 
or  by  a  bankrupt's  certificate — the  debt  not  being  extinguished,  but 
only  the  means  of  recovering  it — it  will  be  a  sufficient  consideration 
for  a  new  promise  to  pay  it  {f).  The  abandonment  of  a  right  to  sue 
for  the  unascertained  amount  of  a  debt,  is  a  good  consideration  ;  but 
it  must  be  shown  that  there  was  an  actual  debt  of  some  sort  {g)  ;  when 
an  action  has  been  brought,  the  relinquishment  of  the  proceedings, 
without  more,  would  appear  to  be  a  sufficient  consideration  {li).  The 
existence  of  mutual  unsettled  accounts  and  claims  between  the  parties 
to  the  action,  is  a  good  consideration ;  but  the  existence  of  disputes 
and  differences  between  the  parties,  as  to  whether  or  not  the  defendant 
was  indebted  to  the  plaintiff",  is  not  a  sufficient  consideration  to  found 
a  binding  promise  (i). 

The  action  of  assumpsit,  more  especially  that  form  of  it  which  proceeds 
upon  money  had  and  received  for  the  use  of  another,  is  governed  by 
the  same  rules,  as  were  actions  bonce  fidei  under  the  Roman  system  of 
procedure  (k).  "Of  late  years,"  said  Mr.  Justice  Buller,  "  this  court 
has  very  properly  extended  the  action  for  money  had  and  received  (l) ; 
it  is  founded  on  principles  of  justice.     But  it  must  be  remembered," 

(a)  3   Bla.  Com.  162-4.     These  are  what  (e)  This  statute  is  referred  to  in  the  next 

are  called  the  Common  money  counts.  Chapter. 

{b)  V.  sM^rff,  p.  186.  {f)SeeKirkpatrickv.Tattersall,uMsupra. 

(c)  Rolfe,  B.,  Edwards  v.  Bmigh,  11  Mees.  {g)  See  Edwards  v.  Baugh,  11  Mees.  &  W. 

&W.  647.  641. 

{d)  Hopkins  v.  Logan,  5  M.  &  W.   241  ;  (h)  Wilkinson  v.  Byers,  1  Adol.  &  Ell.  645. 

Kaye  v.  Button,  8  Scott,  p.  502.     See  this  {i)  Llewellyn  v.  Llewellyn,  is.  Jurist,  992. 

doctrine  discussed ix.  Jurist,  481,  particularly  {k)  Y.  supra,  2\Q. 

in  reference  to  the  case  of  Kirkpatrick   v.  (/)  See   also  the  judgment  of  Ashurst,  J. 

Tattersall,  13  M.  &  W.  766,  which  seems  to  Pasley  v.  Freeman,  3  T.  R.  63. 
impugn  this  doctrine. 
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said  that  distinguished  Judge,  "  that  it  was  extended  on  the  principle 
of  its  being  considered  like  a  hill  in  equity  ;  the  party  must  show  that 
he  has  equity  and  conscience  on  his  side,  and  that  he  could  recover  in  a 
Court  of  Equity  "  {a).  The  analogy  of  the  action  of  assumpsit  to  actions 
bonce  Jidei,  is  particularly  observable  in  this — the  defendant  may  give 
evidence  of  all  reasonable  allowances  which  ought  to  be  made  to  him 
out  of  the  sum  demanded,  without  pleading  the  circumstances  spe- 
cially, or  giving  notice  oi  set-off  (b). 

It  is  under  the  action  of  assumpsit  that  the  modern  Law  Merchant 
has  been  incorporated  into  the  Common  Law.  In  the  time  of  Edward 
HI.  we  discover  that,  in  the  ordinary  transactions  amongst  merchants, 
that  is,  members  of  the  trading  community,  a  distinct  law  prevailed, 
of  a  more  liberal  nature  than  the  general  law,  and  that  it  was  more 
summarily  and  expeditiously  exercised.  This  was  called  the  lex 
7nercatoria;  it  had,  in  all  probability,  silently  prevailed  in  London,  and 
other  commercial  towns,  in  some  shape,  throughout  the  whole  of  the 
Anglo-Saxon  times.  By  the  statute  27  Edward  III.  (stat.  2),  in  each 
town  where  the  staple  was  ordained,  a  mayor  was  to  be  chosen,  skilled 
in  the  law  merchant,  to  do  right  to  every  man  according  to  that  law  (c). 
The  lex  mercatoria  is  expressly  mentioned  by  Fortescue  {d).  In  com- 
mon societies  of  merchants,  and  in  mutual  contracts,  says  Selden  (e), 
Equity  and  good  conscience,  rather  than  strict  law  is  required  ;  and 
he  mentions  a  case  in  the  time  of  Edward  II.,  where,  following  up 
this  principle,  the  defendant  in  an  action  of  debt  brought,  secundum 
legem  mercatoriam,  for  some  corn  sold,  was  not  permitted  to  wage  his 
law,  though  he  might  have  done  so  in  an  ordinary  action  of  debt.  It 
would  seem,  too,  that  merchants  had  always  been  specially  favoured, 
by  having  a  more  summary  process  in  the  King's  Court  (/). 

(a)  Strattanv.  Rastall,  2  T.  R.  370.     So  mutual  credit  and  set-off  generally  must  be 

in  Moses  v.  Macferlen,  33  Geo.  II.  2  Burr.  pleaded  ;  the  former  practice  of  giving  notice 

1005.  1012,  it  is  said  this  kind  of  action  lies  q/"«e<-o^is  abolished,  Chitty  on  Plead.  601,  &c. 

only  for  money  which  ex  cequo  et  bono  the  (c)  4  Inst.  237.       Lord  Coke    says    that 

defendant  ought  to  refund,  as  for  money  paid  these  courts  were  far  more  ancient ;  Bracton 

by  mistake,  &c.  ;  see  iJzce  v.  Z)»cA-asott,  1  T.  R.  mentions  Pie  poudre  Courts  to  which  mar- 

276  ;  Com.  Dig.  i.  p.  175-179,  4th  ed.  chants  (traders)  might  resort,  which  he  says 

(6)  Dale  v.  Sallet,  4  Burr.  2133  ;  Com.  Dig,  were  established  to  afford  celerem  justitiam, 

4th  ed.  p.  176.     The  common  law  doctrine  Bract.  334. 

on  this  subject  is  fully  explained,  Chitty  on  {d)  DeLaudibus,  c.  32.  Also  in  the  Regist. 

Plead.  595-6.     As  to  the  corresponding  rule  Brev.  fo.  135  a.;  Fitz.  Nat.  Brev.  117.  D. 

in  actions  bonce  fidei,  v.  supra,  p.  218,  and  (e)  Notes  on  Fortescue,  p.  35,  duodec.  ed. 

Dr.  Tigerstrom  de  Judicibus  ap.  Roman.  127.  quoting    "Bona    fides   quee    in   contractibus 

129.     How  this  was  brought  about   will  be  exigitur,  sequitatem  summam  desiderat,"  Dig. 

explained  in  treating  of  the  Court  of  Chancery,  xvi.  3,   31;  in  the  book  the  reference  is  er- 

Now  under  the  general  rules  issued  in  Hilary  roneous. 

Term,  in  the  4th  year  of  Will.  IV.  claims  for  (/)  Bracton,  444  a.     They  were  put  upon 
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As  regards  the  Modern  law  merchant. — In  the  reign  of  James  I.  it 
was  held,  that  if  a  merchant  direct  a  bill  of  exchange  to  another  mer- 
chant, payable  to  A.  or  order,  and  the  other  accept  it ;  by  the  law 
merchant  a  promise  was  to  be  implied  in  the  acceptor  to  pay  it  (a) : 
afterwards  an  action  of  assumpsit  was  given  to  every  indorsee  to 
whom  the  bill  was  assigned.  So  every  indorser  who  assigned  such 
bill  was  held  liable  to  an  assumpsit  by  every  subsequent  indorsee; 
and  if  the  merchant  to  whom  it  was  directed  refused  it,  the  director 
(drawer)  was  liable  to  every  indorsee  (J) — and  so  the  law  continues. 
A  comprehensive  and  rational  system  of  law  on  the  subject  of  Bills  of 
Exchange  and  Promissory  Notes  has,  with  some  help  from  tlie  legis- 
lature, been  established  by  the  judicial  decisions  of  Lord  Mansfield  and 
his  colleagues  and  their  distinguished  successors  (c). 

Through  the  medium  of  the  action  of  assumpsit,  also,  under  the 
auspices  of  Lord  Mansfield,  the  law  of  Insurance  was  formed  into  a 
system,  which  has  been  found  to  be  adapted  to  all  the  exigencies  of 
society  :  indeed,  the  whole  of  the  modern  system  of  commercial  law  may 
be  said  to  have  almost  originated  with  the  same  eminent  Judge  (c?). 
This  system,  which  is  admitted  to  exhibit  a  comprehensive  and  en- 
lightened spirit  of  jurisprudence,  is  based  upon  very  diff'erent  reasons 
and  principles  to  those  which  govern  real  property  law,  and  is  derived 
from  a  variety  of  sources  and  authorities — from  international  law — the 
different  maritime  codes  of  ancient  Europe, — but  far  above  and  beyond 
all  from  the  Imperial  Code  of  Rome  (e). 

The  action  of  assumpsit  has  departed  from  its  prototype,  the  action 
of  trespass,  not  only  in  the  omission  of  the  terms  vi  et  armis  and  contra 
paean,  but  also  in  the  form  of  the  general  issue,  that  is,  the  plea 
which  is  used  by  the  defendant  when  he  desires  simply  to  put  the 
plaintiff"  to  proof  of  his  case.  In  assumpsit,  the  general  issue  is  "  Non 
assumpsit,"  for  that  is  the  gist  of  the  action  (f) — in  case,  the  original 
form  of  the  general  issue  in  trespass  is  adhered  to,  namely,  "  Not 
guilty  "(^r). 

the  same  footing  in  tliis  respect  as  the  Cruce  (d)  See  Warren,  Law  Studies,  p.  33,  407, 

Signati.  764-5. 

{a)  1  Roll,  G.  1.  45  ;  Com.  Dig.  Assumpsit  (e)  Ibid.  p.  765. 

(A.  2).  (/)  Stephen  on  Plead. 172.  As  to  its  effect, 

(h)  Ibid.  and  what  may  be  shown  under  such  a  plea, 

(c)  I  do  not  of  course  pretend  to  follow  out  see,  p.  183,  ibid. 
the  law  on  bills  of  exchange  and  promissory  {g)  Com.  Dig.  Action  of  Assumpsit  (H.  5)  ; 

notes,  which  is    the  subject  of  one  of  Mr.  Stephen   on  Plead.    172.     "Not  Guilty"  is 

Chitty's   Treatises,  and  of  the    other  works  also  the  general  issue  in  trover,  z'i/^.  180.  By 

which  are  referred  to  in  Mr.  Warren's  late  the  new  rules  {Reg.  Gen.  Hil.  T.  4  Will.  IV.) 

valuable  publication,  p.  761,  et  seq.  the  general  issue,  non  assumpsit,  puts  in  issue 
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It  may  here  be  observed,  that  the  Courts  of  Common  Law  have  as- 
sumed a  summary  equitable  jurisdiction  over  proceedings  in  their  own 
respective  courts.  Thus  the  courts  will  stay  an  action  brought  against 
good  faith.  So  they  will  set  aside  warrants  of  attorney  and  other  se- 
curities, judgments,  and  executions,  and  indeed  all  sorts  of  formally 
regular  proceedings,  if  obtained  or  taken  against  good  faith  (a). 

In  the  construction  of  the  action  of  trespass  on  the  case,  the  distinc- 
tion between  obligations  arising  ex  contractu,  or  quasi  ex  contractu, 
and  those  which  arose  ex  delicto,  or  quasi  ex  delicto,  though  to  some 
extent  disregarded,  was  never  wholly  lost  sight  of;  that  distinction  is 
now  fully  established  as  a  governing  principle  as  to  the  kind  of  action 
on  the  case  which  is  to  be  resorted  to.  Injuries  arising  ex  delicto, 
■which  are  the  subject  of  the  action  on  the  case,  are  now  called  torts ; 
■when  the  term  "  case"  is  used,  an  action  for  a  tort,  in  form  ex  delicto,  is 
generally  intended  (Z>).  When  the  action  is  for  the  recovery  of  da- 
mages for  the  nonperformance  of  an  express  contract  not  under  seal, 
or  of  record,  or  under  a  contract  implied  by  law  {ex  contractu  or  quasi 
ex  contractu),  such  action,  though  really  an  action  on  the  case,  generally 
speaking,  is  designated  as  an  action  of  assumiisit,  or  on  promises  {ex 
contractu,  or  q^iasi  ex  contractu). 

This  distinction  between  actions  in  case,  and  in  assumpsit,  is  one  of 
great  nicety,  as  it  is  of  great  importance.  "  The  Courts,"  it  is  said  by 
an  experienced  modern  writer,  "are  inflexible  in  requiring  the  boun- 
daries of  the  different  forms  of  actions  to  be  preserved"  (c).  Mis- 
feazance  is  peculiarly  the  subject  of  an  action  ex  delicto,  or  "  in  case  ;" 
and  nonfeazance  is,  in  some  cases,  considered  as  amounting  to  mis- 
feazance  {d)  ; — negligence  in  a  man  in  the  execution  of  his  office, 
is  of  this  description  (e).  But  beyond  this  the  line  of  distinction  be- 
tween cases  which  come  within  the  description  of  ex  delicto  vel  quasi  ex 
delicto,  and  of  ex  contractu  vel  quasi  ex  contractu,  does  not  appear  to  be 
yet  definitely  marked  out.     In  a  late  number  of  a  periodical  publica- 

"  not  only  the  receipt  by  the  defendant  of  the  {d)    In   Comyn's   Digest  there   is   a   title 

money  claimed  by  the  plaintiff,  but  also  the  headed  "Action  on  the  Case  for  Misfeazance;" 

existence  of  all  those  facts  which  make  his  besides  direct  cases  of  misfeazance,  many  cases 

receipt  of  it  a  receipt  to  the  use  of  the  plain-  of  nonfeazance  implying  culpable  negligence, 

tiff."  are  included  as  being  cases  of  »2««feazance'.: 

(ffl)  Warren,   314,  315.     A   summary  and  thus    where  a  person    culpably  neglects    to 

equitable  jurisdiction,  has  also  been  conferred  safely  keep   goods   intrusted  to  him  (A.  3), 

upon  them  in  certain  cases  by  statute  {ibid.)  ;  particularly  where  goods  intrusted  to  a  carrier 

but  this  subject  will  be  again  brought  under  are  lost  by  his  default,  iiicZ. 
notice  hereafter,  {e)  Com.  Dig.  "Action  on  the  Case  for 

(J)  Chitty  on  Plead.  111.  Negligence"  (A.  2),  &g. 

(c)  Warren,  Law  Studies,  p.  470. 
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tion(a),(from  which,  as  well  as  its  cotemporary  The  Jurist,  I  have  derived 
much  information  on  these  subjects),  the  distinction,  as  arising  on  the 
decided  cases,  is  put  thus  : — "  Where  from  the  position  of  the  parties, 
or  the  circumstances  of  the  particular  case,  a  promise  is  implied  hy  law 
sufficient  to  maintain  an  action  o^  assumpsit ;  there  also  an  action  in 
form  ex  delicto,  or  in  tort,  founded  on  the  breach  of  that  duty  from 
which  the  law  so  implies  a  promise,  may  be  maintained  ;"  as  in  the 
instance  of  surgeons,  attorneys,  common  carriers,  or  the  like :  but 
where  the  obligation,  a  breach  whereof  is  complained  of,  arises  from 
an  agreement  independent  of  the  obligation  implied  by  the  law,  then 
the  remedy  cannot  be  sought  by  an  action  ex  delicto,  or  in  tort.  A 
passage  in  Mr.  Justice  Littledale's  judgment  in  a  late  case  (6),  set  out 
in  the  same  publication,  seems  to  support  that  distinction  :  it  is  this — 
"  Where  there  is  an  express  jwomise,  and  a  legal  obligation  results 
from  it,  then  the  plaintiff's  cause  of  action  is  most  accurately  described 
in  assumpsit,  in  which  the  promise  is  stated  as  the  gist  of  the  action. 
But  where  from  a  given  state  of  facts  the  law  raises  a  legal  obligation  to 
do  a  particular  act,  and  there  is  a  breach  of  that  obligation,  and  a  con- 
sequential damage,  there,  although  assumpsit  maybe  maintainable  upon 
a  promise  implied  by  law  to  do  the  act,  still  an  action  on  the  case 
founded  in  tort  is  the  more  proper  form  of  action  ;"  though  an  express 
contract  may  be  of  such  a  nature  as  to  create  a  duty,  the  neglect  of 
which  will  amount  to  a  tort  (c).  This  distinction,  involved  as  it  is  in 
doubt  and  difficulty  {d),  is  of  great  importance  in  several  respects.  It 
is  obviously  so  where  the  case  is  such  as  that  an  action  can  only  be 
brought  either  ex  delicto,  or  in  assumpsit,  according  as  the  one  or  the  other 
is  pointed  out  (or  when  the  action  is  brought  shall  be  held  to  have  been 
pointed  out)  by  the  law.  It  is  perhaps  equally  important  in  reference 
to  those  cases  where  the  plaintiff  has  the  option  to  proceed  ex  delicto 
or  ex  contractu,  that  is,  in  tort,  or  assumpsit  (e) ;  it  being  of  course  an 
essential  preliminary  to  ascertain  whether  the  facts  are  of  such  a  na- 
ture as  that,  by  law,  either  action  may  be  adopted  if).     And  again,  if 

(a)  Law  Magazine,  N.  S.  i.  p.  192.  may  have    the    one    or    the    other,"  Com. 

{b)  Bennett  v.  Lynch,  5  Barn.  &  Cr.  609.  Dig.  Action  (M.   1),  p.  148-9,  where   many 

(c)  Lord  Chief  Justice  Tyndal's  judgment  instances  are  given  ;  and  see  Chitty  on  Plead, 
in  the  late  case  of  jBoorwzaw  V.  iJroM)w,  in  error,  122,  231. 

3  Q.B.  Rep.  511;  this  case  is  observed  upon  in  (/)  One  is  rather  struck  with  such  passages 

the  article  from  which  I  have  been  quoting.  as   the  following,  in  a  work  describing  the 

(d)  There  is  often  equal  difficulty  in  distin-  course  to  be  adopted  in  seeking  justice  :  "  By 
guishing  between  what  cases  are  proper  for  tres-  &  judicious  choice  of  the  remedy,  the  defen- 
pass,  and  what  for  trespass  on  the  case,  Smith's  dant  may  be  frequently  precluded  from  avail- 
Lead.  Ca.  i.  218,  note  to  Scott  v.  Shepherd.  ing  himself  of  a  defence  he  might  otherwise 

(e)  "  In  all  cases  where  the  Register  has  establish,"  Chitty  on  Plead.  231.  There  are 
two  writs    for  the  same    case,  the    plaintiff  other  passages  of  similar  import,  v.  int.  ah 
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a  man  having  two  causes  of  action,  and  with  a  view  to  comply  with 
the  rule  that  he  should  unite  all  his  causes  of  action  of  the  same 
class  in  one  action,  and  not  proceed  by  separate  actions  (a),  should 
unite  a  cause  of  action  ex  delicto  with  one  ex  contractu,  he  fails  in  his 
action  (b). 

The  defendant,  it  may  be  observed,  may  be  materially  affected  in 
other  respects  by  the  form  of  action  in  which  he  is  sued.  Thus,  if  a 
plaintiff  recover  in  tort  against  two  defendants,  and  levy  the  whole 
of  the  damages  against  one,  that  one  cannot  recover  a  moiety  against 
the  other  for  his  contribution  ;  though  he  may  in  assumpsit  (c). 

It  is  to  be  observed,  that,  according  to  the  English  system  (at  least 
from  the  time  to  which  our  records  extend),  in  cases  where  there  was 
an  issue  of  fact,  the  pleadings  were  not  moulded  and  entered  on  the 
record,  as  they  were  in  the  Roman  formula,  in  such  manner  as  to 
point  out  to  the  judges  the  very  issue  they  were  to  try  ;  but  they 
were  entered  on  the  record  as  they  were  propounded,  at  first,  as  before 
observed,  orally,  afterwards  in  writing.  This  record  then,  as  now, 
was  transmitted  to  the  judge  who  had  to  try  the  case ;  and  it  was  for 
him  to  select  what  were  the  points  or  issues  of  fact  on  which  the  jury 
were  to  give  their  verdict  (c?).  The  record  also  differs  from  the  formula 
in  this,  that  the  law  itself  points  out  whether,  as  in  the  action  of 
assumpsit,  equitable  circumstances  may  be  taken  into  consideration  ;  or 
whether,  as  in  debt  or  covenant,  the  action  is  to  be  treated  as  stricti 
Juris  ;  whereas  when  the  delegated  judges  were  to  decide  ex  bono  et 
cequo,  it  seems  to  have  been  pointed  out  in  the  formula  (e) ;  and  in 
such  cases  interest  (usurce)  might  be  given  on  the  one  hand,  and  any 
just  deduction  (compensatio)  allowed  on  the  other  (/).  The  judices  or 
recuperatores  might  refer  a  doubtful  point  of  law  to  the  Prsetor  (g); 


233  and  162.    "If  a  set-off'hQ  apprehended,"  the  parties,  which  could  only  found  an  action 

&c.     The  corresponding  course  of  procedure  ex   contractu   (assumpsit).       Judgment  was 

amongst  the  Romans  afforded  the  means  of  arrested.     So  that  the  rule  applies  in  respect 

taking  similar  advantages,  seeCic.  Orat.  pro.  of  the  same  transaction,  as  well  as  different 

Qu.  Roscio  ;    Tigerstrom   de  Judic.  p.  101,  transactions  between  the  parties. 

&c.     Justinian  put  an  end  to  this  as  well  as  (c)  Smith's  Lead.  Ca.  ii.  297,  etseq  ;  Merry. 

other  distinctions  of  a  like  nature.  weather  v.  Nixon,   8  T.  R.  186.      This  doc- 

(a)  See  Chitty  on  Plead.  221,  223,231.  trine,  as  regards  co-defendants  inactions  ex 

{b)  Com.  Dig.  Action  (G.),  p.  140.  Corlett  delicto,  was  imported  from  the  Roman  law, 

V.  Packman,  6  Barn.  &  Cr.  268,  may  serve  Dig.  iv.  3.  36. 

as  an  illustration;    the  action  was  against  a  {d)  See  Stephen  on  Plead.  84,  88. 

carrier,  one  count  of  the  declaration  was  for  (e)  Tigerstrom  de  Judic.  p.  51,  and  Cicero 

negligence,  which   as  before  noticed  is  equi-  there  cited,  note  (16),  et  v.  ib.  114. 

valent  to  misfeazance,  and  therefore  a  tort ;  (/)  v.  supra,  247,  n.  {b). 

the  other  count  was  for  not  re-delivering  on  {g)  Dig.  de  Judiciis  (79,  §  1)  ;  Tigerstrom 

request,  according  to  the  agreement  between  de  Judic.  p.  86,  note  (22). 
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so  a  judge  at  nisi  prius  may  make  a  similar  reference  to  the  whole 
court  in  which  the  action  is  brought. 

Technical  niceties  and  perversions,  quite  as  subversive  of  the  ends 
of  justice  as  those  which  prompted  Constantius  radically  to  extirpate 
the  mode  of  proceeding- by  writ,  grew  up  under  the  English  system, 
particularly  as  regards  the  system  of  pleading.  "  I  regret  to  say,"  said 
Lord  Brougham,  in  that  memorable  speech  which  has  produced  under 
our  own  ey«s  such  important  effects,  "  the  last  century  and  a  half  has 
witnessed  great  and  prejudicial  alterations  in  the  original  plan  which 
governed  the  system  of  pleading ;  so  that  the  record,  in  the  great 
majority  of  cases,  instead  of  exhibiting  a  plain  view  of  what  each  party 
is  prepared  to  prove,  contains  an  endless  multitude  of  words,  from 
which,  if  the  real  matter  in  dispute  can  be  gathered  at  all,  it  is  only  by 
guess  work,  or  by  communications  out  of  the  record  relating  to  things 
of  which  it  gives  not  even  a  hint."  "  Generally  speaking,"  continued 
Lord  Brougham,  "it  may  be  said,  that  if  the  plaintiff  tell  us  nothing 
in  his  declaration,  the  defendant  in  return  tells  us  little  in  his 
plea  "(a). 

The  Constantius  of  our  day,  however,  did  not  seek  to  abolish  pro- 
ceeding by  writ,  but  only  to  have  its  abuses  corrected,  and  to  have  the 
lessons  of  experience  applied  to  the  correction  of  its  rules.  A  com- 
mission was  issued  by  the  Crown  in  1828,  to  enquire  into  the  entire 
system  of  the  administration  of  justice  in  the  courts  of  Common  Law. 
Reports  were  made  by  the  Commissioners,  from  time  to  time,  in  which 
many  important  alterations  in  the  system  were  recommended.  Some 
of  these  being  of  a  kind  which  required  the  authority  of  Parliament, 
the  statutes  11  Geo.  IV.  &  1  Will.  IV.  c.  70 ;  1  Will.  IV.  c.  3,  c.  7, 
c.  21,  c.  22  ;  1  &  2  Will.  IV.  c.  58  ;  2  &  3  Will.  IV.  c.  39  ;  and  3  &  4 
Will.  IV.  c.  42,  were  passed  to  carry  these  recommendations  into 
effect.  Amongst  the  rest,  the  distinction  which  formerly  existed  in 
the  jurisdiction  of  the  different  courts  was  abolished,  and  concurrent 
jurisdiction  in  all  personal  actions  was  given  to  the  Court  of  King''s 
Bench,  the  Court  of  Common  Pleas,  and  the  Court  of  Exchequer.  All 
real  actions,  with  the  exception  of  those  before  referred  to,  were  abo- 
lished, and  the  use  of  original  writs  in  personal  actions  was  superseded. 

(a)  Speech  of  H.  Brougham,  p.  70  to  75,  culty  of  so  regulating  a  strict  system  of  plead- 

and  see  p.  81.     Instances  are  given  as  regards  ing,  in  which  no  questions  can  be  asked;  as  that 

the  declaration,  in  assumpsit  for  money  paid  each  party  shall  have  the  power  of  proving  his 

a7id   expended,  &c.  p.  70;  and  instances  as  case,  and  shall  also  give  sufficient  notice  to  his 

regards  pleas  are  given,  p.   73,  et  seq.     The  adversary  as  to  the  case  ■which  he   is  to  come 

whole  speech  tends  to  show  the  extreme  diffi-  prepared  to  meet. 
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But  with  regard  to  such  of  the  recommendations  of  the  Commissioners 
as  related  to  pleading,  and  entering  pleadings,  the  task  of  reform  (I  am 
following  Mr.  Serjeant  Stephen)  was  delegated  to  the  judges,  who 
were  directed  by  the  S  &  4  Will.  IV.  c.  42,  §  1,  to  make  such  altera- 
tions on  these  subjects  as  they  thought  expedient,  and  to  submit  them 
when  made  to  both  houses  of  Parliament.  The  judges  afterwards  pro- 
mulgated the  Regulce  generales  of  Hilary  term,  1834  :  some,  in  virtue  of 
the  authority  conferred  upon  them  by  the  legislature ;  the  rest 
(namely,  those  relating  to  practice),  under  the  general  authority  which 
the  judges  possess  for  regulating  the  proceedings  in  their  own  courts. 
These  rules  have  completely  remodelled  the  whole  course  of  practice, 
and  assimilated  that  of  the  different  courts;  the  process  in  each  court 
had  been  made  uniform  by  one  of  the  statutes  above  referred  to. 
These  new  rules  have,  according  to  the  concurrent  testimony  of  all 
those  who  are  competent  to  form  a  judgment  on  the  subject,  vastly- 
lessened  the  expense,  and  simplified  and  accelerated  all  the  proceed- 
ings in  an  action. 

But  though  useless  and  inconvenient  forms  have  been  swept  away, 
and  some  abuses  rectified,  the  system  remains  the  same  as  on  its 
original  construction.  All  the  rules  of  any  importance  have  been  pre- 
served in  their  full  vigour,  and  some  of  them  are  more  distinctly  de- 
veloped than  formerly,  and  more  generally  and  consistently  applied  (a). 
Though  a  summons  is  substituted  for  an  original  writ,  equal  strictness 
is  observed  to  compel  adherence  to  form  as  was  applied  to  the  forrnula 
of  the  Romans,  and  the  original  writ  of  the  Anglo-Normans  (h) ;  and, 
as  has  already  been  partially  noticed,  the  rules  of  pleading  are  as 
rigidly  enforced  as  at  any  previous  period. 

It  may  here  be  observed,  that  no  help  is  given  by  the  Court  of 
Chancery  to  those  who  have  suflfered  loss  occasioned  by  mere  mis- 
pleading at  law.  But  the  liberal  exercise  by  the  judges  of  their  in- 
herent powers,  and  those  given  to  them  by  the  late  statutes,  to  cause 
pleadings  to  be  amended,  even  at  the  trial  of  the  cause  (c),  prevents 
much  of  the  injustice  which  might  otherwise  result  in  particular  cases 
from  the  strict  enforcement  of  the  rules  of  pleading. 

The  Court  of  Chancery,  in  the  construction  of  its  ordinary  course  of 
pleading,  rejected  tlie  strict  rules,  which  have  been  the  subject  of 
our  consideration,  and  established  a  system  of  its  own.  The  sub- 
stantial ends  of  justice  could  not  otherwise  have  been  attained  ;  but  this 

(a)  See  Mr.  Serj.  Stephen's  Preface.  (c)  See  Stephen  on  Pleading,  p.  81. 

(b)  See  Warren  on  Law  Studies,  p.  458. 
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subject  will  be  fully  entered  into  in  the  next  division  of  this  work.  I 
will  only  here  observe,  that  we  have  found  that,  after  the  abolition  of 
Formules,  suits  were  made  to  endure  beyond  the  life  of  man  (a) ;  the 
Court  of  Chancery,  and  the  courts  in  Scotland  (where  proceedings  by 
writs  and  formal  pleadings  have  also  been  abolished)  have  not  escaped 
from  a  similar  imputation.  There  are  some  descriptions  of  suits,  such, 
for  instance,  as  are  instituted  to  secure  the  enjoyment  of  property  to 
successive  claimants,  which  must,  from  their  nature,  so  endure.  Still, 
our  own  experience  as  regards  the  Court  of  Chancery,  I  allude  particu- 
larly to  the  proceedings  in  the  Masters'  offices,  has  shown  that  where 
forms  and  strict  rules  of  practice  are  relaxed  or  abandoned,  a  con- 
tinued superintendence,  to  prevent  the  evils  of  uncertainty  and  delay, 
is  a  matter  of  absolute  necessity. 

(a)  V.  supra,  p.  218.  n.  (J). 
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CHAPTER  X. 


LIMITATION  OF  ACTIONS  AND  PRESCRIPTION. 

Early  Statutes  for  Limiting  the  Time  within  which  Actions  might  be  brought. — Statutes 
relating  to  Real  Actions — Modern  Statute,  3  c^  4  Will.  IV.  c.  27. 

Statutes  relating  to  Actions  not  comprised  within  the  description  of  Real. — Stat.  21  Jac. 
I.  c.  16 ;  4  Ann.  e,  16;  9  Geo.  IV.  e.  14  ;  34-4  Will.  IV.  c.  42. 

The  Stat.  2^3  Will.  IV.  c.  71,  for  regulating  the  Title  by  Prescription,  The  Stat.  2  <^ 
3  Will.  IV.  c.  100,  Act  relating  to  Moduses,  and  Exemptions  from  Payment  of  Tithes. 

It  remains  shortly  to  consider  the  Limitations  of  Actions  according 
to  the  law  of  England;    and  the  subject  of  Prescription. 

Statutes  were  passed  for  limiting  the  time  within  which  actions 
should  be  brought,  at  an  early  period  of  our  history  (a).  The  object 
of  the  Statutes  of  Limitation  is,  to  preserve  the  peace  of  the  kingdom, 
aud  to  prevent  those  innumerable  perjuries  which  might  ensue,  if  a 
man  were  allowed  to  bring  an  action  for  an  injury  committed  at  any 
distance  of  time,  and  to  save  persons  from  the  danger  of  not  being  able 
to  sustain  or  to  defend  their  rights  by  the  evidencesof  their  title  having 
been  lost  by  the  casualties  which  must  occur  in  the  lapse  of  time  (b). 
Besides  which,  general  policy  requires  for  the  sake  of  mankind  at 
large,  that  the  person  who  has  long  enjoyed,  and  who  has  the  credit 
attributed  to  long  enjoyment,  should  not  be  lightly  disturbed  (c). 

We  will  first  consider  the  doctrine  of  limitation  as  it  affects  legal 
claims  to  real  property . 

The  Statutes  of  Limitation  which  were  in  force  at  the  commencement 
of  the  last  reign,  in  relation  to  real  actions,  were  the  82  Hen.  VIII. 
c.  2,  and  the  stat.  21  Jac.  I.  c.  16.  By  the  first  it  was  provided,  that 
where,  in  any  writ  of  right  or  action  possessory,  the  demandant 
claimed  upon  his  own  seisin,  it  must  be  a  seisin  within  thirty  years 
back  ;  where,  on  the  seisin  of  his  ancestor,  it  must  be  within  sixty 

(o)  The  Statute  of  Merton,  20  Hen.  III.      could  be  brought. 
C.8,  and  of  Westminst.  1,  3  Edw.  I.  c,  39,  {b)  3  Bla.  Comm.  by  Stephen,  544. 

limited  the  time  within  which  a  writ  of  right  (c)  Lord  Eldon,  Hayes'  Introd.  i.  223. 
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years,  or  in  a  possessory  action  within  fifty  years.  By  the  latter  statute 
it  was  enacted,  that  all  writs  of  Formedon  (a)  should  be  brought  within 
twenty  years  after  the  cause  of  action  first  fallen  ;  and  also  that  no 
person  should  make  an  entry  into  any  lands  or  hereditaments,  but 
within  twenty  years  after  his  right  should  first  accrue.  This,  in  effect, 
limited  the  right  to  bring  an  ejectment  to  twenty  years,  as  no  eject- 
ment can  be  brought  unless  where  the  lessor  of  the  plaintiff  is  entitled 
to  enter  on  the  lands  (b). 

The  statute  3  &  4  Will.  IV.  c.  27,  by  which  real  actions  were  abo- 
lished, introduced  some  important  amendments  (c),  founded  on  the 
report  of  the  Real  Property  Commissioners  (who  were  appointed  in  the 
preceding  reign  in  consequence  of  the  speech  on  the  state  of  the  law 
which  was  delivered  by  Lord  Brougham,  in  1828,  before  referred  to), 
in  regard  to  the  limitation  of  actions  for  the  recovery  of  real  property. 
The  provisions  of  this  statute  proceed  upon  the  general  principle  that 
twenty  years  is  an  allowance  of  time  reasonably  sufficient,  in  every 
case,  for  the  recovery  of  a  person's  rights,  provided  the  claimant  be  a 
merely  private  person,  and  that  he  labour  under  no  disability  to  assert 
his  pretensions.  The  statute  above  referred  to  governs  the  law  of 
limitation  in  all  proceedings  for  the  recovery  of  things  real,  whether  in 
Law  or  in  Equity  (to  which  the  Crown  is  not  a  party),  and  to  all  pro- 
ceedings for  the  recovery  of  money  secured  or  charged  on  the  realty, 
or  of  any  legacy  (d). 

By  section  2  of  this  stat.  it  is  declared,  that  no  person  shall  make  an 
entry,  or  distress,  or  bring  an  action  to  recover  any  Land  (which  by  the 
interpretation  clause  includes  all  corporeal  hereditaments  whatever,and 
tithes  not  belonging  to  a  spiritual  or  eleemosynary  corporation  sole,  and 
also  to  any  share  or  interest  in  any  of  them,  whether  the  same  shall  be  a 
freehold  or  a  copyhold  interest,  and  whether  freehold  or  copyhold  or  held 
according  to  any  other  tenure)  or  Rent  (which  includes  all  heriots,  ser- 
vices and  suits  for  which  distress  may  be  made,  and  to  all  annuities 
and  periodical  sums  of  money  charged  upon  or  payable  out  of  any  land 
except  moduses  or  compositions  belonging  to  a  spiritual  or  eleemosy- 
nary corporation  sole(e)),  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  some  person  through  whom  he  claims;  or, 

(a)  Form  de  Don,  the  action  by  which  the  the  subject  of  a  particular  statute,  9  Geo.  III. 

tenant  in   tail   and  those   in   remainder  and  c.  16,  which  is  still  in  force,  ibid.  547. 
reversion  were  entitled  to  recover  an  estate  (c)  See  a  general  view  of  the  changes  effected 

entailed.  by  this  statute,  Hayes'  Introd.  i.  270. 

{b)  3  Bla.  Comm.  307,  Stephen's  ed.  546.  {d)  3  Bla.  Coram,  by  Stephen,  548. 

The  stat.  of  Hen.  VIII.  did  not  apply  to  ad-  (e)  But  it  does  not  include  rent  reserved 

vowsons,  and  the  claims  of  the  Crown  were  on  leases  for  years,  Shelfoid,  4th  ed.  p.  122. 
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if  such  right  shall  not  have  accrued  (a),  to  any  person  through  whom 
he  claims,  then  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  the  person  bringing  the  same.  By  §  14,  an  acknowledg- 
ment in  writing,  given  to  the  person  entitled,  is  declared  to  be  equiva- 
lent to  possession,  or  receipt  of  rent.  Under  this  statute,  possession 
destroys  the  adverse  right,  so  as  to  eflect  what  is  equivalent,  in  many 
eases,  to  a  transfer  of  the  estate — it  is  not  the  remedy  only  that  is 
barred  (l) ;  still  the  negative  effect  of  the  statute  must  not  be  con- 
founded with  the  positive  effect  of  a  conveyance  (c).  All  concurrent 
rights  and  possibilities  of  the  claimant,  in  respect  of  future  estates  or 
interests,  are  barred,  as  well  as  his  present  right  {d). 

If  a  person  be  under  the  disability  of  infancy,  coverture,  idiotcy, 
lunacy,  unsoundness  of  mind,  or  absence  beyond  sea,  then  he,  or  the 
person  claiming  through  him,  may,  though  twenty  years  have  elapsed, 
make  the  entry  or  distress,  or  bring  the  action  within  ten  years  next 
after  the  person  to  whom  the  right  has  accrued  shall  have  ceased  to  be 
under  any  such  disability,  or  have  died,  whichever  shall  first  happen(e). 
But  no  such  entry,  distress,  or  action,  shall  be  made  or  brought  in  such 
case  of  disability,  but  within  forty  years  next  after  the  right  has  ac- 
crued, although  the  person  to  whom  it  has  accrued  may  have  remained 
under  disability  during  the  whole  forty  years,  and  although  the  term 
of  ten  years  above  mentioned  shall  not  have  expired  {f).  By 
§  18,  no  further  time  is  to  be  allowed  for  a  succession  of  dis- 
abilities ig). 

As  regards  advowsons,  it  is  declared,  that  no  advowson  shall  be 
recovered  but  within  three  incumbencies,  or  sixty  years  (Ji) ;  the  ex- 
treme period  for  the  recovery  of  an  advowson  being  limited  to  one 
hundred  years  (i). 

Next,  as  to  the  limitation  of  actions  in  regard  to  matters  not  com- 
prised under  the  description  of  Real. 

(a)  Rules  are    necessarily   introduced  for  (e)   §    16.    The  old  disability  of  imprison- 

determining    under    different    circumstances  ment  is  omitted. 

when  the  right  is  to  be  considered  as  having  (/)   §  17.  The  cases  of  remainder  men  and 

accrued;  they  are   illustrated  by  Mr.  Hayes,  reversioners  are  provided  forin  the  4th  and  5th 

Introd.  i.  p.  244,  et  seq,  sections,    and  there  are  special  provisions  for 

{b)  §  34,   Lord  C.  Sugden,    Incorporated  other  cases  for  which  I   must  refer  to    the 

Society  v.  Richards,  1  Conn.  i<c  Laws.  84-85.  Act. 

See  Sugd.  V.  &  P.  10th  ed.  351,  and  Shelford,  {g)  The  reader  may  see  the  practical  effect 

4th  ed.  p.  117,  et  seq.     As  to  the  effect  of  the  of  the  allowance  for  disabilities    illustrated  by 

Stat.  21  James  I.  v.  infra,  p.  259,  examples,  in  Hayes'  Introd.  i.  241. 

(c)  Hayes'  Introd.  269-270.  (A)  §  30. 

(d)  §  20.  (i)   §  33.  See  3  Bla,  Comm.  250. 


258     Limitation  of  Actions,  21  Jas.  I.  c.  16 — 9  Geo.  III.  c.  14. 

Such  actions  are  chiefly  governed  by  the  statute  21  Jas.  I.  c.  16,  by 
which  it  is  enacted,  in  substance,  that  all  actions  of  trespass  for  injuries 
to  the  person,  or  to  land,  or  personal  property  (except  those  hereafter 
particularized),  detinue,  trover,  replevin,  account  (except  upon  accounts 
between  merchants),  trespass  on  the  case  (except  for  verbal  slander), 
or  debt,  or  simple  contract,  or  for  arrears  of  rent,  shall  be  limited  to 
six  years  after  the  cause  of  action  accrued  ;  actions  of  trespass  for 
assault,  menace,  battery,  wounding,  and  imprisonment,  to  four  years  ; 
and  actions  on  the  case  for  verbal  slander,  to  two  years.  Persons 
under  the  disabilities  of  infancy,  or  coverture,  or  of  unsoundness  of 
mind,  or  imprisonment,  or  being  beyond  the  seas  at  the  time  when  the 
cause  of  action  accrued,  are  allowed  to  sue  within  the  same  period, 
after  the  removal  of  the  disability,  as  is  allowed  to  persons  not  under 
any  such  disability;  and  by  the  4  Anne,  c.  16,  §  19,  if  any  person 
liable  to  be  sued  shall,  at  the  time  when  the  cause  of  action  accrued, 
be  beyond  the  seas,  a  similar  extension  of  time  for  bringing  the  action 
shall  in  that  case  also  be  permitted  (a).  By  §  4,  after  reversal  of 
judgment  for  the  plaintiff,  in  error,  or  arrest  of  judgment,  or  reversal 
of  outlawry,  the  plaintiff,  his  heirs,  executors,  or  administrators,  may 
commence  a  new  action  within  a  year. 

By  the  stat.  9  Geo.  IV.  c.  14,  it  is  enacted,  that  in  actions  of  debt, 
or  on  the  case,  grounded  upon  a  simple  contract,  no  acknowledgment 
or  promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  any  case  out  of  the  operation 
of  the  stat.  21  Jas.  I.  c.  16,  unless  such  acknowledgment  or  promise 
be  contained  in  some  writing  to  be  signed  by  the  party  to  be  charge- 
able thereby ;  and  that  when  there  shall  be  two  or  more  joint 
contractors,  or  joint  executors,  or  administrators  of  any  contractor,  no 
such  joint  contractor,  or  joint  executor  or  administrator  shall  be 
chargeable  in  respect  only  of  the  written  acknowledgment  of  the 
other  (b) ;  but  this  enactment  is  not  to  lessen  or  alter  the  effect  of 
any  payment  of  principal  or  interest  made  by  any  person  whatever  (c). 

By  the  statute  3  &  4  Will.  IV.  c.  42,  s.  3  {d),  it  is  enacted,  that  all 


(a)  3  Bla.  Comm.  by  Stephen,  p.  554-5.  Cr.  M.  &  R.  252  ;  4  Tyrw.  772;  the  other 

(b)  Ibid.  p.  555-6.  modern  cases    on    the  subject  may  be  seen, 

(c)  The  fact  of  the  payment  of  a  sum  by  Harrison's  Digest,  vol.  2,  p.  3775,  et  seq. 
the  defendant  to  the  plaintiff  is  not  sufficient  (d)  By  the  stat.  53  Geo.  III.  c.  5,  actions 
to  take  the  case  out  of  the  statute  without  some  for  not  setting  out  tithes  must  be  commenced 
evidence  to  satisfy  the  jury,  first  that  it  was  within  six  years  from  the  time  when  the 
a  payment  of  a  debt;  and  next  that  it  was  not  tithes  became  due,  but  the  Act  for  the  commu- 
the  discharge  of  a  balance  due,  but  a  payment  tation  of  tithes  has  rendered  any  further 
intended  to  be  applied  to  the  part  discharge  notice  of  that  Act  unnecessary. 

of  the  particular  debt,  Tippetts  v.  Heane,  1 
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actions  of  debt  for  rent,  or  on  any  indenture  of  demise,  or  of  covenant, 
or  debt  on  any  bond,  or  other  specialty,  and  all  proceedings  on  recog- 
nizance, shall  be  brought  within  twenty  years  after  the  cause  of 
action  or  proceeding  accrued ;  and  that  all  actions  of  debt  upon  an 
award  (where  the  submission  is  not  under  seal),  or  for  a  copyhold  fine, 
or  money  levied  upon  any  writ  o^  fieri  facias,  shall  be  brought  within 
six  years.  The  same  protection  is  extended  to  persons  under  dis- 
ability other  than  that  of  imprisonment,  which  is  given  by  the  stat.  21 
Jas.  I.  (a).  Acknowledgments  by  writing,  signed  by  the  party  liable  or 
his  agent,  or  by  part  payment,  or  part  satisfaction  within  twenty  years, 
may  be  pleaded  by  way  of  replication,  so  as  to  avoid  a  plea  of  the 
statute  {h).  The  stat.  3  &  4  Will.  IV.  c.  27,  as  before  observed,  bars 
the  right,  the  Stat.  21  Jas.  I.  c.  16,  bars  the  remedy  only ;  a  distinction 
which  is  material  to  be  observed,  in  regard  to  acknowledgments 
given  subsequently  to  the  time  limited  for  bringing  the  action  :  so, 
although  a  person  cannot  bring  an  action  to  recover  a  debt  on  a  simple 
contract  after  the  expiration  of  the  six  years,  he  may  resort  to  any 
other  legal  means  in  his  power  to  effectuate  payment,  and  he  will 
not  be  deprived  of  any  lien  which  he  may  be  able  to  put  in  force  for 
the  recovery  of  the  debt  (c). 

I  propose  here  to  introduce  a  more  specific  notice  of  the  late  Act, 
2  &  3  Will.  IV.  c.  71,  for  shortening  the  time  of  prescription,  though 
it  has  been  already  adverted  to  {d). 

That  Act  recites  that  the  expression  "time  immemorial,"or  "time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,"  was  then 
by  the  law  of  England,  in  many  cases,  considered  to  include  and 
denote  the  whole  period  of  time  from  the  reign  of  Richard  I.,  whereby 
the  title  to  matters  that  had  been  long  enjoyed  was  sometimes  defeated, 
by  showing  the  commencement  of  such  enjoyment,  which  was  in  many 
cases  productive  of  inconvenience  and  injustice; — it  is  therefore 
enacted  (e),  that  no  claim  which  may  be  lawfully  made  at  common  law, 
by  custom,  prescription,  or  grant,  to  any  right  of  common  (/),  or  other 
profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon  any  land  of  the 

{a)  §  4.  By  sect.  Tit  is  declared,  that  no  Commentaries,  p.  557-8,  the  statutes  for  the 

part  of  the  United  Kingdom  of  Great  Britain  limitation  of  penal  actions,  and  actions  against 

and  Ireland,  nor  thelslands  of  Man,  Guernsey,  justices  of  the  peace  are  stated. 
Jersey,  Alderney,  and  Sark,  nor  any  islands  (c)  3  Bla.  Comm.  by  Stephen,  558,    and 

adjacent  being  part  of  the  dominions  of  her  Higgins  v.   Scott,  2  Barn.  &  Ad.  413,  there 

Majesty,  shall  be  deemed  to  be  beyond  the  referred  to. 
seas  within  the  meaning  of  that  Act,  or  of  the  {d)  V.  supra,  p.  151. 

Act,  21Jas.I.  (e)  §  I. 

{b)  §  5.     In  Mr.  Stephen's  edition  of  the  (/)  V.  supra,  p.  151. 

S2 
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King,  or  being  parcel  of  the  Duchy  of  Lancaster,  or  Duchy  of  Corn- 
wall, or  of  any  ecclesiastical  or  lay  person,  or  body  corporate  (except 
such  matters  as  are  therein  specially  provided  for),  and  except  tithes, 
rent,  and  services,  shall,  where  such  right,  profit,  or  benefit  shall  have 
been  actually  taken  and  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  thirty  years,  be  defeated  or 
destroyed  by  showing  only  that  such  right,  profit,  or  benefit  was  first 
taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years  ;  but, 
nevertheless,  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  was  then  liable  to  be  defeated  ;  and  when  such  right,  profit, 
or  benefit  shall  have  been  so  taken  or  enjoyed  as  aforesaid,  for  the  full 
period  of  sixty  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  was  taken  and 
enjoyed  by  some  consent  or  agreement  made  or  given  for  that  purpose 
by  deed  or  writing.  It  is  farther  enacted  (a),  that  no  claim  which 
may  be  lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
grant,  to  any  way  or  other  easement  (b),  or  to  any  watercourse,  or  the 
use  of  any  water  to  be  enjoyed  or  derived  upon,  over,  or  from  any  land 
or  water  of  the  King,  or  being  parcel  of  the  Duchies  of  Lancaster  or 
Cornwall,  or  being  the  property  of  any  ecclesiastical  or  lay  person, 
or  body  corporate,  when  such  way  or  other  matter  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto  without  inter- 
ruption, for  the  full  period  of  twenty  years,  shall  be  defeated  or 
destroyed,  by  showing  only  that  such  way  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years  ;  but  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  was  then 
liable  to  be  defeated  :  and  where  such  way  or  other  matter  as  last 
before  mentioned,  shall  have  been  so  enjoyed  as  aforesaid  for  the  full 
period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  given  or  made  for  that  purpose 
by  deed  or  writing  (c)  ;  and  that,  when  the  access  and  use  of  light 
to  and  for  any  dwelling-house,  workshop,  or  other  building,  shall  have 
been  actually  enjoyed  therewith  for  the  full  period  of  twenty  years 
without  interruption,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  any  local  custom  or  usage  to  the  contrary  notwith- 
standing, unless  it  shall  appear  that  the  same  was  enjoyed  by  such 
consent  or  agreement  in  writing  as  in  the  preceding  clauses.  It  is 
declared  (d),  that  each  of  the  before-mentioned  periods  shall  be  taken 

(a)  §  2.  (e)  §  3. 

(J)  Y.  supra,  p.  151.  (c?)  §  4. 
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to  be  the  period  next  before  some  suit  or  action  brought ;  and  no  act  or 
matter  is  to  be  deemed  an  interruption  within  the  Act  unless  the  same 
shall  have  been,  or  shall  be,  submitted  to  or  acquiesced  in  for  one  year 
after  the  party  interrupted  shall  have  had,  or  shall  have,  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made.  Special 
directions  (a)  are  given  as  to  the  mode  of  alleging  and  relying  on  the 
right  in  pleading,  and  of  relying  on  any  proviso,  exception,  incapacity, 
disability,  or  other  matter.  And  it  is  enacted  (6),  that  in  the  several 
cases  mentioned  in  and  provided  for  by  that  Act,  no  presumption  shall 
be  allowed  in  favour  or  support  of  any  claim,  upon  proof  of  the  exer- 
cise or  enjoyment  of  the  right  or  matter  claimed  for  ariT/  less  period 
of  time  or  number  of  years,  than  for  such  period  or  number  mentioned 
in  that  Act  as  may  be  applicable  to  the  case,  and  to  the  nature  of 
the  claim  (c). 

The  Act  2  &  3  Will.  IV.  c.  100,  intituled  "an  Act  for  shortening 
the  time  required  in  claims  of  modus  decimandi,  or  exemption  from  or 
discharge  for  tithes,"  after  reciting  that  the  expense  and  inconve- 
nience of  suits  instituted  for  the  recovery  of  tithes  may  and  ought  to 
be  prevented,  by  shortening  the  time  required  for  the  valid  establish- 
ment of  claims  of  modus  decimandi,  or  exemption  from  or  discharge 
from  tithes,  proceeds  to  lay  down  various  rules  for  establishing  what 
prescriptions  and  claims  for  moduses  and  exemptions  from  tithes  shall 
be  valid  in  law  ;  but  this  Act  has  in  a  great  measure  become  ob- 
solete by  the  subsequent  Act  for  the  commutation  of  tithes,  I,  there- 
fore, do  not  insert  its  provisions, — indeed,  they  would  rather  have 
belonged  to  a  subsequent  part  of  this  work. 

I  have  been  unable  to  leave  the  subject  of  the  law  relating  to 
civil  rights,  without  taking  a  short  and  cursory  glance  at  the  rise 
and  final  establishment  of  the  present  Constitution  of  Parliament, 
by  the  authority  of  which  alone  those  laws  can  now  be  altered  or 
affected.  I  say  now,  because  in  tracing  the  history  of  the  Court  of 
Chancery,  I  think  it  will  be  found,  that  in  early  times  the  Court 
of  Chancery  assumed  an  authority  which,  as  regards  many  of  the 
heads  of  its  jurisdiction,  was  little  short  of  legislative  ;  indeed  that,  as 
regards  some  branches  of  its  jurisdiction,  no  other  term  can  properly 
be  applied  (d).     The  judicial  functions  which  were  exercised  by  that 

(a)  §  5,  §  7,  provide  for  disabilities.  (d)  This  subject  will  be  more  fully  treated 

(6)  §  6.  of  hereafter;   I  have  not  overlooked  the  re- 

(c)  There  is  an  exposition  of  this  Act  in  the  peated  dicta  to  the  contrary  which  are  to  be 

notes  bySweetto  2  Bla.  Comm.  p.  2GG,  et  seq.  found  iu  our  law-books. 
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branch  of  the  Parliament  which  was  designated  as  The  Council,  of 
which  we  have  yet  the  remains,  and  the  Original  (a)  as  well  as  the 
Appellate  Jurisdiction  which  was  exercised  by  the  Lords  in  Parlia- 
ment, the  latter  of  which  is  still  in  full  activity,  will  be  brought 
under  notice  hereafter.  I  shall  confine  myself  in  the  succeeding 
Chapter  (which,  with  a  short  retrospect  of  the  times  we  have  passed 
over,  will  close  the  first  part  of  the  present  work)  to  the  Parliament, 
as  the  organ  of  Legislation.  The  consideration  of  this  subject  will 
afford  some  analogies  to  the  history  of  the  Law. 

(a)  Thus  we  have  the  record  of  a  judgment  Earl  of  Gloucester  and  Hertford,  who  claimed 

given  by  the  magnates  terra  assembled  in  full  the  castle  and  borough   of  Bristol   from  the 

council,  and  constitutingwhat  is  then  stillcalled  king,  4  &5  Edw.  I.  a.d.  1276;    Pari.  Writs, 

the  Curia  Regis,  against  Gilbertus  de  Clare,  i.  p.  3. 
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CHAPTER  XL 

THE  TRANSITION  OF  THE  GREAT  COUNCIL  OR  PARLIAMENT  FROM 
ITS  EARLY  STATE  UNDER  THE  ANGLO-NORMAN  SOVEREIGNS,  TO 
ITS  MODERN  CONSTITUTION— CONSIDERATION  OF  THE  PRESENT 
COURSE  OF  LEGISLATION  IN  REFERENCE  TO  THE  AMENDMENT  OF 
THE  LAW. 

Constitution  of  the  Great  Council  as  a  Legislative  Assembly,  down  to  the  latter  part  of 
the  reign  of  Hen.  III. — Milites  commonly  summoned  in  the  reign  of  Hen.  II. — By 
Magna  Charta  of  John,  all  Tenants  in  Capite  to  be  summoned — This  practice  went  into 
disuse. 

Representation  in  Parliament,  its  origin,  S^c. 

Delegates  for  the  Presentation  of  Petitions,  ^c. 

Representatives  of  Shires — Representatives  of  Cities  and  Boroughs — Right  of  Represen- 
tatives to  interfere  as  to  the  Granting  and  Levying  of  Aids  or  Taxes  established — 
Right  to  interfere  in  matters  of  General  Legislation  acknowledged. 

Separation  of  the  Parliament  into  Distinct  Houses — Modern  Mode  of  Legislation. 

The  constitution  of  the  legislative  assemblies  (a)  or  councils  of  the 
successors  of  Stephen  (to  which  time  they  have  been  brought  down  in 
the  preceding  Chapters)  (&),  down  to,  and  including  a  considerable 
portion  of  the  reign  of  Henry  III.,  at  least  for  all  purposes  other  than 
Taxation,  varied  but  little,  if  at  all,  from  that  which  had  prevailed  in 

(«)    This    subject  is  discussed    with  great  on  the  Prerogative   vrill  throw   considerable 

ability  by  Mons.  Guizot,  in  his  Essay,  ed.  additional  light  on  this  subject ;  this  author 

1845.     It  is  unnecessary  to  refer  the  reader  has  ventured  a  little  out  of  the  beaten  tracks, 
to  Mr.  Hallam's  universally  admired  Essay  on  Before  the  passing  of  the  Reform  Bill  this 

the  same  subject,  History  of  the  Middle  Ages,  subject  was  seldom  if  ever  discussed  without 

Chapter  VIII. ;  LordBrougham  also  has  treated  some  leaning  one  way  or  other,  as  regards  the 

of  this   subject  in  his  Political  Philosophy,  great  political  question  which  before  that  time 

Those  who  may  desire  deeply  to  investigate  was  constantly  agitated  in  and  out  of  Par- 

the  subject,  may  refer  to  the  able  and  com-  liament,  and  which  that    bill  was   intended 

prehensive  Report    drawn  up    by  the  Com-  to  settle  ;  now,   the  history  of  Parliamentary 

mittee  of  the  Lords,  on  the  occasion  of  the  representation  may  be  discussed  purely  as  an 

claim  to  the  Marmion  Peerage  ;   and  to  the  historical  question. 

very   able   review  of  that   document  in   the  (6)  Vide  supra,  Book  II,  Chap.   ii.  page 

Edinburgh  Review.     Mr.  Allen's  short  work  106. 
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the  reign  of  the  Conqueror,  and,  I  may  add,  of  his  Anglo-Saxon  and 
Danish  predecessors  (a).  In  the  reign  of  Henry  II.  it  is  evident  that 
the  milites,  or  at  least  the  most  considerable  of  them,  and  even  persons 
of  inferior  rank  holding  of  the  king,  were,  occasionally  at  least,  per- 
mitted, if  not  invited,  to  join  in  the  deliberations  at  these  assem- 
blies (b).  In  the  time  of  Richard  I.  some  persons  of  the  rank  of  milites, 
"whether  those  only  who  held  of  the  king,  or  whether  including  those 
who  held  of  manors  that  had  escheated  to  the  Crown,  cannot  with  any 
certainty  be  ascertained,  were  clearly  summoned  for  this  purpose  on 
some  very  important  occasions  (c). 

It  was  expressly  provided  by  the  Magna  Charta  of  John  (a.d.  1215), 
that  all  who  held  of  the  king  in  capite  should  be  summoned  to  the 
councils,  lohen  aids  ivere  to  be  imposed;  the  distinction  being  made, 
which  has  before  been  adverted  to  (d),  that  the  greater  barons  (e)  or 
nobles  should  be  called  by  a  particular  summons  to  each — the  tenants 
in  capite  of  lower  degree,  including  if  not  wholly  consisting  of  the 
lesser  barons,  by  the  sheriffs  or  bailiffs  of  the  king  (/).  This  provi- 
sion did  not  extend  to  matters  of  General  legislation  ;  it  was  altogether 
omitted  in  the  charters  of  Hen.  III.,  and,  as  a  general  practice,  appears 
to  have  gone  into  disuse  (g).  However,  others  besides  those  who  were 
designated  Proceres  or  Magnates,  attended  at  some  of  the  councils  in 
the  reign  of  Henry  III.  But  it  would  appear,  that  in  whatever  cha- 
racter such  persons  may  have  attended,  the  matters  were  debated  ip)er- 


(a)  Thus  temp.  Hen.  II.  "  Ipse  vero   Rex  {d)  Vide  sup.  p.  94. 

Archiepiscopis,     Episcopis,     Comitibus,     et  (e)  "When  a  great  barony  became  subdivided, 

sapientioribus  {i.e.  witan)  regni  sui  in   urbe  how  the  holders  of  the  land  were  classed,  is  a 

Londoniil    congregatis,"    Brompt.    ad    a.d.  question  of    great  difficulty,  1    Rep.   Lords' 

1176.     "  Magnum  concilium  celebravit  cum  CTomm.  page  69. 

Episcopis,   Comitibus    et    Baronibus  regni,"  {f)  Stat,  of  the  R.  i.  page  10.     One  pur- 

ii.  A.D.  1177.     This  is  the  usual    language  pose  for  which  the  free  tenants  in  capite  were 

held  by  the  Chroniclers  of  the  times.  occasionally   summoned    to  attend  the  Curia 

(b)  Vide  int.  al.  Gervas,  ad  Ann.  1157,  p.  Regis  was,  to  take  the  oath  of  fealty  and  alle- 
1378-9,  "  Aliique  inferioris  ordinis  personse."  giance,  v.  Cal.  Rot.  Pat.  p.  2.  S.  temp.  Johan. 
Diceto,  ad  a.d.  1176,  p.  588.  "  Militibus,  et  {y)  Those  who  may  be  curious  on  this  sub- 
aliis  hominibus  suis,  ad  hoc  consentientibus."  ject  may  refer,  for  the  reasons,  to  the  first 
— Diceto  was  Archdeacon  of  London,  and  a  Report  of  theXords' Committee  on  the  dignity 
contemporary  writer.  Most  of  the  authorities  of  a  peer,  p. 92,  andl28,  &c.  The  CMr?«(Coun- 
on  this  subject  are  collected  by  Lord  Lyttleton,  cil)  held  20  Henry  III.  on  the  coronation 
Hist.  Hen.  II.  iii.   375,  et  seq.  of  Henry  III.  and  Queen  Eleanor,  comprised 

(c)  The  language  of  some  of  the  Chronicles,  the  Bishops,  Comites  and  Barones,  Bracton, 
would  take  in  a  more  extended  range,  v.  int.  fo.  417  b  ;  2  Inst.  79.  It  was  at  this  Curia 
at.  Hoveden,  page  784.  "  Hsec  est  assisa  that  the  Comites  and  Barons  being  urged  by 
Domini  Regis  (Rich.  I.)  ethcec  sunt  prsecepta  the  Bishops  to  alter  the  law  of  bastardy,  and 
de  forestis  suis  in  Anglia,  facta  per  assensum  assimilate  it  to  the  ecclesiastical  law,  uttered 
et  concilium  Archiepisc.  Comit.  et  Militum  the  celebrated  exclamation,"  quod  nolunt  leges 
totivs  regni  aui."  The  term  "  .4ssisa  "  came  Anglipe  mutare,  quee  usitatse  sunt  et  appro- 
from  Jerusalem.  batoe."  See  20  Hen.  III.  c.  9. 
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tractatse)  (a)  by  the  proceres  alone  (b)  ;  generally  speaking,  also,  it  was 
the  Proceres  who  assumed  to  decide  the  question  proposed  for  discus- 
sion :  there  can  be  little  doubt  that  what  was  thus  decided  upon  was 
treated  as  done  by  the  commonalty  of  the  realm  (c).  Sometimes, 
such  expressions  as  "  omnium  assensic,''''  and  the  like,  which  are  to 
be  found  in  Anglo-Saxon  and  early  Anglo-Norman  documents,  may 
have  been  inserted,  by  reason  of  the  assembled  multitude  having  ex- 
pressed their  satisfaction  by  plaudits  or  acclamations  (J).  It  was  still, 
however,  according  to  the  language  of  the  acts  of  the  assemblies,  as 
well  as  of  the  chroniclers  of  the  times,  the  king  who  ordained,  or  who 
made  the  law  (e). 


I  propose  now  to  endeavour  to  trace  the  origin  of  representation 
IN  Parliament;  but  it  appears  to  me  that  there  is  another  subject, 
namely,  that  of  delegation,  which  ought  previously  to  be  considered, 
and  which,  as  far  as  my  observation  extends,  has  been  generally 
overlooked. 

Every  council  assembled  for  the  despatch  of  business,  before  the 
Commons  formed  a  branch  of  the  legislature,  appears  still,  as  in  the 
Anglo-Saxon  times,  to  have  been  held  in  some  church  or  jiublic  place 


(a)  V.  Gesta  Reg.  Stephani,  inf.  addit.  note 
(1)  ;  Wikes,  page  88,  cited  below.  Bracton 
does  not  throw  much  light  on  this  subject,  v. 
1  Rep.  of  Lords'  Comm.  97.  Fleta's  de- 
scription of  the  members  of  the  King's  Great 
Council  includes  the  Prelates,  Comites, 
Barones,  Proceres,  et  alii  viri  periti;  here, 
he  adds,  "  terminatse  sunt  dubitationes  judi- 
ciorum,  et  novis  injuriis  emersis  nova  con- 
stituuntur  remedia,"  et  v.  Glanv.  vii.  c.  1. 

(6)  "  Coeperunt  nohilcs  ut  assoleut  parlia'- 
mentationis  genere,  de  regni  et  regni  negociis 
pertractare,"  Wikes,  p.  88.  A  twentieth  of 
moveables  of  all  laymen  was  then  granted  to  the 
King,  1  Rep.  Lords'  Comm.  p.  161.  See  also 
the  additional  note  (l)to  this  Chapter. 

(c)  Seethe  preamble  to  the  Statute  of  Westm. 
1,  A.D.  1275,  3  Edw.  I.,  at  which  time  the 
right  of  Boroughs  to  send  representatives  to 
Parliament  had  not  been  established  (See  1 
Rep.  Lords'  Comm.  p.  164),  certainly  not  for 
purposes  of  general  legislation  ;  v,  int.  al.  M. 
Par.  283,  38,  a.d.  1227.  See  also  on  this  sub- 
ject 1  Rep.  Lords  Comm.  p.  102,  itc,  and  the 
Saxon  Chronicle,  ad  a.d.  1006. 

(d)  See  the  extracts  in  Lord  Lytt.  Hist. 
Hen.  IT.  iii.  421,  to  450.  Lord  Lyttleton,  who 
is  inclined  to  give  the  utmost  weight  to  the 
authorities  in  favour  of  the  Commons  having 
in  some  manner  had  a  place  in  the  Great 
Councils,  observes   (p.  433),  speaking  of  the 


reign  of  Will.  IL  that  "  The  historians  of  this 
and  the  following  century,  seldom  take  notice 
of  any  but  the  greater  nobility  in  Parliamentary 
councils,"and  thisis  the  result  of  the  more  ex- 
tended enquiry  of  the  Lords'  Committee.  The 
Stat,  of  Westm.  1,  3  Edw.  L  was  made  at 
the  festivity  of  the  King's  coronation,  where 
large  numbers  would  naturally  be  collected  • 
indeed  all  the  commonalty  are  stated  to  have 
been  summoned,  "  Prisci  moris  fuit,"  says 
Florence  of  Worcester,  "  ut  magnates  Anglise 
ad  natale  Domini,  ad  Curiam  Regis  con- 
veneriut,  tarn  ad  festivitatem  celebrandam, 
quam  tum  ad  obsequium  Regi  prsestan- 
dum,  et  de  negociis  regni  deliberandum."  This 
is  very  important  to  be  borne  in  mind.  The 
Statute  of  Gloucester  was  made  at  a  Parlia- 
ment to  which  only  the  Prelates,  Earls, 
Barons,  and  the  King's  Council  were  sum- 
moned. See  the  preamble  to  the  Stat,  of 
Westm.  2,  13  Edw.  I. 

(e)  Ibid,  and  see  Reeves,  1.  216 ;  2nd 
Inst.  p.  333,  341,  366,  &c.  Indeed  the  great 
importance  which  was  attached  to  the  renewal 
of  the  Great  Charter  shows  the  sense  that  was 
entertained  in  those  days  of  the  paramount 
authority  of  the  sovereign.  One  might  have 
expected  that  a  charter  once  granted  would 
have  required  no  renewal,  at  least  on  the  part 
of  the  same  individual. 
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openly  before  the  people  (a).  All  those  who  had  any  grievances  to 
complain  of,  which  the  king  or  the  great  council  alone  could  redress, 
would  be  there  in  attendance  to  present  their  petitions,  by  which 
mode  alone  could  their  complaints  or  wishes  reach  the  ear  or  eye  of 
the  sovereign.  This  will  account,  to  some  extent,  for  the  assemblage 
of  people  who  were  present  on  these  occasions.  It  is  probable  that 
counties,  cities,  and  towns  which  had  applications  to  make  would,  as 
a  matter  of  convenience,  select  delegates  to  present  their  petitions  or 
prefer  their  complaints :  indeed,  there  was  scarcely  any  other  way  in 
which  petitions  from  distant  places  could  be  presented  (b).  But  we 
do  not  discover  any  organised  system  of  delegation  before  the  reign  of 
Hen.  III.,  much  less  do  we  find  that  the  asse/«^  of  the  commonalty,  as  dis- 
tinct from  the  magnates  (c),  was  necessary  for  the  giving  validity  to  the 
laws  enacted  at  these  councils.  Generally  speaking,  indeed,  as  regards 
all  matters  besides  taxation,  it  was  the  advice  even  of  the  Lords,  rather 
than  their  assent,  that  the  king  appears  then  to  have  required. 

I  proceed  to  the  heretofore  much  agitated  question — the  origin  of 
Representation,  and  the  establishment  of  the  Commons'  House  of  Par- 
liament. 

There  is  reason  to  believe  that,  even  before  the  49th  Hen.  III.,  writs 
from  the  king,  requiring  the  attendance  on  him  of  representatives  or 
delegates  from  the  shires,  for  some  purposes,  w  ere  not  uncommon  (d) ; 
there  are  some  indications  of  this  practice  in  the  reign  of  John  (e) ;  the 
expression  "  militiae  generalis  universitas,"  which  is  met  with  in  the 
descriptions  of  the  Parliaments  of  this  reign  would  show  that  the 
milites  or  knights  holding  of  the  king  in  capite,  or  of  some  other  class 

(a)  See  the  additional  note,  No.  (1).  their  representatives  being  incorporated  with 

(5)  There  are   many  petitions  entered  in  the  Commons  in  the  lower  House.     It  would 

the  Rolls  of  Parliament  of  the  early  part  of  appear  that  neither  the  representatives  of  the 

the  reign  of  Edw.  I.,  and  before  representa-  milites  or  of  the  boroughs  were  distinguished 

tion   was   established  by  him   as    a  system,  as  magnates;  in  the  earliest  writs  (as  in  48 

which  it  is  probable  were  so  presented ;  v.  int.  Hen.  Ill)  the  persons  elected  were  to  come 

al.  6  Edw.  I.  p.  6,  petition  from  the  County  "Nobiscum  et  cum  Prelatis  et  Magnatihus 

of  Chester;  18  Edw.   I.  p.  46,  47,  49,  52  ;  regni  tractaturi;"  see  1  Rep.  Lords'  Comm. 

from  the  Counties  of  Norfolk  and  Lincoln,  p.  142-3-4. 

et  V.  p.  51  and  55  ;  the  two  last  were  from  {d)  Second  Report   of   Lords'  Committee 

the  City  of  London:  and  see  Guizot,  Essais,  (1820,)  p.  5;  the  writs  for  the  expenses  of 

(ed.  1845,)  p.  298-9,  temp.  Hen.  III.  a.d.  the  knights  chosen  and  sent  are  there  referred 

1223.  to.      M.  Guizot  gives  a  very  clear,  and,  as  it 

(c)  From  the  time  of  Edward  II.  if  not  appears  to   me,    in  the  main,  very   accurate 

before,   milites   were    sometimes   classed    as  account  of  the  introduction  of  the  representa- 

magnates,  Fetyt  [16]  ;  and  see  Lord  Lytt.  iii.  tion  of  counties.     See  his  Essays,  (ed.  1845,) 

386  ;  and  up  to  the  time  of  the  charter  of  p.  297,  efseg. 

John  the  lesser  barons  were,  in  all  probability,  (e)  1  Rep.  of  ditto,  p.  60,  "  ad  loquendum 

always  classed  amongst  the  magnates ;  so  that  nobiscum  de  negotio  Regni  nostri.'' 
this  class  lost  much  of  their  consequence  by 
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not  now  to  be  clearly  ascertained,  were  assembled  (a).  The  same 
practice  was  resorted  to  in  the  early  part  of  the  reign  of  Edw.  I.  {h). 
— Next  as  to  the  Representation  of  Cities  and  Boroughs  in  Parliament. 

Before  the  reign  of  John  many  towns  appear  to  have  acquired  by 
charters  (c)  and  by  custom,  an  exemption  from  arbitrary  taxation;  so 
that  that  sovereign  and  his  successors  found  it  necessary  to  use  the 
form  of  solicitation  in  requiring  from  those  boroughs,  the  contributions 
which  the  Anglo-Saxon  and  earliest  Anglo-Norman  sovereigns  had 
demanded  as  of  right  {d) ;  and  it  is  by  no  means  improbable  that 
deputies  or  delegates  from  these  boroughs  may  have  attended  the 
councils  summoned  for  general  taxation  (e). 

In  the  49  of  Hen.  III.  (the  king  being  then  in  the  power  of  the 
Earls  of  Leicester  and  Gloucester)  writs  were  issued  to  the  sheriffs 
requiring  them  to  choose  two  milites  from  each  county,  and  two  bur- 
gesses from  each  city  and  borough  throughout  England,  to  attend  the 
Parliament  which  was  then  to  be  held,  ^'tractaturi  cum  magnatibus"  (f). 
There  is  no  record  of  any  similar  proceeding  in  that  reign,  or  in  the 
early  part  of  the  reign  of  Edw.  I.  {g).     But  in  the  23rd  year  of  the 


(a)  Y.int.  al.  M.  Par.  ad  a.d.  1246,  p.  619. 

(b)  See  Brady  on  Boroughs,  p.  61. 

(c)  See  1  Rep.  Lords'  Comm.  (reprinted) 
p.  49. 

{d)  "  Rex  scribit  omnibus  dominicis  suis, 
per  totum  regnum,  de  ejus  suorum  que  vali- 
tudiiie  ;  de  ejus  victoriis,  et  nominatim  necnon 
quomodo  ipse  per  manus  fratris  Will,  de  sanct. 
Andreno,  recipit  literas  Dom.  Papae  relaxa- 
tionis  interdicti  Anglise,  pro  quo  relaxand. 
enixe  eos  rogat  ut  ei  in  prsstito  subsidium 
prsestant,"  Rot.  Pat.  15  Johan.  m.  3.p.  41 .  Ed. 
of  Record  Comm.  This  is  much  the  sort 
of  letter  that  would  have  been  sent  by  a  Roman 
emperor  to  procure  a  benevolence,  in  the  way 
of  "  aurum  coronarium"  from  the  provincials. 
See  Inquiry  into  the  origin  of  the  Laws,  &c. 
of  Modern  Europe,  p.  65-6,  and  Cod.  Theod. 
xii.  tit.  13,  and  the  Commentary,  torn.  iv.  p. 
601-2,  et  V.  Rot.  Pat.  p.  26 ;  Rym.  Feed.  i. 
815 ;  and  see  Brady  on  Boroughs,  58  and  66, 
as  to  the  same  practice,  temp.  Edw.  I. 

(c)  Hoveden,  p.  642,  expressly  mentions 
that  deputies  from  all  the  urbes  in  England 
were  summoned,  a.d.  1188,  temp.  Hen.  II.  to 
have  an  assessment  made  upon  them ;  et  v. 
Gerv.  Tilb.  p.  1410,  2.  Some  boroughs  may 
have  sent  such  deputies  by  immemorial  cus- 
tom ;  and  thus  the  claims  of  St.  Albans  and 
Barnstaple,  mentioned  and  discussed  by  Mr. 
Hallam,  Mid.  Ages,  iii.  p.  42,  et  seq.  and  in  1 
Rep.  of  Lords'  Committee,  p.  380  and  381, 


may,  probably,  be  accountedfor  andreconciled 
with  history.  The  letter  addressed  to  the 
collectors,  a.d.  1232  (Hen.  III.),  M.  Par. 
320,  begins  "  sciatis  quod  archiepisc.  abbat. 
prior,  et  clerici  terras habentes,' '  &c. ' '  Comites, 
barones,  milites,  liberi  homines,  et  villani  de 
regno  nostro  concesserunt  nobis  in  aitxilium 
xl.  partem  omnium  mobilium  suorum,  &c. ;" 
it  proceeds,  "  provisum  est  generaliter  hpra- 
dictis  fidelibus  nostris  quod  prsedicta  quad- 
rigessima  hoc  mode  assideatur;"  namely,  four 
persons  were  to  be  chosen,  to  act  with  the 
mayor  (prsepositus)  of  each  city ; — those 
who  had  not  to  the  value  of  forty  pence  were 
not  to  be  assessed. 

(/)  Rot.  claus.  49  Hen.  III.  M.  II.  dors. 
Append,  to  Report  of  Lords'  Committee. 
Mons.  Guizot's  account  of  the  nature  and 
consequences  of  the  Earl  of  Leicester's  at- 
tempted usurpation  is  particularly  worthy  of 
attention  by  the  English  reader. 

{g)  I  must  refer  those  who  are  curious  on 
this  subject  to  the  7th  and  8th  divisions  of 
the  1st  Report  of  the  Lords'  Committee,  par- 
ticularly p.  164.  The  practice  of  sending 
assessors  to  collect  from  each  borough  sepa- 
rately, the  15ths  or  other  taxes  granted  by  the 
parliaments,  at  which  representatives  (milites) 
from  the  counties  attended  but  not  from 
cities  or  boroughs  as  distinct  from  the  coun- 
ties, seems  to  have  prevailed  in  the  early  part 
of   the  reign  of   Edward  I  (see  the   several 
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reign  of  Edw.  I.  the  right  of  the  burgesses,  as  well  as  of  the  milites, 
to  have  a  deliberative  voice  by  their  representatives  in  Parliament,  in 
regard  to  the  granting  and  Levying  of  Aids,  appears  to  have  been  ex- 
pressly recognised  and  finally  established  (a)  ;  which  was  an  important 
step  towards  their  obtaining  a  voice  in  matters  of  general  legislation. 
The  changes  which  had  taken  place  at  that  time  in  the  distribution  of 
property,  rendered  necessary  some  change  in  the  distribution  of  political 
power.  The  new  orders  of  men  who  were  rising  into  consequence  in 
the  cities  and  boroughs  could  not  be  treated,  as  they  had  been  down 
to  the  time  of  John,  like  the  abject  dependents  of  former  times. 
Besides,  Edward  I.  was  in  constant  want  of  money  for  his  foreign 
wars ;  and  he,  no  doubt,  found  it  an  easier  and  shorter  process 
to  obtain  grants  from  representatives  of  his  cities  and  boroughs  in 
Parliament,  than  to  send  his  justices  through  the  kingdom  to  solicit 
or  exact  a  gift  or  tallage  from  each  particular  city  and  borough  (h). 
Nor  had  his  barons,  and  other  military  tenants  in  capite,  shown  a  dis- 
position to  be  very  liberal,  even  if  he  could  have  still  relied  upon  their 
power  to  bind  the  community  at  large  (c). 

The  right  of  the  representatives  of  the  Commons  to  interfere  in 
matters  of  General  Legislation,  was  expressly  recognised  in  the  stat.  15 
Edw.  II.  A.D.  1322,  whereby  it  is  ordained,  "  That  the  matters  for  the 
state  of  the  realm  shall  be  established  in  Parliaments  by  the  Lord  the 
King,  with  the  assent  of  the  Prelates,  Lords,  and  Barons,  and  the 
commonalty  of  the  realm,  according,"  as  it  is  there  stated,  "  as  it  hath 


documents  cited  by  Dr.  Brady  on  Boroughs,  (c)  See  a  very  able  article  on  the  subject, 

p.  58.  64,  particularly  the  writ  22  Edw.  I.  I  presume  from  the  pen  of  Mr.  Allen,  in  the 

p.  61,)  and  down  to  23  Edw.  I.  It  seems  that  Edinburgh  Review,  No.  XIX.  p.  26,  et  seq. 

the  cities  and  boroughs  holding  of  the  king  The  Lords'  Committee  (or  Lord  Redesdale, 

were    sometimes    separately    taxed    in    pro-  the   chief  compiler),   much    to    their    credit, 

portion  to  what  was  granted  to  the  king  by  amended  the  Report  of  1819,  before  referred 

the  city  of  London,  to  supply  his  necessities,  to,  in  many  respects,  from  the  very  judicious 

apparently  without  reference  to  Parliament.  suggestions  contained  in  this  article.     In  the 

See  the  writ  23  Edw. I.  Brady,  p.  66.    Brady,  reprinted   Report  of  1823,  p.  204,  it  is  sug- 

I  believe,  may  be  safely  cited  for  the  documents  gested,  and  Mr.  Brodie,  in   his  Introduction 

he  does  set  out  ;  and   I  may  observe  that  his  to  the  History  of  England,  supports  the  same 

general  views  are   very  much  confirmed  (not  opinion,  that  the  king  might  not  have  been 

by  direct  reference)  by  the  report  of  the  Lords'  unwilling  to  form  an  assembly  so  constituted 

Committee.  as  to  become  a  balance  to  his  great  men  ;  and 

(«)   "  Ut  quod  omnes   tangit   ab   omnibus  see   Lords'  Report,  p.  473-4.     This  opinion 

approbetur  ;"    writ,   30   Sep.  23  Edw.;    see  had  been  entertained  by  Dr.  Johnson.    "The 

1  Report  of  Lords'  Committee,  p.  205.  211,  House  of  Commons,"   said  he,  "was  origi- 

and  see  the  writ,  3rd  Oct.  same  year  ;"  et  ad  nally  not  a    privilege  of   the    people,   but    a 

faciendum,"   &c.  ibid.   212.      The  import  of  check  for  the  Crown  on  the  House  of  Lords," 

these  terms  has  caused  much  discussion,  which  — Boswell's  life,   ed.   Malone,  iv.  243.     Dr. 

has  now  lost  its  interest.  Johnson,  I  may  remark,  had  picked  up,  pro- 

(J)  Edward  III.  who  was  in  the  like  ne-  bably  from  Mr.  Ballow,  what  appears  to  me 

cessity,  called  no  fewer  than  seventy  Parlia-  to  be  a  pretty  accurate  notion  of  the  sources 

ments  during  his  reign.  of  our  laws,  v,  int.  al.  ibid.  ii.  p.  228. 
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heretofore  been  accustomed'^  (a).  From  this  time,  at  least  (5),  whenever 
the  Crown  required  an  aid,  the  convention  of  such  an  assembly  became 
a  necessary  measure  (c)  ;  and  thus  the  Commons  obtained  an  effectual 
engine  for  obtaining  favourable  answers  to  their  petitions  in  all  matters 
of  general  or  particular  interest.  The  dependence  on  Parliament, 
which  the  defective  title  of  the  Lancastrian  sovereigns  necessarily  oc- 
casioned, gave  great  additional  opportunities  for  the  effectual  ex- 
ercise of  this  power  on  the  part  of  the  Commons.  The  Act  above 
referred  to  left  untouched  the  judicial  power  of  Parliament  in  which 
the  commonalty  then  took  no  part,  and  in  which,  in  the  reign  of 
Henry  IV.,  the  commonalty  expressly  disclaimed  all  right  to  inter- 
fere (d). 

No  contemporary  historian  that  I  am  aware  of  has  mentioned  or 
adverted  to  any  separation  of  the  Parliament  into  distinct  Houses  (e); 
nor  do  any  of  the  records  of  Parliament  (/),  as  I  believe,  indicate  that 
any  such  separation  took  place.  It  is  not  improbable,  therefore,  con- 
sidering the  marked  distinction  between  the  Magnates  and  the  Com- 
mons, which  was  always  kept  up,  that,  from  the  first,  the  representatives 
of  the  counties,  and  cities,  and  boroughs  deliberated  together  in  a  dis- 
tinct place,  or  room  of  assembly  ;  or,  at  least,  in  a  distinct  part  of  the 
church  or  building  where  the  Parliament  was  held :  indeed,  the  Com- 
mons sometimes  met  in  one  town,  whilst  the  Lords  and  Knights  were 
assembled  in  another  (^).  I  proceed  to  notice  the  rise  and  establish- 
ment of  the  Modern  mode  of  legislation. 

Prior  to  the  reign  of  Edward  I.  laws  appear  to  have  been  drawn  up 
and  proposed  to  Parliament  by  the  King  (A).  After  the  representatives 
of  the  Commons  were  admitted  as  members  of  the  Parliament,  a  mode 
was  opened  to  the  community  at  large  for  having  their  petitions  pre- 
sented, and  attended  to.  The  laws  from  this  time  usually  originated 
in  petitions  {i)  presented  by  the  Commons,  or  by  the  Lords  and  Com- 

(fl)  See  Stat,  of  the  Realm,  i.  p.  189.    "By  council  as  a  body,  and  sat  with  the  Lords, 

whatever  violence  this  Act  was  obtained,   it  but  were  now  represented  by  the  knights  of 

declared  the  constitutional  law  of  the  realm,  the  shires.     Sir   Wm.  Blackstone,  Com.    iv., 

and  it  must  be  considered  as  fixing  a  basis  495,  fixes  the  date  of  the  assumedseparation  of 

different  from  that  of  the  Charter  of  John,"  the  Common's  House  in  the  reign  of  Edward 

Lords'  Report,  1823,  p.  282.  III.  See  also  Guizot,  Essais  (1845),    p.  331. 

{b)  V.  ibid.  p.  230,  as  to  the  disputed  Stat.  (/)  But  see  Lord  Campbell's  Lives  of  the 

de  tallagio  non  concedendo,  25  Ed.  1.  Chancellors,  1,  p.  217. 

(c)  Ibid.  229,  230,  232,  et  v.  282.  {g)  One   instance  occurred   at  the  Parlia- 

{d)  Ibid.  p.  472.  ment  of  Acton  Burnell.     See  Guizot,  Essais, 

(e)  A   separation   certainly  took   place   in  p.  332. 
respect  to  the  lesser  barons,  (v.  supra,  p.  264)  (h)  Hale,  Hist.  C.  L.  ;  Hallam'sMid.  Ages, 

who  up  to  the  time  of  John,  as  has  already  iii.  p.  71. 
been  mentioned,  were  summoned  to  the  great  (i )  The  petitions   in   Parliament    to    the 
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mons,  to  the  King,  or  to  the  King  and  his  council  (a).  The  statutes 
were  drawn  up  after  the  end  of  each  Parliament,  from  such  of  the 
petitions  and  the  answers  as  were  considered  fit  to  be  converted  into 
permanent  laws  (Z>) ;  and  after  having  been  shown  to  the  King,  and 
his  consent  obtained,  they  were  entered  on  the  Rolls  of  Parliament. 
Writs,  in  the  name  of  the  King,  were  then  sent  into  every  county, 
with  directions  to  have  the  statute  proclaimed  (c).  So  that  the  sta- 
tutes, whether  they  originated  with  the  King  or  not,  very  commonly 
assumed  the  form  of  royal  ordinances,  or  concessions  from  the  King, 
and  were  promulgated  as  proceeding  from  the  royal  authority  alone  {d). 

In  the  reign  of  Edward  III.  the  following  form  was  usually  adopted 
— "  These  be  the  articles  accorded  in  the  Parliament  of  our  Lord  the 
King,  by  our  said  Lord  the  King,  with  the  assent  of  the  Prelates,  Earls, 
and  Barons,  and  also  at  the  request  of  the  Knights  of  the  shires,  and 
the  Commons  by  their  petitions  put  in  the  said  Parliament,"  though 
this  form  is  not  uniformly  adhered  to  (e). 

The  Commons  were,  on  some  occasions,  joined  with  the  King  and 
ihe  \uOr A?,,  2iS  enacting  parties  {f),  or  as  giving  their  assent  together 
with  the  Lords  {g). 

It  was  in  this  and  the  succeeding  reign  that  the  Court  of  Chancery 
grew  up  into  permanent  existence ;  and,  considering  the  power  which 
that  court  assumed,  scarcely,  as  I  have  before  observed,  less  than  legis- 
lative, the  unpopularity  of  the  court  could  hardly  have  been  so  general 
as  the  language  of  the  petitions  presented  by  the  Commons  in  Parlia- 
ment would  lead  one  to  suppose  ;  or  with  a  legislature  having  such 
powers  as  are  above  described,  it  is  hardly  possible  that  the  Chancel- 
lors, great  as  was  the  influence  of  the  clerical  character  especially 
when  clothed  with  the  highest  ecclesiastical  offices,  should  have  been 


King,  the  Grantz,  or  Lords,  and  the  Council,  the  earlier  part  of  his  reign  the  statutes  are 

relating  to  private  and  judicial  matters,  were  stated  to  be   made,    of  the    King's    special 

of  a  different  nature.  grace.     See   6   Edw.   1,   Stat,  of  Gloucester ; 

(a)  The  Lords    and    Commons,   in   some  18  Edw.  1,  Stat,  of  Quo  Warranto, 

cases,  petitioned  separately,  in  others,  jointly.  There  was  a  distinction  between  ordinances 

Cotton's  Ab.  p.  .33,  &c.      The  King  and  his  and  statutes,  Ruffhead's  Pref.  p.  xiii.  which  is 

select  council,  it  seems,  sometimes  took  upon  not  now  very  well  understood.      Mr.  Hallam 

themselves    alone,  to    give  an    answer    dis-  has,  perhaps,  thrown  all  the  light  on  this  sub- 

pensing   even  with   Statutes,   v.  Rot.  Pari.,  ject  that  can  be  given,  see  his  History  of  the 

8  Edw.  II.  p.  292.  Middle  Ages,  chap.  viii. 

{b)  V.,Hallam,  Mid.  Ages,  iii.  p.  72.  (e)  Stat,  of  the  Realm,  i.  p.  276. 

(c)  Rot.  Pari.  ii.  130,  no.  42  ;  Pref.  to  the  (/)  V.  int.  al.  34   Edw.  III.,  Stat,  of  the 

Stat,  of  the  Realm,  p.  xxxv.  notes  ;  Pref.  to  Realm,  p.  364,  et  v.  ib.  p.  277  ;  but  neither 

Ruffhead's  Stat.  p.  xiii.     Court  of  Chancery  Lords  'nor  Commons  persevered  in  requiring 

Vindicated,  1  Rep.  Ch.  p.  27.  to  be  enacting  parties. 

{d)    The  Stat.    34    Edw.    I.,   as   to  joint  {g)  V.  fw/.  a/,  the  Letters  Pat.  at  the  end  of 

tenants,  as  we  now  have  it,  is  in  the  form  of  Stat.  15  Rich.   II.,  ed.  Ruff.     In  the   Stat. 

Letters  Patent,  Stat,  of  the  R.  l,p.  145.     In  33  Edw.  I,  recited  in  the  Stat,  of  Carliol,  35 
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able  to  establish  such  a  jurisdiction.  If,  as  is  very  commonly  repre- 
sented, the  Chancellors  had  decided  the  cases  brought  before  them 
according  to  their  own  private  notions  of  right  and  wrong,  without 
reference  to  principle  or  settled  rules,  it  is  scarcely  to  be  believed  that 
such  a  jurisdiction  would  have  been  tolerated,  especially  knowing,  as  we 
do,  that  the  Common  Law  at  this  time  was  a  refined  and  settled  system; 
and  every  decision  of  the  Chancellor  must  in  some  way  have  inter- 
fered with  the  Common  Law,  or  its  course  of  procedure :  but  of  this 
more  hereafter. 

The  first  statute  to  be  met  with  in  the  English  language,  is  in  the 
first  year  of  Edw.  IV.  All  the  statutes  from  1  Rich.  III.  c.  1,  are  in 
English  (a). 

Many  inconveniences  arose  to  the  subject,  and  numerous  irregu- 
larities were  occasioned,  from  the  ancient  mode  of  framing  and  pub- 
lishing the  statutes :  sometimes  no  statute  was  made,  though  agreed 
on — things  agreed  upon  were  occasionally  omitted — sometimes  things 
neither  prayed  for,  nor  agreed  to,  were  added  ;  and  sometimes  entire 
statutes  were  made,  to  which  neither  Lords  nor  Commons  had  assented. 
The  Commons,  in  the  reign  of  Henry  IV .,  petitioned  for  a  remedy  for 
these  inconveniences  and  abuses  ;  and  the  King,  in  answer,  conceded, 
that  in  future  the  clerks  of  the  Parliament  should  draw  up  the  Acts, 
with  the  advice  of  the  justices,  from  the  substance  of  the  proceedings, 
and  then  show  them  to  the  King  for  his  assent  {h). 

In  the  succeeding  reign  (Henry  V.)  the  King,  in  answer  to  a  peti- 
tion of  the  Commons,  conceded  that  nothing  should  be  enacted  on  the 
petition  of  the  Commons  that  was  contrary  to  their  asking,  whereby 
they  should  be  bound  without  their  consent  (c).  But  the  due  enact- 
ment of  laws  as  assented  to  by  the  Lords  and  Commons,  was  for  the 

Edw.   I.,  A.D.  1306,  Stat,  of  the  Realm,  i.  debent ;  ut  universi,  prsescripto  earum  mani- 

117,  in  the  various  readings  at  the  foot,  and  festius  cognito,    vel    inhibita    declinent,    vel 

in  that  Stat,  itself,  as  set  out  in  the  Rolls  of  permissa  sectentur,"     Edict  of    Valentinian, 

Parliament,  Rot.  Pari.  i.  p.  217,  the  consent  Cod.  Just.  i.  14.  9. 

of  the  commonalty  is  recorded.     In  the  same  {b)  Rot,  Pari.  2  Hen.  IV.  Pref.  to  Stat,  of 

statute,  as   published  by  the  commissioners,  the  Realm,  p.  xxxv.  notes.     In  this  reign  the 

the  words   are,    "the  consent  of  the   Earls,  Commons,  though  they  style  themselves  "  les 

Barons,   Nobles,  and  other  great  men,"  but  poverescommunes,"stood  so  high  in  the  King's 

the  words  "  and  of  the  Commons,"  are  stated  graces  for  the  supply  that  they  had  voted,  that 

as  a  various  reading  from  the  Exempl.  pro  he  invited  all  the  members  to  dine  with  him, 

S'co^,  p.  151,  152  ;  little  care  appears  to  have  together    with   the   Lords,  on   the  following 

been  taken  in  those  days  as  to  forms,  at  least  Sunday,  Rot.  Pari.  iii.  p.  493. 
on  the  part  of  the  Commons.  (c)  See  the  petition,  and  the  answer  from 

(a)  It  seems  only  then  to  have  been  dis-  Rot.  Pari.  VI.  p.  32 ;  Hallam's  Middle  Ages, 

covered  that  "  Leges   sacratissimse  quae  con-  iii.  135;  RufFhead,  Pref.  p.  xiv. 
stringunt  hominum  vitas,  intelligi  ab  omnibus 
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first  time  effectually  secured  by  the  practice  which  obtained  in  the 
reign  of  Edw.  IV.,  and  has  continued  ever  since,  of  reducing  the  peti- 
tion or  bill  into  the  form  of  an  Act,  and  presenting  it  in  that  state  for 
the  royal  assent,  or  rather,  as  it  should  be  called, ^a^,  looking  to  the 
terms  in  which  that  assent  is  conveyed  {a). 

From  the  reicjn  of  Hen.  VII.  downwards,  the  statutes  have  been 
uniformly  drawn  up  as  made  with  the  assent  and  by  the  authority  of 
the  Commons  (b)  equally  as  of  the  Lords ;  though  the  imperial  style 
is  still  so  far  preserved,  that  the  sovereign  enacts  (c)  by  the  special 
authority  of  the  Lords  and  Commons  in  the  particular  case  {d).  The 
emperors  acted  on  the  assumption  that,  under  the  Lex  Regia  (e),  a  ge- 
neral authority  was  given  to  them  to  enact  in  every  possible  case, 
and  that  what  council  they  should  take,  was  left  entirely  to  them- 
selves (/). 

Such  is  the  engine  by  means  of  which  new  laws  are  now  constructed, 
and  the  existing  laws  are  altered  or  amended.  Whilst  the  proposing  of 
laws  was  the  duty  of  the  Sovereign,  the  responsibility  as  to  the  state  of 
the  law  may  be  considered  to  have  resided  there  also ;  that  responsi- 
bility now  rests  nominally  with  the  government.  The  course  of  events 
has  conferred  on  the  community  at  large,  ample  powers,  if  they 
choose  to  call  them  into  action,  through  their  elected  representatives, 
either  to  enforce  this  responsibility  on  the  part  of  the  government,  or 
themselves  to  assume  the  initiative  in  legislation.  It  is  with  the 
people,  therefore,  that  the  real  responsibility  now  rests,  if  from  the 
neglect  or  omission  of  those  to  whom  the  duty  now  immediately  at- 

(a)  See  the  preface  toRuffhead's  Stat,  at  passed  on  the  special 7;e^27/ow  o///ie  Cc^jwmon*  ; 

Large,  p.  xv.  and  the  references  ;  and  supra,  so  indeed  are  all  Acts,  which,  according  to  the 

p.  80,  note  {j).  established  privilege  of  the    Commons,    can 

{b)  It  appears  that  the  Commons  kept  no  only  originate  in  their  House, see  {int.  al.)  ; 

journals  of  their  proceedings  till  the  reign  of  the  stat.  7  &  8    Vict.  c.  4,  for  reducing  the 

Edw.  VI.,  Hobart,  Rep.  109.  3^   per    Cent,  Stock  to  3  per  Cent. 

(c)  The  Royal  assent  is  now  given  in  the  (e)  It  seems  that,  but  for  Gardyner,  Lord 
words,  "Z/fl  Regne  le  Voet,"  ("  Principi  Cromwell  would  have  persuaded  Henry  VIII. 
Placet  ")  as  from  the  earliest  times,  v.  int.  al.  to  act  on  the  Lex  Regia,  in  its  literal  sense. 
sup.  p.  11,  p.  80,  note  (_; ).  To  a  bill  from  the  Lord  Campbell's  Lives  of  the  Chancellors,  ii. 
Commons   imposing  a  tax,  it  is  in  this  form,  p.  70. 

"  La  Regne  remerciesesloyauxsujets,  accepte  (/")     The  writs   for  the  election  of   repre- 

lonr  Benevolence  etatissi  le  voet."    The  Royal  sentatives    to  Parliament,    which  are   in  the 

assent   to    a    private  act  is    given  in   similar  name    of  the  King,    emanate  from,    and   are 

language,  " /Sot/ ya?7  come  il  est  desire."   V.  returnable   in    the    Chancery.      Lord    EUes- 

supra,  p.  125.  n.  (c).  mere,    with    some    plausibility,    endeavoured 

[d)  The  ordinarystyle  of  Acts  of  Parliament  in  the  time  of  James  I.,  to  establish  the  right 
is,  "  Be  it  enacted  by  the  Queen^s  most  excellent  to  judge  of  the  propriety  of  the  returns  to  the 
iVfo/es^y,  by  and  with  the  advice  and  consent  of  writs  issued  from  the  office  of  which  he  was 
the  Lords  Spiritual  and  Temporal  and  Com-  the  head  ;  but  the  Commons  completely  de- 
mons in  the  present  Parliament  assembled,  feated  him,  see  Lord  Campbell's  Lives  of  the 
and  by  the   authority   of  the  same."      The  Chancellors,  ii.  p.  221. 

annual  Appropriation  Act  is  expressed  to  be 
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taches,  the  state  of  the  law,  or  of  its  administration,  is  suffered  to  re- 
main as  it  is  ;  when,  on  a  temperate  and  judicious  review  of  the  entire 
system,  it  may  appear  to  require,  and  be  capable  of,  any  practical  and 
real  amendment  (a). 

(rt)    See  the   Additional  Note  (2)   to  this  Chapter. 


ADDITIONAL  NOTE  (1)  TO  CHAPTER  XI. 

At  the  Curia  or  Council,  held  by  Henry  III.  on  his  birthday,  a.d.  1225,  for  granting 
a  15th  "presentibus  clero  et  populo  cum  magnatibus  regionis,"  (M.  Par.  272,  18.) 
Hubert  de  Burg,  the  King's  Justiciary,  stated  "  Coram  Archiepisc.  Episc.  Comit. 
Baronibus,  et  aliis  universis,"  the  injuries  the  King  had  received,  as  regards  his  trans- 
marine dominions.  The  ma^nato  replied  that  they  would  consent  to  the  required  supply, 
if  the  King  would  concede  the  liberties  which  they  demanded.  The  expressions  (iii'c?.  p. 
283,  38) "  ab  Anglia  tota  concessam,"  would  seem  plainly  to  show  that  the  consent  of  the 
magnates  was  then  considered  as  binding  on  the  nation  at  large.  See  also  the  account 
given  by  the  same  author,  of  the  Council  held  a.d.  1232,  (M.  Par.  p.  314,  28,  et  v.  p. 
367  &  8,  A.D.  1237).  In  some  of  the  Charters,  as  that  of  9th  Hen.  III.  milites,  libere 
tenentes,  et  omnes  de  regno,  are  stated  to  have  joined  in  the  grant  of  the  aids  given  to 
the  King,  which  cannot  be  understood  as  meant  literally,  (See  1st  Report  of  Lords' 
Comm.  p.  80.)  The  following  authorities  will  tend  to  throw  additional  light  on  this 
subject :  "  Anselmus  autem,  Episcopis,  Abbatibusi  et  Principibus  ad  se  a  regio  secrete 
vocatis,  eos  et  adsistentem  monachorum,  clericorum,  et  laicorum  numerosam  multitu- 
dinem,  hoc  voce  alloquitur,  &c."(Eadm.  Hist.  Nov.  26,  etv.  ibid.  27).  "Dehinc  presente 
Anselmo,  astante  multitudine,  annuitRex  et  statuit,"(v.Hovenden,  ad  a.d.1108.)  "Om- 
nibus igitur  Summatibus,  cum  primis  populi,  ad  concilium  Londoniis  conscivit.  Illis 
quoque  quasi  in  unam  sentinam  illico  confluentibus,  ecclesiarumque  columnis  sedendi 
ordine  dispositis,  vulgo  etiam  confuse  et  permixtim  ut  solet  ubique  se  ingerente,  plura 
regno  et  ecclesise  profitura,  fuerunt  et  utiliter  ostensa  et  salubriter  ^er/r«c^afa,"  Gesta, 
Reg.  Steph.  apud  Du  Chesne,  Hist.  Normann.  p.  932.  3.  Lord  Lytt.  Hen.  II. 
Brompton  records  a  concilium  held  in  London  "  coram  omni  Populo  totius  civitatis 
Londinensis,"  Brompt.  1226,  temp.  Rich.  I. 

I  would  here  remark  that  in  the  very  learned  work  of  Dr.  Lappenberg,  published 
by  Mr.  Thorpe,  an  account  is  given  of  the  different  authors  of  the  Chronicles  to  which 
most  frequent  resort  must  be  made  in  tracing  the  legal  and  constitutional  history  of 
England  ;  from  that  work  the  relative  value  of  the  testimony  of  these  several  writers 
may  be  ascertained.  Lord  Lyttleton,  the  author  of  the  Treatise  in  the  Edinburgh 
Review  before  cited,  Mr.  Clarke  in  his  Vestigia  Anglicana,  and  Mr.  Ingram  in  his 
Preface  to  the  Saxon  Chronicles,  (p.  vii.  et  seq.)  have  given  material  help  on  this  sub- 
ject, but  I  much  wish  that  Dr.  Lappenberg'a  work  had  come  to  my  hands  a  little  earlier. 
This  work  appears  to  have  been  compiled  in  part  from  a  work  of  the  late  Mr.  Petrie,  ex- 
ecuted, as  I  understand,  under  the  directions  of  the  Record  Commissioners.  Mr.  Petrie's 
work  is  not  in  the  Library  of  Lincoln's  Inn,  or  of  the  Inner  Temple,  Dr.  Lappenberg 
seems  to  have  had  it  so  long  ago  as  1833 ;   see  his  Introduction,  p.  xxv. 

T 
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ADDITIONAL  NOTE  (2)  TO  CHAPTER  XL 

Modern  Legislation. 

It  is  always  treated  as  a  maxim,  that  it  is  the  "first  duty  of  the  Government  to  provide 
for  the  due  administration  of  justice"  (1).  Justice  depends  upon  the  law,  and  it  would 
seem  necessary  that  care  should  be  taken  that  the  law,  on  which  justice  in  its  practical 
application  depends,  is  in  as  good  a  state  as  the  advancement  of  knowledge,  the  state  of 
society,  and  other  circumstances  will  permit.  The  constant  fluctuation  of  all  human 
affairs, — the  new  sorts  of  transactions  in  which  men  from  time  to  time  engage,  the  new 
relations  in  which  they  stand  to  one  another,  make  it  absolutely  necessary  for  their 
welfare  and  even  for  the  peace  of  society,  that  such  corresponding  changes  as  wisdom 
and  experience  may  sanction  should  from  time  to  time  be  made  in  the  law  ; — according 
to  the  maxim  above  alluded  to,  this  duty  devolves  upon  the  Government. 

As  regards  the  amendment  of  the  laws  relating  to  jurisprudence  in  its  several 
branches,  the  Chancellor  is  the  only  member  of  the  Government  who  is  competent  to 
undertake  such  a  task.  But  the  other  duties  political  as  well  as  judicial  which  are 
imposed  upon  this  high  officer  and  which  call  for  his  immediate  hourly  attention,  are 
of  themselves  so  overwhelming,  that  we  are  not  to  wonder  that  what  has  been  found 
most  pressing  has  been  attended  to,  and  that  the  duties  of  the  Chancellor  as  to  the 
superintendence  of  the  state  of  the  law,  and  of  its  administration,  has  been  generally 
prsetermitted,  for  under  the  circumstances  perhaps  "  neglected  "  would  be  too  harsh 
a  term  (2). 

A  review  of  what  has  passed  within  our  own  times  will  illustrate  and  confirm  what 
is  above  advanced.  Great  alterations,  which  from  their  having  obtained  the  sanction 
not  only  of  the  legislature  but  of  the  most  distinguished  members  of  the  profession  I 
may  safely  call  improvements,  have  been  made  in  almost  every  branch  of  the  law,  and 
in  the  mode  of  its  administration  (3).  But  who  have  been  the  originators  of  these 
improvements  ?  with  one  bright  exception — private  individuals ; — some  of  them  mem- 
bers of  Parliament,  others  not,  but  all  of  them,  with  the  exception  above  alluded  to, 
wholly  unconnected  with  the  Government.  Thus,  the  improvements  which  have  lately 
been  carried  into  eff'ect  in  the  law  relating  to  Real  Property,  are  mainly  to  be  attributed 
to  writings  of  the  late  Mr.  Miller,  Q.  C.  (4),  and  Mr.  Humphreys; — in  the  Criminal 
Law,  to  Sir  Samuel  Romilly,  Sir  James  Mackintosh,  and  here  the  exception  I  have 
alluded  to  applies — Sir  Robert  Peel  (5) ; — in  the  rules  of  Pleading  and  Practice  in  the 

(1)  lam  now  chiefly  following  the  speech  in  the  Common  Law  Courts,  will  be  noticed  in 
delivered   by  Lord  Langdale,  Master  of  the      the  next  Chapter. 

Rolls,  in  the  House  of  Lords,  June,   1836,  (4)  It  appears  from  Mr.Twiss's  Life  of  Lord 

which  appears  to  me  to  contain  an  exposition  Eldon,  that  Mr.  Miller's  publications  excited 

of   the  true  principles   on  which    legislation  some  displeasure  on   the  part  of  that  noble 

should  be  conducted;  an   opinion,  however,  person.     Those  who  knew  Mr.  Miller  will  not 

which  I   am  bound  to   state  with  hesitation,  attribute  to  him  any  intention  to  court,  or  to 

from  the  consideration  that  not  a  single  attempt  renounce,  the  favour  of  any  one. 
has  been   made  by  any  person   in  authority,  (5)  I  allude  to  the  five  Acts,  7  &  8  Geo.  IV. 

during  the  nine  years  which  have  since  elapsed,  c.  27  toe.  31, brought  in  by  Sir  Robert  Peel, 

to  reduce  the  principles  which  it  enunciates  which  have  been  the  subject  of  eulogy  by  al- 

into  practice.  most  every  writer  on  the  Criminal  Law,  as 

(2)  See  Lord  Langdale's  printed  speech  in  having  effected  very  salutary  alterations  and 
the  House  of  Lords,  p.  7  &  13.  amendments,  particularly  by  repealing  a  great 

(3)  These  improvements,  so  far  as  they  re-  number  of  statutes,  consolidating  the  principal 
late  to  property,  and  the  mode  of  procedure  provisions  with  important  improvements,  de- 
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superior  courts  of  Common  Law,  and  in  the  law  relating  to  Charities,  to  Lord,  then 
Mr.  Henry  Brougham ; — in  the  law  relating  to  Bankruptcy ,  to  the  late  Mr.  J.  Smith, 
member  for  Midhurst ; — in  the  Practice  and  in  the  Constitution  of  the  offices  of  the 
Court  of  Chancery,  to  the  late  Mr.  Michael  Angelo  Taylor,  Mr.  Justice  Williams,  then 
Mr.  John  Williams,  the  late  Mr.  Miller,  Q.C.,  and  Mr.  Vizard. 

There  was,  indeed,  a  time  which  all  who  have  attended  to  the  subject,  those  parti- 
cularly who  have  employed  themselves  in  the  task  of  endeavouring  to  amend  the  law, 
will  remember,  when  the  Government  was  not  content  with  being  passive — when  no 
change  that  could  be  resisted  was  allowed — when  men  of  great  power  and  influence 
really  (as  we  are  bound  to  assume)  believed  that  our  system  of  law  was  not  only  better 
than  that  which  was  enjoyed  by  any  other  country,  but  was  as  a  whole,  and  in  every  part, 
better  than  anything  else  which  the  wit  of  man  could  suggest — when  Government  and 
the  law  authorities,  instead  of  watching  the  system  with  a  view  to  improvement  when 
safe  and  proper,  watched  it  only  for  the  purpose  of  its  being  kept  in  the  state  in  which 
it  then  was. — That  plan  of  resistance  was  for  a  time  eminently  successful ;  but  the  ne- 
cessity and  desire  for  change  went  on  increasing,  and  (chiefly,  as  I  have  before  ob- 
served, by  the  exertions  of  a  few  individuals,)  at  length  prevailed.  Still  the  Government 
was  without  the  power  of  itself  to  examine  into  the  real  defects  in  the  law,  and  unprepared 
to  propose  any  permanent  remedy  to  supply  its  own  inefficiency.  The  expedient  was  re- 
sorted to  of  appointing  Commissioners  to  enquire  into  the  state  of  the  law  in  its  different 
branches,  and  to  suggest  remedies  for  ascertained  grievances  (6).  From  these  Com- 
missioners reports  have  emanated,  of  the  greatest  value  in  themselves,  but  particularly 
so  from  having  been  accompanied  by  the  evidence  and  written  opinions  and  propositions 
which  were  laid  before  the  Commissioners.  "  If,"  says  Lord  Langdale,  "  there  had  beenB 
minister  able  to  bestow  his  own  time  on  the  subject,  to  consult  the  judges  and  officers 
engaged  in  the  administration  of  the  law,  and,  after  receiving  their  advice,  to  procure 
the  proper  bills  to  be  prepared,  and  to  explain  to  Parliament  the  reasons  of  the  pro- 
posed changes  ;  that  is,  if  the  Holder  of  the  Great  Seal  had  not  been  otherwise  occu- 
pied, the  country  might,  before  this  time,  have  derived  infinite  benefit  from  the  reports 
of  the  Commissioners  ;"  and,  it  may  be  added,  of  the  suggestions  which  were  printed, 
together  with  the  reports.  "  But  without  a  proper  guide,  the  Parliament  proceeds  from 
year  to  year,  blundering  in  legislation,  accumulating  one  statute  on  another  without 
system  and  without  order  ;  and  the  statutes  themselves  are  often  framed  in  such  a 
manner  as  almost  to  defy  interpretation  ;  daily  provoking  observation  in  the  courts  of 
justice  upon  the  carelessness  and  want  of  skill  of  the  Legislature"  (7). 

Even  these  attempts  to  improve  the  science  of  jurisprudence  by  legislation  (for  the 
deficiencies  in  which  the  original  framers  of  the  Acts  are  not  always  responsible), 
have  been,  for  the  most  part,  forced  upon  the  notice  of  the  Government  of  the 
day,  through  the  untiring  perseverance  of  individuals  on  whom  no  such  duty  could  be 
considered  as  in  the  slightest  degree  to  have  attached.  On  the  subject  of  civil  juris- 
prudence, the  public  at  large,  though  of  course  it  is  their  interests  that  are  at  stake,  are 
at  present  wholly  quiescent.  As  their  Anglo-Saxon  ancestors  were  content  to  be  guided 
in  all  things  relating  to  their  property  by  the  monks  and  priests,  so  the  owners  of  pro- 
perty of  the  present  day  leave  the  laws  as  to  the  enjoyment,  alienation,  and  transmis- 

fining  oflfences  with  precision,  and  diminishing      Mr.  Warren's  late  work,  p.  593. 

the  theretofore  revolting  catalogue  of  capital  (G)   See  Lord  Langdale's  Speech,  p.  15. 

offences.     On  this  point  I  need  only  refer  to  (7)  Lord  Langdale's  Speech,  p.  16.  18.  55. 
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sion  of  their  property,  to  be  dealt  with  by  the  members  of  the  legal  profession  alone  (8). 
In  such  a  state  of  things,  those  individuals  who  are  anxious  that  the  defects  in  the 
law,  from  whatever  cause  they  may  arise,  should  be  amended,  so  that  the  laws  of  Eng- 
land should  exhibit  to  our  own  country,  to  the  other  States  of  Europe,  and  to  the  inha- 
bitants of  the  New  World,  a  complete  and  rational  system  of  jurisprudence,  can  hope 
to  accomplish  their  object  only  by  voluntary  association,  thus  giving  their  united  la- 
bours and  experience  to  the  proposing  such  improvements  in  the  law,  and  its  adminis- 
tration, as  may  be  considered  necessary  or  expedient, — until  the  time  shall  arrive  when 
a  minister  shall  have  been  appointed  to  execute  that  office  as  a  duty,  or  some  other 
means  shall  have  been  adopted  for  securing  an  efficient  and  systematic  course  of  legis- 
lation on  the  paramount  subject  of  Jurisprudence. 

(8)  I  would  request  those  who  may  think  that  speaking  of  the  Act  for  the  abolition  of  Fines 

I  have,  in  the  early  part  of  this  work,  attribut-  and  Recoveries  (Introduction  to  Conveyancing, 

ed  too  much  to  the  agency  of  the  monks,  and  i.  p.  155),  "  to  apprize  the  professional  reader, 

clergy,  more  especially  of  the  dignified  clergy  that  the  members  of   the  legislature,   under 

as  members  of  the  great  council,  to  turn  their  whose  auspices  measures  of  this  nature  are 

attention  to  what  passes  every  year  under  their  ushered  into  Parliament,  are  not,  in  general, 

own  eyes  in    Parliament,   especially  in   the  the  persons  who  either  suggest,  frame,  or  best 

months  of  July  and  August.  understand  them." 

"  It  is  hardly  necessary,"  says  Mr.  Hayes, 
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CHAPTER  XII. 


SUMMARY  OF  THE  PRINCIPAL  EPOCHS  IN  THE  HISTORY  OF  THE 
LAWS  OF  ENGLAND  RELATING  TO  PROPERTY,  AS  ADMINISTERED 
IN  THE  SUPERIOR  COURTS  OF  COMMON.  LAW,  DOWN  TO  THE  PRE- 
SENT TIME— ENUMERATION  AND  SHORT  PURPORT  OF  THE  ACTS 
PASSED  IN  THE  LAST  AND  THE  PRESENT  REIGN  FOR  THE  AMEND- 
MENT OF  THE  LAW. 

\st.  Epoch.     Conquest  by  the  Romans, 

2nd.  Anglo-Saxon  Conquest. 

3rd.  Conversion  to  Christianity — Legislation — Institution  of  Lord  and  Man,  and  Lord 

and  Vassal. 
Ath.  The  Norman  Conquest — Feudal  System  established. 
5th.  The  King^s  Court  organized  as  a  Judicial  Tribunal. 
6th.  Introduction  of  the  Study  of  the  Roman  Law  in  its  complete  state  into  England 

—Livery  of  Seisin — Proceedings  by  Action  and  formal  Pleadings  in  the  King's 

Courts  established — Judgments  in  the  King's  Courts  recorded. 
7th.  Treatises  on  the  Common  Law  compiled  by  Glanville,  Bracton,  and  others — Trial 

by  Jury. 
Sth.  The  Roman  Law  no  longer  treated,  as  of  authority  in  the  King's  Courts — Littletons 

Tenures  compiled. 
Qth.   Uses  turned  into  Legal  Estates  by  the  Statute^  of  Uses,  27  Henry  VIII. — Statute 

of  Wills — Bankrupt  Laws. 
lOth.  Lord  Coke's  first  Institute  published. 

}\th.  Military  Tenures  abolished — Statute  of  Distributions. — Acts  for  Partial  Registrar 

tion  of  Deeds  relating  to  the  transfer  of  Real  Estate. 
\2th. — The  Acts  for  the  Amendment  of  the  Law  relating  to  Real  and  Personal  Estate, 

and  to  Actions  and  Procedure  at  Common  Law,  passed  during  the  reigns  of  Will.  IV. 

and  Queen  Victoria,  down  to  the  end  q/"1845. 

I  PROPOSE  to  conclude  this  part  of  the  present  work  with  a  general 
retrospect  of  the  progress  of  the  Common  Law  of  England  relating  to 
property,  including  the  mode  of  procedure  by  action,  from  the  period 
at  which  our  inquiries  commenced  down  to  the  present  time,  noticing 
the  principal  epochs  which  (a)  stand  prominently  forward  in  the  history 
of  the  law. 

(a)  I  have  added   some   illustrations   and  would   have   been    inserted   in   their  proper 

confirmations  of    the  text  in   the  preceding  places,  but  that  I  had  not  read  the  works  of 

Chapters  from  the  very  interesting  Lectures  this  elegant  writer  before  those  Chapters  were 

and  Essays  of  Mons.  Guizot ;  these  references  printed  off.    I  might  have  selected  many  other 
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The  laws  which  prevailed  in  England  when  it  was  part  of  the  Homan 
empire,  were,  as  we  have  seen,  those  which  were  common  to  all  the 
Roman  provinces,  differing  but  little  (excepting  in  the  important  par- 
ticular which  will  be  immediately  noticed)  from  those  which  were  in 
force  at  the  seat  of  empire.  But,  as  regards  land,  this  peculiarity- 
existed,  that  it  could  only  be  held  by  possessory  title,  the  direct  owner- 
ship, dominium  directum,  being  in  the  State  {a). 

The  next  great  epoch  is  comprised  in  the  interval  which  elapsed 
from  the  first  invasion  of  the  Anglo-Saxons  down  to  their  conversion 
to  Christianity. 

On  the  Anglo-Saxon  conquest,  after  a  spirited  resistance  on  the  part 
of  the  natives  (&),  their  lands,  their  flocks,  and  herds,  indeed  every 
thing  belonging  to  them,  were  seized  by  the  conquerors,  and  divided 
amongst  themselves,  or  rather,  perhaps,  those  who  were  then  desig- 
nated by  the  name  of  Cnits,  afterwards  Milites,  and  who,  according  to 
the  ancient  custom  described  by  Tacitus  (c),  had  been  invested  with  arms. 
It  appears  that  the  chief  and  the  warrior  took  his  allotment  (or  alodis,  as 
that  portion  which  consisted  of  land  was  designated  in  the  Continental 
States),  so  far  as  the  ancient  documents  which  have  come  down  to  us 
enable  us  to  judge,  in  absolute  ownership  (d).  It  is  pretty  clear  that 
the  principles  of  what  has  since  been  called  the  Feudal  System  did  not 
govern  the  original  allotments ;  indeed,  it  is  not  till  nearly  300  years 
afterwards  that  there  is  any  decided  manifestation  of  the  existence  of 
that  system.  Many  of  the  ancient  customs  of  the  conquerors,  which 
were  suited  to  the  new  state  of  circumstances  in  which  they  were 
placed,  (but  which  were  chiefly  confined  to  certain  rude  regulations  for 
protection  from  personal  injuries,)  appear  to  have  been  preserved. 
No  evidence  exists  of  any  laws  having  been  promulgated.  The 
popular  assemblies,  over  which  the  chiefs  presided,  appear  to  have  ad- 
ministered justice  with  no  other  guides  than  these  ancient  customs  and 
the  rude  dictates  of  natural  justice.  How  far  the  decisions  of  these 
tribunals,  in  questions  as  to  property,  may  have  been  influenced  by 
any  rules  or  principles  that  may  have  been  imbibed  from  the  conquered 

confirmatory   passages   from   the   three   first  (a)  V.  supra,  Book  I.  chap.  vii. 

volumes  of  the  Discourses.    In  the  succeeding  (b)  "  Leur   resistance  a  une   histoire," — 

volumes  Mons,  Guizot's  attention  has  been  Guizot,  EssaissurL'Histoire  deFrance(1845), 

chiefly  confined  to  the  condition  of  the  differ-  p.  6. 

ent   States  of  Europe  politically  considered.  (c)  De  Mor.  c.xiii. 

The  reader  will  find  a  very  able  summary  of  (d)   Book  I.  chap.  ii.  p.  8,  chap.  iv.  p.  20 ; 

these  several  works  of  Mons.  Guizot  in  the  and  see  as  to  the  same  practice  in  the  Conti- 

166th  Number  of  the    Edinb.   Review  (Oct.  nental  States  (m^  a/.),  Guizot,  Essai,  chap.  i. 

1845).      I  would    particularly   refer   to   that  p.    65,   et   seq.;    Cours    d'Histoire,    tome  i. 

part  (p.  396,  et  seq.)  which  relates  to  the  in-  p.  277,  iv.  p.  40,  and  Dr.  Irving's  Introd.  to 

fluence  of  the  Christian  clergy.  Civil  Law,  p.  210. 
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people,  or  which  may  have  been  silently  handed  down  amongst  such 
of  them  as  had  become  incorporated  amongst  their  own  countrymen,  is 
wholly  matter  of  conjecture. 

The  next  event,  the  most  important  in  its  consequences  of  any  we 
have  had  to  consider,  was  the  conversion  of  the  conquerors  to  Christi- 
anity (a).  From  that  time  the  king  was  taught  to  believe  that  his 
person  and  office  were  sacred  (Jb)  ;  he  was  the  acknowledged  head  of 
the  State,  and  the  doctrine  and  principles  of  imperial  rule  were  promi- 
nently put  forth  (c).  The  name  and  character  of  senators,  optimates^ 
and  the  like  was  given  to  the  potentates  of  the  land,  and  the  king  had 
his  consistory  or  council,  of  which  they  were  members  (d).  Those  who 
were  dignified  with  these  titles  could  only  be  tried  in  the  court  of  the 
sovereign,  a  privilege  which  had  been  enjoyed  by  the  "Illustrious" 
under  the  Roman  emperors  (e).  The  optimates,  together  with  the 
dignified  clergy  and  the  heads  of  the  monasteries,  were  the  prominent 
members  of  the  Great  Council. 

The  duty,  or  the  privilege,  of  making  laws  for  the  community  with 
the  advice  of  his  consistory  or  of  the  Great  Council  (f),  was  assumed  by 
the  king.  Codes  of  laws  were  issued  by  the  advice  or  with  the  sanc- 
tion of  the  council,  but  purporting  to  have  their  force  from  the  royal 
authority.  The  condition  of  the  Anglo-Saxon  nobles  who  were 
scattered  over  the  country,  who  had  ample  and  congenial  occupation 
in  providing  for  the  security  of  their  strong-holds  and  their  sur- 
rounding domains,   and  not  unfrequently  in  acts  of  aggression  (g), 

(a)  Book  I.  chap,  iii,  p,  10,  et  seq.  away  some  land  which  belonged  to  the  church 

(b)  V.  supra,  p.  15.  This  doctrine  was  of  Worcester.  The  bishop  instituted  pro- 
continued  to  be  inculcated  from  that  time  ceedings  in  the  Wittenagemote  or  Great 
down  to  the  Rebellion,  and  by  the  same  Council  of  Mercia,  to  recover  the  land,  and 
agents,  v.  int.  al.  Lord  Campbell's  Lives  of  by  the  judgment  of  the  Proceres  the  land  was 
the  Chancellors,  ii.  p.  453,  561.  adjudged    to    the   bishop,    he    having   made 

(c)  Vide  OT<jora,  p.l5;  and  seeGuizot,Cours  some  valuable  presents,  which  are  minutely 
d'Histoire,  tome  i.  p.  338,  as  to  the  Conti-  described,  to  the  King  and  to  the  Queen  :  the 
nental  States.  charter  which  was  drawn  up  on  the  occasion 

(d)  V.  supra,  p.  71,  72.  80  ;  and  Guizot,  is  signed  by  the  king  as  his  own  grant.  The 
Cours  d'Histoire,  tome  i.  p.  338,  and  tome  iii.  early  part  of  this  work  embodies  in  a  eom- 
p.  204.  paratively  small  space  the  result  of  the  la- 

(e)  V.  supra,  p.  77;  and  Guizot,  Cours  Ijorious  inquiries  of  Sir  T.  Palgrave  into  the 
d'Hist.  iii.  p.  204.  ancient  customs  of  the  German  tribes  who 

(/)  I  observe  in  a  work  of  great  research,  settled  in  England.    The  writer  displays  great 

by   a   gentleman  already  known  in  the  lite-  reading  and  diligence.     "The  wisdom  of  our 

rary  world  (Anstey's  Lectures  on  the  Laws  ancestors  "  was  never,   perhaps,  more  ener- 

and  Constitution    of    England)    just    pub-  getically  asserted. 

lished,  the  following  passage:  "The  mem-  (g)  V.  ibid,  tome  iv.  35me  Le9on,  p.  130, 

bers  of  the  Wittenagemote  annulled  the  royal  ei  seq.     This  was  one  of  the  most  striking 

Edict,  when  contrary  to  law  and  justice,"  re-  alterations  which  took  place  among  the  bar- 

ferring  to  Heming,  p.  27.     The  facts,  as  they  barians  after  their  conquest,  ibid. — and  one 

there  appear,   are  that  the   king  had    given  that  mainly  contributed  to  rear   the   Feudal 
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rendered  it  scarcely  possible  that  any  effectual  measures  for  the 
establishment  of  a  system  of  Civil  Jurisprudence  should  emanate  from 
them,  had  they  been  qualified  for  so  important  an  ofllice.  But  such  a 
task  was  eminently  suited  to  the  habits  and  inclinations  of  the 
Christian  clergy  (a)  who  had  been  introduced  amongst  the  conquerors  ; 
indeed,  they  alone  were  competent  to  its  performance.  To  the  clergy, 
therefore,  as  we  have  seen,  it  was  principally  if  not  entirely  committed 
to  compile  the  laws  relating  to  civil  rights  which  were  promulgated  in 
the  codes  which  were  issued  by  the  successive  kings  of  Anglo-Saxon 
and  Danish  race.  Little  was  to  be  derived  from  the  ancient  customs 
of  the  conquerors  ;  that  little  was  reduced  into  form,  and  many  of  such 
customs  were  accommodated  to  those  of  a  corresponding  nature  which 
had  prevailed  amongst  the  Romans  (5) — care  would  of  course  be  taken 
that  any  alterations  that  were  made  should  be  in  accordance  with  the 
existing  state  of  society  ;  the  interests  of  the  lords  and  territorial  owners 
being  peculiarly  the  objects  of  regard. 

In  the  mean  time  an  institution  sprung  up(c),  namely  the  relation  of 
Lord  and  ]Man  (the  parent  of  Lord  and  Vassal),  which  ultimately  had 
a  most  material  influence  on  the  laws  of  property.  The  kind  of  patron- 
age which  was  incident  to  this  relation  was  not  confined  to  the  chiefs 
or  nobles,  as  was  that  which  is  spoken  of  by  Tacitus  ;  it  extended  to 
every  rank  and  class  of  freemen  who  were  at  their  own  disposal  (d). 
Nor  was  it  merely  an  honorary  devotion  on  the  part  of  the  inferior, 
like  that  of  the  companions  of  the  ancient  German  chiefs  ;  it  was,  as 
we  have  seen  (e),  the  subject  of  a  mutual  bargain  confirmed  by  an 
oath  (/}.  At  first  this  connection,  like  that  between  the  patron  and 
the  client,  was  purely  personal.     Li  process  of  time,  however  the  insti- 

system,   which,   constitutionally    considered,  et   v.   p.    336-7    and  342.     "  Roman   civili- 

it    is    plain  was    quite    as   far    from   being  zatiou,"   he  observes,  "at  length   metamor- 

German  as  Roman  (v.  ibid.  p.  131) ;  it  was  phosed    the    barbarians,"    v.   ibid.     343 — 5. 

the  result  of  circumstances.     I  believe  that  The  pages  above  referred  to  show,  that  the  in- 

the  35th  and  36th  Lectures  present  a  true  fluence  of  the  clergy  brought  about  on  the 

picture  of  the  times  :  to  expect  that  a  feudal  Continent,  precisely  the  same  effects  as  have 

baron,    as  there  described,   should   turn   his  been  described  in  the  preceding  Chapters  as 

attention  to  civil  legislation,  appears  to   me  regards  England.     The  clergy  were  the  prin- 

to  be  quite  out  of  the  question.  cipal  officiators  even  on  the  introduction  of  a 

(a)  Alcuin  (v.  supra,  p.  13)  evidently  com-  warrior  into  the  order  of  Knighthood,  Guizot, 

piled  some  of  Charlemagne's  Capitularies  on  36me  Le^on,  tome  iv.  p.  178. 
the  subject  of  Civil  Jurisprudence.     See  his  (c)  Book  I.  chap.  viii.  p.  35,  36  ;  chap.  ix. 

letters  cited  by  IMons.  Guizot,  Cours  d'His-  p.  37. 

toire,    ii.  p.    329,   "  Sur  les    testamens,  les  (d)  It  did  not  comprehend  the  lowest  class 

successions,  et  plusieurs  autres  sujets  ;"  there  or  Churls,  all  of  whom  (though  nominally  free) 

are  other  passages  to  a  similar  effect.  were  already  the  dependents  of  some  master. 

{b)  Mons.  Guizot,  following  M.   Savigny,  (e)   Supra,  p.  37. 

remarks  that,   "The  laws  of  the  Visigoths  (/)  The  more  I  consider  the  constitutional 

and    Burgundians   were    much  more    Roman  and  legal  history  of   these    early  times,   the 

than  Barbarian,"  Cours  d'Hist.  tomei.  p.  226,  more  I  am  confirmed  in  the  opinion  that  the 
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tution  of  lord  and  man  may  have  originated,  all  the  incidents  of  the 
relation  of  patron  and  client  were  transferred  to  it,  if  they  were  not 
adjuncts  at  its  original  introduction.  This  institution  was  so  moulded 
as  to  be  made  subservient  to  the  exigencies  of  a  society  that  was  almost 
perpetually  in  a  state  of  preparation  for  armed  aggression  or  defence, 
if  not  actually  engaged  in  open  hostilities  (a). 

But  the  connection  between  the  lord  and  the  man  soon  ceased  to  be 
merely  personal.  The  king,  the  titled  clergy,  those  who  were  honoured 
with  ofiicial  dignities,  and  the  other  great  owners  of  alodial  land,  found 
it  convenient,  according  to  the  practice  which  had  prevailed  with  the 
Roman  patrons,  to  commit  to  their  "  men  "  portions  of  their  domains, 
by  way  of  benefice,  to  be  held  subject  to  the  general  duties  incident  to 
clientela,  or  upon  express  services  to  be  rendered  by  the  man  to  his  lord  ; 
the  grants  being  sometimes  extended  to  descendants,  or  to  those  whom 
the  beneficiary  might  choose  to  select  as  his  successors  in  the  enjoyment 
of  the  land  (&).  Hence  the  old  Roman  distinction  between  the  domi- 
nium directum  and  the  dominium  utile  in  land,  now  began  to  appear, 
and  the  institution  of  lord  and  vassal  was  established. 

The  privileges  which  were  enjoyed  by  the  vassal  of  the  king  caused 
many  alodial  owners  of  high  note  and  consequence  to  aim  at  that  dis- 
tinction, and  the  security  which  was  purchased  by  dependence  on  a  man 
of  power,  or  on  a  bishop  or  monastery,  induced  many,  who  unaided 
were  unable  to  protect  themselves  and  their  property  from  violence 
and  aggression,  to  commend  themselves  and  their  estates  to  the  pa- 
tronage and  protection  of  some  dignified  person  or  powerful  territorial 
owner ;  imitating  in  this  respect  the  practice  which  had  prevailed  to  a 
great  extent  in  the  Roman  provinces  (c).  Hence,  as  we  have  seen,  in 
the  time  of  Edward  the  Confessor  there  was  scarcely  any  portion  of 
land  in  the  kingdom  that  was  not  held  of  some  superior  lord,  that 
lord  being  in  many  instances  the  vassal  of  some  dignitary  or  more 
powerful  lord,  or  of  the  king  {d).  The  lands  so  held  became,  as 
has  been  noticed,  the  subject  of  specific  legislation  in  the  Codes  {e). 

As  regards  Civil  Jurisprudence  generally,  it  is  to  be  observed,  that 

basis  of  the  Anglo-Saxon  and  Continental  re-  Germany,  Essais,  p.  115.    This  accomplished 

lation  of  lord,  or  master  and  man,  was  that  of  and  elegant  writer  seems,  in  this  work,  often 

patron  and  client,  and  patron  and  freedman,  to  have  closed  his  eyes  to  the  institutions  and 

not  of  prince  and  comes.  customs  which  belonged  to  the  descendants  of 

(a)  Book  I.  chap.  ix.  p.  39,  et  seq.  that  portion  of  the  original  population  which 

(6)  Supra,  Book  I.  chap.  x.  p.  43,  et  seq.  had  been  amalgamated  with  the  conquerors, 

(c)  Mons.  Guizot  would  refer  this  practice  {d)  Supra,  Book  I.  chap.  x.  p.  48. 

in  the  Continental  States  to  the  customs  which  (e)  Supra,  p.  47,  &c. 
the  barbarians  brought  from   the  forests  of 
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the  Anglo-Saxon  Codes  (here  I  am  in  part  using  the  language  of  a  modern 
observer,  well  conversant  with  the  subject  (a),)  contain  so  few  ordi- 
nances relating  to  the  private  rights  of  individuals  in  civil  business, 
that  other  regulations  must  have  existed  in  the  cities,  and  wherever 
commercial  intercourse  had  awakened  or  kept  alive  the  faintest  sparks 
of  civilization.  A  local  unwritten  or  customary  law,  therefore  (unless 
indeed,  the  Roman  law  was  in  such  cases  directly  referred  to),  must 
have  existed.  But  the  constitution  of  the  judicial  tribunals  abso- 
lutely prevented  any  organized  system  of  customary  law  from  being 
established.  The  presidents  might  advise,  but  the  assembled  members 
of  the  court  gave  the  judgment.  There  were  no  records  of  the  decisions 
of  any  court  which  could  serve  as  precedents  (J).  The  decisions  of 
one  tribunal  were  not  binding  on  another,  nor  indeed,  as  far  as  we  can 
learn,  was  any  court  bound  by  its  own  decision,  if  from  caprice,  or  any 
other  cause,  the  opinions  of  its  members  should  take  a  different  turn. 
There  is  no  notice  of  any  authentic  records  having  been  kept,  even 
of  the  proceedings  which  took  place  in  the  King's  Court,  either  ori- 
ginally, or  by  way  of  appeal  from  the  inferior  jurisdictions  ;  though  no 
doubt,  appeals  brought  before  the  King's  Court  occasioned  the  enact- 
ment of  many  of  the  laws  contained  in  the  codes,  if  those  laws  are  not, 
in  fact,  in  many  instances,  the  very  decisions  themselves. 

Such  are  the  general  features  of  the  laws  relating  to  civil  rights, 
which  prevailed  at  the  time  when  the  next  great  event  that  presents 
itself  occurred,  namely,  the  Norman  Conquest. 

This  event,  as  we  have  seen,  placed  almost  unlimited  power  in  the 
hands  of  the  Conqueror.  The  treason  (for  the  opposition  to  his  claims 
if  founded,  as  he  insisted  they  were,  hcereditario  jure  according  to  the 
constitutional  law,  may  be  so  designated,)  of  the  great  body  of  those 
whom  he  claimed  to  be  his  subjects,  enabled  him,  without  any  viola- 
tion of  the  principles  of  the  ancient  constitution,  to  seize  a  very  large, 
perhaps  the  fairest,  portion  of  the  territory  of  England,  as  having  es- 
cheated, or  become  forfeited  to  him  as  the  head  of  the  State,  and  now 
the  owner,  not  administrator  only,  of  the  public  domains.  By  this 
means,  the  existing  remains  of  alodial  title  were  almost  wholly  ex- 
tinguished; and  as  William  never  granted  out  the  dominium  directum{c), 

(a)  Mr.Cathcart,  in  his  preface  to  his  trans-  (J)  V.  supra,  p.  127. 

lation  of  the  first  volume  of  Savigny's  History  (c)  It  will  be  remembered  that  in  the  grants 

of  the  Roman  Law  during  the  Middle  Ages,  of  pubUc    domain    during   the    Empire   the 

andwhichMr.Savigny,  in  the  last  edition  of  his  Dominium  directum  was  always  reserved  to 

History,  has  almost  adopted  as  his  own,  as  the  Emperor,  or  the  State,  which  was  repre- 

far  as  it  goes.  sented  by  the  Emperor. 
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that  description  of   title    to  land,  as    regards    subjects,  wholly  dis- 
appeared. 

In  granting  out  large  portions  of  what  he  so  seized,  to  be  held  by 
possessory  title  as  feuds,  William  did  but  follow  the  course  which, 
latterly  at  least,  had  been  uniformly  pursued  by  his  Anglo-Saxon  pre- 
decessors :  the  burthens  which  he  imposed,  the  chief  of  which  was 
military  service  to  himself  as  lord,  were  those  which  had  before  been 
expressly  reserved,  or  tacitly  implied,  in  every  grant  from  the  Anglo- 
Saxon  sovereigns.  Afterwards  William  secured  by  an  oath  a  similar 
obligation  from  every  possessor  of  land  ;  a  necessary  precaution  on  the 
part  of  a  conqueror,  whose  title  was  liable  to  be  disputed. 

"  Homage,"  or  the  act  of  one  man  becoming  the  "man  "  of  another, 
was  now  confined  to  the  holders  of  land ;  personal  clientela  was  put  an 
end  to ;  a  measure  of  policy  which,  perhaps,  was  necessary  to  prevent 
secret  combinations.  The  homage  of  the  holder  of  land  was  a  secu- 
rity to  the  sovereign,  the  homager  was  known,  and  it  ascended  by 
regular  gradations  to  the  king  as  the  ultimate  lord  ;  and  the  homage 
of  the  inferior  vassal  was  made  to  bend  to  the  allegiance  due  to  the 
king.  Still  the  ancient  notion  of  mutual  personal  compact  appears  in 
the  doctrine  of  Attornment. 

The  incidents  of  Clientela  (I  am  using,  as  it  will  be  remembered,  the 
Conqueror's  own  expression)  were  now  defined,  and  assimilated  more 
nearly  to  the  system  which  prevailed  on  the  Continent  of  Europe,  and 
which  had  there  grown  up  precisely  as  it  had  in  England  ;  though  the 
power  whicii  fortune  and  his  own  address  had  thrown  into  William's 
hands  enabled  him  to  bind  his  vassals  to  him  by  much  stricter  ties 
than  those  which  connected  the  feudal  vassals  in  the  Continental  States 
with  their  sovereign  (a). 

The  Norman  Lords,  following  the  example  of  their  sovereign,  par- 
celled out  their  ample  domains  to  their  dependants  ;  who,  again,  had 
their  own  dependants,  of  various  degrees,  to  provide  for  in  like  man- 
ner. Thus,  without  recapitulating  the  minor  details,  the  tenure  of  land 
by  feudatories  and  subfeudatories,  or  in  other  words,  The  Feudal 
System,  became  universal  throughout  England,  as  had  already  hap- 
pened throughout  the  greatest  part  of  the  Continent  of  Europe  (i). — 
Looking  back  to  the  events  which  followed  the  Norman  Conquest,  one 
is  surprised  that  even  the  energy  and  determination  which  are  "  the 

(a)  After   the   time   of  Charlemagne,    the  subject,  seem  agreed  that  the  Feudal  System 

Imperial    principle    seems   to    have   sensibly  sprung  up  at  the  commencement  of  the  ninth 

declined  in  France,    Guizot,  Cours  d'  Hist.  century,  (about  three  hundred  years  after  the 

iv.  325.  irruption  of  the  barbarians,)  and  was  perfected 

{b)  The  latest  of  the  modern  writers  on  this  in  the  tenth  and  eleventh  centuries. 
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heir-looms  of  the  Saxon  race,"  should  have  preserved  the  name  of 
Englishman. 

In  the  reign  of  the  Conqueror,  independent  of  ecclesiastial  matters 
being  withdrawn  from  the  lay  tribunals  (a),  that  revolution  in  the  con- 
stitution of  the  King's  Court  took  place,  which,  perhaps,  more  than 
anything  else,  prepared  the  way  for  the  establishment  of  the  Common 
Law  of  England.  A  great  officer  was  appointed,  whose  peculiar  duty 
it  was  to  superintend  the  administration  of  justice  in  the  King's  Court, 
and  to  be  the  expounder  of  the  law  (5).  Besides  which,  special  justices 
were  sent  by  the  king,  from  time  to  time,  according  to  his  pleasure, 
into  the  counties,  with  similar  powers.  In  the  succeeding  reigns,  the 
number  of  the  justices  of  the  King's  Court  was  increased — the  judicial 
business  of  the  King's  Court  was  separated  from  the  legislative — and 
from  various  concurrent  causes  the  King's  Court  (which  in,  or  pre- 
viously to  the  reign  of  John,  was  separated  into  two  great  courts,  called 
the  Court  of  Common  Pleas  and  Court  of  King's  Bench)  (c),  from  having 
been  the  court  of  primary  resort  for  the  nobles  only,  became  the  or- 
dinary tribunal  for  the  administration  of  justice  in  all  questions  arising 
between  subjects.  Hence  the  law  administered  in  the  King's  Court 
necessarily  became  the  general,  or  common  law  of  the  land.  The 
decisions  of  the  justices  in  this  court,  who  in  all  civil  cases  were  the 
only  expounders  of  the  law,  were  recorded,  and  their  recorded  deci- 
sions formed  the  rudiments  of  a  settled  and  uniform  system  of  juris- 
prudence. The  jurisdiction  of  the  County  and  Hundred  Courts,  and 
Manor  Courts,  formerly  the  ordinary  tribunals  for  the  decision  of  civil 
controversies,  soon  became  confined  to  cases  of  comparatively  trifling 
moment  {d). — Trial  by  jury,  according  to  the  modern  form,  now  com- 
menced. 

The  next  great  event  which  has  to  be  noticed,  is  the  introduction  of 
the  study  of  the  Roman  law,  in  its  complete  state,  which  had  been  opened 
to  all  Europe  in  the  reign  of  Stephen.  After  this  time,  the  important 
doctrine,  that  no  freehold  estate  could  pass  without  livery  of  seisin  (e), 
which,  under  the  name  of  investiture,  had   before  prevailed  in  some 

(a)  Supra,  p.  101.  counties,    hundreds,    and   manors,    confining 

{b)  Supra,  Tp.  100.  them  to  causes  of  no  great  moment,  accor<fjw^ 

(c)  Supra,  Tp.  \13.  to  their  primitive  iiistitution.     This  appears  to 

(d)  Nidit  supra,  p.  116.  Sir  Wm.  Blackstone  me  to  be  not  merely  unsupported  by,  but  in  di- 
states,  and  the  passage  is  passed  over  without  rect  contradiction  to,  all  the   monuments  of 
comment  in  every  edition  including  that  of  Mr.  Anglo-Saxon  and  Anglo-Norman  history. 
Serjt.  Stephen,  (1845,  p.  493,)  that  Edw.  I.  (e)Glanville,  Hb.  vii.  c.l.ed.  Beames,p.  257; 
settled  the  boundaries  of  inferior  courts  in  n.{k),sup.p.  119. 
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parts  of  Europe,  became  part  of  the  common  law.  By  consequence, 
as  has  been  noticed  under  the  proper  title,  the  laws  in  regard  to  real 
property  underwent  some  important  changes.  It  became  established 
as  a  rule,  that  all  estates  to  take  place  at  a  future  time,  must  be  con- 
tinuous ;  that  is,  must  take  effect  in  possession  instantly,  on  the  deter- 
mination, by  any  means,  of  the  preceding  estate  (a).  A  substantive  gift 
of  a  future  estate,  that  is,  unconnected  with  any  previous  estate,  though 
in  reason  no  objection  existed  to  such  a  gift,  could  no  longer  be  made  ; 
nor  could  an  estate  once  given  be  taken  away,  so  as  to  be  transferred 
to  another,  by  means  of  any  anticipatory  provision  or  stipulation,  how- 
ever precise. 

We  have  observed,  also,  that  after  the  period  when  the  stores  of  the 
Roman  law  were  opened,  proceedings  by  action  and  by  writ,  with  cer- 
tain formal  modes  of  procedure  called  Pleadings,  were  introduced,  or 
at  least  were  y)ut  forth  in  the  writings  of  the  sages  of  the  law,  as  part 
of  the  Common  Law  of  England.  It  followed,  as  a  necessary  conse- 
quence, that  there  was  no  right  that  the  law  could  recognise,  actively 
at  least,  unless  there  were  an  action  by  which  it  could  be  put  in  force 
— a  circumstance  that  necessarily  had  a  most  important  influence  on 
civil  rights  themselves.  The  means  that  were  taken  in  the  time  of 
Edward  I.,  and  afterwards,  to  extend  the  range  of  civil  rights,  which 
had  been  so  greatly  confined  by  the  introduction  of  the  system  of  pro- 
ceeding by  action,  will  be  fresh  in  the  recollection  of  the  reader. 

We  have  seen  that,  so  early  as  the  reigns  of  Henry  II.  and  III.,  a 
complete  and  comprehensive  system  was  formed,  which,  having  been 
perfected  apparently  in  so  short  a  time,  if  we  were  to  look  to  it  as  a 
mere  creation,  would  excite  our  astonishment.  Systematic  treatises  (b), 
in  which  the  principles  of  the  common  law  were  laid  down  and  ex- 
pounded, in  a  way  that  rendered  them  worthy  of  being  referred  to,  as 
text  books,  by  the  greatest  luminary  of  the  law,  Lord  Coke,  were  com- 
piled from  recorded  precedents,  where  such  could  be  found ;  where 
this  resource  failed,  by  reference  to  the  Corpus  Juris  itself — a  circum- 
stance that  leads  to  the  conclusion,  that  the  Roman  law,  whether  as  it 
had  been  handed  down  by  tradition,  or  as  it  was  to  be  found  in  the 
Theodosian  Code,  and  the  treatises  and  books  which  had  been  from 
time  to  time  in  use  amongst  the  clergy,  had  been  for  a  long  time  before 

(a)  The  maxim  was,  as  regards  estates  to  Institutes  and  Glanville's  Treatise)  "  has  ser- 
arise  on  the  death  of  another, 'We  mor/ sam7  vilely  copied  Justinian,  and  the  Author  of 
te  vif."  Fleta  has  servilely  copied  Glanville,"  Introd. 

(b)  "Glanville,"  says  Dr.  Irving,  (who  seta  to  Civil  Law,  p.  93. 
out  the  parallel  passages  of  the  prefaces  to  the 
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largely  resorted  to  by  the  justices  of  the  King's  Court,  who,  in  the  times 
we  are  contemplating,  were  almost  universally  of  the  Ecclesiastical 
order  (a). 

The  extent  to  which  the  principles  and  maxims  of  the  Roman  laws 
had  been  adopted  in  framing  the  then  laws  of  England,  is  indicated 
by  the  remarkable  fact,  that  the  whole  machinery  of  Common  Law  writs, 
by  which  alone  the  rights  of  property  could  be  maintained  or  enforced, 
in  the  reign  of  Edward  I.,  was  committed  to  the  discretion  and  the 
exclusive  superintendence  of  persons  who  were  Doctors  of  the  Civil  Law, 
and  members  of  the  clerical  body,  with  an  ecclesiastical  dignitary,  not 
a  judge  of  either  of  the  Common  Law  Courts,  at  their  head  (b). 

In  the  reign  of  Richard  XL,  as  will  be  particularly  adverted  to  here- 
after, all  resort  to  the  Roman  law  in  the  Common  Law  Courts  ceased, 
just  as  it  happened  with  the  Visigoths,  whose  code  was  avowedly  com- 
piled, for  the  most  part,  from  the  Roman  law.  The  judges  were  con- 
tent with  the  treatises  that  had  been  written  by  their  own  country- 
men (c),  and  the  precedents  which  they  found,  and  which  they  enlarged 
so  far  as  their  powers  extended  ;  the  legislature,  to  some  extent,  also 
affording  its  aid.  From  this  time,  the  Common  Law  may  be  consi- 
dered as  having  become  really  English  ;  that  is,  founded  on  decisions 
in  the  English  courts,  and  the  writings  of  English  judges  and  jurists, 
and  on  the  enactments  of  the  English  legislature.  We  look  in  vain  in 
the  records  of  the  Common  Law,  which  was  thus  constructed,  and 
which  is  the  basis  of  the  present  law  of  the  land,  for  any  remains 
of  the  Anglo-Saxon  laws  embodied  in  their  codes,  which  can  with  any 
certainty  be  denominated  native,  excepting  perhaps  the  succession  to 
personal  property  in  case  of  intestacy. 

(a)  "  Inasmuch  as  the  law  of  all  nations,"  said   in  a  former  page  (p.  132)  it  ^is  to  'he 

says  Lord  C.  J.  Holt,  "  are  doubtless  raised  observed  that,  at  the  time  when  Glanville  and 

out  of  the  ruins  of  the  Civil  [Roman]  Law,  as  Bracton  wrote,  the  nation  had  again  become 

all  Governments  are  sprung  out  of  the  Roman  English ;  I  would  besides  remark,  that,  if  any 

Empire,  it  must  be  owned  that  the  principles  Norman  laws  and   customs   from  which  the 

of  our  law  are  borrowed  from  the  Civil  Law,  Anglo-Norman  Treatises  could  have  been  com- 

and  therefore  governed  by  the  same  reason  in  piled  had  existed,  surely  some  traces  of  them 

many  things,"  Lord  C.  J.  Holt,  12   Mod.  R.  would  have  been  discovered  by  the  industrious 

p.  482  ;  and  see  Wood's  Institute  of  the  Civil  inquiries  of  Mons.  Houard,  who  has  inserted 

Law,  p.  xi.  ed.  1721,  quoted  in  Dr.  Irving's  Fleta  (but  without  the  preface),  Glanville,  and 

Introd.  p.  95,  to  the  same  effect.    Theaccount  the  Regiam  Majestatem,  in  his  collection  of  the 

which  is  given  by  Sir  W.  Blackstone  in  his  Coutumes  Anglo-Normandes.    Bracton  is  dis- 

Commentaries,  vol.  iv.  p.  483-4,  etseq.  of  the  carded  by  him  as  being  a  Romanist, 
introduction  of  Norman    subtelties    into   the  {h)  V.  supra,  238. 

English  Law,  has  continued  to  be  incorporated  (c)  I  do  not  mean  to  represent  that  I  have 

in  all  the  editions  of  that  excellent  work,  down  actually  seen  any  direct  reference  to  Bracton 

to  that  of  Mr.  Serjt.   Stephen,  (published  in  and  the  other  treatises  before  referred  to  in 

the  present  year,)  without  the  addition  of  any  the  Year  Books,  or  that  I  have  looked  through 

comment  or  authorities.     Referring  to  what  is  them  for  that  pui'pose. 
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From  the  reign  of  Edward  III.  {a)  to  that  of  Henry  VIII.,  no  mate- 
rial alteration  in  the  Common  Law  took  place ;  hut  in  the  mean  time 
(temp  Edward  IV,),  the  celebrated  Judge  Littleton  had  published 
his  Treatise  on  Tenures.  In  a  constitutional  point  of  view,  the  publi- 
cation of  Fortescue's  celebrated  works  in  the  reign  of  Henry  VI.,  may 
also  be  considered  as  an  era  in  our  legal  history. 

In  the  reign  of  Henry  VIII.  a  great  and  important  innovation  took 
place,  by  the  introduction  of  Uses  as  part  of  the  Common  Law.  This 
subject  will  be  fully  explained  hereafter  (6).  It  maybe  sufficient  here  to 
state, that  through  the  medium  of  theCourtofChancery,personshad  been 
permitted  to  convey  their  estates,  in  legal  form,  to  trustees,  with  direc- 
tions that  some  other  person  should  be  permitted  to  enjoy  the  profits, 
for  years,  for  life,  or  more  extended  interests ;  that  is,  that  some  other 
person  might  have  the  use  of  the  estate.  These  directions  were  enforced 
by  the  Court  of  Chancery,  without  any  reference  to  the  doctrines  of 
tenure,  those  doctrines  being  wholly  inapplicable  to  such  an  interest, 
■which  conferred  no  estate,  but  left  the  estate,  subject  to  all  the  feudal 
incidents,  in  the  trustee ;  and,  for  the  same  reason,  this  contrivance 
afforded  the  means  of  evading  the  oppressive  burthens  which  were  in- 
cident to  tenure,  and  of  exercising  the  power  of  disposing  of  the  bene- 
ficial ownership  of  the  estate  by  will.  Thus  the  rights  and  powers 
incident  to  alodial  dominion,  were,  in  effect,  restored,  to  a  great 
extent,  by  the  Court  of  Chancery.  In  the  reign  of  Henry  VIII., 
these  uses  were  converted  into  legal  estates.  Many  important  conse- 
quences followed.  All  that  it  is  necessary  here  to  state,  is,  that  future 
substantive  interests  in  land  to  any  extent  (within  certain  limits),  might 
be  created,  which  the  statute  converted  into  legal  estates  ;  and  estates 
given  by  way  of  use,  and  turned  into  legal  estates,  might  be  made  to 
cease  on  some  given  event,  and  other  estates  to  spring  up,  all  of  which 
was  contrary  to  the  rules  of  the  Ancient  Common  Law.  By  means  of 
uses,  also,  a  ready  mode  was  afforded  of  conveying  land  by  secret  con- 
veyances, thus  depriving  of  its  effect  the  great  principle  of  public 
policy  which  had  caused  the  introduction  of  the  doctrine  of  Liveryfof 
Seisin.  This  principle  had,  indeed,  long  before,  in  a  great  measure, 
lost  its  efficacy  (c) ;  and  after  the  Statute  of  Uses  no  serious  attempt  to 
restore  it  appears  to  have  been  made.  In  the  same  reign,  the  general 
power  of  devising  all  freehold  lands  was  introduced,  which  will  also  be 

(a)  Indeed,  Sir  Wm.Blactstone  says,  from  {b)  Stat.  27  Hen.  VIII.  c.  10,  of  Uses, 

the  reign  of  Edw.  I.  4  Bla.  Com.  ed.  Stephen,  (c)  See  Hayes,  Introd.  p.  29. 

p.  495. 
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the  subject  of  particular  notice  hereafter;    and  the    Bankrupt  laws 
took  their  rise. 

The  next  great  event  (which  took  place  in  the  reign  of  James  I.) 
was  the  collection  of  the  law,  as  it  was  to  be  found  in  the  Year  Books, 
or  annual  reports  of  the  decisions  in  the  King's  Courts,  and  in  the  re- 
ports of  cases  which  were  publislied  by  individual  lawyers,  and  in  the 
Treatises  above  referred  to,  and  in  the  Acts  of  Parliament  that  had 
been  passed  affecting  the  law,  into  one  body,  in  what  is  called  his 
First  Institute,  which,  in  the  main,  is  law  at  the  present  day. 

The  next  important  event  was  the  abolition  of  the  doctrine  and 
consequences  of  military  tenures.  This  took  place  in  the  reign  of 
Charles  II.  ;  from  that  time,  though  all  lands  have  continued  to  be 
held,  it  is  by  the  humble,  but  simple  tenure  of  common  socage.  The 
passing  of  the  Statute  of  Distribution  (which  was  probably  taken  from 
the  118th  Novel  of  Justinian)  (a),  and  of  the  Statute  of  Frauds  (which, 
in  part,  carried  out  Constantine's  Edict,  so  far  as  it  had  not  already 
been  adopted),  also  mark  this  era.  In  the  reigns  of  Queen  Ann.  and 
George  II.,  various  statutes  were  passed  for  the  registration  of  deeds 
relating  to  real  estate  in  the  counties  of  Middlesex  (/>»)  and  York  (c)  ; 
but  the  object  of  those  Acts  was  only  to  protect  subsequent  pur- 
chasers (<f),  not  to  revive  the  notoriety  of  seisin  ;  several  attempts  have 
lately  been  made  to  accomplish  this  by  means  of  a  law  for  a  general 
registration  of  all  instruments  affecting  real  estate,  but  they  have 
hitherto  been  successfully  resisted. 

We  may  now  pass  to  the  reign  of  William  IV.,  in  which  reign,  and 
that  of  her  present  Majesty,  as  will  have  been  collected  from  the  fore- 
going paoes,  many  important  statutes  have  been  passed  affecting  pro- 
perty, and  the  mode  of  procedure  in  the  courts  of  Common  Law  (e). 

And,  first,  as  regards  Property,  real  and  personal. 

The  time  requisite  to  acquire  a  title  by  prescription  to  incorporeal 
hereditaments,  as  rights  of  common,  and  easements,  has  been  short- 

(a)  Dr.  Irving's  Introd.  to  Civil  L.  p.  98.  its  jurisdiction,  are  for  the  most  part  omitted; 

(b)  8  Geo.  II.  c.  b"  ;  25  Geo.  II.  c.  4.  some  important  statutes  of  general  interest, 

(c)  2  &  3  Ann.  c.  4  ;   6  Ann.  c.  35.  connected    with    our  constitutional    history, 

(d)  James  V.  Gibbons,  9  Yes.  ill.  have   been   inserted.      During   the    last  and 
(c)  In  the  following  summary  I  have  en-  the  present  reign,  also,  the  Criminal  Law  has 

deavoured  to  bring  together  all  the  Acts  of  the  undergone  almost  a  revolution  ;  and  the  her- 

last  and  present  reign  in  any  way  relating  to  culean  task  of  abolishing  sinecures,  and  the 

Civil  Jurisprudence,  most  of  which  have  been  regulation  of  the  various  offices  of  the  Court 

adverted  to  in  the  preceding  Chapters.  Those  of  Chancery,  has  been  in  great  part  accom- 

which  relate  solely  to  the  Court  of  Chancery  and  plished. 
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ened  ;  and  the  law  on  the  subject  has  been  put  upon  a  plain  and  rea- 
sonable footing.  Claims  to  right  of  common,  and  other  similar  rights, 
technically  called  "  profits  a  prendre"  are  not  to  be  defeated,  after  thirty- 
years'  enjoyment,  by  showing  the  commencement ;  after  sixty  years' 
enjoyment,  the  right  is  made  absolute,  unless  had  by  consent  or  agree- 
ment. In  claims  to  right  of  way,  and  other  easements,  the  periods  fixed 
are  twenty  years,  and  forty  years  (a). 

An  Act  has  been  passed  to  facilitate,  through  the  means  of  commis- 
sioners appointed  under  that  Act,  the  inclosure  and  improvement  of 
commons  and  lands  held  in  common,  the  exchange  of  lands,  and  the 
division  of  intermixed  lands  ;  to  provide  remedies  for  defective  or  in- 
complete execution,  and  for  the  non-execution,  of  the  powers  in  general 
and  local  inclosure  Acts ;  and  to  provide  for  the  revival  of  such  powers 
in  certain  cases  (b). 

Persons  having  limited  interests  in  estates  have  been  enabled, 
through  the  medium  of  the  Court  of  Chancery,  by  a  summary  applica- 
tion, to  expend  money  in  draining  estates,  and  to  reimburse  themselves, 
in  the  manner  pointed  out  by  the  Act,  a  portion  of  the  expense,  by  way 
of  mortgage  on  the  estate  (c). 

The  law  in  regard  to  escheat  and  forfeiture  has  been  amended,  so  as 
to  prevent  its  operation,  as  regards  property  real  and  personal  held 
in  trust,  to  the  prejudice  of  the  person  beneficially  entitled  to  it  (tZ). 

Provision,  has  been  made  for  the  commutation  of  certain  manorial 
righ  ts,  in  respect  of  lands  of  copyhold  and  customary  ten  ure,  and  in  respect 
of  other  lands  subject  to  such  rights;  and  for  facilitating  the  enfranchise- 
ment of  such  lands,  and  for  the  improvement  of  such  tenure  (e). 

Provision  has  been  made  for  the  commutation  of  tithes  (/). 

(a)  2  &  3  Will.  IV.  c.  71,  and  see  c.  100  Will.  IV,  c.  87  ;  and  3  &  4  Vict.  c.  31. 
as  to  claims  of  Modus  Decimandi.    It  should  (c)  3  &  4  Vict.   c.   55,  repealed  and   re- 
have  been  mentioned  before  that  every  pre-  enacted  with  alterations  and  amendments  by 
scription   supposes   a  grant  once  made  but  8   &  9  Vict.  c.   56.      This  is   a  remarkable 
since  lost ;  a  title  to  corporeal  hereditaments,  statute:   if  it  should  be  acted  upon  success- 
therefore,  cannot  be  claimed  by  prescription,  fully  it  will  help  to  solve  the  problem  whether 
as  they  did  not  till  the  late  Act  (8  &  9  Vict.  the  Masters  in  Chancery  and  the  Court  can 
c.  106)  lie  in  grant;  nor  will  that  Act,  it  is  be  made  to  be  actors;    see  sect.  4,  5,  6.  12 
presumed,  in  this  respect  alter  the  law  as  then  and  14;  but  this  belongs  to  another  place, 
settled.     As  to  the  nature  of  rights  of  common          {d)  4   &  5  Will.   IV.  c.    23,  supra,   177. 
and  of  easements,  V.  SMjora,  p.  151,  and  more  This  also  belongs  to  the  subsequent  part  of 
at  large,  Shelford  on  the  Real  Property  Acts,  this  work, 
p.  30,  31,  e^  seg.                                                          (e)  4  &5  Vict.  c.  35,explained  and  amended 

(fi)  8  &  9  Vict.  c.  1 18.    An  Act  was  passed  by  6  &  7  Vict.  c.  23,  and  by  7  &  8  Vict.  c.  55, 

in  the  41st  year  of  George  III.  (c.  119)  for  supra,  p.  178. 

consolidating   in  one  Act   certain  provisions  (/)  6  &  7  Will.  IV.  c.  71,  supra,  p.  152, 

usually  inserted  in  Acts  of  enclosure,  and  for  amended  and  explained  by  1  Vict.  c.  G9;  2  &3 

facilitating  the   mode    of   proving    the    facts  Vict.  c.  62  ;  3  &  4  Vict.  c.  15,  and  see  1  &  2 

usually  required  in  the  passing  of  such  Acts.  Vict,  c,  64,  an  Act  to  facilitate  the  merger  of 

The  provisions  of  that  Act  have  been  varied  tithes  in  land, 
and  extended  by  1  &  2  Geo.  IV.  c.  23  ;  3  &  4 
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The  statute  11  Geo.  II.  c.  19  (which  declared  that  where  any  tenant 
for  life  died  before,  or  on  the  day  of  payment  of  rent  reserved  on  a 
lease  determining  by  his  death,  his  executors  might  recover  the  whole, 
if  he  died  on  the  day,  otherwise  a  portion  of  the  rent,)  has  been  ex- 
tended to  rents  reserved  on  leases  determining  on  the  death  of  the 
person  making  them,  or  with  the  life  or  lives  for  which  such  person 
was  entitled ;  and  rents-service,  and  other  rents,  annuities,  dividends, 
and  other  payments  accruing  at  fixed  periods,  have  been  made  appor- 
tionable,  so  that  on  the  determination  by  death,  or  otherwise,  of  the 
interest  of  any  person,  such  person,  or  the  executors,  administrators, 
or  assigns  of  such  person,  as  the  case  may  be,  shall  be  entitled  to  a  por- 
tion of  the  rent,  or  other  payment,  from  its  commencement,  or  the  last 
day  of  payment  (a). 

Important  provisions  for  the  protection  of  Purchasers  have  been 
made. 

Judgments,  statutes,  and  recognizances,  are  required  to  be  regis- 
tered (b)  ;  and  purchasers  are  no  longer  to  be  affected  by  notice  of  the 
pendency  of  any  suit,  in  regard  to  the  property  purchased,  unless  the 
short  particulars  of  the  nature  of  the  suit  are  duly  registered  according 
to  the  provisions  of  that  Act ;  thus  correcting  the  ancient  doctrine 
of  the  Court  of  Chancery,  of  implied  notice  by  lis  pendens.  Purchasers 
have  been  further  protected  from  secret  Acts  of  Bankruptcy  (c). 

Important  alterations  have  been  made  in  the  title  to  Dower,  as  regards 
all  widows  whose  marriages  have  taken  place  since  the  1st  January, 
1834.  Widows  are  entitled  to  dower  out  of  equitable  as  well  as  legal 
estates  ;  and  a  more  ready  and  convenient  mode  for  the  barring  of  the 
right  to  dower,  has  been  afforded  (d).  Various  Acts,  it  may  be  observed, 
have  been  passed  for  the  regulation  of  Marriages ;  amongst  the  rest, 
the  solemnization  of  marriage  in  a  church,  and  by  a  clergyman  of  the 
establishment,  is  no  longer  indispensable,  but  optional  only  (e). 

Fines  and  recoveries,  and  the  bar  by  Warranty  to  the  issue  and  re- 
mainder-men, have  been  abolished  ;  and  instead  of  the  ancient  fictions 
of  fines  and  recoveries,  a  simple  mode  of  assurance  for  barring  entails, 
a,nd  for  passing  the  estate,  and  extinguishing  the  rights  and  powers  of 


(a)  Stat.  4    8f  5  Will.  IV.  c.  22,  supra,  (c)  2  &  3  Vict.  c.  11,  §  12. 

p.  151.  (rf)  3    &  4  Will.  IV.    c.    105,    supra,    p. 

(i)  2  &  3  Vict.  c.  11,  and  c.  29.    By  3  &  4  145. 
Vict.  c.  82,  no  notice  other  than  an  entry  in  (e)  6    &    7  Will.    IV.   c.    85,    and  c.    86, 

due  form  will  bind  a  purchaser,  mortgagee,  or  amended    by  7  Will.  IV.  &  1   Vict,    c.  22, 

creditor,  v.  supra,  p.  174.  192.    The  doctrine  and  3  &  4  Vict.  c.  72,  andc.  92  ;   and  7  &  8 

of  notice  belongs  to  the  subsequent  part  of  Vict.  c.  56. 
this  work. 
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married  women,  in,  to,  or  over  land,  and  money  to  be  laid  out  in  land, 
has  been  given  (a). 

By  the  important  Act  (&)  passed  in  1845  (c),  which  repealed  an  Act  of 
the  former  year  (7  &  8  Vict.  c.  76),  containing  similar  and  other  pro- 
visions, it  is  enacted,  that  the  immediate  freehold  in  all  corporeal  here- 
ditaments, may  be  passed  by  Grant  as  well  as  by  the  modes  before  in 
use  (d) ; — that  feoffments,  other  than  feoffments  made  under  a  custom 
by  an  infant,  shall  be  void  at  law,  unless  evidenced  by  deed  ; — that 
partitions,  and  exchanges  of  any  tenements  or  hereditaments,  not  being 
copyhold,  and  leases  required  by  law  to  be  in  writing  of  any  tene- 
ments or  hereditaments,  and  assignments  of  a  chattel  interest,  not  being 
copyhold,  in  any  tenements  or  hereditaments,  and  surrenders  in  writing 
of  an  interest  in  any  tenements  or  hereditaments,  not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law  have  been  created 
without  writing,  shall  be  invalid  at  law,  unless  made  by  deed  (e) ; — that 
a  feoffment  shall  no  longer  have  a  tortious  operation  (f)  ; — that  an  ex- 
change or  a  partition  of  any  tenements  or  hereditaments  made  by  deed, 
shall  not  imply  any  condition  in  law  ; — that  the  word  "give,"  or  the 
word  "  grant,"  in  a  deed  shall  not,  for  the  future,  imply  any  covenant 
in  law,  in  respect  of  any  tenements  or  hereditaments,  except  so  far  as  it 
may  do  so  by  force  of  an  Act  of  Parliament  (g) ; — that  under  an  inden- 
ture, an  immediate  estate  or  interest  in  any  tenements  or  heredita- 
ments, and  the  benefit  of  a  condition  or  covenant  respecting  any  lands 
or  hereditaments,  may  be  taken,  although  the  taker  be  not  named  a 
party  to  the  indenture ; — that  a  deed  purporting  to  be  an  indenture 
shall  have  the  effect  of  an  indenture,  though  not  actually  indented  (h); 
— that  a  contingent,  an  executory,  and  a  future  interest,  and  a  possi- 
bility coupled  with  an  interest  (i)  in  any  tenements  or  hereditaments 

(a)  3    &   4  Will.    IV.  c.   74.     By  5  &  6       Wagstaff,  7.  Car.  &  P.  477. 
Will.  IV.  c.  84,  the  offices  connected  with  the  {d)  §  2,  supra,  p.  140.  159. 

old  system  are  abolished  ;  v.  supra,  p.  142-3.  (e)  §  3,  supra,  p.  149.  162.  164. 

164.  166,  et  seq.  (/)  Supra,  p.  152. 

(b)  The  statutes,  of  which  a  summary  fol-  {g)  §  4,  supra,  p.  138. 
lows  in  the  text,  though  before  referred  to  in  (h)   §  5,  supra,  p.  161. 

the  preceding  Chapters,  as  indicated  by  the  (i)    Possibilities  accompanied  with   an  in- 

references  in  the  notes,  are  of  so  much  im-  terest,  it  may  be  observed,  have  always  been 

portance  that  I  have  thought  it  better  to  set  capable  of  being  devised,  since  the  power  of 

them  out  so  that  the  whole  may  be  seen  at  testamentary   disposition    over     real   estates 

one  view.  was   established  ;    see    Fearne's  Contingent 

(c)  8  &  9  Vict,  0.  106.  The  Act  4  &  5  Rem.  by  Butler,  366.  370,  &c.  7th  ed. ;  a 
Vict.  c.  21,  had  declared  that  a  release  made  bare  possibility,  like  that  which  an  heir  has 
in  pursuance  ot  that  Act  should  be  effectual,  from  his  ancestor,  was  not  deviseable,  nor  is 
though  there  were  no  bargain  and  sale,  or  it  of  course  grantable  under  this  statute.  The 
lease  for  a  year,  supra,  p.  163 ;  and  the  possibilities  contemplated  are  such  as  would 
recital  or  mention  of  leases  for  a  year,  that  descend  to  the  heir,  as  heir  of  the  grantor, 
may  have  been  lost  or  mislaid,  are  declared  if  not  intercepted  by  the  grant;  v.  j'Jirf.  p.  370. 
to  be  conclusive  evidence.     See  Pember  v. 

u2 
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of  any  tenure,  whether  the  object  of  the  gift,  or  limitation  of  such 
interest  or  possibility,  be  or  be  not  ascertained  ;  also  a  right  of  entry, 
whether  immediate  or  future,  and  whether  vested  or  contingent,  into 
or  upon  any  tenements  or  hereditaments  of  any  tenure,  may  be  disposed 
of  by  deed,  though  no  such  disposition  is,  by  force  of  this  Act  only,  to 
defeat  or  enlarge  an  estate  tail ;  and  every  such  disposition  by  a  mar- 
ried woman  is  to  be  made  in  conformity  with  the  before-mentioned 
Act  of  the  3  &  4  Will.  IV.,  for  the  abolition  of  Fines  and  Recoveries  ; — 
that  an  estate  or  interest  in  any  tenements  or  hereditaments  of  any 
tenure,  may  be  disclaimed  by  a  married  woman,  by  deed  to  be  made 
conformably  to  the  provisions  of  the  Act  for  the  abolition  of  Fines  and 
Recoveries  (a); — that  a  contingent  remainder  existing  at  any  time  after 
the  81st  day  of  December,  1844,  shall  be,  and,  if  created  before  the 
passing  of  the  Act  (4th  August,  1845),  shall  be  deemed  to  have  been, 
capable  of  taking  effect,  notwithstanding  the  determination  by  for- 
feiture, surrender,  or  merger  of  any  preceding  estate  of  freehold,  in  the 
same  manner,  in  all  respects,  as  if  such  determination  had  not  hap- 
pened (5)  ; — and  that  when  the  reversion  expectant  on  a  lease,  made 
either  before  or  after  the  passing  of  that  Act,  of  any  tenements  or  here- 
ditaments of  any  tenure,  shall,  after  the  5th  October,  1845,  be  surren- 
dered or  merge,  the  estate  which  shall  for  the  time  being  confer,  as 
against  the  tenant  under  the  same  lease,  the  next  vested  right  to  the 
same  tenements  or  hereditaments,  shall,  to  the  extent,  and  for  the 
purpose  of  preserving  such  incidents  to,  and  obligations  on,  the  same 
reversion,  as,  but  for  the  surrender  or  merger  thereof,  would  have 
subsisted,  be  deemed  the  reversion  expectant  on  such  lease  (c). 

By  two  Acts  (cZ),  provision  is  made  for  giving  to  conveyances  and 
leases  made  in  the  short  forms  pointed  out  by  those  Acts,  all  the 
effect  that  they  would  have,  if  the  extended  clauses  before  and  still  in 
use  were  embodied  in  the  deed  or  lease ;  but  the  adoption  of  the  forms 
contained  in  the  Act  is  optional. 

By  another  most  important  Act  (e),  entitled  "  An  Act  to  render  the 
assignment  of  satisfied  terms  unnecessary"  (/),  which  will  be  the 
subject  of  future  notice,   it   is  enacted,  that  every   satisfied  term  of 

(a)   §  7,  sujira,  p.  170.  for  Conveyances  under  it  are  given. 

{b)  Ibid.  §  8,  V.    supra,  p.  150.     So  that  {d)  8  &9  Vict.  c.  119,  and  c.  126,  v. sw/jra, 

a  person  may  now  take  an  estate  by  common  p.  171. 

law  conveyance,  without   the  livery,   or   any  (e)  8  &  9  Vict.  c.  112,  SM;;ra,p.  140.     Mr. 

thing  equivalent  to  it,  being  continued  down  Sweet  has  also  in  the  above  cited  work,  given  a 

to  him,  commentary  on  this,  as  well  as  the  two  last  cited 

(c)    In  addition  to  Mr.    Neale's   Treatise  statutes, 
before  referred  to,  I  would  refer  the  reader  to  (/)  With  regard    to    the    construction  of 

a   very  valuable  commentary  on  this  Act  by  this  Act  I  would  refer  to  the  Jurist,  No.  147, 

Mr.  Sweet,  in  which  the  forms  of  Precedents  vol.  ix.  p.  425.  But,  as  it  appears  tome,  there 
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years  that,  either  by  express  declaration  or  by  construction  of 
law,  shall  upon  the  81st  day  of  December,  1845,  be  attendant  upon 
the  inheritance  or  reversion  of  any  lands  (a),  shall  on  that  day  ab- 
solutely cease  and  determine  as  to  the  land  upon  the  inheritance 
or  reversion  whereof  such  term  shall  be  attendant  as  aforesaid ; 
except  that  every  such  term  of  years,  which  shall  be  so  attend- 
ant as  aforesaid  by  express  declaration,  although  thereby  made  to 
cease  and  determine,  shall  afford  to  every  person  the  same  protection 
against  any  incumbrance,  charge,  estate,  right,  action,  suit,  claim,  and 
demand,  as  it  would  have  afforded  to  him  if  it  had  continued  to  sub- 
sist, but  had  not  been  assigned  or  dealt  with  after  the  31st  day  of 
December,  1845,  and  shall  for  the  purpose  of  such  protection  be  con- 
sidered in  every  court  o^  Law  and  of  Equity  a  subsisting  term  {b).  It 
is  further  enacted,  that  every  term  of  years  then  subsisting  or  thereafter 
to  be  created,  becoming  satisfied  after  the  81st  Dec.  1845,  and  which, 
either  by  express  declaration  or  by  construction  of  law  shall,  after  that 
day,  become  attendant  upon  the  inheritance  or  reversion  of  any  lands, 
shall,  immediately  upon  the  same  becoming  so  attendant,  absolutely 
cease  and  determine  as  to  the  land  upon  the  inheritance  or  reversion 
whereof  such  term  shall  become  attendant  as  aforesaid. 

An  Act  has  been  passed  by  which  money,  directed  to  be  lent  on 
real  or  personal  securities  in  England,  Wales,  or  Great  Britain,  may 
be  advanced  on  real  securities  in  Ireland  (c). 

The  law  of  Inheritance  has  been  regulated,  and  some  alterations  have 
been  introduced  {d).     Amongst  the  rest,  the  mode  of  tracing  descents 

is  still  wanting  some  dissertation  on  the  sub-  terms  of  years  be  thereby  merged,  they  shall  in 

ject  by  a  special  pleader,  conversant  with  the  Equity  afford  the  same  protection  as  if  they  had 

science  of  pleading,  so  thatwe  may  know  whe-  beenkeptonfootandassignedtoatrusteeforthe 

ther  or  not,  where  the  termor  is  dead,  this  Act  promotersoftheundertakingtoattendtherever- 

will  be  of  any  avail  to  a  person  who  may  have  sion  and  inheritance."     The  Act  8  &  9  Vict, 

to  assert  his  title  under  it  actively,  by  bringing  c.  112,  is  more  ambitious  ;  it  seeks  to  give  the 

an  action  of  ejectment.    If  not,  then  the  ques-  owners  of  the  inheritance  the  same  protection, 

tion  will  be,  whether  the  benefit  of  it  may  not  at  law ;  which  the  very  learned  Mr.  Williams, 

be  obtained  in  the  Court  of  Chancery.  in  his  strictures  on  this  Act  trusts  he  has  made 

(a)  By  the   construction  clause  §   3,    the  apparent  to  bean  impossibility,  as  the  Act  is 

word  "  land"  extends    to    all  tenements  and  framed.    (Remarks,  &c.  [1846]  p.  26).     The 

hereditaments,  corporeal  and  incorporeal,  and  reasons  and  grounds  for  the  introduction  of.' 

to  all  customary  land  that  will  pass  by  deed  or  this  Act   are  fully  stated  in  the  Law  Review,, 

by  deed  and  admittance.  vol.  v.  p.  182,   et  seq.     How  the  Courts  ot 

{b)  The  corresponding  clause  which  is  con-  Law  will  deal  with  this  Act  when  ejectments 

tained  in  the  Act  for  Consolidating  the  Provi-  come  to  be  brought  upon  it,  of  course  I  do 

sions  usually  inserted  in  Acts  authorizing  the  not  pretend  to  say  ;  but  I  feel  little  doubt  that 

taking  of  lands  for  undertakings  of  a  public  the  Court  of  Chancery  will  find  the  means  of 

nature,  (§  81,  8  &  9  Vict.  c.  18,  after  noticed  making    it    effectual    for  every  purpose    for 

in  this  Chapter,)  is  as  follows  :  after  enacting  which  it  was  intended. 

that  all   conveyances  made  in   pursuance  of  (c)  4  &  5  Will.  IV.  c.  29.     This  Act  be- 
that  Act  shall  operate  to  merge  all  terms  of  longs  to  the  jurisdiction  of  the  Court  of  Chan- 
years  attendant  by  express  declaration  or  by  eery  only, 
construction  of  law,  it  proceeds,  "but  although          {d)  Z  &.  4.  Will.  IV.  c,  106 ;  sup.  p.  176, 17?^ 
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has  been  altered ;  and  the  heir,  and  the  grantor  himself  and  his  heirs 
are  now  capable  of  taking  as  purchasers ;  the  lineal  ancestry  and  the 
half-blood  have  been  rendered  capable  of  inheriting  (a) ;  and  descent 
may  now  be  traced  through  persons  who  have  been  attainted  (&). 

Greatalterationshavebeenmade  in  regard  to  the  power  of  testamentary 
disposition  (c).  One  law  has  been  laid  down  for  all  testators  as  to 
every  species  of  property,  and  testamentary  power  has  been  expressly 
extended  to  all  real  estate,  and  to  all  personal  estate  which  a  person  may 
be  entitled  to  at  his  death,  and  which  would  have  passed  to  his  heir, 
or  his  executors,  or  administrators ;  and  to  all  contingent,  executory, 
or  future  interests  in  any  real  or  personal  estate,  and  to  all  rights  of 
entry  for  conditions  broken,  and  notwithstanding  that  the  testator 
may  become  entitled  to  them  subsequently  to  the  date  of  his  will  (c?). 
And  it  has  been  declared  that  executors  or  administrators  may 
transfer  any  stock  in  the  public  funds,  notwithstanding  it  may  be  the 
subject  of  a  specific  bequest  (e).  Some  further  important  alterations 
in  the  law  as  regards  real  estate  will  be  found  under  the  heads  of  The 
Law  of  Debtor  and  Creditor  and  of  Procedure  in  Civil  Actions  in  this 
Chapter. 

The  laws  relating  to  Copyright  in  books  and  designs,  and  to  literary 
property  generally,  have  been  altered  and  new  laws  have  been  added 
to  the  subsisting  code  (/). 

And  the  laws  in  regard  to  Patents  for  Inventions  have  been 
amended,  and  powers  have  been  given  to  the  Privy  Council  to  extend 
the  benefit  to  the  patentee  in  certain  cases  (^). 

An  Act  has  been  passed  for  the  registration,  incorporation,  and  re- 
gulation of  Joint-Stock  Companies  {h). 

The  Usury  laws  have  been  altered  by  exempting  bills  of  exchange  and 
promissory  notes,  not  having  more  than  twelve  months  to  run,  and 
contracts  for  loans  of  above  the  sum  of  ten  pounds,  not  secured  on 
land,  from  the  operation  of  those  laws  {i). 

(a)  By  the  new  law,  descent  is  always  traced  right  Act  (amended  by  7  &  8  Vict.  c.  12)  ;  2 
from  the  purchaser,  or  person  who  last  ac-  &  3  Vict.  c.  13,  ib.  c.  17  ;  5  &  6  Vict.  c.  45  ; 
quired  the  estate  otherwise  than  by  descent,  5  &  6  Vict.  100,  amended  by 6  &  7  Vict,  c.65, 
or  than  by  an  escheat,  partition,  or  enclosure,  v.  supra,  p. 181,  et  seq. 

(b)  Ibid,  and  see  54  Geo.  III.  c.  145.  (^)  5  &  6  Will.  IV.  c.  83,  amended  by  2  & 

(c)  7  Will.  IV.  &  1  Vict.  c.  26.  This  3  Vict.  c.  67,  7  &  8  Vict.  c.  69,  supra,  p. 
Act,   more  especially  as  regards  Real  Estate,  183,  184. 

will  be  fully  stated  in  a  subsequent  Chapter,  (A)  7  &  8  Vict.    c.   110,  and  see  7  &  8 

where  the  history  of  testamentary  dispositions  Vict.  c.  3,  supra,  p.  200. 

of  land  is  traced  ;  et  v.  supra,  p.  189.  (i)  2  &3  Vict.  c.  37, continued  8  &  9  Vict.  c. 

(d)  §  3.  102.  It  was  by  the  12  Ann.  stat.  2,  c.  16, 
(c)  8  &  9  Vict.  c.  97.  that  the  rate  of  interest  was  reduced  to  5  per 
(/)  3  &  4  Will.  IV.  c.  15 ;  5  &  6  Will.  IV.  cent.    See  on  this  subject  2  Bla.  Com.  455. 

c.  65 ;  1  &  2  Vict.  c.  59.    International  Copy- 
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Next  as  ree:ards  the  law  of  Debtor  and  Creditor. 


o 


An  Act  has  been  passed  for  facilitating  arrangements  between  debtors 
and  creditors  (a) ;  also  one  for  the  better  securing  the  payment  of 
small  debts  (5). 

Arrest  on  mesne  process  has  been  abolished  in  civil  cases,  except  in 
certain  cases  of  danger  to  the  creditor  ;  and  the  remedies  of  creditors 
against  the  property  of  debtors  have  been  extended  (c),  as  has  already 
been  observed,  and  will  be  further  noticed  hereafter. 

Arrest  upon  final  process  in  an  action  for  any  debt  not  exceeding 
20Z.  and  costs,  has  been  abolished,  a  power  of  imprisonment  being  given 
in  cases  of  fraud  ;  and  some  discretionary  powers  have  been  given  to 
the  Judges  in  respect  of  execution  (d). 

Various  regulations  have  been  made  in  regard  to  Judgments,  both 
as  regards  matters  of  practice  connected  with  them,  and  their  effect  as 
against  the  property  of  the  defendant. 

The  whole  of  the  debtor's  lands,  instead  of  the  moiety  only,  together 
with  his  copyhold  lands,  have  been  rendered  liable  to  execution  under 
a  Judgment  (e).  Money,  bank  notes,  cheques,  bills  of  exchange,  pro- 
missory notes,  and  other  securities  ;  and  every  interest  of  the  debtor, 
whether  vested  or  contingent,  in  possession,  remainder,  or  reversion,  in 
any  stock  in  the  public  funds,  or  in  any  public  company,  have  been 
made  liable  to  judgment  creditors,  and  interest  is  given  on  judgment 
debts  (/). 

Judgments  have  been  made  a  charge  upon  all  lands,  tenements,  and 
hereditaments,  belonging  to  the  person  against  whom  they  are  obtained, 
including  lands  of  copyhold  tenure — with  a  proviso  for  the  protection 
of  bona  fide  purchasers  {g). 

The  freehold,  customary-hold,  and  copyhold  estates  of  deceased 
persons,  have  been  rendered  liable  in  all  cases  (h)  (a  former  statute 
having  given  this  remedy  against  the  real  estate  of  traders)  {i),  to  the 
payment  of  their  debts  by  simple  contract,  as  well  as  by  specialty. 
Further  regulations  have  been  made  for  protecting  creditors  from 
secret  warrants  of  attorney  to  confess  judgment  (k). 

An  Act  has  been  passed  for  establishing  a  Court  in  Bankruptcy 

(a)  7  &  8  Vict.  c.  70,  supra,  p.  203.  (/)  1  &  2  Vict.  c.  110,  §  12.  14,  and  17, 

(fi)  8  &  9  Vict.  c.  127.  and  3  &  4  Vict.  c.  82,  supra,  175. 

(c)  1  &  2  Vict.  c.  110,  amended  by  3  &  4  (^)  1  &  2  Vict.  c.  110,  §  13. 

Vict.  c.  82,  supra,  p.  174.  {h)  3  &  4  Will.  IV.  c.  104,   amended  by  2 

(d)  7  &  8  Vict.  c.  96,  §  57.  59,  60,  61,  62,      &  3  Vict.  c.  60. 

63,  &c.  (i)  47  Geo.  III.  sess.  2,  c.  74,  re-enacted 

(e)  3  &  4  Will.  IV.  c.  104  ;  1  &  2  Vict.  c.  by  1  Will.  IV.  c.  47,  §  9,  v.  supra,  p.  174. 
110,amendedby  2  &  3  Vict.  c.  11,  J6J<f.  c.  29,  (X;)  6  &  7  Vict.  c.  66,  in  extension  of  3 
supra,  p.  174.  Geo.  IV.  c.  39. 
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which  has  been  regulated  by  various  subsequent  Acts  {a).  Numerous 
Acts  have  been  passed  for  amending  the  laws  relating  to  bankrupts  (J), 
and  amongst  the  rest  the  protection  of  purchasers  against  secret  acts  of 
bankruptcy  has  been  provided  for(c).  The  laws  in  regard  to  Insolvent 
Debtors  have  been  amended  {d). 

Next  as  to  Procedure  in  Civil  Actions. 

The  jurisdiction  of  the  courts  of  Wales,  and  the  County  Pala- 
tine of  Chester,  legal  and  equitable,  has  been  abolished  (e),  and  the 
jurisdiction  of  the  superior  courts  at  Westminster  has  been  extended 
to  those  places ;  on  this  occasion  some  improvements  were  introduced 
from  the  course  of  practice  which  had  prevailed  under  the  abolished 
jurisdictions  (jf).  One  additional  Puisne  Judge  has  been  appointed  in 
each  of  the  superior  courts  of  Westminster  Hall  {g),  so  that  there  are 
now  five  judges  in  each  court. 

Executors  and  administrators  have  been  authorized  to  brings  actions 
for  injuries  to  the  real  estate  of  the  deceased  {h). 

Real  actions,  with  some  few  exceptions,  have  been  abolished  {i). 

A  general  rule  for  the  limitation  of  actions  in  regard  to  real  estate 
has  been  laid  down,  twenty  years  from  the  time  when  the  right  accrued 
being  adopted  as  the  general  limit  (k);  and  a  limitation  has  been  fixed 
for  bringing  actions  of  debt  for  rent,  and  of  covenant,  and  upon  bond 
or  other  specialties,  and  upon  other  demands,  varying  from  twenty 
years  to  six  years,  according  to  the  nature  of  the  demand  (I). 

An  Act  has  been  passed  to  facilitate  the  recovery  of  possession  of 
tenements,  in  certain  cases,  after  due  determination  of  the  tenancy,  by 
application  to  justices  of  the  peace  (m). 

The  inconvenient  variety  and  multiplicity  in  the  Process  for  the 
commencement  of  personal  actions  has  been  put  an  end  to,  and  one 
uniform  amended  form   of  process  has  been  established  for  all   the 

(a)  1  &  2  Will.  IV.  c.  56  ;  3  &  4  WiU.  IV.  p.  488. 

c.  47  ;  5  &  6  Will.  IV.  c.  29,  in  part  repealed  (c)  2  &  3  Vict.  c.  29. 

7  &  8  Vict.   0.  96,    §  55,   stipra,  p.  199,    et  (d)  11  Geo.  IV.  1  Will.  IV.  c.  37;    2  Will. 

seq.  IV.  c.  44  ;  1  &  2  Vict.  c.  110  ;  5  &  6  Vict.  c. 

{b)   1  Will.  IV.  c.  7,  §  7  ;    1  &  2  Will.  IV.  116  ;   7  &  8  Vict.  c.  70  ;    7  &  8  Vict.  c.  96, 

c.  56  ;   2  Will.  IV.  c.  43,  c.  53,  §  39  ;  2  &  3  supra,  p.  201-3. 

Will.  IV.  c.  114;  3  &  4  Will.  IV.  c.  14,  §28;  (e)   11  Geo.  IV.  1  Will.  IV.  c,  70,  §  14. 

c.  47,  c.  55,  §  32,  c.  74,  §  55,  et  seq  ;  4  &  5  (/)  IMd.  §  22,  and  1  Will.  IV.  c.  7. 

Will.    IV.  c.   40,    §  12,  c.  79  ;  5   &  6  WiU.  (g)  11  Geo.  IV.  1  Will.  IV.  c.  70. 

IV.  c.  29 ;  6  &  7  Will.   IV.  c.  27,  c.   47  ;  7  (h)  3  &  4  Will.  IV.  c.  42,  §  2. 

Will.  IV.    1  Vict.   c.  73,   §   25  ;  1  &  2  Vict.  (i)  3  &  4  Will.  IV.  c.  27,   §  36,  supra,  p. 

C.  110  ;  2  &  3  Vict.  c.  11,  c.  29  ;  3  &  4  Vict.  148. 

c.   80  ;    5   &    6  Vict.  c.  122  ;    7  &  8  Vict.  c.  (*)  3  &  4  Will.  IV.  c.   27,  amended  by  I 

96  ;    8  &  9  Vict.  c.  48.     This  formidable  list  Vict.  c.  28. 

forming   a   Code  of  itself,   is   iu  part  taken  (0  3  &  4  Will.  IV.  c.  42,  §  3. 

from  Mr.  Sweet's  note   to  Bla.  Com.  vol.  ii.  (m)  1  &  2  Vict.  c.  74. 
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superior  courts  of  law  ;  the  judges  being  authorized  to  make  general 
rules  for  carrying  out  the  provisions  of  the  Act  (a),  which  they  have 
accordingly  done. 

The  judges  of  the  superior  courts  jointly,  or  any  eight  of  them,  have 
been  authorized  to  make  rules  and  orders  for  regulating  the  Practice  of 
all  the  superior  courts,  which  rules  and  orders  are  to  be  observed  in 
all  the  courts  (b) ;  and  rules  and  orders  have,  as  has  already  been 
noticed,  been  issued  by  the  judges  for  this  purpose;  and  thus  the  in- 
convenient dissimilarities  which  had  prevailed  down  to  that  time,  in 
the  three  superior  courts,  have  been  put  an  end  to. 

Somespecific regulations  in  respect  of  Pleadings  havebeen  made,  and, 
moreover,  authority  has  been  given  to  the  judges  to  make  rules  and 
orders  for  altering  the  mode  of  pleading  in  the  superior  courts  (c).  Many 
important  rules  have  been  accordingly  issued.  The  judges  have  been 
authorized  to  make  amendments  in  the  record,  even  at  the  trial  ;  and 
various  other  regulations  have  been  made  for  preventing  a  failure  of 
justice  on  the  trial  of  actions  (d). 

The  laws  of  Evidence  have  been  amended  by  securing  the  evidence 
of  apparently  interested  witnesses  (e),  and  by  removing  various  objec- 
tions to  the  competency  of  witnesses  (/).  The  judges  have  been  author- 
ized to  make  regulations  as  to  the  admission  of  written  and  printed 
documents  and  copies  of  documents  in  evidence  (^)  ;  and  an  Act  has 
been  passed  to  facilitate  the  admission  of  certain  official  and  other 
documents  as  evidence  in  all  courts  of  justice  (h). 

The  superior  courts  of  law  have  been  authorized  to  issue  commis- 
sions for  the  examination  of  witnesses  abroad,  and  to  take  the  examin- 
ation of  witnesses  unable  to  attend  the  trial  of  a  cause,  by  means  of 
interrogatories  to  be  administered  to  them  (i). 

Costs  are  given  in  actions  of  quare  impedit  (k) ;  and  executors  sueing 
in  right  of  the  testator,  are  made  liable  to  pay  costs  (Z) ;  and  plaintiffs 
in  frivolous  actions  are  deprived  of  their  costs  {m). 

Proceedings  by  writ  of  Error  have  been   regulated,  and  thejudg- 

(a)  2  Wm.  IV.  c.  39,  amended  3  &  4  WiU.  (^)  3  &  4  Will.  IV.  c.  42,  §  15. 

IV.  c.  67  ;  1  &  2  Vict.  c.  110,  supra,  p.  114.  {h)  8  &  9  Vict.  c.  113. 

{b)  11  Geo.  IV.  1  Will.  IV.    c.  70,  §  11,  (z)   1  Will.  IV.  c.  22;bystat.  13  Geo.  III. 

V.  supra,  p.  114.  c.   63,  powers  had  been  given  for  examining 
(c)  3  &  4  Will.  IV.  c.  42  ;  1  &  2  Vict.  c.      witnesses  in  India.     Attendance  of  witnesses 

100.  made  compulsory,  &c.  by  6  &  7  Vict.  c.  82,  § 

\d)  Ibid.  5  &  6  ;  see  3  Bla.  Com.  by  Stephen,  p.  605. 
(e)  3  &  4  Will.  IV.  c.  42,  §  26,  27.  (k)  4  &  5  Will.  IV.  c.  39. 

(/)  6  &  7  Vict.  c.  85,  and  see  3  &  4  Vict.  c.  (0  3  &  4  Will.  IV.  c.  31. 

26.  (rw)  4  &  5  Vict.  c.  28. 
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ments  of  each  of  the  superior  courts,  in  all  suits  whatever,  are  made 
subject  to  revision  by  the  judges  of  the  other  two  courts,  sitting  col- 
lectively, as  a  Court  of  Error  for  that  purpose,  in  the  Exchequer 
Chamber  (a). 

The  proceedings  in  Prohibition,  and  by  writ  of  Mandamus,  have 
been  improved  ;  and  an  appeal,  by  way  of  a  writ  of  Error,  against 
judgments  given  in  proceedings  by  Mandamus,  has  been  intro- 
duced (6). 

The  powers  of  the  High  Court  of  Delegates,  both  in  Ecclesiastical 
and  Maritime  causes,  have  been  transferred  to  the  Privy  Council  (c)  ; 
and  a  "  Committee  of  the  Privy  Council"  has  been  established,  for 
hearing  appeals  and  transacting  the  judicial  business  of  the  Coun- 
cil (d). 

A  new  court  for  the  trial  of  oflfences  committed  in  the  metropolis  and 
parts  adjoining,  called  *'  The  Central  Criminal  Court,"  has  been 
erected  (e). 

Some  very  useful  Acts  for  consolidating  numerous  Acts  of  Parlia- 
ment relating  to  the  same  subject,  have  been  passed  ;  particularly  two 
Acts  in  the  year  1845,  for  consolidating  into  one  Act  certain  provi- 
sions usually  inserted  in  Acts  authorizing  the  taking  of  lands  for 
undertakings  of  a  public  nature ;  and  two  other  Acts  for  a  like  con- 
solidation of  certain  provisions  usually  inserted  in  Acts  authorizing 
the  making  of  Railways  in  England  and  Scotland  (/). 

Lastly,  I  may  mention,  that  the  Acts  to  amend  the  representation  of 
the  people  in  England  and  Wales  (g),  in  Scotland  (h),  and  in  Ireland  (i), 
werepassed  in  the  last  reign  ;  the  time  of  polling  has  been  materially 
shortened,  and  the  divisions  of  counties,  and  the  limits  of  cities  and 
boroughs  in  England  and  Wales,  so  far  as  respects  the  election  of 
members  to  serve  in  Parliament,  have  been  settled  and  described  (k). 
By  an  Act  of  the  present  reign  (Z),  regulations  have  been  introduced 
for  the  registration  of  voters ;  the  right  of  voting  in  certain  cases 
has  been  defined  ;  the  proceedings  in  the  election  of  members  have 
been    regulated ;    and  the  nature   of   the  qualification    of   members 

(a)  11  Geo.  IV.  1  Will.  IV.  c.  70,  §  8.  (/)  8  &  9  Vict.  c.  18.  c.  19.  c.  20,  &  c.  33. 

(b)  1  WiU.  IV.  c.  21  ;  6  &  7  Vict.  c.  67.  (g)  2  &  3  Will.  IV.  c.  45. 

(c)  2  &  3  Will.  IV.  c.  92.  (A)  Ibid.  c.  65. 
(<Z)  3  &  4  Wm.  IV.  c.  41  ;  6  &  7  Vict.  c.  (J)  Ibid,  c  88. 

38  ;  7  &  8  Vict.  c.  69  ;  8  &  9  Vict.  c.  30.  (Ic)  Ibid.  c.  64. 

(e)  4  &  5  Will.  IV.  c.  36.  {1}  6  &  7  Vict.  c.  18. 
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has  been  materially  altered  (a) ;  so  that,  as  before  mentioned,  the 
history  of  representation  in  Parliament  has  lost  much  of  its  political 
interest. 

Having  now  completed  what  I  hope  will  make  the  unlearned  reader 
sufficiently  acquainted  with  the  Common  Law  of  England  relating  to  pro- 
perty, real  and  personal,  to  enable  him  to  follow  me  in  the  succeeding 
part  of  this  work,  I  proceed  to  the  main  object  I  have  in  view,  namely, 
first  to  trace  the  rise  and  establishment  of  the  Jurisdiction  of  the  Court  of 
Chancery,  noticing  the  several  branches  of  its  jurisdiction,  both  those 
which  it  has  retained  and  those  which  it  has  abandoned,  and  then  to 
give  an  account  of  the  principles  of  the  system  of  equitable  jurispru- 
dence which  is  now  administered  in  the  COURT  OF  CHANCERY  (b). 

(a)  1  &  2  Vict.  c.  48.  without  producing  repetition,  the  rules  of  law 

(b)  Besides  Uses,  and  devises  of  Real  Estate,  as  to  the  construction  of  deeds  have  been  post- 
which  have  been  omitted  as  being  so  intimately  poned,  so  that  the  rules  applicable  to  deeds  and 
blended  with  the  History  of  the  Court  of  those  relating  to  wills  which  must  have  been 
Chancery    that    they   cannot    be    separated  deferred,  may  be  considered  together. 
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SHORT    SUMMARY    OF   THE    ROMAN    LAW    RELATING    TO    CIVIL 

RIGHTS. 

Sect.  I. — Of  Persons,  and  Relations  between  Individuals,  p,  302. 
Husband  and  Wife — Espousals — Dowry — Marriage — Divorce. 
Parent  and  Child — Paternal  Potver — Emancipation — Adoption. 
Guardian  and  Ward — Tutors  and  Curators. 

Sect.  II. — Laws  Relating  to  Property,  p.  305. 

The  different  kinds  of  things,  corporeal  and  incorporeal,  moveable  and  immoveable. 

Modes  of  acquiring  property  by  the  Roman  Law. 

In  Individual  things,    Usucaption  and  Prescription — Donations,  mortis  causa 

and  inter  vivos — Sale  and  Purchase. 
In  an   entire    succession — by    Will — Appointment   of   Heirs — Substitutions — 

Legacies — Fidei  Commissary   Gifts — Codicils — Succession  on  Intestacy — 

Adrogation — Bankruptcy  and  Insolvency. 

Sect.  III. — Of  Obligations,  p.  314. 

Contracts — Express  {ex  contractu) — Mutuum,  Commodatum,  Depositum — 
Stipulations — Suretyship — Contracts  in  writing — Contracts  founded  on 
consent  alone — Sale  and  Purchase — Letting  and  Hiring — Partnership — 
Agency  or  Mandate — Implied  Contracts  (quasi  ex  contractu). 

Satisfaction  of  Obligations  arising  from  Contracts. 

Obligations  arising  from  Wrongs — ex  maleficio  or  delicto,  and  quasi  ex  male- 
ficio  or  delicto. 

On  looking  through  the  preceding  pages  I  have  thought  that  it  nnight  be  useful  to 
exhibit  a  sketch  of  the  entire  system  of  Roman  jurisprudence  in  civil  matters,  detached 
portions  only  of  which  have  been  the  subject  of  comreient. 

The  laws  of  the  Romans  may  be  classed  under  five  general  divisions  (a). 

First,  Those  which  concerned  the  distinctions  of  Persons,  and  the  Relations  which 
existed  between  individuals. 

Secondly,  Those  which  related  to  Property  or  Things. 

Thirdly,  Those  which  related  to  the  rights  of  individuals  in  respect  of  their  Transac- 
tions with  others,  and  to  the  claims  arising  from  the  Conduct  of  individuals,  one  to 
another — or  the  laws  relating  to  Obligations. 

(a)  Gaius  divides  the  subject  thus: —  tinet,  vel  adres,  vel  ad  actiones,"  Dig.  i.  5.  1. 
"  Omne  jus,  quo  utimur,  vel  ad  personas  per-      I  have  followed  the  Institutes  of  Justinian. 
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Fourthly,  Those  which  related  to  the  enforcing,  by  legal  means,  the  rights  and  claims 
of  individuals — or  the  laws  which  concerned  the  machinery  oi  Actions,  and  the  Defences 
to  actions. 

Fifthly,  The  laws  relating  to  Public  Offences. 

The  first,  second,  and  third  only  will  be  the  subject  of  the  following  summary. 

SECTION  L— OF  PERSONS,  AND  RELATIONS  BETWEEN  INDIVIDUALS. 

Passing  over  the  distinction  of  persons  into  slaves  and  free,  and  of  freemen  into  those 
who  were  absolutely  free,  and  those  who  had  obtained  their  freedom  by  manumissionj 
and  the  mutual  relation  of  patron  and  freedman,  and  patron  and  client,  which  have 
been  already  explained,  I  proceed  to  the  other  principal  relations  between  individuals, 
namely,  those  of  husband  and  wife,  parent  and  child,  and  guardian  and  ward :  the 
leading  features  only  will  be  noticed. 

Marriage,  by  the  Roman  law,  was  founded  on  the  consent  of  the  parties.  When  the 
parties  were  under  the  power  of  their  parents  the  consent  of  such  parents  was  also 
essential  to  the  contract  (a) ;  but  the  parent  who  harshly  and  unjustly  denied  his  con- 
sent might  be  compelled  by  the  Prseses,  or  governor  of  the  province,  at  the  instance 
of  the  child,  not  only  to  express  his  concurrence  in  the  marriage,  but  to  give  the  requi- 
site dotal  portion  (6).  It  was  considered  so  essential  that  the  consent  of  the  two  con- 
tracting parties  should  be  free  and  unrestrained,  that  no  person  exercising  authority  in 
any  province  could  marry  in  such  province  :  he  might,  however,  enter  into  the  contract 
of  espousals ;  but  the  female  was  at  liberty  to  confirm  or  renounce  the  contract  when 
the  intended  husband  had  laid  down  his  dignity  or  command.  Guardians,  also,  could 
neither  marry  their  female  wards  nor  give  them  in  marriage  to  their  sons  (c).  Polygamy 
was  forbidden  {d). 

It  was  almost  the  universal  practice,  in  the  latter  years  of  the  empire,  for  the  parties 
to  enter  into  a  regular  contract  of  espousals,  even  when  the  marriage  was  intended  to 
be  immediately  celebrated  (e).  This  contract,  like  all  other  mutual  obligations,  was 
completed  by  the  expression  of  the  consent  of  the  parties  ;  it  was  however  usual  for  the 
spouse  to  deliver  to  his  intended  bride  something  in  the  way  of  earnest ;  and  for  this 
purpose  a  ring  was  commonly  used,  which  was  sent  to  the  damsel,  to  be  placed  on  the 
fourth  or  wedding  finger,  it  being  supposed,  on  the  credit  of  Appion,  that  the  Egyptians 
had  discovered  that  there  was  a  direct  communication,  by  means  of  a  slender  nerve, 
from  that  finger  to  the  heart  (/).  Originally  an  action  at  law  would  lie  for  a  breach  of 
such  contract ;  but,  in  latter  times,  a  promise  of  marriage  came  to  be  deprived  of  any 
legal  effect. 

It  was  considered  to  be  the  duty  of  the  father  to  give  to  his  daughter  a  marriage 
portion  or  dowry  according  to  the  measure  of  his  property,  but  not  so  as  to  defraud  his 
creditors.  Such  dowry  was  called  cZos  j^rq/eciifia  (^f) ;  and  when  the  daughter  died  it 
reverted  to  the  father.  Any  person  might  give  the  marriage  portion,  but  no  one  could 
claim  the  right  of  reverter  but  a  father  {h).  The  dowry  might  also  be  constituted  of 
the  property  of  the  woman ;  and  a  daughter,  if  of  full  age,  and  not  in  her  father's 


{a)  Dig.  L.  17.  30  ;  xxiii.  2.  2. 
{b)  Ibid,  xxiii.  2.  19. 

(c)  Ibid,  xxiii.  2.  38.  59. 

(d)  Cod.  V.  4.  5. 

(e)  Dig.  xxiii.  1.  1  and  4. 


(/)  Aul.  Gall.  X.  0.  10. 
Ijg)  Dig.  xxiii.  2.  1.  5.  1.  19.  et  v.  Gothof. 
not. 

(A)  Domat.  i.  9.  §  iii.  c.  11. 
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power,  might  herself  constitute  her  dowry  from  her  property ;  and  such  dowry,  on  the 
death  of  the  husband,  reverted  to  the  wife  (a).  The  intended  husband,  on  the  other 
hand,  stipulated  to  bring  into  the  marriage  state,  for  the  mutual  benefit  of  himself  and 
wife,  a  certain  proportion  of  his  property,  which  was  denominated  the  donatio  propter 
nuptias  (6).  The  husband,  during  the  marriage,  had  the  administration  of  the  whole, 
and  was  entitled  to  the  profits  or  use  of  the  marriage  property,  for  defraying  the  charges 
of  the  household  (c).  The  property  of  the  wife,  beyond  what  was  brought  in  as  her 
dowry,  was  denominated  her  parapherna  ;  and  the  husband  had  no  right,  even  of  com- 
munity, over  it,  excepting  by  consent  of  the  wife  (d). 

The  celebration  of  the  marriage  rite  (e)  was  performed  in  diflferent  ways.  First,  if 
a  woman  who  had  no  parent,  by  the  consent  of  her  guardians,  after  espousal  (/),  Uved 
with  a  man  as  his  wife  for  one  year,  without  being  absent  for  three  nights,  she  became 
the  lawfiil  wife  of  such  man  by  usucaption,  a  custom  which  apparently  had  its  origin  in 
the  Rape  of  the  Sabines.  The  second  method,  which  was  the  most  usual,  was  that  of 
coemption.  According  to  this  form,  the  bride  and  bridegroom  mutually  expressed  to 
each  other  their  willingness  to  become  husband  and  wife,  according  to  a  set  form  of 
words ;  the  bride  then  paid  to  the  bridegroom  a  certain  sum  as  the  fictitious  purchase 
of  a  right  in  her  husband's  succession.  This  ceremony  was  performed  at  the  house  of 
the  father,  or  nearest  relative  of  the  bride ;  who  was  then  taken  home  by  the  husband, 
attended  by  the  groom's  men  and  bridemaids,  and  the  other  friends  of  the  newly  mar- 
ried couple  in  procession.  Originally  there  was  a  third  form  of  marriage,  namely,  by 
confarreatio,  which  was  purely  a  religious  ceremony,  but  which  had  become  antiquated 
in  the  time  of  Tacitus,  and  even  of  Cicero.  Prior  to  the  consummation  of  the  marriage, 
a  supper,  served  with  all  the  splendour  and  profusion  that  the  means  of  the  bridegroom 
would  allow,  was  given  to  the  groom's  men,  and  bridemaids,  whose  duties  after  supper 
were  such  as  might  have  been  assigned  with  more  delicacy,  perhaps,  to  matrons.  It 
was  a  common  practice  for  the  friends  and  relations  to  testify  their  satisfaction  by  pre- 
senting gifts  to  the  newly  married  bride. 

Incestuous  marriages,  such  as  those  between  parents  and  children,  even  by  adop- 
tion, were  prohibited  ;  this  prohibition  extended  to  all  ascendants  and  descendants  in 
aright  line  in  infinitum.  As  regards  collaterals,  matrimony  was  also  prohibited  between 
brothers  and  sisters,  and  between  a  man  and  the  daughter  or  grand-daughter  of  a 
brother  or  a  sister  {g) ;  but  first  cousins  might  marry  (h).  The  prohibited  marriages 
were  absolutely  void,  and  the  parties  contracting  such  marriages  might  be  proceeded 
against  criminally  (i). 

The  wife,  from  the  time  of  her  marriage,  as  regards  her  person,  became  completely 
in  the  power  and  under  the  command  of  her  husband,  and,  after  his  death,  was  ranked 
as  one  of  his  natural  representatives,  and  had  a  right  to  claim  a  share  in  his  succession 
together  with  his  children. 

If  either  of  the  parties  were  made  captive,  and  were  not  heard  of  for  five  years,  or 
reduced  to  a  state  of  slavery,  the  marriage  was  considered  as  dissolved  (k). 

'Ry  the  jus  civile,  hdore  the  introduction  of  Christianity,  great  latitude  of  divorce 


{a)  Cod.  Just.  V.  18.  11.  (/)  Rosin,  p.  430. 

(*)  Inst.  ii.  7.  3.  {g)  Inst.  1.  10.  §  1.  2.  3.   There  were  other 

(c)  Dig.  xxiii.  3.  7.  prohibitions,  §  5,  et  seq. 

(d)  Cod.  Just.  V.  14.  1.  8.  (h)  Ibid.  i.  10.  §  4. 

(e)  See  Rosinus  denuptiiset  earum  ritibus,  (i)  Ibid.  §  12. 
p.423-4,  e^  «eg.  And  see  Adams's  Antiquities.  (A)  Dig.  xxiv.  2.  1  and  6. 
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was  allowed  to  both  sexes.  Indeed  it  would  appear  that,  if  either  party  came  to  a  deli- 
berate determination  to  be  divorced,  the  same  might  be  eflfected  by  such  party  sending 
to  the  other  a  libellum  repudii,  declaring,  in  a  set  form  of  words,  that  the  marriage  con- 
tract was  at  an  end,  and  either  party  was  then  at  liberty  to  marry  again  (a).  However 
the  law  in  regard  to  divorce  was  materially  altered  by  Constantine,  who  ordained  that 
no  husband  should  divorce  his  wife,  or  wife  divorce  her  husband,  excepting  for  certain 
defined  causes.  According  to  the  law  as  so  altered,  the  husband  was  entitled  to  put 
away  his  wife  for  incontinence,  or  in  case  she  were  guilty  of  poisoning,  or  of  acting  as 
a  procuress  (b).  If  a  man  put  away  his  wife  for  any  other  cause  than  the  above,  he 
was  prohibited  from  marrying  again,  and  the  wife,  to  whom  such  an  indignity  was 
attempted  to  be  offered,  was  entitled  to  take  possession  of  her  husband's  house  and  pro- 
perty, and  the  dowry  which  he  might  have  acquired  from  any  newly  taken  wife.  The 
wife  was  entitled  to  divorce  her  husband  if  he  were  convicted  of  murder,  or  poisoning,  or 
the  violation  of  a  tomb ;  but,  if  she  accused  her  husband  of  any  such  crime,  and  did 
not  prevail,  she  forfeited  her  dower,  and  was  liable  to  banishment  (c).  The  emperors 
Theodosius  and  Valentinian  found  it  necessary  to  allow  greater  latitude ;  they  therefore 
admitted  some  other  grounds  of  divorce  {d). 

The  children  of  marriages  duly  solemnized,  were  under  the  power  of  the  father  (e). 
This^07y;er,  which  was  peculiar  to  the  Roman  law,  and  which  originally  extended  to 
life  and  death,  was  extinguished  by  the  death,  either  natural  or  civil,  of  the  father,  or 
by  the  emancipation  of  the  child.  Emancipation  according  to  the  ancient  law,  was 
effected  by  a  fictitious  sale  (/) ;  but  the  Emperor  Anastasius  introduced  the  custom  of 
emancipating  before  a  magistrate,  which,  from  his  time,  was  the  ordinary  method  pur- 
sued {g). 

The  childless  husband,  and  every  unmarried  man  above  the  age  of  eighteen,  might 
acquire  to  himself  children,  over  whom  he  might  exercise  the  same  rights  as  the  na- 
tural father,  by  the  artificial  mode  of  adoption,  which  was  effected  either  by  the  autho- 
rity of  an  imperial  mandate,  or  by  going  through  certain  solemnities  before  the  governor 
of  the  province  (A). 

Male  children  were  considered  as  infants,  and  as  such  incapable  of  having  any  dis- 
cretion or  will,  until  they  attained  the  age  of  fourteen ;  females,  until  the  age  of 
twelve  {i) ;  and,  in  case  of  the  death  of  their  father  before  they  attained  that  age,  were 
placed  under  the  guardianship  of  a  tutor.  There  were  three  modes  by  which  tutors 
were  appointed  to  infants,  the  first  of  which  was  hy  will.  Every  father  was  entitled 
by  law  to  appoint  tutors  to  his  infant  children  living  at  his  death,  and  not  emancipated 
by  him,  and  in  some  cases  to  his  grandchildren ;  and  if  a  father,  by  mil,  appointed  a 
tutor  to  an  emancipated  child,  the  judge  was  bound  to  confirm  the  appointment  without 

(a)  "  In  repudiis  autem,  id  est  renuncia-  (c)  Cod.  Theod.  iii.  16.  1  and  2. 

tione,  comprobata  sunt  heec  verba  :    Tuas  res  (d)  Cod.  Just.  v.  17.  8,  §  1,  "  Sicut  enim," 

tibihabeto,"  etsimilia.  Ibid.tit. 2.2.1. "Divor-  say  the  emperors,  "  sine  justa  causa  dissolvi 

tium  non  est,  nisi  varum,  quod  animo  perpe-  matrimonia  justo  limite  prohibemus,  ita  ad- 

tuam   constituendi  dissensionem  fit.     Itaque  versa  necessitate  pressum  vel  pressam,  quam- 

quicquidin  calore  iracundiffi  vel  fit,  tcI  dicitur,  visinfausto,attamenweceisar!Oauxiliocupimus 

non  piius  ratum  est,  quam  si  perseverantia  liberari." 
apparuit  judicium    animi    fuisse :     ideo    per  (e)  Just.  Inst.  i.  tit.  11.  pr. 

calorem  misso  repudio,  si  brevi  reversa  uxor  (f)  Inst.  i.  tit.  11.  pr.  tit.  12.  pr.  &  §  6. 

est,  uec  divortisse  videtur."     Dig.  xxiv.  2.  3.  (g)  Vinn.  ad  Inst.  p.  84. 

These  laws  were  in  substance  revived  in  the  {h)  Inst.  i.  tit.  11. 

original  Code  of  Napoleon.  (?)  Dig.  xxiii.  2.  4. 

(5)   Conciliatrix. 
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inquiry.  Where  no  testamentary  tutor  was  appointed,  the  nearest  relations  in  the  male 
line,  deriving  their  relationship  solely  through  males,  were,  by  the  ancient  law,  en- 
titled to  the  guardianship ;  in  default  of  any  such,  a  tutor  was  assigned  to  the  minor 
by  the  Praetor  at  Rome,  and  the  Praeses  or  Governor  in  the  provinces  («). 

The  duties  of  the  tutor  consisted,  first,  in  exercising  a  superintending  care  over  the 
person  of  his  ward,  and  having  him  properly  educated  and  instructed,  according  to 
his  means  :  secondly,  in  the  management  and  care  of  the  infant's  property.  But  the 
office  of  the  tutor  was  not  ministerial  only ;  all  contracts  entered  into  by  the  ward, 
with  the  authority  of  the  tutor,  were  binding  on  the  ward ;  and  if  the  ward,  by  the 
authority  of  his  tutor,  accepted  a  succession,  either  on  intestacy  or  under  a  will,  he  was 
bound  by  such  acceptance.  Pupils  might  better  their  condition,  but  not  impair  it, 
without  the  authority  of  their  tutors  (6).  If  there  were  a  suit  between  the  tutor  and 
his  pupil,  a  curator  was  appointed  for  the  pupil,  by  whom  the  suit  was  carried  on  (c). 

Males  at  fourteen,  females  when  marriageable,  ceased  to  be  under  the  authority  of 
the  tutor ;  but  no  child,  until  twenty-five,  was  considered  as  competent  to  have  the 
management  of  his  property.  Until  that  age,  therefore,  he  remained  under  the  care  of 
a  curator,  who  was  appointed  by  the  Praetor  or  governor  of  the  province  {d).  All  tutors 
and  curators  in  th§  provinces,  excepting  testamentary  tutors,  were  obhged  to  find  suffi- 
cient sureties,  who  became  bound  for  them  before  the  duumvir,  or  defensor  civitatis,  or 
the  governor  of  the  province,  for  the  faithful  discharge  of  their  duty ;  the  duumvir,  or 
defensor,  when  the  sureties  were  taken  before  those  magistrates,  and  the  secretary  of 
the  governor,  when  sureties  were  taken  before  the  governor,  were  bound  at  their  peril  to 
see  that  the  sureties  were  responsible  (e).  A  curator  could  not  be  absolutely  given  by 
testament,  but  if  given,  he  might  be  confirmed  by  the  Praetor  or  Prreses  (/). 

No  one  was  allowed  to  refuse  the  office  of  tutor,  unless  he  had  a  sufficient  excuse : 
the  not  being  able  to  find  sufficient  sureties,  the  having  five  children,  and  being  en- 
gaged in  public  business,  were  allowed  to  be  sufficient  excuses ;  a  person  might  also 
excuse  himself  on  the  ground  of  the  existence  of  a  deadly  feud  between  his  family  and 
that  of  the  minor  {g).  The  enforcing  of  the  performance  of  the  duties  of  tutors  and 
curators  towards  their  wards  belonged  to  the  extraordinary  jurisdiction  of  the  Praetor: 
I  shall  therefore  have  occasion  to  recur  to  this  subject  in  a  future  page.  I  proceed  to 
the  next  division  of  the  subject,  namely,  the  laws  which  related  to  the  rights  which 
might  be  acquired  in  regard  to  property. 

SECTION  II.— LAWS  RELATING  TO  PROPERTY. 

§  I.   Of  the  different  kinds  of  Property. 

There  were  some  things  which,  being  given  to  mankind  in  common  by  the  law  of 
nature,  could  not  be  the  subject  of  individual  ownership :  such  were  the  air,  running 
water,  the  sea,  and  consequently  the  shores  of  the  sea,  ports,  havens,  and  rivers ;  all 
of  which  were  public  p7-oj)erti/,  and  open  to  all.  The  pubUc  also  had  aright  to  the  use 
of  the  banks  of  navigable  rivers  ;  therefore  a  qualified  ownership  in  the  soil  of  such 
banks  was  all  that  could  be  acquired  by  individuals  (h).     The  theatres,  stadia,  and 

(a)  Inst.  i.  tit.  13.  tit.  20.  ed.  Vinn.  et  Com-  (rf)   Inst.  i.  23.  1. 

ment.  This  subject  will  be  resumed  in  treating  (e)  Uid.  i.  24.  et  Comment, 

of  the  Jurisdiction  of  the  Court  of  Chancery  (/)  Ibid.  tit.  23. §  1. 

over  Infants.  (c,)  Bid.  i.  tit.  25. 

(l>)  Ibid.  i.  tit.  24.  (A)  Ibid.  ii.  1.  §  1—5. 

(c)  Ibid,  i.  21.  §  3. 


306 


Of  Things. 


forums,  were  distinguished  as  res  universitatis.  Temples,  sepulchres,  and  consecrated 
places,  in  which  were  included  the  walls  and  gates  of  cities,  to  violate  which  was  pu- 
nished with  death,  were  called  res  nullius  («).  It  is  also  to  be  observed,  that  there  were 
some  things  in  which  no  property  could  be  acquired  excepting  by  possession  or  occu- 
pancy :  of  this  description  were  peafowl,  pigeons,  and  other  birds  wild  by  nature :  and 
it  made  no  difference  that  the  pigeons  were  kept  in  a  dove-cot,  to  which  they  were  in 
the  habit  of  returning  [b) :  however  cocks  and  hens,  and  geese,  when  tamed,  were  con- 
sidered as  private  property.  As  occupancy  alone  conferred  a  title  to  things  wild  by 
nature,  it  followed  that  he  who  caught  any  wild  birds  on  the  land  of  another  obtained 
the  absolute  property  in  the  birds,  though  he  had  been  warned  off,  and  was  therefore 
guilty  of  a  wrong  in  regard  to  the  owner  of  the  land,  and  the  title  to  such  things  re- 
mained only  so  long  as  they  continued  in  the  actual  possession  of  the  taker  (c).  Jus- 
tinian, in  his  Institutes,  in  order  to  illustrate  the  mode  of  acquiring  title  by  occupancy, 
takes  occasion  to  notice  the  technical  distinctions  in  regard  to  the  acquiring  of  property 
by  alluvion,  confusion,  commixion,  and  conjunction,  but  which  I  pass  over  as  too  subtle 
for  the  purposes  of  this  sketch,  and  proceed  to  the  general  division  of  property  into 
things  corporeal  and  incorporeal. 

Things  corporeal  comprised  every  tangible  matter.  Incorporeal  things  were  more 
properly  rights  enjoyed  in  respect  of  things,  than  things  themselves.  They  were  inca- 
pable of  delivery  [d).  Servitudes  composed  the  most  important  class  of  things  incor- 
poreal. Servitudes  were  of  two  kinds,  rustic  and  urban  (e).  Rustic  servitudes  (or  as 
we  say  easements)  included  all  such  rights  as  the  owner  of  one  farm  in  the  country 
might  claim  over  the  farm  of  another,  as  a  right  of  passage,  or  of  way,  for  himself,  his 
cattle,  or  his  carriages,  or  of  bringing  water  to  his  home  (/).  Urban  servitudes  were  such 
as  existed  in  respect  of  buildings  in  towns :  the  principal  that  are  mentioned  by  Jus- 
tinian are  the  obligation  of  supporting  the  roof  of  another's  house,  and  of  so  building 
on  your  own  land  as  not  to  obstruct  the  ancient  hghts  of  the  adjoining  house  of  your 
neighbour.  Servitudes  of  the  above  descriptions  could  only  be  claimed  as  appurtenant 
to  property,  either  predial  or  urban.  Under  the  head  of  incorporeal  things  was  also 
comprised  the  class  of  servitudes  which  were  called  personal  servitudes,  as  being  in- 
herent in  the  person  of  the  claimant,  and  not  appurtenant  to  his  property ;  of  these 
there  were  three  kinds,  ususfructus,  usus,  and  habitatio.  The  right  of  using  another's 
goods  in  any  manner  the  user  should  see  fit,  he  preserving  the  substance  (g),  or,  in 
case  it  were  money,  of  returning  the  like  quantity  to  the  owner,  with  the  power  of  as- 
signing this  right,  was  called  Ususfructus :  when  the  right  to  use  the  thing,  or  its  profits 
or  produce,  was  confined  to  the  individual,  it  was  called  Usus;  and  the  usuary,  in 
such  case,  was  not  at  liberty  to  make  any  emolument  of  the  thing,  but  only  to  use  it 
for  his  necessary  occasions  {h) :  Habitatio  was  the  right  to  use  the  house  of  another ; 
this  right,  until  the  time  of  Justinian,  could  only  be  enjoyed  by  the  party  himself,  it 
could  neither  be  sold  or  let  («).  A  title  to  incorporeal  things  might  be  acquired  by  a 
quasi  prescription,  though  not  by  usucaption  (k). 

Corporeal  things  were  distinguished  into  moveable  and  immoveable :  moveables  con- 


(a)  Inst.  ii.  1.  §  7  and  10. 

(i)  Ibid.  ii.  1.  12—15. 

(c)  Ibid.  §  12. 

(d)  Dig.  xli.  1.  43.  1. 

(e)  Just.  Inst,  ii.  tit.  3. 

(/)  N.  supra,  p.  151,  oi  Easements, 

(g)  Inst.  ii.  4.  pr. 


(A)  Dig.  vii.  8.  i.  1,  10,  and  1.  14.  The 
English  Use,  as  will  hereafter  be  seen,  was 
very  different  from  the  Roman  Vsus. 

(i)  Inst.  ii.  4.  ii.  5.  pr.  4.  and  §  1  and  5 ; 
Cod.  Just.  iii.  33.  13. 

(k)  Dig.  xli.  1.  43.  §  1.  et  Gothof.  not. 
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sisted  of  money,  goods,  and  every  kind  of  tangible  property,  excepting  land  and 
things  attached  to  land,  which  were  called  immoveables  (a). 

I  now  proceed,  following  the  order  of  the  Institutes,  to  give  an  account  of  the  man- 
ner of  acquiring  title  to  such  things  as  were  capable  of  individual  ownership,  by  the 
peculiar  or  civil  law  of  the  Romans. 

§  II.  Modes  of  acquiring  Property  by  the  Roman  haw. 
1.  In  Individual  Things. 

The  first  mode  of  acquiring  property  in  individual  things  was  by  length  of  pos- 
session or  prescription  {b),  which  was  introduced  in  the  earliest  period  of  the  history  of 
the  law  for  quieting  possession,  and  avoiding  uncertainty  as  to  the  ownership  of  pro- 
perty. 

Before  the  time  of  Justinian,  if  any  one,  under  a  sale,  gift,  or  other  just  means  of 
acquiring  property,  completed  in  due  form,  obtained  possession  of  another's  property 
not  having  notice  of  the  real  owner's  title,  and  retained  it  undisturbed,  if  a  moveable, 
for  one  year,  if  immoveable,  as  of  a  farm  in  Italy,  or  such  parts  of  the  provinces  as  en- 
joyed the/ijs  Italicum,  for  two  years;  he  acquired  a  title  to  the  thing  possessed,  as 
against  even  the  real  owner,  who  was  considered  to  have  had  ample  time  within  those 
periods  for  claiming  his  property.  Justinian,  it  may  be  remarked,  altered  the  law,  by 
making  three  years'  undisturbed  possession,  acquired  as  above,  a  title  to  moveables ; 
and  ten  years  when  the  owner  was  within  the  kingdom,  twenty  years  wben  abroad,  a 
title  to  immoveables  ;  and  that  throughout  all  his  dominions  (c).  Thirty  years'  undis- 
turbed possession  in  general  gave  a  good  defence  by  way  of  exception,  even  when  the 
possessor  had  come  in  under  no  title  {d).  To  things  stolen,  or  things  belonging  to  the 
crown  (e),  no  title  could  be  acquired  by  prescription.  The  time  which  began  to  run  in 
the  life  of  the  ancestor  continued  to  run  in  favour  of  the  heir  or  representative,  even 
though  he  might  have  notice  of  the  infirmity  of  his  ancestor's  title,  provided  the  pos- 
session did  not  commence  mala  fide  {/). 

The  second  mode  of  acquiring  property  in  individvial  things  by  the  jus  civile  was  by 
donation. 

Donations  were  of  two  kinds : 

1.  Mortis  causa,  or  having  reference  to  death. 

2.  Inter  vivos,  and  not  having  reference  to  death. 

A  donatio  mortis  causa  was  where  a  person  in  danger  so  gave  a  thing,  that,  in  case 
he  died,  the  receiver  was  to  have  it ;  but  if  he  recovered,  the  donor  was  to  receive  it 
back  again.     Gifts  of  this  nature  were  in  some  respects  analogous  to  legacies  ((/). 

Donations  inter  vivos,  by  the  ancient  law,  were  complete  as  soon  as  the  donor  had 
manifested  his  intention  to  give,  either  by  writing  or  without  writing ;  though,  to  pre- 
vent fraud  and  forgery  it  was  declared,  by  various  imperial  constitutions,  that  donations 
should  be  perfected  by  delivery  {h),  and  that  when  the  donation  exceeded  a  certain 
amount,  it  should  not  be  valid  unless  an  instrument  of  gift  were  reduced  into  writing 

(a)  Just.  Inst.  ii.  tit.  2.  (/)  Inst.  ii.  7.  1.     Citing  the  gift  of  Tele- 

(b)  Inst.  ii.  tit.  6.  machus   to    Piraeus,     Horn.    Odyss.    lib.   17. 

(c)  Ibid.  ii.  6.  pr.  (</)  Ibid.  ii.  7.  1. 

(d)  Cod.  J.  vii.  39.  3.  A  bad  specimen  of  (h)  See  Constantine's  Edict,  as  to  the  per- 
the  Edicts  of  Theodosius.  fecting  of  Donations,  supra,  p.  33. 


(e)  Inst.  ii.  6.  2  and  4. 
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by  a  notary,  and  attested  by  a  magistrate  («).  No  gift  actually  perfected  could  be 
recalled  except  for  ingratitude  (b),  which  had  the  effect  of  annulling  every  act  of  mere 
beneficence. 

The  third  mode  of  acquiring  individual  things,  though  not  mentioned  by  Justinian 
under  this  title,  was  by  Purchase. 

Every  thing  that  was  the  sulyect  of  commerce,  whether  moveable  or  immoveable, 
corporeal  or  incorporeal,  might  be  bought  and  sold.  Those  things  only,  generally 
speaking,  were  out  of  commerce  which  were  sacred  or  public  property,  as  has  before 
been  mentioned.  Farms  situate  in  Italy,  slaves,  and  servitudes,  were  by  the  ancient 
law  passed  by  the  solemn  form  of  mancipation  (c) ;  but  this  form  of  transferring  pro- 
perty does  not  appear  to  have  prevailed  in  the  provinces,  where  sales  of  every  kind 
of  property  were  eflfected  by  the  mere  contract  of  sale  and  purchase,  accompanied  or 
followed  by  delivery,  or  quasi  delivery,  and  generally  a  written  document,  to  evidence 
the  transaction.  The  contract  of  sale  and  purchase  was  complete  when  the  parties 
had  agreed  definitively  upon  the  thing  and  the  price  (fZ).  But  it  seems  the  property 
did  not  absolutely  pass,  even  though  delivered,  till  the  price  were  paid,  or  security 
were  given  for  it,  unless  the  vendor  sold  on  credit  (e).  Earnest,  arrha,  was  occasion- 
ally demanded,  with  a  view  of  shewing  that  the  terms  were  agreed  upon,  and  in  order 
to  secure  the  completion  of  the  bargain  ;  it  M'as  commonly  stipulated  that  unless  the 
bargain  were  completed  by  the  purchaser  within  a  given  time,  he  should  lose  his 
earnest  money. 

All  persons  of  competent  age  and  understanding,  with  some  few  exceptions,  might 
alienate  the  property  of  every  kind  of  which  they  were  the  owners.  There  were  some 
artificial  restrictions  upon  this  general  right,  amongst  the  rest,  the  husband  was 
restricted  from  alienating  lands  which  came  to  him  in  right  of  his  wife,  without  her 
consent.  This  restriction,  before  the  time  of  Justinian,  extended  to  Italy  only; 
Justinian,  prohibited  alienation  of  dotal  lands  in  the  provinces  as  well  as  in  Italy, 
even  with  the  consent  of  the  wife  (f). 

Minors  were  restricted  from  alienating  the  property  of  which  they  were  the 
owners  ,  unless  by  the  intervention  of  their  tutors  (g). 

On  the  other  hand,  a  creditor,  to  whom  property  was  pledged,  though  not  con- 
sidered as  the  owner  by  the  pleJge,  yet  might  sell  the  property  if  the  money  were 
not  paid  at  the  time  (A)- 

By  the  Roman  law,  a  man  might  acquire  property,  not  only  by  himself,  but  by 
those  under  his  power,  namely,  his  slaves,  and  children  not  emancipated  ;  for  such 
slaves  and  children  being  under  the  absolute  power  of  the  master  and  father,  all 
property  given  to  them,  or  acquired  by  them,  excepting  their  loeculium,  belonged  to 
the  master  or  father.  Justinian  altered  the  law  by  allowing  the  child  to  retain  the 
ownership  of  his  acquisitions,  not  made  by  means  of  the  father,  giving  the  latter 
only  the  usufruct  (z).  The  peculium  of  a  child  not  emancipated,  and  of  a  slave,  con- 
sisted of  the  property  which  such  son  or  slave  acquired  for  themselves,  with  the  con- 
sent of  the  father  or  master,  from  their  own  industry  or  by  gift  {k). 

(a)  Inst.ii.7.2.  Justinian  fixed  the  amouat  (e)  Inst.  1.  19. 

calling  for  registration,  at  COO  solid!,  ibid.  (/)  Just.  Inst.  ii.  8  pr. 

(5)  Ibid.  ii.  7.  2.  (^r)  md.  ii.  8.  2. 

(c)     As    to    which    see  Rosinus,    p.    GaD,  (A)  Ibid.  ii.  8.  1. 

Adam's  Roman  Antiquities,  p.  5!,  and  Gib-  (a)   Inst.  ii.  tit.  9. 

bon,  viii.  72.  (A)  Dig.  xv.  tit.  1.  /.  5.  §  4.    See  Gibbon, 

(rf)  Dig.  xviii.  1.  9.  viii.  p.  bi. 
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The  above  were  the  methods  by  which  a  title  to  single  or  individual  things,  or  to 
any  determinate  number  of  things,  might  be  acquired.  I  proceed,  according  to  the 
plan  of  Justinian,  to  mention  how  a  title  to  the  entirety  of  the  succession  or  property  of 
another  might  be  acquired. 

2.  Modes  of  acquiring  Property  in  an  Entire  Succession. 

An  entire  inheritance  or  succession  might  be  acquired, 

1.  Under  a  will  or  testament. 

2.  By  succession  to  an  intestate. 

3.  By  adrogation. 

4.  By  purchase  of  the  entire  estate  of  a  defaulter  or  insolvent  (a). 

TITLE  BY  WILL  OR  TESTAMENT. 

Form  of  making  Wills. 

There  were  anciently  three  modes  of  making  wills  or  testaments  in  use  amongst  the 
Romans,  all  of  which  had  their  origin  in  the  jus  civile. 

1.  By  means  of  a  fictitious  sale,  made  in  the  presence  of  a  general  assembly  of  the 
people,  comitiis  calatis.    Such  a  will  was  required  to  be  attested  by  several  witnesses  (6). 

2.  Per  cEs  et  librum.  According  to  this  form,  the  intended  successor,  in  the  pre- 
sence of  five  witnesses,  with  certain  formahties,  made  an  imaginary  purchase  of  the 
inheritance  of  the  testator. 

3.  A  man,  just  before  proceeding  on  a  military  expedition,  was  permitted  to  make  a 
will  without  the  ordinary  solemnities.     This  sort  of  will  was  called  a  will  in  procinctu. 

The  first  and  third  of  the  above  methods  went  out  of  use  even  during  the  republic 
the  second  still  remained  in  use  down  to  the  time  of  Justinian. 

4.  In  process  of  time  another  form  was  introduced,  namely,  of  making  written  wills 
attested  by  the  seals  of  seven  witnesses.  Wills  of  this  nature  owed  their  origin  and 
validity  to  edicts  of  the  praetors  alone ;  another  instance  of  prcetorian  legislation  (c). 

5.  By  the  constitutions  of  the  emperors,  it  was  declared  that  wills  of  the  latter 
description  should  be  signed  by  the  testator,  or  some  person  for  him  (rf),  in  the  presence 
of  seven  witnesses,  called  for  this  express  purpose,  or  in  case  he  did  not  himself  sign 
the  will  an  eighth  being  called  in  (e),  and  attested  in  the  presence  of  the  testator,  under 
the  hands  and  seals  of  the  witnesses  (/),  or  under  their  seals  only  (^r).  Justinian 
required  a  further  formaUty,  namely,  that  the  name  of  the  heir  should  be  WTitten  by 
one  of  the  witnesses  (k). 

Some  persons  were  disabled  from  being  witnesses,  and  particularly  the  person 
designated  as  heir,  and  those  who  were  in  his  power :  it  being  considered  that  the 
making  of  a  testament  was  a  transaction  between  the  testator  and  the  heir  (a  notion 
which  originated  in  the  fictitious  sale  which  took  place  under  the  ancient  form  of 
making  a  will),  and  no.  one  could  be  witness  in  his  own  cause  (i).     But  legatees,  as 


(a)  Inst.  ii.  9.  7.  (/)  Inst.  ii.  10.  3. 

(b)  See  Gibbon,  c.  xliv.  p.  78.  vol.  viii.  (ff)    See  Cod.   Just.  vi.   23.   12,  a  law  of 

(c)  Inst.  ii.  10.  2.  Diocletian. 

(rf)  Cod,  Just.  \i.  23.  21.  {h)  Inst.  ii.  10.  4. 

(e)  Domat.  ii.  p.  19.  (0  Ibid.  §  10. 
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they  were  not  the  successors  or  representatives  of  the  testator,  and  therefore  not  open 
to  the  same  technical  objection,  might  be  witnesses  to  their  testator's  will  {a). 

A  will  might  be  written  on  any  substance  capable  of  receiving  legible  characters, 
even  a  tablet  of  wax  (i). 

A  person  might  make  a  nuncupative  loill,  that  is  by  a  verbal  declaration,  provided  it 
were  done  in  the  presence  of  seven  witnesses  (c).     The  military  might  make  wills 
without  any  of  the  above  formalities  :  all  that  was  required  was  sufficient  evidence  of 
their  intentions  in  regard  to  their  property  {d). 

All  persons  were  competent  to  make  a  will,  excepting  those  who  were  in  the  power 
of  another,  minors,  lunatics,  and  persons  who  were  habitual  prodigals  (e). 

Rules  relating  to  the  Substance  of  the  Will. 

The  above  were  the  forms  requisite  in  the  making  of  a  will.  There  were  also  various 
rules  necessary  to  be  observed  as  to  the  substance  of  the  will,  and  first. 

It  is  to  be  observed  that,  according  to  the  strict  law,  no  will  could  be  effectual  imless 
some  one  or  more  persons,  in  the  Roman  law  called  "heirs,"  were  appointed  to  represent 
the  testator.  It  was  necessary  that  all  children,  male  and  female,  natural  and  adopted, 
and  not  emancipated,  if  they  were  not  appointed  as  heirs,  should  be  expressly  disin- 
herited, sons  by  name  or  by  reference,  daughters  inter  cceteros,  if  not,  the  will  was 
void.  Justinian  extended  the  rule  to  all  descendants  in  the  male  line  whether  in  being 
or  posthumous  (/). 

Any  person  might  be  appointed  as  heir — a  slave  as  well  as  a  freeman  {ff) :  and  any 
number  of  heirs  (h)  might  be  appointed  (i).  No  one  could  die  pai'tly  testate,  partly 
intestate.  If  a  person  appointed  an  heir  for  any  portion  of  his  property,  without 
naming  heirs  for  the  rest,  such  heir,  as  representing  his  testator,  became  entitled  to 
the  whole  inheritance;  so  if  one  of  many  heirs  died,  his  share  accrued  to  the 
survivors  (k). 

The  heir  might  be  appointed  simply,  or  on  condition ;  but  no  one  could  suspend 
the  institution  of  his  heir  until  a  period  which  must  arrive  after  his  death,  and  so  that 
he  might  die  partly  testate,  and  partly  intestate,  and  therefore,  in  a  %vill  framed  with 
this  object,  so  much  of  the  clause  as  related  to  the  time  was  rejected,  and  the  heir  was 
considered  as  heir  from  the  death  (I).  When  an  inheritance  was  given  on  condition, 
as  in  case  of  the  marriage  of  the  heir,  until  that  event  happened  the  testator  was 
considered  as  completely  intestate,  and  the  inheritance  descended  to  the  heirs,  who 
would  have  succeeded  on  an  intestacy.  But  on  the  performance  of  the  condition,  the 
testator  was  considered  as  completely  testate,  and  the  appointment  had  relation  back 
to  the  death  of  the  testator,  and  the  heir  represented  the  testator  from  that  mo- 
ment (m).  Impossible  conditions,  whether  in  the  appointment  of  heirs,  the  giving  of 
legacies,  or  the  appointment  of  trusts  (Jidei  commissa)  were  rejected  (n). 

(a)  Inst.  §  11  ;    our  Ecclesiastical  Courts  {g)  Inst.  ii.  14.  1.  2.  3. 

have  not  followed  Justinian  in  this.  {h)  Heir  is  throughout  this  section  used  as 

(S)  Ibid.  §  12.  synonymous  with  representative,  v.  supra,  p. 

{c)  Ibid.  §  14.     Cod.  Just.  vi.  23.  21,  2.  189-90. 

id)  Ibid.  ii.  11.  pr.  (t)  Inst.  ii.  14.  4. 

(e)  Ibid.  ii.  tit.  12.  {k)  Ibid.  ii.  14.  5.  et  Vinnii  Comment,  and 

(/)  Ibid.  ii.   13.  pr.  and  §  1  to  5.     This  §  7. 

rule  did  not  prevail  in  regard  to  the  will  of  a  (/)  Ibid.  ii.  14.  9. 

mother  or  maternal  grandfather,  lust.  ii.  13.  7.  {in)  Ibid.  ii.  14.  9.  et  Yinn.  Comm. 

It  has  not  been  followed  by  our  Ecclesiastical  (w)  Ibid.  ii.  14.  10. 
Courts 
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A  testator  might  appoint  one  man  as  heir ;  and  if  such  heir  should  die,  or  refuse  to 
take  the  inheritance,  then  another,  by  way  of  substitution,  and  that  for  any  portion  of 
the  inheritance  («).     This  was  called  the  vulgar  substitution  of  heirs. 

So  a  man  having  a  child,  a  minor,  not  emancipated,  might  appoint  that  such  child 
should  be  his  heir;  and  that  in  case  such  child  should  not  become  heir  in  fact,  or  if, 
having  become  heir,  he  should  die  under  age, then  that  another  person  should  be  heir; 
thus  in  effect,  in  the  latter  case,  making  a  testament  for  the  minor  (6).  This  was  called 
the  pupillar  substitution.  To  provide  against  improper  practices  to  the  detriment  of 
the  minor,  on  the  part  of  the  person  so  substituted,  it  was  recommended  to  testators 
making  such  wills  to  seal  up  that  part  of  the  will  which  contained  the  substitution,  and 
to  direct  that  it  should  not  be  opened  during  the  minority  of  the  child  (c).  These  were 
the  i^rincipal  rules  relating  to  the  making  of  a  formal  and  perfect  will. 

A  will  might  be  annulled  in  three  ways  : 

1.  By  subsequent  adoption  of  a  child,  or  children,  that  being  a  quasi  birth  of  a  proper 
heir  {d) ;  the  actual  birth  of  a  child  had  the  same  effect. 

2.  By  a  subsequent  perfect  will  (e).  If  the  subsequent  will  made  a  person  heir  of 
some  particular  things  only,  the  Emperor  Severus  directed  that  the  subsequently 
appointed  heir  should  be  content  with  one-fourth  of  the  inheritance,  and  restore  the 
rest  to  the  heirs  under  the  first  will  (/). 

3.  By  civil  death  {y). 

A  will,  which  was  perfect  in  regard  to  all  its  formalities,  might  become  inofficious  or 
ineffectual,  in  the  whole  or  in  part,  from  extrinsic  circumstances.  Thus,  if  the  chil- 
dren of  a  parent  were  disinherited  without  good  cause,  they  might  institute  a  complaint 
before  the  proper  judge,  on  the  ground  that  the  testator  must  have  been  of  unsound 
mind,  (which  however  was  admitted  as  a  mere  fiction,)  the  real  ground  being  that  the 
parent  had  acted  contrary  to  his  duty  (/«)•  The  children  might  thus  obtain  what  was 
called  the  legitimate  portion  of  the  testator's  inheritance  assigned  to  them,  which,  before 
the  time  of  Justinian,  was  one-fourth  of  the  entire  property  ;  but  the  parent  had  a  right 
to  distribute  this  fourth  in  any  way  he  chose,  so  long  as  all  the  children  were  included 
in  the  distribution  {i). 

The  heirs,  who  were  appointed  by  a  testator,  had  diflerent  duties  and  characters, 
according  as  they  were  slaves,  or  children  of  the  testator,  or  strangers. 

If  a  slave  were  appointed  heir,  he  was  compelled  to  undertake  the  representation, 
with  all  its  burthens,  as  well  as  its  benefits,  whatever  might  be  the  amount  of  the  debts 
and  engagements  of  his  testator  :  he  in  fact  became  the  complete  representative  of  the 
testator  {k). 

By  the  ancient  law,  the  children  and  grandchildren,  and  other  descendants  of  the 
testator,  who  were  denominated  the  sui,  or  necessarii  hceredes,  were  also  bound  to 
assume  the  inheritance,  with  all  its  burthens;  but  at  length,  the  praetors,  by  successive 
edicts,  permitted  children  and  grandchildren,  if  they  thought  fit,  to  reject  the  inhe- 
ritance, and  thus  relieve  themselves  from  the  debts  and  obligations  of  the  ancestor  (l). 
This  right  was  ultimately  established  by  the  perpetual  edict. 

Strangers  were  at  liberty  to  acceptor  reject  the  inheritance;  but  if  they  once  accejJted, 

(a)  Inst.  ii.  15.  pr.  {ff)  Ibid.  ii.  17.  4. 

(b)  Ibid.  ii.  16.  pr.  and  2.  [h)  Ibid.  ii.  tit.  18. 

(c)  Ibid.  ii.  16.  3.  8.  (t)  Cod.  Just.  iii.  28.  6.  7.  8. 

(d)  Ibid.  ii.  17.  1.  (k)  Inst.  ii.  19.  1. 

(e)  Ibid.  ii.  17.  2.  7.  (/)  Ibid.  ii.  19.  2. 
(/)  Ibid.  ii.  17.  3. 
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being  above  the  age  of  twenty-five,  they  could  never  after  renounce.  Hadrian  indeed 
permitted  some  particular  person,  who,  after  he  had  accepted  the  inheritance,  discovered 
debts  to  a  large  amount,  to  renounce  the  inheritance  ;  but  this  does  not  appear  to  have 
become  the  general  law ;  and  it  was  not  until  the  time  of  Justinian  that  the  benefit  of 
inventory  was  introduced.  A  person  who  accepted,  with  benefit  of  inventory,  provided 
he  delivered  an  inventory,  and  conformed  to  the  directions  laid  down  by  Justinian,  pro- 
tected himself  from  being  liable  to  the  debts  beyond  the  amount  of  the  testator's  inhe- 
ritance (a).  A  stranger  who,  either  under  a  will,  or  by  succession  under  an  intestacy, 
became  entitled  to  an  inheritance,  was  considered  as  heir,  and  liable  as  such,  from  the 
moment  he  either  expressed  his  assent,  or  dealt  with  the  property  as  heir  (6). 

Justinian,  instead  of  proceeding  to  the  second  mode  of  acquiring  an  entire  inhe- 
ritance, namely,  by  intestacy,  proceeds,  as  connected  with  wills,  to  legacies  and  codicils. 


Of  Legacies  left  or  ordered  by  the  Testator. 

A  legacy  was  defined  to  be  a  gift  which  the  heir  was  bound  to  carry  into  effect  (c). 
The  following  are  some  of  the  most  material  rules  relating  to  legacies. 

Things  incorporeal,  and  in  action,  as  debts  due  and  the  like,  as  well  as  corporeal,  in- 
cluding land,  might  be  given  as  legacies,and  a  debt  might  be  released  by  wayof  legacyCrf)- 

If  the  same  thing  were  given  to  two,  either  jointly  or  separately,  and  both  lived  to 
claim  the  legacy,  it  must  be  divided  ;  but  if  one  died,  the  other  took  the  whole  (e).  If  a 
testator  bequeathed  a  slave  or  any  particular  thing  generally,  the  choice  was  in  the 
legatee,  unless  the  testator  declared  to  the  contrary  (/).  When  the  testator  aliened  the 
thing  given,  the  legatee  might  still  claim  the  thing,  or  its  value,  unless  the  heir  could 
shew  that  the  testator  aliened  it  with  an  intent  to  adeem  or  annul  the  legacy;  a 
pledge  in  no  case  operated  as  an  ademption ;  the  legatee  might  compel  the  heir  to 
redeem  it  {(j).  A  legacy  could  not  be  given  to  an  uncertain  person,  as  to  whoever  should 
next  be  Consul  after  the  death  of  the  testator;  but  a  legacy  given  to  the  poor,  or  to  a 
city,  or  to  a  company,  was  good  (Ji).  If  the  testator  mistook  the  name  of  the  legatee, 
yet  if  the  person  were  sufficiently  pointed  out,  the  legacy  was  good,  for  names  are  only 
to  point  out  persons.  So  neither  a  false  description,  (falsa  demonstratio,)  nor  a  false 
reason  given  for  bequeathing  it,  vitiated  a  legacy  («').  By  the  ancient  law  no  legacy 
could  be  forfeited  or  given  over  by  way  of  penalty,  on  doing  or  not  doing  a  certain  act. 
Justinian  altered  the  law  in  this  respect.  A  legacy  might  be  revoked  or  transferred 
by  the  will  or  by  codicil  (k). 

In  process  of  time,  it  became  necessary  to  put  a  limit  to  the  amount  of  the  legacies 
which  the  testator  might  give;  for  it  was  found,  that  unless  sufficient  were  left  to  the 
heir  to  make  it  worth  his  while  to  accept  the  inheritance,  no  one  would  assume  the 
office ;  it  was  ordained,  therefore,  by  an  imperial  edict,  and  such  was  the  law  at  the 
time  of  the  irruption  of  the  Barbarians,  that  no  testator  should  leave  away  from  the 
heir  in  legacies  more  than  three-fourths  of  his  inheritance  [l). 

(a)  Inst.  ii.  19.  5. 

(J)  Ibid.  ii.  19.  6.   As  by  selling  any  part, 
cultivating  land,  &c. 
(c)  Ibid.  ii.  20.  1. 
(rf)  Ibid.  ii.  20.  12,  13. 

(e)  Ibid.  ii.  20.  8.  (l)  Inst,  ii,  tit.  22. 

(/)  Ibid.  ii.  20.  22. 


iff) 

Ibid. 

ii.  20. 

21. 

i^.) 

Cod. 

Just,  i 

.  3.  24 

.  et  not. 

Gothof.  Inst, 

ii 

.  24. 

25. 

(0 

Ibid. 

ii.  22. 

§  29- 

-31. 

[k) 

Ibid. 

ii.  23. 

36;  i 

bid. 

tit. 

24. 
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*  Of  Fidei  Commissary  Gifts. 

The  subject  oi  fidei  commissa,  or  trusts,  will  be  considered  at  large  hereafter.  It  is 
sufficient  here  to  state,  that  if  the  heir  appointed  in  the  will  were  requested  to  restore 
the  inheritance,  or  a  portion  of  the  inheritance,  or  a  particular  thing,  to  another,  he 
might  be  compelled  to  do  so,  subject  to  certain  reservations  (a). 

Of  Codicils. 

A  testator,  who  had  made  a  will,  might,  from  the  time  of  Augustus,  give  legacies 
by  codicil,  directly,  or  what  was  more  frequent,  by  way  of  fidei  commiss.  Codicils  did 
not  require  to  be  made  with  any  of  the  solemnities  which  were  essential  to  a  will. 
And  a  person  who  made  no  will  might  give  legacies,  by  codicil  or  by  a  simple  letter, 
which  legacies  might  be  enforced  against  the  heir  as  trusts  :  but  the  inheritance  could 
neither  be  given  or  taken  away,  by  codicil  (6). 

OF  SUCCESSION  ON  INTESTACY,  TITLE  BY  ADROGATION,  ifc. 

The  second  method  mentioned  by  Justinian  of  acquiring  the  entirety  of  an  inherit- 
ance is  by  succession  to  an  intestate. 

A  person  was  said  to  be  intestate  who  made  no  will,  or  who  made  a  will  which 
was  revoked,  or  made  void  (c). 

The  first  order  of  successors  to  an  intestate  were  his  descendants. 

On  the  death  of  an  intestate  who  left  children,  the  inheritance  passed  to  his  children 
natural,  legitimate,  and  adopted,  and  grandchildren,  or  other  descendants  of  the 
male  line  who  were  in  his  power,  and  who  were  called  sui,  or  necessarii  hceredes  (c?) ; 
posthumous  children  came  within  this  description.  Where  a  son  had  died  in  the  life- 
time of  the  intestate,  leaving  children,  such  children  were  entitled  to  stand  in  the  place 
of  their  parent,  taking  per  stirpes,  not  together  with  the  other  children  per  capita  (e). 

By  the  strict  civillaw,  an  emancipated  child  had  no  rights  in  the  succession;  but  the 
prcetofs  assumed  the  jurisdiction  of  admitting  emancipated  children  to  the  possession  of 
the  effects  (/)  of  their  parent,  giving  them  in  effect  the  same  benefits  as  children  in  the 
power  of  the  parent,  though  they  could  not  strictly  take  their  shares  in  ownership.  This 
right  was  confirmed  by  the  perpetual  edict  {g) :  indeed,  by  the  praetorian  law,  emanci- 
pated children,  not  adoptive,  were  placed,  for  all  beneficial  purposes,  on  the  same  foot- 
ing, in  regard  to  the  inheritance,  as  children  remaining  in  the  power  of  the  parent  Qi). 
By  the  ancient  law,  the  descendants  of  children  of  the  female  line,  cognati,  were  not 
admitted  to  succeed  with  descendants  of  the  male  line,  agnati,  as  they  might  become 
part  of  another  family:  but  this  distinction  between  children  of  the  male  and  female 
line  was  abolished  by  the  constitutions  of  Valentinian,Theodosius,  and  Arcadius,  though 
their  shares  were  diminished  by  a  third  («). 

{a)  Inst.  ii.  tit.  23,  tit.  24.  appearance  of  legislating,  when  they  were  in 

\b)  Ibid.  ii.  25.  pr.  1.  2.  3.  fact   making  fundamental   alterations  in   the 

(c)  Ibid.  iii.  1.  pr.  law;  v.  ibid.  iii.  tit.  10.  pr. 

(rf)  Ibid.  iii.  1.  2.  {g)  Inst.  iii.  1.  9. 

(e)   Ibid.  iii.  1.  6.  (A)  ttid.  iii.  1.  12.     Justinian  made  many 

(/)  Not  declaring  that  they  had  any  right  alterations    in  regard    to    adopted    children, 

of  property .     It  was  by  these  verbal  distiuc-  which  it  is  not  material  to  notice. 

tions  that  the  prsetors  sought  to  avoid  the  («)  Ibid.  iii.  1.  15. 
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In  default  of  own  heirs,  or  those  whom  the  preetorian  law  or  imperial  constitutions 
put  on  the  same  footing,  by  the  civil  law  the  nearest  collateral  relations  of  the  male  sex, 
on  the  father's  side,  or  line  of  agnati,  took  the  succession :  thus  the  brothers,  by  the 
same  father,  whether  by  the  same  or  different  mothers,  and  in  default  of  brothers, 
uncles  and  sons  of  brothers,  and  so  on  («).  But  by  the  praetorian  law,  and  the  consti- 
tutions of  successive  emperors,  females  were  gradually  let  in,  in  this  branch  also,  by 
giving  them  the  right  of  possession  as  uncle  cognati,  to  share  the  succession  with  the 
males  of  equal  degree  (6).  The  mother  was  admitted  to  take  a  share  in  the  succession 
of  her  children,  first  by  a  decree  of  the  senate,  passed  in  the  time  of  Claudius,  then  by 
the  Senatus  Consultus  Tertullianus  (c). 

In  the  succession  amongst  collaterals,  after  the  agnati,  or  those  related  by  the  male 
line,  then  those  who  were  collaterally  related  in  the  female  line  cognati,  were  called  in 
according  to  their  proximity  {d). 

The  husband  succeeded  to  the  wife,  and  the  wife  to  the  husband,  to  the  exclusion  of 
the  crown,  where  such  husband  or  wife  died  without  relations  (e). 

A  person  of  full  age  and  sui  juris,  might  cause  himself  to  be  adopted  by  another, 
together  with  his  entire  property :  this  mode  of  acquiring  an  entire  succession,  which 
was  founded  altogether  on  ancient  custom,  was  called  adrogation;  the  adopter,  as  he 
took  all  the  property  of  the  person  adopted,  became  liable  for  all  his  engagements  (/). 

Another  mode  of  acquiring  the  entire  possessions  of  another,  so  as  to  become  his 
representative,  was  the  following  {g) :  When  a  defendant  was  summoned  to  appear  in 
court,  and  he  absconded,  or  made  default,  his  creditors  might  apply  to  the  Judge  to 
have  some  person  appointed  to  sell  the  property  of  such  defaulter,  which,  if  he  per- 
sisted in  his  refusal  to  appear,  was  granted,  and,  after  thirty  days,  his  property  was  put 
up  for  sale,  on  this  condition,  (which  was  publicly  proclaimed,)  that  he  who  became 
the  purchaser  should  pay  one  moiety  of  the  debts  of  the  defaulter.  Whoever  became 
the  purchaser,  was,  to  all  intents  and  purposes,  the  representative  of  the  defaulter, 
being  invested  with  all  his  rights,  and  liable  to  one  moiety  of  all  his  obligations.  Thus 
the  law  remained  until  the  time  of  Justinian,  who  directed  that  the  creditors  might,  by 
application  to  the  Praetor  under  his  extraordinary  jurisdiction,  cause  the  goods  of  their 
debtor,  making  default,  to  be  sold,  either  altogether  or  in  portions,  and  in  such  manner 
as  they  thought  most  beneficial,  and  receive  and  divide  the  proceeds,  and  that  the  pur- 
chasers should  only  be  liable  to  pay  the  price  of  the  goods  they  purchased  {h). 

SECTION  III.— OF  OBLIGATIONS. 

Having  mentioned  the  several  modes  by  which  property  in  things  might  be  acquired, 
I  proceed  to  the  third  class  of  the  Roman  laws,  namely,  those  which  related  to  the 
rights  which  individuals  might  acquire  in  respect  of  their  transactions  with  others,  and 

(a)  Inst.  ill.  2.  1.  sion,  onintestacy.became  extremely  complicat- 
es) Ibid.  ill.  tit.   2.3.    "  locus  verbosus,"  ed  from  the  continual  alterations  that  were 
as  Vinnius  observes.  made:  to  follow  it  out  would  be  of  no  practical 

(c)  Ibid.  iii.  3.  pr.  utility. 

(d)  Ibid.  iii.  tit.  5.     Justinian,   however,  (/)  Inst.  iii.  11.  1. 

by  his  118th  Novel,  abolished  the  distinction  {g)  Rosinus  de  Judiciis,  c.  12.  p.  671,  4to. 

between  Agnati  and  Cognati.  edition. 

(e)  Domat.  i.  p.  687.     The  law  of  Succes-  {h)  Inst.  iii.  13. 
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the  claims  which  might  arise  from  the  conduct  of  one  individual  toward  another;  or, 
in  other  words,  the  laws  which  related  to  the  several  contracts  and  obligations,  which 
might  be  enforced  by  proceedings  at  law.  This  subject  has  already  been  considered 
to  some  extent,  with  reference  to  contracts  according  to  the  English  law. 

An  obligation  was  defined  to  be,  the  bond  of  the  law  by  which  a  man  was  con- 
strained to  make  some  payment,  according  to  the  law  of  the  state  («). 

Obligations  were  either  civil,  that  is,  having  their  origin  in  some  law  established  by 
enactment,  or  adopted  by  general  consent :  or  prcetorian,  that  is,  arising  from  the 
jurisdiction  assumed  by  the  prastors. 

These  obligations  were  of  four  classes  : — 

1.  Those  arising  from  express  contracts. 

2.  Those  arising  from  implied  contracts. 

3.  Those  arising  from  actual  wrongs ;  and, 

4.  Those  arising  from  constructive  wrongs. 

Of  obligations  arising  from  express  contracts  there  were  four  kinds : — 

1.  Real  contracts. 

2.  Contracts  arising  from  words. 

3.  Contracts  evidenced  by  writing. 

4.  Contracts  arising  from  consent  alone. 

A  contract  was  said  to  be  real  when,  in  addition  to  the  mutual  consent  of  the  par- 
ties, a  thing  passed  from  the  one  to  the  other  (i).  The  contracts  of  mutuum,  commO' 
datum,  and  depositum,  were  of  this  nature. 

The  contract  of  mutuum  arose  from  the  loan  of  money,  or  any  other  thing  capable  of 
being  weighed,  numbered,  or  measured :  the  money  or  other  thing  lent  became  the 
property  of  the  borrower,  who  was  bound  to  return  something  of  the  same  kind,  as 
money  for  money,  wine  for  wine,  and  the  like.  If  the  borrower  did  not  make  the  re- 
turn at  the  time  agreed  upon,  the  lender  might  resort  to  a  strict  legal  action,  called 
certi  condictio,  to  enforce  the  fulfilment  of  the  contract  (c). 

The  gratuitous  loan  of  a  thing  to  another,  for  a  certain  time,  was  denominated  com- 
modatum.  The  borrower  contracted  an  obligation  to  return  the  thing  itself,  at  the  end 
of  the  time  fixed ;  and,  if  the  thing  lent  were  lost  by  fraud,  or  even  from  the  slightest 
degree  of  negligence,  the  borrower  was  bound  to  replace  it;  but  he  was  not  liable  for 
loss  occasioned  by  force  or  violence  {d). 

Where  a  thing  was  deposited  with  another,  to  be  kept  by  him  gratuitously,  the  con- 
tract of  depositum  arose,  under  which  the  depositary  was  bound  to  return  the  thing 
deposited,  when  required  so  to  do.  If  the  thing  deposited  were  lost  or  injured  through 
the  fraud  of  the  depositary,  he  was  answerable  for  it ;  but  he  was  not  answerable  for 
loss  by  negligence,  provided  he  took  the  same  care  of  the  thing  deposited  as  of  his  own 
property  (e). 

When  a  thing  was  pledged  or  deposited  with  another  to  secure  a  debt,  the  obligation 
to  return  it  was  created  ;  here,  as  the  pledge  was  given  for  the  benefit  of  both  parties, 
the  person  accepting  the  pledge  was  bound  to  exert  diligence  in  preserving  it;  but  if 
the  pledge  were  lost  by  mere  accident,  not  by  negligence,  the  creditor  might  still  re- 
cover his  debt  (/). 

Obligations  of  the  second  class  were  contracted  by  the  form  of  an  interrogation  being 

(a)  Inst.  iii.  14.  pr.  (d)  Inst,  iii,  15.  2.     Dig.  xiii.  6.  5. 

{b)  Ibid.  iii.  tit.  15.  pr.  (e)  Ibid.  iii.  15.  3.     Dig.  xvi.  3.  1  and  32. 

(c)  Ibid.  iii.  15.  pr.  2.     Dig.  xii.  1.  1,  2.  (/)  Ibid.  iii.  15.  4. 
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put  by  the  one  party,  and  an  answer  being  given  by  the  other.  These  obligations  were 
denominated  Stipulations  j  and  were  enforced  by  an  action  called  condictio  certi,  if  any 
particular  thing  were  the  subject  of  the  stipulation,  or  ex  stvpulatu,  if  the  matter  of  the 
stipulation  were  not  any  certain  thing  (a).  The  ceremony  of  interrogation  and  answer, 
which  was  much  in  use  amongst  the  Romans,  was  introduced,  as  the  means  of  protect- 
ing against  mistakes  as  to  the  meaning  of  the  parties.  A  mere  promise,  given  without 
an  interrogation,  was  considered  as  nudum  pactum,  as  before  noticed,  and  was  not 
binding.  Conditions  might  be  annexed  to  such  stipulations  (b),  and  the  rendering  a 
certain  thing,  or  doing  a  certain  act,  might  equally  be  the  subject  of  stipulation.  The 
interest  of  the  party  with  whom  such  a  stipulation  was  made  went  to  his  heir  (c).  None 
but  the  parties  to  the  stipulation,  or  those  claiming  under  them,  could  take  advantage 
of  or  enforce  it;  but  the  performance  of  something  to  a  stranger  might  be  secured  by  a 
penalty  to  be  enforced  by  the  party  {d).  If  any  mistake  were  proved  to  have  existed  at 
the  time  of  the  contract,  it  vitiated  in  equity  the  whole  transaction  (e),  though  in  law  it 
was  still  binding. 

Stipulations  were  mostly  entered  into  by  the  voluntary  act  of  the  parties,  in  their  or- 
dinary transactions  with  each  other;  but  it  was  a  common  thing  for  the  judges  and 
the  Praetor  to  compel  litigating  parties,  in  different  stages  of  a  cause,  to  enter  into  stipu- 
lations with  each  other,  in  the  nature  of  recognizances,  to  do  some  act  that  justice  re- 
quired (/),  or  to  abstain  from  doing  some  threatened  act,  which  stipulations  were  en- 
forced in  the  same  manner,  and  gave  rise  to  the  same  rights  and  actions  as  ordinary 
stipulations  {g). 

The  obligation  of  suretyship  was  a  species  of  stipulation  by  which  one  or  more  persons 
became  bound  to  pay  the  debt  of  another  on  his  default,  which  obligation  descended  on 
the  representative  of  the  surety  :  each  was  bound  in  the  whole  amount,  though  as  be- 
tween themselves  the  sureties  might  compel  the  co-sureties  to  contribute  {h).  Stipula- 
tions might  be  enforced  as  well  by  as  against  the  representatives  of  a  party  dying  (j). 

There  was  this  peculiarity  in  regard  to  obligations  evidenced  by  writing,  that  if  any 
one  in  writing  admitted  having  received  any  money  or  other  thing  on  loan,  or  admitted 
any  other  fact  from  which  an  obligation  arose  in  law,  he  was  held  conclusively  bound 
to  such  admission,  unless  he  disproved  the  fact  so  admitted  within  two  years,  which  was 
the  utmost  time  allowed  him  to  contradict  such  writing  {k) ;  but  the  actions  that  arose 
on  contracts  in  writing  were  the  same  as  those  which  arose  on  mere  words. 

The  class  of  contracts  founded  on  mere  consent  was  very  extensive,  and  embraced 
four  distinct  kinds  of  contract  founded  on  mutual  consent  only,  all  of  constant  occur- 
rence in  the  daily  transactions  of  life.  These  were  sale  and  purchase;  letting  and 
hiring  ;  partnership  j  and  agency,  or  mandate. 

In  these  obligations,  to  the  contracting  of  which  the  presence  of  the  contracting 
parties  was  not  essential,  the  one  party  was  engaged  to  the  other,  to  do  or  to  render 
that  which  was  just,  (e«  bono  et  aquo,)  which  of  course  was  determined  by  the  law  (J). 

(a)  Inst.  iii.  16.  pr.  in  the  same  manner  :    it  is   the  acknowledg- 
es) Ibid,  iii.  16.  4.  ment  that  gives   it  force  ;   enrolment  is  only 

(c)  Ibid.  for  safe  custody  and  notoriety,  ibid. 

(d)  Ibid.  iii.  20.  18.  ((/)  Ibid.  iii.  21.4. 

(e)  Ibid.  iii.  20.  22.  (h)  Ibid.  iii.  21,  22. 
(/)  Ibid.  ni.  20.  §  1  and2.  A  recognizance,            {i)  Ibid.  iii.  21.  2. 

which  is  the  highest  security  of  the  Common  (A-)  Ibid.  iii.  22. 

Law  (Tidd's  Practice,  p.  969),  is  entered  into  (/)  Ibid.  iii.  2'.i.  pr. 


Of  Obligations.  317 

A  sale,  and  consequently  the  purchase,  as  already  has  been  mentioned,  was  complete 
when  the  price  was  agreed  upon,  even  before  earnest  was  given  ;  and  from  the  time  that 
such  agreement  was  complete,  the  purchaser  was  liable  to  an  action  to  compel  him  to 
pay  the  price — the  seller,  to  an  action  to  compel  him  to  deliver  the  thing  sold ;  but  if 
it  was  understood  at  the  time  that  the  agreement  was  to  be  reduced  into  writing,  then 
until  each  party  had  signed  the  agreement,  or  it  had  been  formally  reduced  into  writing 
by  a  notary,  there  was  locus  pcenitenticB,  and  neither  party  was  bound  (a) ;  so,  from  the 
moment  the  price  was  agreed  on,  unless  where  the  agreement  was  to  be  reduced  into 
writing,  the  thing  sold  was  at  the  peril  of  the  purchaser  ;  and  if  the  thing  sold  increased 
in  value,  such  increase  belonged  to  the  purchaser,  "  nam  et  commodum  ejus  esse  debet 
cujus  periculum  est "  (b) ;  though,  before  delivery  the  seller  was  still  considered  to  be  so 
far  the  owner,  that  it  was  competent  to  him  to  bring  an  action  for  recovery  of  the  thing 
if  stolen,  or  to  obtain  damages  if  it  were  injured  (c). 

In  the  same  manner,  as  soon  as  the  rent  or  return  was  agreed  upon,  the  contract 
of  letting  and  hiring  was  complete  {d),  and  each  party  had  reciprocally  an  action 
against  each  other.  There  was  a  species  of  letting  to  hire,  known  by  the  name  of 
emphyteusis,  which  I  have  had  occasion  to  mention  in  a  former  Chapter.  Every  person 
who  took  property  to  hire  was  bound  to  perform  not  only  the  express  covenant,  but 
such  as  might  be  implied  ex  bono  et  CEquo,  and  he  was  bound  to  use  the  same  care  in 
the  use  and  preservation  of  such  property  as  a  prudent  pater  familias  would  be 
expected  to  bestow  on  his  own  property  (e) ;  the  benefit  of  the  term  descended  to  the 
heir  (/). 

Partnerships  were  either  general,  that  is,  comprising  all  the  business  and  transactions 
of  the  contracting  parties,  or  special,  as  for  the  purchase  and  sale  of  some  particular 
merchandize.  In  partnerships  of  both  descriptions,  if  nothing  were  said  as  to  the 
shares,  the  parties  were  considered  to  be  entitled  in  equal  shares ;  but  the  amount  of 
the  interest  of  each  party  might  of  course  be  the  subject  of  agreement  {g).  In  general, 
any  one  of  the  partners  might  at  pleasure  put  an  end  to  the  partnership  ;  but  not  if  it 
would  operate  as  a  fraud  on  his  copartners  :  the  death  of  one  of  two  or  more  partners 
operated  ipso  facto  as  a  dissolution  {h).  So  where  the  partnership  was  formed  for  any 
particular  purpose,  which  failed,  the  partnership  was  considered  as  at  an  end.  And  if 
one  of  two  or  more  partners,  being  unable  to  pay  his  debts,  had  his  property  seized 
in  execution,  or  declared  himself  bankrupt,  and  gave  up  his  property  to  be  sold,  (by 
cessio  bonorum)  for  the  benefit  of  his  creditors,  this  operated  as  a  dissolution.  A 
partner  could  only  require  from  his  copartner  the  same  diligence  as  he  exercised  in  his 
own  affairs  (0- 

When  one  person  committed  to  another  gratuitously  the  execution  of  any  business, 
and  the  commission  was  accepted,  each  party  became  mutually  bound,  the  one  to  act 
strictly  according  to  his  instructions,  the  other  to  ratify  what  was  done  by  the  agent 
within  the  scope  of  his  instructions  {k).  Every  mandate  was  revocable  at  pleasure  till 
something  was  done  under  it;  and  it  was  put  an  end  to  by  the  death  of  either  party; 
but  if  the  agent,  not  knowing  of  the  death  of  his  principal,  did  any  act  within  his 
authority,  the  representative  of  the  principal  was  bound  by  what  was  so  done  (Z). 

(fl)  Inst.  ill.  24.  {g)  Inst.  iii.  26.  pr.  and  §  I. 

(6)  Ibid.  iii.  24.  3.  {h)  Ibid.  iii.  26.  §  5.  6  and  8. 

(c)  Ibid.  (i)  Ibid,  and  §  9. 

{d  Ibid.  iii.  25.  pr.  (k)  Ibid.  iii.  27.  pr.  and  13.  et  Vin.  Comm,  ; 

(e)  Ibid.  iii.  25.  5.  and  Ibid.  iii.  27-8. 

(/)  Ibid.  iii.  25.  6.  (/)  Ibid.  iii.  27.  9  and  10. 
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Obligations  arising  quasi  ex  Contractu  or  from  implied  Contracts. 

In  the  early  years  of  the  republic,  the  citizens  were  frequently  absent  from  Rome, 
performing  the  duties  of  officers  or  soldiers  in  the  armies;  therefore  it  became  necessary 
that  their  affairs  should  be  managed  in  their  absence  by  persons  who  would  voluntarily 
engage  in  that  duty ;  and  unless  the  acts  of  such  persons,  though  done  without  previous 
authority,  had  been  confirmed,  and  such  voluntary  agents  had  been  indemnified,  the 
affairs  of  persons  absent  must  have  suffered  serious  injury  from  neglect.  From  these 
considerations  it  early  became  the  established  law,  that  if  any  person  undertook  the 
management  of  the  affairs  of  another  who  was  absent,  a  mutual  obligation  arose — 
the  agent  on  the  one  side  being  bound  to  render  a  strict  account,  and  the  principal, 
on  the  other  hand,  being  bound  to  indemnify  the  agent  in  respect  of  all  his  lawful 
acts.  However,  an  agent  of  this  description  incurred  a  heavy  responsibility,  for 
if  any  loss  happened  under  his  management,  and  it  appeared  that  any  other  person 
better  skilled  than  such  voluntary  agent  could  have  prevented  such  loss,  the 
agent  was  held  liable  (a).  The  mutual  obligation  of  guardian  and  ward  (b),  and 
the  obligation  of  the  representative  of  a  testator  to  pay  the  legacies  given  by  the 
will,  were  also  classed  under  obligations  arising  quasi  ex  contractu  (c).  The  person 
who  received  payment  of  a  debt  not  due,  was  held  liable  quasi  ex  contractu  to  repay 
the  money  (c/). 

Of  Satisfaction  of  Obligations  arising  from  Contracts  express  or  implied. 

The  modes  of  satisfying  obligations  are  described  by  Justinian  to  be  of  four  kinds  : 
First,  by  payment  of  what  is  due,  or  of  one  thing  for  another,  if  consented  to,  by  whomso- 
ever made  (e).  Secondly,  by  acceptilation,  which  is  thus  explained  : — If,  in  answer  to 
a  question  put  by  the  person  bound,  the  obligee,  or  person  to  whom  the  obligation  was 
made,  admitted  that  the  obligation  had  been  satisfied,  this  operated  as  a  release  and 
extinguishment  of  the  obligation  ;  and  such  release  could  not  be  avoided  excepting  for 
fraud  or  mistake.  Thirdly,  by  novation ;  thus,  if  a  creditor  took  a  new  security  for 
the  payment  of  the  same  debt  from  another,  this  new  contract,  by  the  ancient  law, 
destroyed  the  original  obligation  ;  but  Justinian  saved  the  original  debt  unless  the  new 
obhgation  were  expressed  to  be  by  way  of  novation  (/).  Lastly,  all  obhgations  might 
be  dissolved  by  mutual  consent. 

Having  stated  the  general  doctrine  in  regard  to  obligations  arising  from  contracts 
express  and  implied,  I  proceed,  in  the  order  of  the  Institutes,  to  describe  the  nature  of 
the  next  general  class  of  obligations ;  namely,  those  which  arose  from  wrongs  committed. 

Obligations  arising  ex  Delicto  or  Maleficio,  vel  quasi. 

The  obligations  arising  from  wrongs  {ex  maleficio)  were  of  three  classes ;  namely, 
those  which  arose  from 

(a)  Inst.  iii.  28.  1.  pr.  rules  of  the  civil  law,  even  in  its  very  words, 

(J)  Ibid.  §  2.  into  the  works  of  the  ancient  writers  on  the 

(c)  Ibid.  §  5.  common  law  of  England.    I  ought  in  a  former 

(rf)  Ibid.  §  6.  page,    132,  to  have    referred    to    an    article 

(e)  Ibid.  iii.  30.  pr.  ;  Cod.  viii.  42.  8.  in  the  Law  Magazine,Vol.  vi.  Orig.  S.  p.  187. 

(/)  In  Bracton,  iii.  c.  2.  and  Fleta,  ii.  60.  where  the  transfer  of  the  law  of  the   Corpus 

may  be  found,  in  regard  to  novation,  one  of  Juris  to  Bracton's  pages  is  particularly  ad- 

the  numerous  instances  of  the  adoption  of  the  verted  to. 
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Furtum,  or  theft; 

Damnum,  or  damage  ;  and 

Injuria,  or  injury  (a) ; 

1.  Theft  was  defined  to  be  a  wrongful  secret  detraction  of  another's  property,  with 
a  view  to  gain.  To  constitute  theft,  it  must  appear  that  the  taking  was  with  intent  to 
steal  (&).  He  who  concealed  stolen  goods  was  liable  to  the  same  action  at  the  suit  of 
the  loser  as  the  thief  himself ;  so  he  who  assisted  in  the  theft,  as  the  person  who,  with 
a  red  flag,  a  common  contrivance  it  would  seem,  frightened  cattle  from  their  pasture 
that  another  might  steal  them,  was  held  to  be  a  principal  in  the  theft,  but  he  who  gave 
advice  only  was  not  liable  to  an  action  of  theft  (c). 

Any  one  might  bring  an  action  of  theft  who  had  an  interest  that  the  thing  should 
not  have  been  stolen,  even  though  not  the  owner;  and  the  owner  could  not  bring  such 
action  unless  he  had  such  interest  {d) :  thus,  if  goods  sent  to  a  dyer  were  stolen,  the 
dyer,  not  the  owner,  was  entitled  to  bring  the  action  of  theft ;  the  owner  having  an 
action  against  the  dyer,  on  his  implied  contract  to  return  the  goods  to  him.  If,  how- 
ever, the  dyer  were  insolvent,  the  owner,  having  then  an  interest,  might  bring  an  action 
of  theft  (e). 

By  the  ancient  law,  the  nightly  thief  was  punished  with  death  (/);  but  the  severity 
of  the  law  was  gradually  relaxed  by  the  praetors,  and  at  length  a  praetorian  action  for 
fourfold  restitution  was  the  severest  penalty  inflicted  on  the  thief,  even  when  accom- 
panied by  violence,  and  there  must  be  fraudulent  intent  as  well  as  force  used  to  found 
the  action  (g). 

By  the  imperial  constitutions  no  man  was  permitted  to  seize  his  own  property  by 
force,  the  penalty  was  that  he  forfeited  it,  and  this  applied  to  forcible  entries  on  lands 
or  houses  (A). 

2.  Damnum,  or  damage.  He  who,  from  want  of  due  care,  injured  the  property  of 
another,  was  bound,  by  the  Lex  Aquilia,  to  make  good  to  the  owner  the  damage  which 
he  occasioned  (i) ;  but  no  one  was  bound  to  answer  for  any  damage  done  by  mere 
accident,  and  in  the  performance  of  a  lawful  act.  Thus,  if  a  soldier,  in  practising  with 
his  javelin,  killed  the  slave  of  another,  if  it  was  in  the  usual  place  for  exercise,  he  was 
not  liable  to  an  action ;  but,  if  it  were  in  a  place  not  used  for  such  exercises,  he  was 
liable  to  make  good  the  loss  and  damage  which  he  had  so  occasioned  (k).  A  surgeon 
who  occasioned  the  death  of  a  slave  by  want  of  skill  was  liable  under  this  law  (/).  The 
action  being  penal  could  not  generally  be  brought  against  the  representative  of  the 
person  who  occasioned  the  damage  (m).  Where  a  slave  was  killed  by  the  unlawful  act 
of  another,  not  only  might  the  owner  proceed  by  civil  action,  but  also  by  criminal 
prosecution  (»). 

3.  The  injuries  which  gave  rise  to  civil  actions  were  numerous.  The  following  may 
serve  as  instances: — He  who  was  maliciously  maimed  or  beaten,  or  was  calumniated  by 
words  spoken,  or  by  a  written  libel,  was  entitled  to  bring  an  action  against  the  perpe- 
trator of  the  injury  so  committed.  The  female  whose  virtue  was  assailed  was  also  en- 
titled to  bring  an  action  for  compensation.     Originally  the  penalty  for  any  bodily  harm 

(a)  Inst.  iv.  l.pr.  torum. 

(l)  Ibid.  iv.  1.  1  and  7.  {h)  Ibid.  iv.  2.  §  1. 

(c)  Ibid.  §  11.  {i)  Ibid.  iv.  3.  pr. 

(d)  Ibid.  iv.  1.  13.  Qc)  Ibid.  iv.  3.  §  3.  4  and  5. 
(c)  Ibid.^  15.  (0  Ibid.  §  7. 

(/)  Aul.  Gell.  xii.  18.  (m)  Ibid.  §  9. 

{g)  Inst.  iv.  tit.  2.     De  vi  bonorum  rap-  (n)  Ibid.  iv.  3.  9. 
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was  retaliation,  or  the  right  to  have  the  same  injury  inflicted  on  the  perpetrator;  but 
the  preetors  justly  considered  that  such  a  revenge  could  give  no  substantial  satisfaction 
to  the  sufferer ;  wherefore  it  was  universally  part  of  every  praetorian  edict  that  the 
person  committing  the  injury  should  give  a  pecuniary  compensation  to  the  person 
injured.  Under  the  perpetual  edict,  it  became  part  of  the  uniform  and  settled  law, 
that  "  secundum  (jradum  dignitatis  («),  vitce  que  honestatem  crescit  aut  minuitur  estimatio 
injuricE  (i)."  If  the  injury  were  accompanied  by  any  peculiar  circumstance  of  aggrava- 
tion or  indignity  :  thus,  if  a  person  were  insulted  or  struck  in  the  theatre,  forum,  or 
other  public  place  (c),  the  person  sustaining  the  injury  was  entitled  to  an  increased 
compensation.  It  was  at  the  option  of  the  person  against  whom  any  injury  was  com- 
mitted, to  proceed  civilly  or  criminally  {d).  Not  only  he  who  perpetrated  the  injury, 
but  he  who  counselled  it,  was  liable  to  an  action  (e) ;  and  the  amount  of  compensation 
was  always  estimated  by  the  recuperatores,  of  whom  I  have  before  spoken  (/).  In  an 
action  brought  for  the  recovery  of  damages,  on  the  ground  of  injury  sustained,  it  was 
necessary  to  show  that  the  act  had  been  done  maliciously;  this  action,  therefore,  would 
not  lie  when  the  act  was  done  in  jest  (V/). 

There  were  certain  acts  which,  though  not  of  such  a  character  as  to  be  classed  under 
the  description  of  wrongs,  yet  were  of  such  a  nature  as  to  give  rise  to  an  obligation  to 
make  compensation  to  the  person  injured  by  the  act.  Thus  :  if  a  judge  gave  a  v/rong 
judgment  from  unskilfulness  or  ignorance,  or  if  a  person,  without  an  evil  intention,  by 
suspending  or  throwing  any  thing  from  his  house,  caused  any  personal  injury  to  another, 
he  was  liable  quasi  ex  delicto  to  an  action  for  compensation,  at  the  suit  of  the  party 
injured  (/i). 

In  the  above  general  outline  of  the  civil  laws  of  the  Romans,  I  have  principally 
confined  myself  to  the  rights  which  had  their  foundation  on  the  ancient  laws,  or 
which  in  our  language  we  should  say  related  to  rights  at  common  law.  But  there 
were  some  rights  which  had  their  origin  in  equitable  principles  merely :  such  were  those 
which  depended  on  the  doctrine  in  regard  to  Trusts,  or  Jidei  commissa,  and  in  regard 
to  Restitutio7ies  in  integrum,  these  will  be  explained  and  considered  in  the  subsequent 
part  of  this  work.  Actions  and  interdicts,  which  havebeen  already  considered,  and  some 
concise  directions  in  regard  to  the  office  and  duties  of  a  judge,  form  the  subject  of 
great  part  of  the  remaining  titles  of  the  4th  Book  of  Justinian's  Institutes,  which  I  do 
not  here  introduce  as  they  have  been  sufficiently  adverted  to  before.  Public  offences 
or  crimes,  which  close  the  4th  Book,  do  not  come  within  the  scope  of  this  work.  The 
above  will,  I  hope,  be  sufficient  to  give  the  student,  who  may  have  forgotten  Gibbon's 
xliv.  Chapter,  such  a  general  notion  of  the  Roman  law  as  that  he  may  not  be  taken 
wholly  by  surprise  when  any  of  its  doctrines  may  incidentally  come  before  him  in  his 
studies. 

{a)  The  Barbarians  took  this  principle  as  {d)  Ibid.  iv.  4.  10. 

the  basis  of  their  enactments  on  the  subject  (e)  Ibid.  iv.  4.  11. 

of  injuries.  (/)  Ibid.  §  7. 

(i)  Inst.  iv.  4.  9.  {g)  Dig.  xlvii.  10.  3,  3. 

(c)  Ibid.  (h)  Inst.  iv.  5.  1. 
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BOOK  THE  FIRST. 

THE  RISE  AND  ESTABLISHMENT  OF  THE  EQUITABLE  JURISDIC- 
TION OF  THE  COURT  OF  CHANCERY. 


CHAPTER  I. 

THE  CIRCUMSTANCES  WHICH  CALLED  FOR  THE  EXERCISE  OF  SOME 
EXTRAORDINARY  JURISDICTION,  THAT  IS,  A  JURISDICTION  DIS- 
TINCT FROM  THAT  OF  THE  ORDINARY  COURTS  OF  JUSTICE. 

The  Common  Law  becomes  in  effect  a  lex  scripta, — Deficiencies  are  found  to  exist — 
Mode  by  which  the  Romans  endeavoured  to  supply  the  deficiencies  of  their  Jus  civile — 
Jus  honorarium — First  attempt  of  the  like  nature  in  England  by  the  Statute  of  West- 
minster the  Second,  1 3  Edward  I. — Deficiencies  in  the  Common  Law  still  existed. 

We  have  seen  that  the  Common  Law  was  founded  on  certain  fixed 
principles,  and  that  it  was  only  by  set  forms  of  procedure  that  rights 
could  be  enforced  and  secured,  or  civil  injuries  redressed. 

It  has  always  been  held  by  the  great  oracles  of  the  law,  that  the 
principles  of  the  Common  Law  are  founded  on  reason  and  equity  (a) ; 
and  so  long  as  the  Common  Law  was  in  the  course  of  formation,  and 
therefore  continued  to  be  a  lex  non  scripta,  it  was  capable — as  indeed  it 
has  ever  continued  to  be,  to  some  extent — of  not  only  being  extended 
to  cases  not  expressly  provided  for  but  which  were  within  the  spirit 
of  the  existing  law  (&),  but  also  of  having  the  principles  of  equity  (c) 

(a)  Int.  al.   Lord  Coke,  10  Rep.  108    a.  ibid.  ;.  1  &  11. 

"  The  perfection  of  reason,"  ib.  3  Rep.  13  b.  (c)  Bracton,  who  wrote  whilst  the  Common 

So  Celsus,  Dig.  i.  1.  l,pr.  says,  "  Jus  est  ars  Law   was   yet  being    formed    (non  scripta), 

boni  et  sequi."  adopting    the  maxim  which  he  found  in  the 

(J)  "  Non  possunt  omnes  articuli  singilla-  Roman  law,  "  In  omnibus,  maxime  tamen  in 

tim,  aut  legibus,  aut  senatus  consultis  com-  jure,  ^jMz'as  spectanda  est,"  Dig.  L.  17.  90, 

prehendi ;  sed  cum  in  aliqua  causa,  sententia  lays   down,   that   the  Common   Law  Courts 

eorum  manifesta  est,  is,  qui  jurisdictioni  prse-  might  be  guided  by  equity,  even  in  questions 

est,  ad  similia  procedere,  atque  ita  jus  dicere  of  strict  law  ;  lib.  2,  c.  7,  fol.  23  b  ;    lib.  4, 

debet,"  Dig.  i.  3.  12.     But  when  new  cases  fol.  186  ;  and  see  Co.  Litt.  24  b  ;  6  Co.  50  b  ; 

arose,  according  to  the  language  of  the  Juris-  1  Bla.  Com.  61,  62  ;  Ibid.  3.  429  ;  and  1  Eden, 

consults  of  later  times,  "  De  his  quse  primo  194;  Judgment  of  Sir  T.  Clarke,  M.  R.,  in 

constituuntur,  autinterpretationeautconstitu-  Burgess  v.  Wheate.     See  the  Additional  Note 

tioneoptimiPrmcjp2S,certiusstatuendumest,"  at  the  end  of  this  Chapter. 
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applied  to  it  by  the  judges  in  their  decisions  (a),  as  circumstances  arose 
which  called  for  the  application  of  such  principles.  This  was  more 
especially  open  to  the  judges  as  regards  defences  to  actions  which  were 
not  founded  on  writs,  and  were  therefore  under  their  own  control. 
But  in  course  of  time,  a  series  of  precedents  was  established  by  the  de- 
cisions, or  responsa,  as  Bracton  calls  them,  of  the  judges,  which  were 
considered  as  of  almost  equally  binding  authority  on  succeeding  judges 
as  were  the  acts  of  the  legislature  ;  and  it  became  difficult  to  make  new 
precedents  without  interfering  with  those  which  had  already  been 
established.  Hence  (though  new  precedents  have  ever  continued  to  be 
made)  the  Common  Law  became,  to  a  great  extent,  a  lex  scripta,  posi- 
tive and  inflexible  ;  so  that  the  rule  of  justice  could  not  accommodate 
itself  to  every  case  according  to  the  exigency  of  right  and  justice  (6). 

The  Romans,  as  has  already  been  mentioned,  had  found  themselves 
in  a  similar  condition  as  regards  the  law  which  was  contained  in  the 
Twelve  Tables,  and  the  subsequent  additions  which  had  been  made  to  it. 
To  supply  this  deficiency  in  their  original  system  of  jurisprudence, 
first  the  Consuls,  then  the  Prsetors,  were  permitted  as  occasion  re- 
quired to  correct  "  the  scrupulosity  and  mischievous  subtlety  of  the 
Law  "  (c),  and  supply  its  defects  ;  not,  indeed,  as  regards  the  Praetors, 
by  altering  the  law  itself,  but  by  means  of  a  distinct  equitable  code, 
framed  by  themselves,  and  propounded  on  entering  on  their  office  ;  and 
which  was  for  the  most  part  administered  by  the  same  tribunals  which 
dispensed  the  ordinary  law,  and  by  the  same  mode  of  procedure  (d). 

Hadrian,  as  we  have  seen,  compiled  from  the  previous  Edicts  a  code  of 
Equitable  Jurisprudence  (e),  and  that  code  was  expounded  by  the  com- 
mentaries and  responsa  of  the  Jurisconsults,  so  that  it  became,  like  the 
Common  Law  of  England,  though  by  a  different  process,  a  lex  scripta. 
But  even  the  jus  honorarium,  when  thus  reduced  to  system,  was  found 

(a)  The  Year  Books,  or  authorized  reports  and  the  equitable  decisions  of  this  age  will  un- 

of  judicial  decisions,  commence  in  the  reign  avoidably  be  ranked  under  the  strict  law  of 

of  Edw.  I.     Bracton  records  the  decisions  of  the  next." 
time  of  Hen.  III.  (c)  "  Juris  scrupulositate  nimia  que  subti- 

{b)  See  Hunt's  argument  for  the  Bishops'  litate,"  Dig.  sxviii.  3.  12  ;  et  v.  supra. 
right,  145-8.     Parkes'  Hist.  C.  Chan.  p.  236.  (rf)  The  subject  oifidei  commissa,  or  Trusts, 
Professor  Millar,  in  his  Historical  View  of  will  be  separately  considered, 
English  Government   (Book   ii.  c.  vii.),  ob-          (e)  It  has  been   matter  of  dispute  in  mo- 
serves,  that "  Law  and  Equity  are  in  continual  dern  times,  whether  Hadrian  ever  issued  such 
progression,    and    the   former  is    constantly  an  Edict, — see  the  notes  to  Millman's  Gib- 
gaining  ground  upon  the  latter.     Every  new  bon,  viii.  p.  20 ;  but,  in  fact,  this  compila- 
and  extraordinary  interposition  is  by  length  tion  of  Preetorian  law,  which  was  made  in  his 
of  time,  converted  into  an  old  rule,     A  great  time,  and  no  other,  continued  to  be  of  autho- 
part  of  what  is  now  strict  law,"  adds  the  Pro-  rity  down  to  the  time  of  Justinian, 
fessor,  "  was  formerly  considered  as  equity  ; 
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to  be  insufficient  to  answer  every  exigency.  It  appears  that  the 
judges  and  persons  intrusted  with  the  administration  of  the  law,  as- 
sumed authority  to  apply  principles  of  equity,  or  natural  justice,  to  the 
particular  cases  which  seemed  to  require  such  an  interposition.  How- 
ever, probably  from  a  fear  of  the  uncertainty  and  inconvenience  which 
might  have  resulted  from  such  a  course  being  pursued,  Constantine, 
A.D,  316,  and  after  him  Valentinian,  as  has  already  been  adverted  to  (a), 
prohibited  the  judges  from  exercising  any  such  discretion,  reserving 
to  themselves  alone,  in  their  consistory  or  council,  the  application  of 
principles  of  equity,  as  distinct  from  the  received  rules  and  maxims 
of  the  law  (Z»).  From  that  time  cases  were  continually  referred  to  the 
Emperors,  either  originally,  or  by  way  of  appeal  ;  and  their  decisions, 
thus  pronounced,  as  well  as  their  less  formal  rescripts,  became  part  of 
the  written  law  (c).  If  such  a  deficiency  was  found  to  exist  after 
Hadrian's  Edict,  we  cannot  be  surprised  at  its  having  been  experienced 
in  England  at  the  time  when  the  Court  of  Chancery  first  came  into 
existence  as  a  distinct  Court  of  Equity  {d).  A  very  large  infusion  of 
equitable  principles  had  been  incorporated  in  the  Roman  law  by 
means  of  the  Perpetual  Edict.  In  those  important  branches  of  the 
law,  particularly,  which  related  to  contracts,  a  system  of  equitable 
jurisprudence  had  been  introduced,  which  left  little,  if  anything,  to  be 
supplied.  Equitable  principles  were  applied  to  every  contract  of  sale 
and  purchase,  pledge,  letting,  hiring,  and  the  like  (e) ;  whether  the 
contract  were  executory,  or  perfected.  In  the  former  case,  if  there 
were  a  want  of  complete  bona  fides,  thejws  Ao/zorariMWi  furnished  a  good 
defence  to  any  attempt  to  enforce  it  at  law  (/)  ;  in  the  latter,  by  the 
same  law  the  party  complaining  might,  by  a  rescissory  action,  avoid  the 
transaction  {g),  and  a  purchaser,  who  had  been  in  any  way  defrauded, 

(a)  Supra,  p.  77.  bonamfidemfiunt  veniunt  in  empti  actionem," 

Ip)  Cod.Just.  i.  14,  \;ihidA.  \i.^',supra,  (Dig.  xix.  1.1,2);  "  Nihil  magis  bonse  fideicon- 

p.  77.  gruit,  quam  id  prsestari  quod  inter  contrahentes 

(c)  See  Gains,  quoted  Millman's  Gibbon,  actum  est;  quod  si  nihil  convenit,  tunc  eaprses- 

viii.  p.  23.     The  Emperors  before  this  time  tabunturquaeraa^Mra/z^erinsunthujusjudiciipo- 

frequently  sat  to  hear  causes  referred  from  the  testate"  (xix.  1.  11,  1,  et  seq).  Natural  reason 

inferior  tribunals,  (Sueton.  Domit.   c.  viii.)  ;  was  an  acknowledged  principle  of  decision  in 

particularly  where   the  rigor  of  the  law  re-  questions  bon8efidei(i6.  v.  3.  36,  5);  butit  was 

quired  to  be  tempered  by  equity,  e.r  bono  et  considered,  that  from  the  very  nature  of  a  sale, 

eequo,  (Sueton.  Claud,  c.  xiv.);  taking  to  them  the  buyer  and  seller  should  beat  liberty  to 

assessors,  or  sitting  in  consistory,  Dion.  Cass,  circumvent  each  other  as  to  price,  "In  pretio 

Tiberius,  lib.  Ivii.  et  v.  supra.  emptionis   et  venditionis,    naturaliter    Ucere 

{d)  This,  as  we  shall  presently  see,  was  in  contrahentibus  se   circumvenire,    Pomponius 

the  reign  of  Edw.  III.  ait,"  Dig.  iv.  4.  16,  §  4. 

(e)  "Bonafides  quae  in contractibus  exigitur  (/)  Dig.  xviii.  5.  3. 

ffig'Mi<a<emsM»j»Karredesiderat,"(Dig.  xvi.3.31 ;  {g)  Dig.  xix.  1. 11,  5. 
xix.  2.  24  ;   xix.  1.  50)  "  Omnia  quae  contra 
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miglit  bring  an  action  for  compensation,  if  that  would  ajflford  a  more 
appropriate  remedy  than  a  rescission  of  the  transaction  (a) :  express 
stipulation  on  the  part  of  a  contracting  party  for  exemption  from  any 
such  liability  was  of  no  avail  {h).  Provision  was  also  made  for  the 
correction  o^  mistakes,  without  rescinding  the  transaction  (c).  In  every 
case,  particularly  in  respect  of  transactions  which  were  classed  as  hon(B 
fidei  {d),  Fraud  miglit  be  taken  advantage  of  by  way  of  defence  (e) ; 
and  where  a  person  sustained  an  injury  or  loss  by  means  of  a  fraud, 
for  which  he  could  not  obtain  redress  by  any  recognised  form  of 
action,  the  Perpetual  Edict  gave  him  a  remedy  according  to  the  cir- 
cumstances of  the  case  (f).  These  were  the  remedies  which  might  be 
obtained  before  the  ordinary  tribunals  ;  but,  large  as  they  were,  it  was 
found  that  proceedings  by  action  in  cases  of  fraud  and  circumvention, 
would  not  afford  in  all  cases  an  adequate  remedy  (^) ;  and  that  there 
were  many  cases  calling  for  relief,  which  could  not  properly  be  pro- 
vided for  by  any  form  of  proceeding  in  the  ordinary  tribunals.  Hence 
by  a  Preetorian  Edict,  which  was  incorporated  in  the  Perpetual  Edict, 
liberty  was  given  to  every  person  who  had  been  led  into  doing  any 
act  by  which  his  rights  were  affected,  through  fear,  surprise,  circum- 
vention or  trickery,  or  by  mistake,  '■'■justum  errorem!^''  to  resort  to  the 
extraordinary  jurisdiction  Qi)  of  the  Praetor  for  a  Restitutio  in  integrum, 
that  he  might  be  restored  to  his  rights,  and  placed  in  the  same  position 
as  if  no  such  transaction  had  taken  place  (0- 

The  provisions  of  the  Common  Law  of  England,  both  as  regards  its 
principles  and  mode  of  procedure,  but  more  especially  the  latter,  at 
the  period  above  alluded  to,  namely,  the  reign  of  Edward  III.,  as  will 
have  been  in  part  observed  from  the  preceding  sketch,  fell  far  short  of 
the  lex  scripta  of  the  Roman  jurisprudence.     In  many  of  the  cases 


(a)  Dig.  xxi.  1.  1,2.  Pandect.   §   459—462.      This  extraordinary 

(b)  Dig.  xix.  1.  6,  9.  remedy  was  given  against  the  heir  if  the  suc- 
(e)  "  Quum  iter  excipere  deberem,  fundum  cession  had  derived  any  benefit  from  it,  Dig. 

liberum  per  errorem  tradidi,  incerti  condicam  iv.  3.  26. 

ut  iter  mihi  concedatur,"  Dig.  xii.  6.  22,  §  1.  (^)  According  to  Labeo,  if  a  restitutio  in 

&c.     This  remedy  was   not  adopted   by  the  m^e^rwwi  would  afford  complete  redress,  it  was 

framers  of  our  Common  Law.  to  be  resorted  to,  and  not  an  action,  Dig.  iv. 

(d)  Voet.  in  Pandect,  i.  p.  193  a.  §  3.  3.  1,  6. 

(c)  Dig.  xix.  1.  25;  xvi.  1.  29,  pr.  and  §  (h)  "  Magis  mixtum  mjoenwm  quam  juris- 
28  &  46.  tit.  2.  54,  1,  &c.  dictio  dominatur",  Voet.  in  Pandect,  torn.  i. 

(/)  "  Quae  dolo  malo  facta  esse  dicentur,  si  p.  178. 
de  his  rebus  a/ia  ac/io  non  en7,  et  jnsta  causa  (i)  "Sub  hoc  titulo,  plurifariam  Preetor 
esse  videbitur,  judicium  dabo,  ait  Prsetor,"  hominibus  vel  lapsis  vel  circumscriptis  sub- 
Dig.  iv.  3.  1,  pr. ;  Cod.  Just.  ii.  21,  2;  Dig.  venit,  sive  metu,  sive  calliditate,  sive  tetate, 
six.  5.  5,  3.  It  was  sufficient  that  the  remedy  sive  absentia inciderunt  in  captionem,  sive  per 
weredoubtful,  Dig.  iv.  3.7,  3;  etv.Heinec.  in  status  mutationem  aut  justum  errorem,"  Dig. 
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above  enumerated,  for  which  provision  M^as  made  by  the  Roman  law, 
no  remedy,  or  at  least  no  adequate  remedy,  could  be  obtained.  Even 
as  regards  such  of  the  principles  of  equity  belonging  to  the  Roman 
jurisprudence  as  were  admitted  into  the  Common  Law,  no  adequate 
means  for  carrying  them  out  were  provided. 

A  system  which  was  so  materially  deficient  to  answer  the  purposes 
of  justice,  could  not  be  satisfactory  (a).  The  Roman  scheme  of  judicial 
organization,  as  handed  down  by  the  corpus  juris,  as  we  have  seen, 
presented  for  imitation  two  modes  for  supplying  the  deficiencies  of  the 
English  system  :  the  one  was  for  the  Chancellor  to  supply  the  defi- 
ciencies of  the  law  by  introducing  ^jus  honorarium  to  be  administered 
by  the  Courts  of  Law  ;  the  other  was  to  resort  to  the  royal  prerogative 
in  each  particular  case,  where  no  remedy,  or  an  inadequate  remedy, 
was  provided  by  the  law  (Jb).  The  first  method,  namely,  the  introduc- 
tion of  ^jus  honorarium,  could  not  be  acted  upon  by  the  Chancellor  of 
his  own  authority,  as  will  have  been  collected  from  what  has  already 
been  stated  :  for  though  the  Chancellor  issued  all  writs,  the  Judges  of 
the  Common  Law  Courts  assumed  exclusive  jurisdiction  to  decide  upon 
their  validity,  disregarding  the  sanction  of  the  Chancellor,  and  his 
College  of  Clerks  (c).  Nor  could  the  Chancellor  declare  what  should 
be  a  sufficient  defence  to  an  action  ;  indeed,  M'ith  this  part  of  the  judicial 
machinery  he  had  no  opportunity  to  interfere. 

However,  it  was  possible  to  attempt  a  remedy  of  a  corresponding 
nature  to  the  Jus  honorarium  by  means  of  the  legislature,  and  that 
attempt  was  made,  as  has  already  been  noticed,  by  the  statute  of  West- 
minster the  Second  (13  Edward  L)  {d).  This  statute  opened  the  means 
of  obtaining  remedies  in  numerous  cases,  which  were  before  excluded 

iv.  1.  1   &  2.     Voet.  gives  the  following  de-  principles,  many  of  its  doctrines  were  adopted 

scription   of  this  jurisdiction.      "  Est   enim  by  the  Courts  of  Law,  and  now  form  part  of 

remedium  extraordinarium,  quo  Praetor  vi  sui  the  Common  Law  ;  but  the  text  refers  to  the 

officii   et   Jurisdictionis,    naturalem    secutus  Common  Law  as  it  stood  when  the  Court  of 

sequitatem,   homines  Isesos  aut  circumventos  Chancery  rose  into  existence. 

ex  justa  causa  in  pristinum  statum  reponit,  (5)  The  exercise  of  this  prerogative  by  any 

periude   ac   si   nullum   negotium   damnosum  general  regulations,  affecting  the  ^aw  iVse^/",  was- 

gestum  esset.     Magis  mixtum  imperium  quam  excluded  ;   that   required   the    assent    of    the 

Jurisdictio  dominatur,   unde  soli  majores,  et  Great  Council ;  v.  supra,  p.  226. 

non     municipales     magistratus,    restitutionis  (c)  So  it  will  be  remembered,  though  the 

faciendse  potestate  gaudent ;  multo  que  minus  writs  for  the   election  of  representatives   to 

Pedanei  Judices,  proprie  dicti,  omni  carentes  Parliament  issued  from  and  were  returned  to 

jurisdictione,"  Voet.  i.  p.  178;    and  see  Dr.  the  Chancery,  the  Commons  in  their  House 

Phillimore's  Preface  to  Burn's  Ecclesiastical  established  tlie  right  of  determining  as  to  the 

Law,  p.  xiii.  validity  of  the  returns  ;  see  Lord  Campbell's 

(a)  After  the  Court  of  Chancery  had  be-  Lives,    Lord    EUesmere,   ii.    p.  221  ;    Lord 

come  established,  and   its  jurisdiction  in  the  Shaftesbury,  iii.  p.  314 

correction  and  extension  of  the  law  had  be-  {d)  Supra,  p.  240. 
come  reduced  to  settled  and  well  understood 
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by  the  rules  of  the  common  law  ;  and  other  statutes  were  passed  to 
supply  many  of  the  deficiencies  in  the  common  law,  as  new  circum- 
stances, unprovided  for  by  the  law,  arose. 

But  in  fact  a  lex  scripta  grew  up  in  the  interpretation  of  the  ap- 
parently large  and  flexible  provisions  of  the  statute  of  Westminster 
the  Second  itself.  To  supply  the  yet  existing  deficiencies  in  the  law, 
the  remaining  expedient  presented  by  the  Roman  judicial  system, 
namely,  the  exercise  of  the  royal  prerogative  in  particular  cases,  and 
on  their  own  circumstances  as  they  occurred,  was  resorted  to  in  the 
manner  to  be  hereafter  described. 

But  over  and  above  these  calls  for  the  interference  of  the  prero- 
gative, the  circumstances  of  the  times  (a)  required  that  some  extraor- 
dinary powers  should  be  exercised  to  prevent  obstructions  to  the 
course  of  justice,  even  in  cases  where  the  law  was  sufiicient,  if  duly 
administered,  to  afford  a  complete  remedy — a  necessity  quite  as  urgent 
as  that  which  arose  from  the  deficiencies  in  the  law  itself.  This  com- 
bination of  circumstances  ultimately  gave  rise  to  the  establishment  of 
the  extraordinary  jurisdiction  of  the  Court  of  Chancery,  on  which  sub- 
ject we  are  now  about  to  enter.  But  it  will  be  necessary  for  us,  first, 
to  direct  our  attention  to  the  constitution  of  the  King's  Select  Council, 
from  which  the  Court  of  Chancery  may  be  said  to  have  sprung. 

(a)  This  subject  will  be  more  fully  entered      diction  of  the  Court  of  Chancery. 
upon  in  a  future  page.  SeeT^e  Obsolete  Juris- 


ADDITIONAL  NOTE  TO  CHAPTER  I.  p.  321. 

The  great  difficulty  in  the  contemplation  of  Equity  is,  as  Dr.  Taylor  has  observed, 
to  distinguish  between  that  Equity  which  is  required  in  all  law  whatsoever,  and  which 
makes  a  very  important  and  a  very  necessary  branch  of  the  jus  scriptum  or  legitimumj 
and  that  Equity  which  is  opposed  to  written  and  positive  law,  and  stands  in  apposition 
to  it  (1).  Equity,  in  the  sense  of  "  correctio  justae  legis  qua  parte  deficit  quod  gene- 
ratim  lata  est "  (2),  was  largely  employed,  as  we  have  seen,  in  the  Jus  PrcBtorium,  espe- 
cially in  the  extension  of  remedies  by  action.    The  Judges  of  our  Courts  of  Common 

(1)  Taylor's  Elements  of  the  Civil  Law,  p.  of  the  word  Equity,  particularly  of  the  former 

90,  where,  and  in  p.  91,  92,  93,  94,  illustra-  sense. 

tions  are  given  from  the  Corpus  Juris  and  (2)  Plowden,  fo.  375.  This  is  the  definition 

classical  writers,  of  these  two  different  senses  of  Equity  given  by  Aristotle,   Dr.   Taylor's 
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Law,  aided  by  the  legislature,  have  also  extended  the  Common  Law  by  the  application 
of  principles  of  Equity  in  the  sense  which  is  conveyed  by  this  definition.  But  the  prin- 
ciples of  Equity,  or  natural  justice,  have  sometimes  to  be  applied  in  contradiction  to 
the  positive  law  (3) :  Equity,  in  this  sense,  belongs  to  the  Court  of  Chancery,  and 
will  be  considered  under  the  head  of  "Equity  and  Conscience,"  infra,  BooklL  c.  21. 


»> 


Elem.  p.  92  ;  it  was  sanctioned  and  approved  (3)  "Where  the  courts  of  ordinary  jurisdic 

by    Grotius   and   PufFendorf;    see   Woodde-  tion  are  made  the  instruments  of  injustice;" 

son's  Lectures,  i.  193.     But  when  Plowden  see  Lord  Redesdale  on  Pleading  in  Ec^.  by 

made  use  of  it  Courts  of  Equity  had  been  Jeremy, 
established. 
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CHAPTER  II. 


THE  COUNCILS  OF  THE  KING— THE  SELECT  COUNCIL— THE  GREAT 
COUNCIL  OR  PARLIAMENT  AS  A  JUDICIAL  TRIBUNAL. 

Two  Councils  discernible  from  the  earliest  times — The  Select  Council  and  the  Great 
Council — TheMembers  of  the  Select  Council — The  Business  transacted  at  this  Council— 
Subpoena — Habeas  Corpus  cum  causa — Cases  of  Fraud,  Deceit,  and  Dishonesty — 
Ne  exeat  Regno — The  Great  Council  or  Parliament  as  a  Judicial  Tribunal — Extra- 
ordinary Jurisdiction  there  exercised — Private  Acts  of  Parliament — The  Masters. 

We  must  go  back  a  little  in  order  to  examine  into  the  constitution 
of  the  Select  Council  after  the  Norman  Conquest,  which  has  hitherto 
been  only  casually  adverted  to,  as  the  functions  of  the  Court  of  Chancery 
were  in  the  first  instance  delegated  to  that  council. 

The  Norman  Sovereigns,  like  their  Anglo-Saxon  predecessors  (a), 
were  advised  in  the  exercise  of  their  prerogatives  in  respect  of  matters 
political  and  judicial  {b),  by  a  Council  always  in  attendance  on  the 
king's  person,  which  was  distinct  from  the  Great  Council  or  Parlia- 
ment (c),  though,  as  it  would  appear,  forming  part  of  the  Great  Council 
when  assembled.  The  king  presided  in  both,  and  they  had  the  same 
general  appellation,  namely,  "  The  Council,"  till  the  reign  of  Edw.  I. 
from  which  time  the  Great  Council,  which  usually  was  called  together 
four  times  in  the  year,  obtained  the  settled  name  of  "The  Parliament"  (c?). 

It  is  not  easy  to  distinguish  the  peculiar  functions  of  each  of  these 
councils  (e)  ;  probably  the  functions  of  the  minor  or  Select  Council 
were  in  a  great  part  suspended,  whilst  the  Great  Council  was  sitting ; 
certainly  from  the  time  of  Edward  III.  the  Council  and  the  Lords' 
House  were  frequently  blended  together  as  a  Council  within  a  Coun- 
cil (/);  but  in  that  reign  the  Lords  as  a  distinct  body  were  the  Judges 
of  Parliament  (y),  though  even  then  we  find  matters  referred  to  the 

(a)  V.  supra,  p.  73.  (/)  Sir  M.  Hale— Hallam,  Mid.  A.  iii.  213 ; 

{b)  Hallani,  Mid.  Ages,  iii.  208.  Palgr.  Council,  p.  20,    In  the  reign  of  Edward 

(c)  Of  the  Great  Council,  v.  supra,  p.  263,  II.  we  find  "  Responsiones  factse  coram  Rege 
et  seq.  The  term  *' Parliament"  is  first  met  et  magna  concilia  in  parliamento'R.tgis,'"  Rot. 
with,  42  Henry  III.  Report  of  Lords' Comm.  Pari.  i.  p.  289.  The  Lords  in  their  Report, 
1823,  p.  99.  P-  268,  conclude  that  the  council  which  gave 

(d)  SeeLords'  Report,  1823,  p.  169. 174,  &c,  the  answers  to  petitions,  was  the  select  council. 

(e)  Reeves,  i.  p.  62.  {g)  Lords'  Report,  1823,  p.  297. 
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select  Council,  sometimes,  that  they  might  make  a  report  to  a  subse- 
quent Parliament  (a). 

This  select  Council  was  composed  of  certain  great  officers  who  were 
members  ex-officio,  as  the  Chancellor,  Treasurer  (h),  the  Grand 
Justiciary  and  other  justices  in  the  early  reigns, — the  justices  of  either 
Bench  after  the  institution  of  separate  courts, — the  justices  in  Eyre — 
the  Escheators  (c),  and  such  others,  usually  but  not  exclusively, 
Bishops,  Earls,  and  Barons,  as  the  king  thought  fit  to  name. 

The  Serjeants  and  the  masters,  who  have  already  been  mentioned 
and  Avhose  office  will  be  further  described  hereafter,  were  also 
occasionally  called  in  {d).  Ultimately  the  masters  became  ex-officio 
members  of  the  council  (e)  for  the  purpose  of  advice. 

The  official  members  on  some  occasions  sat  alone,  at  other  times 
with  those  who  were  associated  to  them  (/). 

Whenever  the  council  required  the  assistance  of  other  persons,  they 
were  summoned  by  writs  issued  by  the  Chancellor,  by  order  of  the 
council,  according  to  circumstances  ;  and  if  any  information  was  re- 
quired by  the  council  in  respect  of  any  matter  before  them,  writs  and 
commissions  emanating  from  the  council  were  dispatched  out  of  the 
Chancery,  and  the  inquisition  taken  under  such  writs  having  been 
presented  to  the  council,  such  orders  were  thereupon  made  as  justice 
appeared  to  require  {g). 

This  was  the  king's  permanent  council,  or  what  would  now  be 
termed  the  Privy  Council  in  contradistinction  to  the  Great  Council 
or  Parliament,  before  described,  which  only  met  in  obedience  to 
special  writs  of  summons,  whereas  this  council  was  always  sitting 
for  the  dispatch  of  business  {h). 

This  council  was  used  to  sit  in  different  chambers  about  the  palace, 
such  were  the  Painted  Chamber,  the  Whitehall,  the  Chamber  Marcolf; 

{a)  Palgr.  Counc.  p.  64.  temp.  Edward  III.  to  attend  the  House  of  Lords,  that  he  should 

Rot.  Pari.  9  Henry  IV.  p.  613;  Lords' Report,  be   a  member   of  the   House   of  Commons, 

1823,  p.  360.  Clarendon,  Rebell.  i.  210,  ed.  1721. 

(b)  Co  Litt.  304,  a  &  b.  (/ )  Report  of  the  Lords'  Committee,  1823, 

{c)Y.int.al.  Stat. of  theR.i.l09, 20  Edward  p.  317.  451.     Though  a  little  beside  the  sub- 

I.  and  Report  of  Commitee  of  the  Lords,  1820,  ject,  it  tends  to  show  how  high  was  considered 

ed.  1823,  p.  174,  p.  451.  the  honor  of  serving  the  king  in  any  capacity, 

{d)  See  Palgr.  Council,  p.  20.  that  he  could  find  persons  who  did  not  blush 

(e)  See  the  Treatise  of  the  Masters,  written  to  serve  Ihe  office  of  Maris-callus  Meretricium 

temp.  Eliz.,  Harg.  Law  Tracts,  1,  p.  298.  The  in   Hospitio  Regis,    temp.  Edward  II.  Lord 

Queen's  Counsel  and  the  Attorney  and  Solicitor-  Lytt.  Henry  II.  iii.  353. 
general  appear  also  to  have  been  members,  ib.  (g)  Hardy,  Introd.  to  C.  R.  p.  xxvi. 

Indeed  down  to  the  time  of  Charles  I.  it  was  (h)  Sir  H.Nicholas,  Pref.  to  the  proceedings 

considered  as  inconsistent  with  the  duties  of  of  the  Privy  Council,  p.  iii. 
the  Attorney-general,  who  was  called  by  writ 
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sometimes  in  la  Chambre  des  Etoiles  to  which  place  of  their  meeting  the 
general  return  of  certain  writs  in  the  reign  of  Edward  III.  coram  nobis 
in  camera,  are  referred.    The  council  very  often  sat  in  the  Chancery  (a). 

It  appears  that  in  early  times,  probably  down  to  the  reign  of  Edward 
III.,  as  will  be  more  particularly  noticed  hereafter,  it  was  in  this 
council,  presided  over  by  the  king  himself,  or  some  person  delegated 
by  him  when  absent,  that  all  applications  for  the  special  exercise  of 
the  prerogative  in  regard  to  matters  of  judicial  cognizance,  criminal 
and  civil,  were  discussed  and  decided  upon. 

The  general  nature  of  the  applications  which  were  addressed  to 
the  council  may  be  ascertained  from  the  answers  to  the  petitions  which 
have  been  preserved  ;  they  are  as  follows  : — sue  at  Common  Law,  (that 
is  by  ordinary  writ,)  or  in  the  County  or  Hundred  Court ; — sue  in  the 
Exchequer; — sue  in  Chancery,  that  is  before  the  ordinary  common  law 
court  held  before  the  Chancellor,  which  will  be  noticed  hereafter  ; — 
a  writ  on  the  subject  shall  be  dispatched  out  of  Chancery; — the  king 
will  consider  ; — a  remedy  shall  be  provided,  and  the  like  (b). 

As  regards  the  particular  description  of  judicial  business  which  was 
disposed  of  by  the  council  itself  in  early  times,  we  are  left  somewhat 
to  conjecture.  It  seems  to  have  exercised  a  Criminal  as  well  as  Civil 
jurisdiction.  Sir  Francis  Palgrave  considers  that  the  council  exercised 
a  general  superintending  authority  over  the  courts  of  common  law, 
though  in  a  manner  rather  resembling  the  authority  which  a  tribunal 
exercises  over  its  members,  than  as  resulting  from  the  subjection  of 
one  court  to  another  (c). 

Mr.  Hardy  in  his  Introduction  to  the  Close  Rolls,  has  set  out  a 
passage  from  Benedict  Abbas,  from  which  it  would  appear  that,  so 
early  as  the  time  of  Henry  I.,  the  council  took  cognizance  generally  of 
those  cases  which  the  ordinary  judges  were  incapable  of  determining  (d). 
From  the  records  of  the  proceedings  of  this  council  in  after  times,  we 
learn,  that  the  council  by  delegation  from  the  king,  advised  as  to  the 
exercise  of  the  prerogative  on  all  applications  to  obtain  a  remedy  for 
injuries  and  acts  of  oppression,  where  from  the  heinousness  of  the 
offence,  or  the  rank  or  power  of  the  party,  or  any  other  cause  there 
was  likely  to  be  an  impediment  to  a  fair  trial,  or  to  the  attainment 

(a)  Reeves,  vol.  ii.  415  ;    4  Inst.  61 ;    The  (k)  p.  118. 
stat.  31  Edward  III.  st.  i,  c.  12,  notices  these  (d)  Introduction  to  Close  Rolls,  p.  xxv. ; 

several  chambers  of  council.  and  see  Lord  Chief  Justice  Tindal's  Judgment, 

(6)  Hardy,  Introd.  to  Close  Rolls,  p.  xxvi.  Sir  Regina  v.  Mills,  in  Dom.  Proc.  Jurist,  vii, 

H. Nicholas, PrivyCouncil,  Pref.  p.  xxx.  Seton.  p.  913. 

(c)  Sir  F.  Palgrave,  Council,  p.  20,  note 
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of  appropriate  redress,  in  the  ordinary  tribunals ;  so  also  when  by 
force  and  violence,  justice  was  prevented  taking  its  ordinary  course  (a). 
The  council  on  such  applications  either  took  the  case  into  their  own 
hands,  or  gave  specific  directions  in  regard  to  it  according  to  the 
circumstances  of  the  case  (b).  Where  a  party  was  suffering  imprison- 
ment by  the  process  of  an  inferior  court,  the  double  remedy  of  a 
subpoena  against  the  pursuing  party,  and  a  writ  of  Habeas  Corpus  cum 
causa  was  sometimes  given  (c).  The  council  had  the  power  of  issuing 
writs  into  all  special  Jurisdictions  or  Franchises,  as  Wales  and 
Ireland  (d),  which,  with  their  other  extraordinary  powers,  gave  them 
surpassing  capabilities  beyond  those  of  any  other  court,  except  the 
Court  of  Chancery.  The  poor  appear  to  have  been  the  objects  of 
their  particular  care  (e).  "For  God  and  in  work  of  charity" 
generally  concluded  all  the  petitions  to  the  council  (f). 

The  council  also  appears  to  have  exercised  a  prerogative  jurisdiction 
in  cases  of  fraud,  deceit,  and  dishonesty,  not  so  tangible  as  to  be 
within  the  reach  of  the  common  law ;  and  int.  alia  to  have  issued 
writs  of  ne  exeat  regno  in  civil  cases  against  foreign  debtors  who 
desired  to  escape  from  payment  of  their  debts  {g). 

The  clergy,  as  before  observed,  having  been  excluded  in  the  time  of 
Henry  III.  from  entertaining  any  question  as  to  fidei  Icesio  and  Jwra- 
menti  transgressio,  may  account  for  the  council  having  been  applied  to 
in  cases  of  fraud  and  deceit,  after  the  reign  of  that  monarch. 

The  interference  of  the  Prerogative  with  the  ordinary  course  of  justice 
to  the  extent  and  in  manner  above  described,  appears  to  have  been  re- 
cognised in  early  times  as  constitutionally  unobjectionable ;  but  to  pro- 
vide against  abuse,  the  Barons  at  various  times  claimed  to  have  a  voice 
in  the  appointment  of  the  Chancellor,  Judges,  and  great  officers  of 
state,  who  were  ex  officio  members  of  the  select  council,  and  which  at 
times  they  exercised  in  Parliament  Qi).  By  the  articles  agreed  on  in 
the  eighth  year  of  Henry  VI.  it  was  provided,  that  all  Bills  forwarded 
to  the  council  that  embraced  matters  terminable  at  the  common  law 
should  be  sent  there  to  be  determined,  unless  there  were  too  much  might 
on  one  side,  or  there  were  other  cause  reasonable  moving  the  council 

(a)  Seeiord  Strange' s  Case,  Palgr.  Counc.  fendant,  to  be  dealt  with  by  the  council  itself, 

p.  9  ;  ib.  93.  {d)  Palgr.  C.  p.  19. 

(fi)  Regulations  as  to  the  council,  &c.  8  (e)  See  the  Regulations  temp.  Henry  VI. 

Edward  I ;    Ry.  Pla.  Pari.  442  ;  Legal  Jud.  Rot.  Pari.  iv.  p.  201. 

in  Chancery,  27,  28  ;  Palgr.   CouncU,  p.   22.  (/)  Palgrave,  C.  p.  87. 

91.  134  ;   Reeves,  i.  p.  63.  {g)  Palgrave,  C.  p.  37. 

(c)  Palgr.  Council,  90.  134;  the  latter  writ  (A)  See  Parkes'  History  of  the  C.  of  Ch- 

brought  the  Cause  and  the  Body  of  the  De-  p.  37.  39.  43. 
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to  retain  them  (a).  By  the  statute  5  Rich.  II.  stat.  1,  c.  8,  those  who 
had  lost  their  deeds  in  the  late  troubles  were  authorised  to  present 
petitions  to  the  king  and  his  council,  when  such  remedy  was  to  be 
provided  as  was  just ;  in  this  we  may  recognise  an  old  Anglo-Saxon 
custom. 

The  Great  Council,  or  Parliament,  was  also  a  court  for  judicial 
^  purposes,  ordinary  and  extraordinary.  Indeed,  in  the  time  of  Edward 
I.,  and  for  some  time  afterwards,  the  Parliaments,  excepting  as  regards 
the  granting  of  taxes,  were  not  so  much  legislative  assemblies,  as  the 
King's  Great  Council  in  which  subjects  applied  for  judicial  relief 
against  their  fellow  subjects  (b).  >  In  early  times  petitions  of  all  kinds 
and  descriptions  were  presented  to  the  king,  or  to  the  Great  Council 
on  the  occasion  of  their  meeting  (c).  The  Parliament,  or  Great  Coun- 
cil, itself  disposed  of  many  of  the  cases  brought  before  it ;  amongst  the 
rest,  those  which  had  been  referred  to  it,  from  their  difficulty,  by  the 
ordinary  tribunals  {d). 
J  If  the  case  required  a  new  law,  an  award  was  made  by  the  king  and 
barons,  who  alone  at  this  time,  as  already  observed,  interfered  in  regard 
to  matters  connected  with  the  administration  of  justice  (e).  This  award 
in  early  times  had  the  force  of  a  statute ;  afterwards  the  Commons,  as 
has  already  been  mentioned,  established  the  right  of  concurring  in  all 
legislative  Acts,  and,  by  consequence,  in  these  awards,  which  then  be- 
came what  are  now  called  Private  Acts  of  Parliament  (/)•  / 

In  cases  not  requiring  special  interference,  the  same  course  seems  to 
have  been  there  adopted  as  on  the  applications  which  were  made  to 
the  council.  If  the  matter  were  remediable  at  law,  and  there  were  no 
obstacle  to  the  remedy  being  obtained,  the  petitioner  was  sent  to  the 
Common  Law  Courts ;  if  it  were  a  matter  of  revenue,  he  was  sent  to 
the  Exchequer ;  if  the  matter  related  to  the  king's  grants,  or  other 
matters  cognisable  under  the  Chancellor's  ordinary  jurisdiction,  he  was 


(a)  Rot.  Pari.  iv.  343,  et  v.  ib.  201  ;    Hal-  the  receivers  and  triers  of  petitions  (who  were 

lam,  M.A.  Ill — 216.  nominated  by  the  king,  Palg.  C.  p.  125)  is  given 

{h)  The  title  of  the  earliest  RoUs  of  Parlia-  in  the  2nd  volume  of  Reeves's  Hist,  of  the 

ment  extant,  viz.,  18  Ed.  I.  vol.  i.  p.  15,  is —  Common  I-aw,  p.  26.  407,  et  v.  ib.  415.    The 

"Placita  coram  Domino  Regeet  ejus  consilio  ad  master  or  chief  clerks  of  the  Chancery  were 

Parliamenta  sua ;"  and  see  1st  Report  of  Lords'  frequently  nominated  for  this  purpose. 

Committee,  1823,  p.   170.     In  the  reign  of  {d)  V.  int.  al.  Mem.  in  Scacc.  p.  30;  Rot. 

Henry  IV.  these  matters  were  commonly  re~  Pari.  iii.  61 — 2,  temp.  Rich.  11. 

ferred  to  the   Council  to  report  upon.  Rot.  (e)  See  Cruise,  Dig.  cited  in  the  next  Note, 

Pari.  9  Hen.  IV.  p.  613  ;  Lords'  Report,  1823,  and  Sir  H.  Nicholas's  Proceedings  Privy  Coun- 

p.  360.  oil,  Pref.  p.  xxv. 

(c)  Legal  Judicat.  p.  26.     An  account  of  (/)  Cruise,  v.  p.  2. 
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sent  to  tlie  Chancery ;  if  it  were  matter  proper  for  the  consideration  of 
the  council  it  was  sent  there  (a).  The  judges,  and  other  official  mem- 
bers of  the  select  or  privy  council,  originally  attended  as  a  constituent 
part  of  the  Great  Council ;  but  in  the  time  of  Edward  III.  or  Richard 
II.  the  Lords,  by  their  ascendancy,  threw  the  judges  and  other 
official  members  of  the  council  into  the  shade,  and  took  the  decisive 
jurisdiction  into  their  own  hands  (b)  ;  thus,  their  ancient  colleagues  of 
the  council,  not  being  Lords,  have  been  reduced  to  the  condition  of 
silent  assistants,  unless  when  called  upon  to  give  their  opinions  (c). 


(a)  Reeves,  vol.  ii.  p.  409  ;  Sir  F.  Palgrave 
has  ample  details  on  this  subject,  Council,  p. 
30.  64.  72.  119.  124,  temp.  R.  II.  Ed.  I.  Ed. 
II.  Ed.  III.  Hen,  IV.  particularly  as  to  the 
Proceedings  before  "  Special  Auditers  of 
Errors,"  deriving  their  authority  from  the 
Great  Council,  p.  119. 

{b)  Hallam,  M.A.  iii.  215;  Palgrave,  C. 
64.  See  the  standing  order,  Dom.  Proc.  9th 
June,  1660 ;  Lords'  Report,  1823,  p.  449, 
note.  The  Commons,  1  Hen.  IV.  acknow- 
ledged that  they  had  no  right  to  interfere  in 
judicial  matters.  Rot.  Pari.  iii.  427  ;  Lords' 
Report,  1823,  p.  360. 

(c)  The  Masters  in  Chancery  were  doomed 
to  descend  still  lower.  "  Doctor  Barkley," 
says  the  Author  of  the  Treatise  of  the  Masters, 
(Harg.  L.  T.  p.  298),  "  a  Master  of  the  Chan- 
cery, in  the  18th  of  Elizabeth,  sitting  in  the 
Parliament  House,  as  the  manner  is,   upon 


occasion  of  speech  amongst  the  Lords  of 
certain  officers  to  have  certain  privileges,  he, 
without  asking  leave,  got  up  and  entered 
into  a  speech  of  desiring  that  the  Masters 
of  Chancery  might  also  be  comprised  in  the 
said  privilege  then  on  foot.  This  request 
came  so  unseasonably,  and  was  so  inconsi- 
derately propounded  by  the  said  Doctor,  as 
the  Lords  in  general  took  offence  thereat, — 
some  saying  that  whilst  the  Queen's  learned 
Counsel  were  silent  it  were  great  presumption 
in  him,  being  one  inferior  to  them  [sic],  to  be 
so  busy.  So  upon  the  next  day  the  Serjeant, 
Attorney,  and  Solicitor  took  place  above  the 
Masters  in  Chancery  there,  which  before  time 
had  never  been  done  ;  and  ever  since,  not  only 
they,  but  Serjeants-at-Law  also,  do  it  generally 
at  all  public  meetings,  upon  this  reason  that 
they  took  place  before  the  Attorney  and 
Solicitor,"  {Ibid,  abridged.) 
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THE  COURT  OF  CHANCERY,  DOWN  TO  THE  END  OF  THE  REIGN  OF 

EDWARD  in. 

The  Chancellor  during  the  reigns  of  Henry  II.  and  Henry  III. — Extraordinary  Juris- 
diction exercised  in  the  Chancery  discernible  temp.  Edw.  I. — The  Chancery,  temp. 
Edw.  II. — In  the  reign  of  Edw.  III.  the  ordinary  Jurisdiction  of  the  Chancellor 
rises  into  great  importance — Jurisdiction  in  cases  where  the  King  was  a  party— 
Summary  Jurisdiction — Matters  of  Grace  delegated  generally  to  the  Chancellor — 
Suits  by  Bill  become  common — Subpasna  issued  on  Bill  being  presented — Discovery 
obtained  from  the  parties — Principles  of  decision,  Honesty,  Equity,  and  Conscience- 
Common  Law  Chancellors  appointed  by  Edw.  III. — Re-appointment  of  Clerical 
Chancellors — Stat.  37  Edw.  III.  c.  3. — The  Court  of  Chancery  and  the  Court  of 
King's  Bench  cease  to  follow  the  King. 

During  the  time  to  which  the  references  in  the  preceding  pages 
relate,  a  growing  Jurisdiction,  exercised  by  the  Chancellor  apart  from. 
the  council,  is  observable,  the  nature  and  progress  of  which  is  now  to 
be  the  subject  of  inquiry.  The  Chancellor,  whose  office  has  been 
traced  down  to  the  reign  of  Henry  H.,  continued  to  exercise  very 
important  functions ;  he  was  still  almost  always  a  high  dignitary  of 
the  Church,  and  besides  his  independent  legal  jurisdiction,  which  will 
be  particularly  noticed  hereafter  (a),  it  would  appear  that  this  great 
officer  was  the  principal  actor  as  regards  the  judicial  business  which 
the  Select  Council,  as  well  as  the  Great  Council,  had  to  advise  upon 
or  transact  (b). 

Thus  Matthew  Paris,  incidentally  mentioning  Radulphus  de  Neville, 
Bishop  of  Chichester,  who  was  Chancellor  to  Henry  III.,  says,  "  qui 
erat  Regis  fidelissimus  Cancellarius,  et  inconcussa  columna  veritatis, 

(a)  It  is  supposed  that  the  king's  chapel  judges  of  England  aflSrmed  that  the  Chancery, 

was  used  for  keeping  the  records,  and  that  King's  Bench,  Common  Pleas,  and  Exchequer, 

it  was  from  this  custom,  partly,  that  the  Chan-  are  all  the  king's  courts,  and  have  been  so 

cellor,  who  had  the  care  of  the  king's  chapel,  time  out  of  mind,  so  that  no  man  knoweth 

came  to  be  so  much  connected  with  the  diplo-  which  is  most  ancient,  8  Co.  Prsef.  xvi.     Lord 

mas  and  archives,  Introd.  to  C.  R.  p.  xxvii.  C.  J.  Hobart  also  treats  the  Court  of  Chancery 

note,  and  Spelman  hac  Voce.  as  a  court  of  equity,  and  the  courts  of  law, 

(fi)Inthetimeof  Edward  IV.  when  the  Chan-  equally  as  fundamental  courts.    In  the   11th 

eery  was,  as  weshallsee,  completely  established  year  of  James  I.  it  was  resolved  by  the  Lord 

as  a  court  of  extraordinary  jurisdiction,  all  the  Chancellor,  Chief  Justice  of  England,  Master 
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singulis  sua  Jura,  precipue  pauperibus,  juste  reddens  et  indilate"  (a). 
There  are  earlier  notices  of  a  similar  kind.  The  panegyrics  composed 
in  honour  of  the  famous  Thomas  a  Becket,  Chancellor  of  Henry  II., 
by  Fitzstephens,  and  of  the  Bishop  of  Ely,  Chancellor  of  Richard  I., 
A.D.,  1189,  by  Nigel  de  Wetekre,  refer  to  each,  in  the  following  terms, — 

Hie  est  qui  regni  leges  cancellat  iniquas, 
Et  mandata  pii  principis  sequa  facit. 

As  to  the  latter  it  is  added — 

Si  quid  obest  populo,  vel  moribus  est  inimicum 
Quicquid  id  est,  per  eum  desinit  esse  nocens  (6). 

In  the  reign  of  Edward  I.,  the  English  Justinian  in  more  than  one 
sense,  we  begin  to  observe  unequivocal  marks  of  an  extraordinary  juris- 
diction exercised  in  the  Chancery  in  civil  cases.  It  was  a  custom  with 
this  monarch  to  send  certain  of  the  petitions  addressed  to  him  pray- 
ing extraordinary  remedies,  to  the  Chancellor  and  Master  of  the  Rolls, 
or  the  Chancellor  or  the  Master  of  the  Rolls  alone,  by  writ  under  the 
privy  seal,  (which  was  the  usual  mode  by  which  the  king  delegated 
the  exercise  of  his  prerogative  to  the  council,)  directing  them  to  give 
such  remedy  as  should  appear  to  be  consonant  to  honesty  (honestati)  (c). 
There  is  reason  to  believe  that  this  was  not  a  novelty  {d).  Considering 
what  was  the  constitution  of  the  council,  great  inconvenience  and  un- 
certainty must  have  resulted  from  leaving  the  correction  and  exten- 
sion of  the  law  in  civil  cases  to  such  a  tribunal ;  though  it  M^ould 
appear  from  an  ordinance  issued  in  the  8  Edward  I.,  that  the  Chan- 
cellor was  not  necessarily  the  person  to  whom  the  exercise  of  the 
prerogative  of  grace  even  in  matters  purely  civil  was  committed.  When 
the  Chancellor  administered  relief  independently  of  the  council,  it  was 
by  express  delegation  from  the  king,  and  given,  as  it  would  seem,  by 

of  the  Rolls,  and  two  justices,  that  the  king  {b)    Lord  Lytt.   Henry  II.,  vol.  ii.  480; 

cannot  grant  a  commission  to  determine  any  Parkes,  42;  3  Bla.  Com.  p.  51,  note;  and 

matter  of  equity  {i.e.  to  constitute  a  new  tri-  Introd.  to  Close  Rolls,  by  Hardy,  p.  jcxviii., 

bunal)  ;  but  it  ought  to  be  determined  in  the  note,  Sir  H.  Seton,  p.  8. 

Court  of  Chancery,  which  hath  jurisdiction  in  (c)  Discourse  of  the  Judicial  authority  of 

such  case,  out  of  mind,  and  had  always   such  the  M.  R.  page  86.  "  Prout  de  jure  et  Gratia 

allowance  in  law,    12    Rep.    fol.  114,  Earl  CwWffi  videritis  facienda,"  5  Edward  I. ;  et  t*. 

of  Derby's  case.     But  neither  Glanville,  who  p.  87.     In  the  12  Edward  I.  a  writ  directed 

wrote  in  the  reign  of  Henry  II.,  Bracton  in  by  the  king  to  I.  de  Kirkby  clerico  suo,  com- 

the  time  of  Henry  III.,  or  Briton  in  the  time  mands  him  to  do  "quale  de  Jure  et  gratia 

of  Edward  I.,  and  who  expressly  treats  of  CancellaricB"  ought  to  be  done, 

courts,  nor  Fleta,  nor  Hengham,  nor  the  Book  (d)  Discourse,  &c.   prf.  p.  cxii. ;    Petition 

entitled  "  Diversity  of  Courts,"  mention  the  of  the  Commons,  45  Edward  III.  1  Roll,  Ab. 

Court  of  Chancery  as  a  court  of  equity.     The  372;   Introd.  to  Close  Rolls,  p.  xxviii.     The 

only  extraordinary  jurisdiction  referred  to  in  Court  of  Chancery  appears  at  this  time  to 

these  early  writers,  is  that  which  was  exercised  have  been  considered  as  the  proper  tribunal 

by  the  king  himself,  advised,  no  doubt,  by  his  for  a  widow  to   obtain  her  dower,  Mem.  in 

council,  or  the  Chancellor  the  chief  member.  Scacc.  Y.  B.  vol.  i.  p.  38,  and  see  Lord  Camp- 

(a)  M.  Par.  ad.  Ann.  1231,  p.  312.  bell's  Lives,  i.  p.  186—7. 
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the  advice  of  the  council  (a).  It  will  be  remembered,  that  it  was  in 
the  13th  year  of  the  same  king  that  the  stat.  of  Westminster  the  Second, 
iyhich  authorized  the  granting  of  writs  in  consimili  casu,  was  enacted, 
by  which  the  necessity  for  many  of  these  applications  must  have  been 
superseded. 

Several  records  relating  to  the  Court  of  Chancery  during  the  reign 
of  Edward  II.  have  been  brought  to  light  by  Lord  Campbell,  from 
which  it  appears  that  the  court  was  then  in  full  operation  (&). 

In  the  reign  of  Edward  III.  the  Court  of  Chancery,  as  a  court  of 
ordinary  jurisdiction,  became  of  great  importance.  The  Chancellor, 
under  his  ordinary  jurisdiction,  held  Pleas  o^ scire  facias  for  repeal  of 
letters  patent, — of  petitions  of  right,  and  monstrans  de  droit  for  obtaining 
possession  or  restitution  of  property  from  the  Crown  (c) — Traverses  of 
offices  (d), — scire  facias  upon  recognizances, — executions  upon  recog- 
nizances,— executions  upon  statutes  (e),  and  pleas  of  all  personal  ac- 
tions by  or  against  any  officer  or  minister  of  the  Court  of  Chancery  (/). 

The  Chancellor  also  held  jurisdiction  on  appeals  of  false  judgment, 
when  any  lord  would  not  do  right  to  those  under  his  jurisdiction  (y). 
He  was  visitor  of  colleges,  &;c.  of  royal  foundation,  and  had  jurisdic- 
tion (h)  as  to  the  king's  wards  (i) ;  he  also  took  security  for  keeping 
the  peace  (k). 

The  jurisdiction  of  the  court  as  to  recognizances,  appears  to  have 
arisen  in  this  way.  It  was  a  practice  to  secure  the  fulfilment  of  grants 
and  leases,  and  other  contracts,  by  recognizances  acknowledged  in 
Chancery  ;  the  power  of  issuing  the  writs  of  execution  belonged  to  the 
court,  and  it  naturally,  therefore,  assumed  the  power  to  judge  of  the 
default  by  which  the  recognizance  was  alleged  to  have  been  forfeited  (Z). 

(a)  Claus.  Ann.  8  Edward  I.,  Ryl.  Plac.  remains  of  this  jurisdiction  as  regards  copy- 
Parl.  442;  Legal  Jud.  27,  28  ;  Hardy,  Introd.      holds,  temp.  Ja.  I.  Vin.  Abr.  iv.  385. 

C.  R.  xxviii.  (A)  Crompton,  47  a. 

(b)  See  Lives  of  the  Chancellors,  i.  p.  206  («)  Discourse  of  the  Judicial  authority  of 
to  209  ;  and  see  Legal  Jud.  in  Ch.  p.  11,  Rot.  M.R.  p.  4  ;  Legal  Jud.  in  Ch.  p.  15,  and  Docu- 
Parl.  18  Edward  II.  No.  43.  i.  p.  428.  "  Se-  ments  there  cited  ;  4  Inst.  79.  Some  of  these 
quatur  in  Cancellaria  et  ibl  habeat  quod  jus-  authorities  relate  to  a  later  period,  but  there 
titia,  &c."  is  no  reason  to  believe  that  any  of  the  matters 

(c)  3  Bla.  Com.  256,  Harg.  L.  T.  299.  above  referred  to  were  of  subsequent  intro- 
{d)  Leg. Jud. p.  18;Coke's  Entries,419d.422.      duction. 

(e)    As  under  11th  Edw.  I.  Stat,  of  Acton  {k)  Sir  F.  Palgr.  Council,  p.  92. 

Burnell,  Leg.  Jud.  p.  11.  (0  Sir  F.   Palgr.  Council,  p.  95.     Recog- 

(/)  Legal  Judicature,  p.  9.  17  ;  Ld.  Elles-  nizances  were  also,  as  we  shall  see,  imported 

mere,  Treatise  on  Co.  of  Ch.  27.  29  ;    Coke's  into  the  extraordinary  jurisdiction,  and  made 

Entries,  438.  678;  Palgr.  Council,  95,  et  v.  use  of  to  bind  the  parties  to  do  right  and 

Reg.  Lib.  A.  1566 — 7,  fo.  91.  justice. 

{g)  Fitz  N.  B.  Crompton,  47  a.  We  find  the 
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Recognizances  were  afterwards,  as  we  shall  see,  imported  into  the 
extraordinary  jurisdiction  of  the  court,  and  made  use  of  to  bind  the 
parties  to  do  right  (a). 

The  Chancellor  had  jurisdiction  in  all  cases  in  which  the  crown  was 
concerned  (b).  The  petition  of  the  Commons,  45  Edward  III.,  seems 
to  admit,  that  when  the  king  was  a  party,  he  had  a  right  to  sue  in  the 
Court  of  Chancery,  or  in  the  ordinary  courts  of  law  at  his  pleasure, 
and  so  it  seems  had  his  grantees  (c). 

The  proceedings  in  all  or  most  of  these  cases,  were  by  common  law 
process,  not  by  petition  or  bill ;  but  the  Chancellor  never  had  authority 
to  summon  a  jury :  on  issue  being  joined  on  a  matter  of  fact,  in  a  cause 
before  the  Chancellor  in  his  ordinary  court,  it  was  tried  in  the  Court  of 
King's  Bench  {d).  The  Chancellor  in  the  exercise  of  his  ordinary  or 
common  law  jurisdiction  could  not  advert  to  matters  of  conscience  (e). 

A  summary  jurisdiction  was  committed  to  the  Chancellor  in  many 
cases,  by  various  Acts  passed  in  this  reign,  but  whether  to  be  exer- 
cised according  to  the  formalities  of  common  law  procedure,  or  ac- 
cording to  the  course  of  the  council,  is  matter  of  doubt  (/). 

In  this  reign  (Edward  III.)  the  Court  of  Chancery  appears  as  a  ^/ 
distinct  court  for  giving  relief  in  cases  which  required  Extraordinary 
remedies.  The  king  being,  as  may  well  be  conceived,  looking  to  the 
history  of  his  busy  reign,  unable  from  his  other  avocations  to  attend  to 
the  numerous  petitions  which  were  presented  to  him,  he,  in  the  twenty 
second  year  of  his  reign,  by  a  writ  or  ordinance  referred  all  such 
matters  as  were  of  Grace,  to  be  despatched  by  the  Chancellor  or  by 
the  Keeper  of  the  privy  seal  {g). 

The  establishment  of  the  Court  of  Chancery  as  a  regular  court  for 

(a)  Int.  al.  Reg.  Lib.  B.  1571  to  7  A.  fo.  2,  of  misdemeanours  of  officeri ;  36  Edw.  III. 
Temp.  Eliz.  A.  1573,  fo.  27.  c.  9,  gave  asimilar  jurisdiction  to  theChancery; 

(b)  Introd.  to  Close  Rolls,  p.  xxix.  Seton  the  27  Edw.  III.  c.  1,  enforced  by  38  Edw. 
p.  9 ;  Calendar  of  proceedings  in  Chancery  III.  c.  2  and  3,  gave  a  summary  jurisdiction 
by  the  Record  Commissioners,  i.fo.  1,  2,3.  68  ;  to  the  Court  of  Chancery,  and  the  Council, 
a  great  part  of  this  Jurisdiction  was  transferred  and  the  King's  Justices,  over  those  who  sought 
to  the  Court  of  Augmentations  by  33  H.  VIII.  to  impeach  the  judgments  given  in  the  king's 
c.  39,  Seton,  p.  34.  courts  by  foreign  appeals.     Lord  Coke  con- 

(c)  1  Roil.  Ab.  372.  It  was  conceded,  39  sidered,  that  in  these  cases  the  Chancellor  was 
Hen.  VI.,  that  the  king  had  the  option  to  sue  in  bound  to  proceed  according  to  the  course  of 
Chancery  or  at  Common  Law,  Brooke,  Perog.  the  common  law,  and  that  he  could  not  ex- 
45,  et  Rot.  Pari.  45  Edw.  III.  No.  24  ;  Vin.  aminetheparties;butLordCokegives  noreason 
Abr.  iv.  380.  or  authority,  4  Inst.  81.  TheParl.  Roll,14Edw. 

(d)  3  Bla.  Coram.  49.  III.,  and  Cal.  ii.  p.  10,  would  rather  lead  to  the 

(e)  Ld.  Ellesmere,  p.  45.  opposite  conclusion. 
(/)  The  Stat.  20  Edw.  III.  c.  6,  (Stat,  of  (g)  Introd.  to  Close  Rolls,  p.  xxviii.     The 

the  R.vol.i,  p.  305,)  gave  a  summary  jurisdic-  Writ  (22  Edw.  III.)  is  there  stated;  and  in 
tion  to  the  Chancellor  and  Treasurer  iu  respect      Legal  Judicature  in  Chancery,  p.  30. 
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administering  extraordinary  relief,  is  generally  considered  to  have  been 
mainly  attributable  to  this  or  some  similar  ordinance  (a).  It  will  be 
observed,  that  it  conferred  a  general  authority  to  give  relief  in  all 
matters  of  what  nature  soever  requiring  the  exercise  of  the  Prerogative 
of  Grace — differing  from  the  authority  on  which  the  jurisdiction  of 
the  courts  of  common  law  was  founded  ;  for  there  the  court  held  juris- 
diction, in  each  particular  case,  by  virtue  of  the  delegation  conferred 
by  the  particular  writ,  and  which  could  only  be  issued  in  cases  pro- 
vided for  by  positive  law.  This  is  one  of  the  great  and  fundamental 
distinctions  between  the  jurisdiction  of  the  courts  of  common  law  and 
that  of  the  Court  of  Chancery, 

However,  as  will  have  been  observed  by  the  references  in  the  pre- 
ceding pages,  matters  of  Grace  were  not  yet  sent  exclusively  to  the 
Chancellor  or  the  Lord  Privy  Seal.  The  Great  Council  and  the  Privy 
Council  still  entertained  questions  of  this  nature  by  delegation  from 
the  sovereign.  Some  cases  also  were  still  specially  sent  to  the  Chan- 
cellor, or  Chancellor  and  Treasurer,  sometimes  with  a  requisition  that 
they  should  assemble  the  justices  and  Serjeants  and  others  of  the 
council,  ^o  assist  in  their  determination  (b). 

From  this  time  suits  by  petition  or  bill,  without  any  preliminary  writ, 
became  a  common  course  of  procedure  before  the  Chancellor  (c)  as  it 
had  been  in  the  council.  On  the  petition  or  bill  being  presented,  if  the 
case  called  for  extraordinary  interference,  a  writ  was  issued  by  the  com- 
mand of  the  Chancellor,  but  in  the  name  of  the  King{d),  by  which  the 
party  complained  against  was  summoned  to  appear  before  the  Court  of 
Chancery  toanswerthecomplaint,and  abide  by  the  order  of  the  Court  (e). 

(a)  SeeLegalJudicature  in  Chancery,  p.  31.  as  is  usually  accustomed  to  be  done  daily  on 

lb)  Sir  F.  Palgrave,  Council,  p.  64,  35  Edw.  a  vvrit  of  subpoena  in  Chancery,"   Discourse, 

in.  Ibid.  p.  67,  40  Edw.  III.      This  matter  &c.  Prsef.   p.  cxi.  and  see  the  petn.  of  the 

commenced  by  a  complaint  made   by  Lady  Commons,  45  Edw.  III.  1  Roll  Abr.  372,  from 

Audley,   suing  ivithout  her  husband  against  which  it  appears  that  this  also  was  the  course 

her  father-in-law,  to  the  king  in  parliament :  in  proceedings  before  the  council, 

the  object  was  to  obtain  the  specific  perform-  {d)  By  an  entry  in  the  Close  Rolls,  37  Edw. 

ance  of  a  deed  of  covenant  for  settlement  of  III.  cited  in  the  Introd  to  Close  Rolls,  p.  xxx. 

lands  made  on  her  marriage ;  all  parties  sub-  it  appears  that  the  mandate  of  the  subpoena 

mitted  themselves  to  the  king  and  his  coun-  wasinthese  terms,  "Quod  esset  in  Cahcellaria 

oil,    ib.   p.  69.     This  whole  proceeding  was  Regis,  ad  certum  diem,  ubicunque  foret,   ad 

wholly  at  variance  with  the  doctrines  of  the  ostendendum  si  quid  pro  se  haberet,  vel  dicere 

common  law,  both  as  regards  the  institution  of  sciret,  quare,&c.,  etad  faciendum  ulterius  quod 

the  suit   by  the  wife  alone,   and    the   relief  curia  considerarit;"  and  see  Palgr.  Coun.  p.41. 

sought — specific  performance  of  an  agreement.  (e)  Sir  or  Master  John  Waltham,  whom  the 

(c)  Thus  the  Parliament  Roll,  14  Edw.  III.  Commons,  temp.  Henry  VI.,  accused  of  having 

after  taking  notice  of  an  ordinance  touching  first  invented  this  writ,  was  not  Master  of  the 

the  Priory  of  West  Sherborne,  &c.,  adds,  that  Rolls  till  the  5th  year  of  Rich.  II.  (1381  to 

if  anything  should  be  done  contrary  to  that  1386,)  Palgr.  C.  p.  40 ;  he  was  Master  of  the 

ordinance,  the  Chancellor  of  England  should  Rolls  and   Keeper  of    the    Seal,   but   never 

have  power  to  hear  the  complaint  by  Bill,  Chancellor,    Discourse,  p.  95,  Hardy's  Cata- 

"  and  upon  this  to  proceed  in  the  same  manner  logue,  p.  43-6. 
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One  great  engine  for  the  discovery  of  truth,  which,  as  before  observed, 
was  unknown  to  the  common  law,  namely,  the  examination  of  the 
parties  on  oath,  was  employed  by  this  tribunal,  as  it  was  by  the 
council  from  which  this  court  was  now  branching  off. 

The  principles  on  which  the  decisions  of  the  Chancellor  in  the  exer- 
cise of  the  extraordinary  jurisdiction  thus  committed  to  him  were 
founded,  were,  it  would  seem,  those  of  Honesty  (a),  Equity,  and  Con- 
science (6).  The  latter,  as  a  principle  of  decision,  was  then  unknown 
to  the  common  law, — it  was  of  clerical  introduction  ;  Equity  was  known 
to  the  Roman  law  (c),  and  was,  as  we  have  seen,  long  before  this  ac- 
knowledged, to  some  extent  at  least,  as  a  rule  for  decision  in  the  com- 
mon law  courts  {d) ;  but  Equity  is  reserved  for  a  more  full  discussion 
in  a  subsequent  page. 

The  increased  importance  of  the  ordinary  and  extraordinary  jurisdic- 
tion of  the  Chancellor  (e)  appears  to  have  attracted  the  attention  of  the 
people  at  large  ;  all  would  naturally  be  anxious  that  the  office  should 
be  filled  by  competent  persons.  It  seems  to  have  been  considered  by 
some  that  the  extraordinary  jurisdiction  might,  if  left  in  the  hands  of 
persons  not  versed  in  the  common  law(/),  be  converted  to  the  destruc- 
tion of  the  law.  Urged,  probably,  by  some  such  suggestions,  Edw.  III. 
in  the  15th  year  of  his  reign  appointed  Robert  Parning,  King's  Serjeant, 
his  Chancellor.  "  This  man,"  says  Lord  Coke,  ••'  knowing  that  he  who 
knew  not  the  common  law  could  never  well  judge  in  equity,  which  is  a 
just  correction  of  law  in  some  cases,  did  usually  sit  in  the  Common 
Pleas,  which  court  is  the  lock  and  key  of  the  common  law,  and  heard 
matters  in  law  there  debated,  and  many  times  would  argue  himself"  (^). 
He  died  two  years  afterwards. 

In  the  45th  and  46th  years  of  Edward  III.  (A),  between  which  time 

(a)  Sup.  p.  385.  (e)  Lord  Coke,    Com.  Journ.    i.    p.    574, 

(5)  Introduction  to  Close  Rolls,  p.  xxviii.  a.d.  1621,  asserted  that  there  were  about  400 

By  the  instructions  of  Edw.  IV.  (Rot.  Claus.  7  cawxes  in  a  year  in  the  Court  of  Chancery  at 

Edw.IV.)  to  Rob.  Kirkham,  M.R.,  on  deliver-  this  time;  if  this  be  so,  he  must  have  had 

ing  to  him  the  Great  Seal,  he  was  ordered  to  some  records  or  materials  to  refer  to  which 

determine  according  to  equity  and  good  con-  are  now  lost,  or  at  least  have  not  yet  been 

science,  and  to  the  old  course  and  laudable  brought  to  light. 

custom  of  the  court,  taking  advice  of  the  king's  {/)  Fleta  seems  to  have  considered  it  as  al- 

justices  in  case  of  difficulty,  v.  supra,  chap.  iii.  most  imperative   that  a  dignified   ecclesiastic 

et  v.  Introd.  to  Close  Rolls,  p.  xxxi.  Legal  Jud.  should  be  appointed;  his  words  are,   "Quod 

in  Ch.  37.112;  Y.B.  4  Edw. IV.8."Mes  quant  uno  viro  provido  et  discreto,  ut  jBjoi*co;yo,  vel 

al  matters  de  conscience  il  (le  Chancellor)  eux  clerico  magnse  dignitatis,  debet  committi,  simul 

determinerasolonque conscience, "Y.B.  9Edw.  cum  cura  majoris  sigilli,"  Lib.  ii.  c.  13,  p.  75. 

IV.  14  ;  Crompt.  46  b. ;  et  v.  ib.  fo.  45.  This  is   very  remarkable,  for   the   functions 

(c)  V.  supra,  p.  223,  et.  v.  inf.  tit  "  Equity  of  the  Chancellor,  as  described  by  Fleta,  were 
and  Conscience."  wholly  connected  with  the  common  law. 

(d)  "  It  is  as  old  as  Bracton,"  Sir  T.  Clarke,  (ff)  4  Inst.  79  ;  one  of  the  instances  may  be 
M.  R.,  Burgess  v.  Wheate,  1  Eden,  194  ;  v.  seen  in  the  Year  Book,  17  Edward  III.  fo.  14. 
supra,  p.  321.  {h)  Hardy's  Catalogue,  p.  40. 
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and  the  death  of  Serjeant  Paining-  there  had  been  several  clerical 
Chancellors,  and  the  important  ordinance  of  the  22nd  Edward  III.  had 
been  issued,  Sir  R.  Thorpe,  Chief  Justice  of  the  Common  Pleas,  and 
Sir  J.  Knivet,  Chief  Justice  of  the  King's  Bench,  were  respectively 
appointed  to  the  office  of  Chancellor.  This  was,  probably,  in  conse- 
quence of  the  petition  of  the  Lords  and  the  Commons,  of  the  45th 
Edward  III.,  which  prayed,  that  as  ecclesiastics  were  not  in  all  cases 
amenable  to  the  laws,  lay  persons  should  for  the  future  be  selected 
for  this  high  office  (a).  Sir  J.  Knivet  continued  Chancellor  till  the 
50th  year  of  the  king;  but  from  that  time,  and  probably  for  the  rea- 
sons, amongst  others,  which  will  be  presently  mentioned,  the  office 
returned  to  its  accustomed  channel  (b). 

By  the  statute  37  Edward  III.  c,  18,  it  was  enacted,  that  all  those 
who  made  suggestions  to  the  king,  putting  in  danger  the  liberty  or 
franc  tenement  of  any  person,  should  be  sent  with  such  suggestions 
before  the  Chancellor,  the  Treasurer,  and  the  king"'s  Great  Council, 
and  should  there  find  surety  to  pursue  their  suggestions,  and  should 
incur  the  same  penalties  on  failure  as  would  have  been  inflicted  had 
the  matter  been  proved  (c). 

In  this  reign  the  Court  of  Chancery,  as  well  as  the  Court  of  King's 
Bench,  cea=ed  to  follow  the  king  (d). 

(a)  Rot.  Pari.  45  E.  III.  No.  15,  p.  304  ;  regards  criminal  matters,  by  42  Edw.  III.  c.  3. 
4  Inst.  79  ;  and  see  Lord  Campbell's  Lives  of  There  is  a  petition,  25  Edward  III.  Rot.  Pari, 
the  Chancellors.  vol.  ii.  p.  239;  Palgrave,  35,  36,  praying  to 

(b)  It  appears  from  Dugdale's  and  Har-  a  similar  effect,  to  which  the  king  gave  his 
dy's  Catalogues,    that  from  the  3  R.  II.  to  3      sanction. 

R.  III.  all  the  Chancellors  were  ecclesiastics.  (<7)    Parkes's    History   of    the    Court    of 

(c)  Repeated  38  Edward  III.  c.  9  ;  and  as      Chancery,  p.  34. 
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The  terms  "Honesty,"  "Equity,"  and  "Conscience"  (a),  which, 
as  we  have  seen,  were  the  recognised  principles  of  the  decisions  of  the 
Chancellor,  under  his  extraordinary  or  prerogative  jurisdiction  in  the 
reigns  we  have  just  passed  over,  would  rather  lead  to  the  supposition 
that  the  jurisdiction  as  originally  exercised  was  confined  to  cases  of  a 
nature  purely  civil.  But  in  the  reign  we  are  now  entering  upon,  the 
disorderly  state  of  the  country,  and  the  insufficiency  of  the  ordinary 
means  of  preserving  internal  peace  and  order,  appear  to  have  called 
forth  the  exercise  of  the  authority  of  the  Chancellor,  as  well  as  of  the 
Council,  in  a  manner  partaking  of  a  criminal  character. 

The  ancient  system  of  police  by  mutual  horh,  or  pledge,  and  the 
other  police  regulations,  which  Bracton  describes  in  his  3rd  Book  {de 
Corona),  would  appear  in  theory  to  have  been  amply  sufficient  for  the 
preservation  of  the  peace  ;  but  it  is  evident  that  they  were  found  to  be 
ineffectual  in  practice,  or  incapable  of  being  enforced. 

Edward  III.  and  his  Council  found  it  necessary,  in  the  very  first  year 
of  his  reign,  to  adopt  some  more  effectual  measures  of  police  than 
those  which  already  existed.     For  this  purpose  Justices  of  the  Peace 

(a)  The  import  of  these  terms  will  be  considered  in  a  future  Chapter. 
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were  instituted  throughout  the  country  (a).  It  was  the  duty  of 
these  magistrates  to  repress  violence  and  disorder  of  every  kind, 
and  for  that  purpose  they  were,  amongst  other  things,  empowered 
to  take  security  for  the  peace,  to  enquire  into  misbehaviour  of 
officers,  and  to  inflict  punishment  for  trespasses,  extortions,  and  similar 
offences. 

Early  in  the  reign  of  Richard  II.  it  was  found  necessary  to  provide 
some  further  measures  for  repressing  forcible  entries  on  lands.  By 
the  5th  Richard  II.  stat.  1,  c.  8,  persons  so  offending  were  subjected  to 
imprisonment;  by  the  15th  Richard  II.  c.  5,  in  case  of  forcible  entry, 
any  Justice  of  the  Peace  might  take  the  power  of  the  country,  posse 
comitatus,  and  put  the  offender  in  gaol  (b). 

But  the  course  of  justice  itself  was  interrupted,  and  all  these  provi- 
sions were  rendered  in  a  great  degree  ineffectual  by  the  lawless  spirit 
of  the  times.  The  Commons  in  the  5th  year  of  Richard  II.  complain 
of  "  grievous  oppressions  in  the  King's  Courts,  the  Chancery  (c),  King's 
Bench,  Common  Bench,  and  Exchequer,  by  the  multitude  of  braceours 
of  quarrels,  and  maintainors,  who  are  like  kings  in  the  country,  so  that 
justice  can  be  done  to  none"  {d). 

In  this  state  of  things  the  middle  and  lower  orders  of  society  were 
almost  out  of  the  protection  of  the  law. 

The  defence  of  the  poor  and  helpless,  as  has  already  been  observed, 
was  one  of  the  most  ancient,  as  it  was  in  the  early  period  of  our  history 
one  of  the  most  essential,  of  the  prerogatives  which  descended  from 
the  Anglo-Saxon  to  the  Norman  sovereigns  (e).  Henry  III.  had  found 
it  necessary  to  direct  special  commissions  throughout  the  country, 
to  enquire  into  the  oppressions  of  the  poor,  with  a  view  to  their 
redress  (/). 

In  the  reign  of  Richard,  the  unsettled  state  of  the  country  tended  to 
encourage  every  sort  of  violence;  the  necessity  for  more  than  the  or- 

(a)  By  stat.   1  Edw.  III.  stat.  2,  c.  15  ;  2  cents  which  toll  entries  ;"   but  as  has  already 

Edw.  III.  c.  6  ;    18  Edw.  III.  stat.  2,  c.  3,  been  noticed,   supra,   p.    221,  the   doctrine 

and  31  Edw.  III.  c.  1.  was  oi  Roman  original. 

(b)  These  statutes  were  extended  by  8th  Hen.  (c)  By  the  answer  to  the  petition  it  would 
VI.  c.  9,  §  2,  3  and  6,  by  which  the  Justices  rather  appear  that  it  was  the  Common  Law 
were  empowered  to  give  restitution,  and  treble  Court  that  was  referred  to  on  this  occasion, 
damages  were  given.     By  31  Eliz.  c.  11  and  (d)  5  Rich.  II.  No.  17,  4  Inst.  79,  Rot. 
21  Jac.  I.  c.  15,  the  provisions  of  these  statutes  Pari.  iii.  p.  100;   the  answer  is  in  page  102. 
were  extended.     But  the  law  (as  Mr.  Hallam  Special  Commissions  of  Oyer  and  Terminer 
has  observed,  Mid.  Ages,  iii.  p.  246 — 250)  were  resorted  to  in  some  cases,  as  will  be  no- 
permitted  a  person  to  enter  upon  lands  of  which  ticed  hereafter,  see  Add.  Note  (2). 
he  had  been  disseised.  The  learning  as  to  what  (e)  The  Count   of  the  palace  was  specially 
circumstances  deprived  a  man  or  his  heirs  of  charged  by  Charlemagne  to  take  charge  of  the 
this  right,  fills  several  pages  of  Lord  Coke's  interests  of  the  poor,  Cap.  Car.  Mag.  et  Ludov. 
1st  Institute,   23 — 76  ;  and  Littleton  has  a  iii.  §  77. 
chapter  on  the  subject,  Lit.  iii.  c.  6,  "  Dis-  (/)  M.  Par.  ad  a.d.  1258. 
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dinary  means  of  protection  from  oppressions  and  spoliation  was  obvious  ; 
the  Justices  were  overawed,  and  in  some  instances  the  very  powers 
which  were  confided  to  them,  were  employed  as  instruments  of  oppres- 
sion, so  that  in  a  subsequent  reign  it  was  found  necessary  to  place  the 
Justices  themselves  under  the  especial  supervision  of  the  Chancellor  (a). 

The  Chancellor,  therefore,  at  the  very  outset  of  Richard's  reign,  the 
king  being  himself  of  tender  years,  with  the  sanction  no  doubt  of  the 
Council,  exercised  an  authority,  especially  in  favor  of  the  weak,  for 
repressing  disorderly  obstructions  to  the  course  of  the  law,  and  pu- 
nishing the  defaults  of  the  officers  who  were  entrusted  with  its  admi- 
nistration, and  affording  a  civil  remedy  in  cases  of  violence  and  outrage, 
which,  for  whatever  miglit  be  the  reason,  could  not  be  effectually 
redressed  through  the  ordinary  tribunals  ;  this  jurisdiction  will  be  more 
particularly  considered  hereafter. 

The  Commons  seem  to  have  taken  great  umbrage  at  this  exercise  of 
authority  on  the  part  of  the  Chancellor,  particularly  as  the  Chancellor 
did  not  scruple  to  entertain  jurisdiction  in  cases  of  violent  dispossession 
of  land,  which  was  an  interference  with  franc  tenement,  of  which  they 
were  very  jealous.  The  Commons  required  that  all  such  cases  should 
be  left  to  the  Common  Law  {h)  ;  but  the  Chancellors  (c),  supported  by 
the  Council,  and  under  the  shield  of  the  clerical  character,  persevered 
against  all  opposition  in  exercising  this  branch  of  the  prerogative,  in 
the  Council,  and  in  the  Court  of  Chancery  {d) ;  and  a  resort  to  the 
Chancellor  under  his  extraordinary  jurisdiction  was  thus  secured  for 
the  poor,  the  weak,  and  the  friendless  (e),  to  protect  them  from  the 
injuries  to  which  they  were  exposed. 

But  many  powerful  reasons  operated  to  induce  persons  of  all  classes 
to  apply  for  the  powerful  aid  of  the  Chancellor  in  cases  which  were  not 
strictly  within  the  range  of  the  principles  above  adverted  to.  Before 
the  Chancellor,  disputed  facts  might  be  established  by  the  personal 
examination,  on  oath,  of  the  party  against  whom  any  complaint  was 
made, — an  advantage  which  could  be  obtained  in  no  other  court,  with 

(a)  By  the  statute  4  Hen.  VII.  c.  12,  §  2,  cellorswere  ecclesiastics;  two  archbishops,  and 

parties  aggrieved  by  default  of  Justices  of  the  five  bishops  held  the  oflBce  in  this  reign. 

Peace  were  allowed  to  complain  to  the  King  or  {d)  See  Additional  Note  (1). 

the  Chancellor.  (e)  Lord  EUesmere  (Treatise,  p.   21)  de- 

{b)  See  their  petitions,  3  Rich.  II.  No.  49,  scribing  the  Court,  says,  "  It  is  the  refuge  of 
Rot.  Pari.  III.  p.  44,  Parkes,  p.  39  ;  like  peti-  the  poor  and  afflicted — it  is  the  altar  and  sanc- 
tion, 7  Rich.  II.  Introd.  to  Clo.  Rolls,  p.  tuary  for  such  as,  against  the  might  of  rich 
xxix.  men  and  the  countenance  of  great  men,  cannot 

(c)  There   were    two    lay  Chancellors    (2  maintain   the  goodness   of  their   cause   and 

&  5  Rich.  II.)  at  the  beginning  of  this  reign,  truth  of  their  title."      In  the  time  of  Hen. 

but  from  the  3rd  year  to  the  end  of  this  reign  VI.  we  find  it  expressly  recognised,  that  a  man 

(with  the  short  exception  of  the  appointment  should  have  a  subpoena  against  a  great  man  to 

of  Sir  M.  de  la  Pole,  6  Rich.  II.)  the  Chan-  keep  the  peace,  Crompton,  42  a. 
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the  exception  of  the  Council.  Besides  this  the  Court  of  Chancery,  and 
the  Council,  alone  exercised  a  general  Preventive  jurisdiction.  Again, 
it  was  in  the  Court  of  Chancery  or  the  Council  only  that,  in  some  cases 
of  outrage,  compensation  could  be  obtained,  the  only  remedy  the  Com- 
mon Law  afforded  being  punishment  through  the  medium  of  criminal 
process  (a).  These  concurrent  causes  operated,  about  the  time  we  are 
now  contemplating,  to  bring  numerous  suitors  to  this  court. 

In  this  reign  petitions,  or  Bills  as  they  were  afterwards  called  here 
as  in  Parliament,  were  addressed  directly  to  the  Chancellor  himself, 
whether  because  he  was  the  person  to  whom  the  prerogative  of  grace 
had  been  committed  {h),  or,  as  some  have  conjectured,  because  it  was 
known  to  the  suitors  that  to  that  high  dignitary  their  petitions  would 
ultimately  be  referred  (c).  Many  of  these  Bills  are  extant,  some  have 
been  published  by  the  Record  Commissioners ;  most  of  these  are 
founded  on  some  outrage  or  violence  for  which  redress  is  sought  :  they 
will  be  referred  to  more  particularly  in  a  future  page  {d). 

The  Commons  reiterated  their  petitions  against  this  growing  juris- 
diction (e).  The  particular  grounds  of  their  remonstrances  were,  that 
persons  Avere  called  to  this  court,  not  upon  any  specific  complaint,  but 
guibusdam  certis  caiisis ;  that  persons  were  required  to  answer  as  to 
their  franc  tenement,  (which  was  something  almost  sacred  in  the  minds 
of  landowners,)  and  to  disclose  their  titles,  Avhich  the  Commons 
denounced  as  being  contrary  to  law  ;  that  the  course  of  proceeding  was 
not  according  to  the  Common  Law,  but  the  practice  of  the  Holy 
Church;  and  that  the  process  of  these  extraordinary  tribunals  was 
abused  by  being  employed  as  the  means  of  extortion  if).  The  answer 
to  these  remonstrances  generally  was,  that  the  king  would  preserve  his 
prerogative. 

It  is  a  little  remarkable  that  amidst  these  complaints,  although  no 
Act  of  the  legislature  had  conferred  on  the  Chancellor  any  of  the  coer- 
cive powers  which  the  Commons   so  forcibly   denounced,   no  direct 

{a)  v.  infra,  and  Sir  H.  Seton  on  the  Court  Rich.  II.  No.  27.    But  this  writ  may  perhaps 

of  Chancery,  p.  5  and  p.  18.  be  taken  as  an  indication  of  what  the  powers 

{I)  The  ordinances  for  the  regulation  of  the  of  the  Chancellor  in  both  kingdoms  were  con- 
offices  and  officers  of  the  Courts  of  Chancery,  sidered  to  be,  in  the  precincts  of  the  palace  at 
hereafter  particularly  noticed,  were  made  12  least. 

Rich.  II.     In  the  Treatise  of  the  Masters  of  (c)  Hardy's  Preface  to   the  Calendars,  p. 

the  Chancery,  Harg.  Law.  Tr.  309,  it  is  stated,  xxv.  xxvii. 

referring  to  Rot.  Pari.  15  Rich.  II.  p.  1,  that  {d)  Infra,  Book  III.  title,   Obsolete  Juris- 

the  pateiit  appointing  Chancellor  Preston  ran  diction  of  the  Court  of  Chancery. 

in  these  large  terms,— "  ad  omnia  et  singula  (e)    13   Rich.   II.  No.  30,    Rot.   Pari.  iii. 

quffi  ad  e.xpeditionem  legum,  et  bonum  regi-  266  ;  Palg.  Council,  p.  70  ;  Hardy,  Introduc- 

men  terrre  necessario  requiruntur."     Preston  tion  to  Close  Rolls,  p.  xxix. ;  Legal  Jud.  p. 

•was  not  Chancellor,  he  was  Lord  Keeper  of  32  ;  4  Inst.  82. 

the  Great  Seal  in  Ireland,  Cal.  Rot.  Pari.  15  (/)  Summary  by  Sir  H.  Seton,  21.  23,  24. 
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complaint  is  made,  as  to  the  jurisdiction  which  he  had  assumed  being 
an  invasion  of  any  constitutional  principle,  or  that  this  permanent  dele- 
gation was  an  excess  in  the  exercise  of  prerogative.  Acts  of  Parliament 
indeed  (a)  had  been  passed,  which  possibly  may  have  been  intended  by 
one  branch  of  the  legislature  at  least,  to  control  the  extraordinary 
jurisdiction  exercised  by  the  Council,  and  subsequently  by  the  Chan- 
cellor; but  if  so,  they  failed  of  their  intended  effect,  as  regards  both  : 
and  the  same  fate  attended  the  stat.  4  Hen.  IV.  c.  23,  which  will  be 
presently  mentioned. 

The  Commons  not  succeeding  in  their  attempts  to  extinguish  this  ^ 
extraordinary  jurisdiction,  they  addressed  their  petitions  to  its  due 
regulation,  and  in  consequence,  by  the  statute  17  Rich.  II.  c.  6,  it  was 
enacted,  that  where  persons  were  compelled  to  appear  before  the  Council 
or  the  Chancery  on  suggestions  found  to  be  untrue,  the  Chancellor 
should  have  the  power  to  award  damages  according  to  his  discretion  ; 
and  though  it  was  not  until  the  statute  or  ordinance  of  the  15th  Henry 
VI.  c.  4,  that  it  was  directed  that  no  writ  of  subpoena  should  issue 
until  surety  should  be  found  to  answer  the  party  his  damages  if  the 
matter  contained  in  the  bill  could  not  be  made  good,  sureties  had  been 
in  fact  required  in  the  reign  of  Rich.  II.  {b). 

From  the  time  of  passing  the  stat.  17  Richard  II.  we  may  consider   •' 
that  the  Court  of  Chancery  was  established  as  a  distinct  and  permanent 
court,  having  separate  jurisdiction,  with  its  own  peculiar  mode  of  pro- 
cedure similar  to  that  which  had  prevailed  in  the  Council,  though  per- 
haps it  was  not  yet  wholly  separated  from  the  Council  (c). 

The  writ  of  subpoena,  in  its  modern  form,  prior  to  the  late  altera- 
tions, now  came  into  general  use  in  the  Court  of  Chancery,  though,  as 
appears  from  the  preceding  authorities,  it  was  not  then  invented,  as 
stated  by  the  Commons,  8  Hen.  V.  {d).  In  many  of  the  petitions  or 
bills,  no  other  relief  was  prayed,  than  that  a  subpcena  might  issue  (e). 

References  to  the  Council  were  still  made  in  extraordinary  cases  of 
a  nature  purely  civil,  but  it  seems  to  have  been  considered  there,  that 
the  Chancery  was  theproperCourtfor  makingdecrees  in  such  matters  (/). 

(fl)  28  Edw.  III.  c.  3 ;  39  Edw.  III.  c.  14  ;  Parkes,  p.  47. 

42  Edw-.  III.  C.3  ;  Crompt.  41  b  ;  Lord  Elles-  (e)  Cal.  vol.  i.  p.  I,  2,  &c.     The  notices  of 

mere's  Treatise,  p.  53.  the  decrees  made  in  this  reign  that  have  come 

(b)  Calendars,  i.  p.  G.  11,  12.  down  to  us  are  few,  but  we  have  some  memo- 

(c)  The  writ  temp.  R.  II.  set  out  Cal.  vol.  rials  of  the  decrees  and  injunctions  of  that  time. 
i.  p.  5,  runs,  "  Coram  nobis  et  dicto  consilio  See  Moore's  Rep.  p.  554  ;  and  the  Diet,  of 
nostro  in  cancellariii."  Egerton,  Lord  K.,  2  Inst.  553,  4  Inst.  83. 

(rf)  .See  the  petitions  of  the  Commons,  12  (/)  See  the  case,  Rot.  Pari.  17  R.  II.  2  Inst. 

R.  II.  &  17  R.   11.  svp;  and  3  Hen.  V.  a.d.      553,  4  Inst.  83. 
1415;    Rot.  Pari.  vol.  iv.   p.  84,  No.    46; 
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In  this  reign  we  find  some  matters  delegated  to  the  Chancellor  by- 
authority  of  Parliament.  In  the  15  Rich.  II.  two  petitions  were 
addressed  to  the  King  and  the  Lords  of  Parliament ;  the  answer  to  each 
was  the  same,  that  the  petition  be  sent  to  the  Chancery,  and  by  autho- 
rity of  Parliament  the  Chancellor  was  to  cause  the  parties  to  come 
before  him  in  the  said  Chancery,  and  there,  the  matter  contained  in 
the  petition,  to  diligently  view  and  examine,  and  hear  the  reasons  of 
the  one  party  and  the  other;  "and  further,  let  there  be  done  by- 
authority  of  Parliament  that  which  right  and  reason  and  good  faith 
and  good  conscience  demand  in  the  case  "  (a). 

Petitions  for  extraordinary  remedies  were  still  presented  to  the  king, 
but  they  were  usually  referred  by  him  to  the  Chancellor  (h). 

The  Chancellor  at  this  time  was  assisted  in  the  exercise  of  his  judi- 
cial duties,  legal  and  equitable,  by  the  Master  of  the  Rolls  (c) ;  but 
this  high  officer  and  his  duties  will  be  the  subject  of  particular  notice 
hereafter. 

An  event  which  I  am  about  to  notice  took  place  in  this  reign,  which 
appears  to  me  to  have  had  great  influence  in  the  establishment  of  the 
extraordinary  jurisdiction  of  the  Court  of  Chancery,  and  in  throwing  it 
into  the  hands  of  the  clergy. 

In  the  reign  of  Edward  III.  the  exactions  of  the  court  of  Rome  had 
become  odious  to  the  king  and  the  people.  Edward,  supported  by  his 
Parliament,  resisted  the  payment  of  the  tribute  which  his  predecessors 
from  the  Conquest  downwards,  but  more  particularly  from  the  time  of 
John,  had  been  accustomed  to  pay  to  the  court  of  Rome  ;  and  measures 
were  taken  to  prevent  any  further  encroachments  of  the  papal  power  {d). 
A  general  distaste  on  the  part  of  the  laity  of  all  ranks  to  every  thing 
connected  with  the  Holy  See  had  begun  to  spring  up.  The  name  of  the 
Roman  Law,  which  in  the  reigns  of  Henry  II.  and  III.,  and  of  Edward 
I.,  had  been  in  considerable  favour  at  court,  and  even  as  we  have  seen 
with  the  judges,  became  the  object  of  aversion. 

In  the  reign  of  Richard  II.  the  barons  protested  that  they  would 
never  suffer  the  kingdom  to  be  governed  by  the  Roman  law,  and  the 
judges  prohibited  it  from  being  any  longer  cited  in  the  common  law 

(a)  Rot.  Pari.  iii.  p.  297  ;  Introd.  to  Close  was  made  Chancellor  and  Keeper  of  the  Seal, 

Rolls,  xxix.  n. ;  and  see  Proceedings  of  Privy  1  Edw.  IV.,  Dugdale. 

Council,  by  Sir  Harris  Nicholas,  p.  18  ;  Seton,  {d)  See  Ranke's  Hist,  of  the  Popes,  i.  35, 
p.  17,  and  Rot.  Pari.  iii.  p.  258,  9.  Mrs.  Austin's  edition,  and  the  general  his- 
'  (b)  See  particularly  the  letter  of  Henry  V.  tories  of  the  times.  It  was  in  this  reign,  as 
to  his  Chancellor,  Cal.  vol.  i.  p.  16  ;  and  see  it  will  be  remembered,  that  the  famous  Wick- 
Sir  H.  Seton,  p.  106.  lift'e  flourished. 

(c)  John  de  Scarle,  Master  of  the  Rolls, 


i 


Roman  Law  excluded  from   Common  Law    Tribunals.         347 

tribunals  (a).  Perhaps  one  object  on  the  part  of  the  judges  might 
have  been  to  exclude  the  doctrine  as  io  fidei  commissa,  or  trusts,  which, 
as  we  shall  see,  first  came  distinctly  into  notice  in  this  reign.  The 
effect,  however,  of  the  exclusion  of  the  Roman  law  from  the  common 
law  tribunals,  was,  as  will  be  more  particularly  noticed  when  I  come  to 
treat  of  Trusts,  that  a  distinct  code  of  laws  was  formed  and  adminis- 
tered in  the  Court  of  Chancery,  by  which  the  enjoyment  and  alienation 
of  property  was  regulated  on  principles  varying  in  many  essential 
particulars  from  the  system  which  those  who  originated  and  carried 
into  effect  the  exclusion  of  the  Roman  law,  were  so  anxious  to  pre- 
serve. 

Nor  were  these  united  endeavours  for  the  exclusion  of  the  Roman  law, 
as  it  appears  to  me,  less  important  in  fixing  the  appointment  of  the 
office  of  Chancellor  in  the  members  of  the  clerical  body.  Notwith- 
standing all  the  efforts  that  were  made  to  repress  them,  Trusts  soon  be- 
came general.  Some  rules  for  their  regulation  were  absolutely  necessary 
— it  was  from  the  Roman  law  they  had  sprung  up  ; — who  so  proper 
to  introduce  and  systematize  the  necessary  rules  for  their  regulation, 
as  those  who  were  now  exclusively  conversant  with  this  law,  and  who 
alone,  as  it  was  excluded  from  the  Common  Law  Courts,  could  resort 
to  it  for  their  guidance  ?  Accordingly,  from  this  time  (with  some  excep- 
tions, which  only  tend  to  affirm  the  general  proposition)  none  butclerical 
Chancellors  were  appointed,  down  to  the  21st  year  of  Henry  VIII. 

It  may  well  be  doubted,  whether,  but  for  this  last  circumstance,  the 
system  of  equitable  jurisprudence  which  we  find  established  in  the  reign 
of  Henry  VIII.,  on  which  the  doctrine  of  Uses,  and  much  of  the 
modern  jurisdiction  of  the  court  is  founded,  would  then  have  existed. 
The  antipathy  to  the  Roman  law,  which  in  the  reign  of  Elizabeth  was 
extended,  as  regards  a  considerable  portion  of  the  community,  to  every 
thing  Roman,  and  the  intensity  of  which  has  scarcely  yet  subsided, 
broke  forth  in  the  latter  end  of  the  reign  of  Elizabeth,  and  in  that  of 
James  I.,  in  a  way  that  leaves  little  doubt  as  to  what  would  have  be- 
come of  the  equitable  principles  of  the  Court  of  Chancery,  if  that  court 
in  its  infancy  had  been  permanently  committed  to  Common  Law  Judges 
as  Chancellors.  Although  a  little  in  anticipation,  I  cannot  but  here 
notice,  as  some  confirmation  of  the  conjecture  which  is  hazarded  above, 
that  a  writer  of  the  reign  of  James  I.,  who  if  not  as  he  styles  himself  a 
Serjeant,  was  evidently  speaking  the  sentiments  of  that  order  (5),  says, 

(a)    Rot.  Pari.   11    Rich.  II.   Pref.  to  Sir  larly  under   the  title  Injunction :  and  I  may 

J.  Davis's  Rep.  and  Duck.  xxvi.  viii.  refer  to  Mr.  Parke's  History  of  the  Court  of 

{I)  Many  quotations  establishing  this  fact,  Chancery,  during  the  reigns  of  Hen.  VIII., 

will  be  found  in  the  following  pages,  particu-  Elizabeth,  and  James,  to  supply  the  rest. 
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"  Tlie  Common  Law  commandeth  all  that  is  good  to  he  done''''  (a) — "The 
suit  by  Subpoena  is  against  tlie  common  weal  of  the  realm  "  (b).  The 
•whole  of  the  system  which  formerly  prevailed  in  the  Court  of  Chancery 
as  to  Uses,  and  which  was  then  applied  to  Trusts,  is  also  denounced 
by  him  in  terms  (c),  which  show  that,  under  Chancellors  taken  from 
the  professors  of  the  Common  Law  merely,  the  modern  system  of 
Equitable  Jurisprudence  (whether  for  good  or  for  ill  others  will  judge) 
would  never  have  been  reared,  at  least  in  the  Court  of  Chancery. 

But  to  resume.  In  the  reign  of  Henry  IV.  the  Commons  renevfed 
their  petitions  against  the  Court  of  Chancery,  particularly  complaining 
that  the  court  interfered  with  matters  that  were  remediable  at  law  {d) ; 
and  in  the  fourth  year  of  this  king,  as  before  noticed,  a  statute  was 
passed,  declaring,  that  judgments  given  in  the  King's  Court  should  not 
be  reversed,  "  adnihilentur"  excepting  by  attaint,  or  for  error  (e) ;  not, 
however,  expressly  referring  to  the  Court  of  Chancery,  nor,  in  terms, 
touching  the  jurisdiction  exercised  by  that  court,  which  did  not  annul, 
but  deprived  the  party  of  the  fruits  of  his  judgment. 

No  bills  addressed  to  the  Chancellor  in  this  reign  have  been  found; 
few  in  the  reign  of  Henry  V.,  though  uses  and  trusts  had  then  be- 
come very  general :  now,  however,  the  bills  began  to  be  in  English  (/). 

In  the  reign  of  Henry  V.  the  Commons  repeated  their  remonstrances 

(a")  Hargr.  Law  Tracts,  p.  327.     This  trea-  notices  the  immoderate  invectives  against  Uses 

tise  was  written  against  St.  German's  Doctor  which  were  current  in  his  time.     I  have  en- 

and  Student ;  there  is  a  reply  to  it  in  the  same  deavoured,  as  matter  of  curiosity,  to  ascertain 

collection,  p.  332.  whether  the  renewal  of  Uses,  under  the  form 

(b)  One  of  his  illustrations  is,  that  relief  of  Trusts,  took  place  under  the  lay  or  clerical 
was  given  where  the  amount  secured  by  a  bond  Chancellors,  who  held  the  seals  after  the  pass- 
er recognizance  had  been  paid,  and  no  release  ing  of  the  Statute  of  Uses.  The  first  decision 
obtained.  When  a  bill,  says  he,  has  been  on  the  subject  recorded  by  Tothill,  is  9  Car. 
made  to  them  (the  Chancellors)  that  such  a  I.,  that  would  have  been  under  Lord  K.  Co- 
man  should  have  great  wrong  to  be  compelled  ventry,  who  was  appointed  1  Car.  L  Wil- 
to  pay  two  times  for  one  thing,  the  Chancellor  liams.  Bishop  of  Lincoln,  immediately  pre- 
not  knowing  the  goodness  of  the  Common  ceded  him  ;  but  the  date  given  in  Tothill,  as 
Law,  has  temorously  directed  a  subpoena  to  usual,  is  incorrect ;  there  is  no  notice  of  such  a 
the  plaintiff,  commanding  him  to  cease  his  cause  in  that  year  ;  the  decisions  at  law,  which 
suit  (referring,  no  doubt,  to  Doctor  and  Stu-  caused  the  introduction  of  Trusts,  took  place 
dent,  c.  12,  where  it  is  so  laid  down  ;  also  by  during  the  Chancellorship  of  Heath,  A.  B.  of 
Lord  Ellesmere,  p.  106)  ;  and  he,  regard-  York,  Dyer,  155  a,  Tyrrell's  case;  and  it  is 
ing  no  law,  but  trusting  to  his  own  wit  and  not  improbable  that  it  was  the  Archbishop 
wisdom,  giveth  judgment  as  it  pleaseth  him  ;  who  made  the  first  decree  establishing  a  mo- 
Hargrave's  Tracts,  p.  326.  It  was  held  by  dern  Trust.  If  the  old  Registrar's  books  had 
Fairfax,  and  Hussey,  J.,  in  the  Exchequer  been  moderately  legible,  I  might  possibly  have 
Chamber,  22  Edw.  IV.  1,  that  no  subpoena  looked  through  them,  to  solve  this,  and  some 
should  issue  in  such  case,  for  that  the  testi-  other  questions  still  remaining,  as  to  the 
mony   of  two  witnesses  should  not   defeat  a  early  jurisdiction  of  the  court. 

matter  of  record,  or  specialty  ;  even  the  Chan-  (d)  See  the  petitions,  Vin.  Abr.  iv.  378. 

cellor  agreed  as  to  matter  of  record.  (e)  4  Hen.  IV.  c,  23,  Crompt.  41b. 

(c)  See  the  denunciations  against  the  false  (/)  Dodd\.  Broiiming,  Cal.  i.  p.  13.  The 
and  crafty  invention,  and  the  continuance,  of  proceedings  after  this  time  became  distinguish- 
Uses,  ib.  p.  32y.     Lord  Bacon  (Read.  p.  40)  ed  as  by  "  English  Bill." 


The  Court  of  Chancery,  temp.  Hen.  V.  Sf  VI.  Sf  Eclw.  IV.        349 

against  the  obnoxious  subpoena,  but  without  effect  (a).  However, 
it  was  admitted  by  the  Commons  in  the  most  angry  of  their  petitions, 
that  there  were  some  cases  in  respect  of  which  no  remedy,  or  at  least 
no  effectual  remedy,  could  be  obtained,  by  the  ordinary  course  of 
law,  and  over  which  the  Court  of  Chancery  might  justifiably  exercise 
jurisdiction  (b).  Nor  was  this  altogether  denied  by  the  judges  of 
the  courts  of  Common  Law  (c).  The  Council  still  exercised  an  ex- 
traordinary jurisdiction  concurrently  with,  but  distinct  from,  the  Court 
of  Chancery  {d).  Applications  were  also  still  made  to  Parliament,  in 
cases  where  justice  was  obstructed  in  the  courts  of  Common  Law,  or 
where  those  courts  had  not  the  means  of  affording  relief.  There  are 
some  instances  of  such  applications  on  the  subject  of  Trusts  (e). 

In  the  reign  of  Henry  VL,  this  court  was  in  full  operation,  and 
large  additional  powers  of  coercion  were  conferred  on  tlie  Chancellor  in 
particular  cases  (/).  The  writs  in  the  reign  of  Heni-y  VL  refer  to 
the  proceedings  as  being  in  Cancellaria,  without  reference  to  the 
Council  {g).     From  this  time  the  bills  appear  to  have  been  filed  {h). 

In  the  reign  of  Edward  IV.  proceedings  by  bill  and  subpoena  be- 
came the  daily  practice  of  the  Court  of  Chancery  {i)  ;  and  from  that 
time,  though  the  judges  continued  to  dispute  the  Chancellor's  autho- 
rity to  interfere  with  the  proceedings  of  the  Common  Law  Courts  (7f), 
we  do  not  trace  any  further  opposition  on  the  part  of  the  Commons  to 
the  authority  of  the  Court  of  Chancery  Q)  ;  and  down  to  the  reign  of 
Charles  II.  the  court  continued  to  be  substantially  the  same  as  it  was 
in  the  reign  of  Edward  IV. 

In  the  reigns  of  Henry  V.  and  VL  various  statutes  were  passed, 
which  expressly  delegated  to  the  Chancellor,  in  particular  cases,  some 

(a)  Petition  of  the  Commons,  3  Hen.  V.  151  ;  Cruise,  i.  p.  392. 

Rot.  Pari.  iv.  p.  84,   &c.  ;    the  answer  was,  (/")  See  Additional  Note  (2)  to  this  Chapter. 

Le  Roi  soy  avisera.     See  Introd.  Clo.  R.  xxx.  (g)  Cal.  vol.  ii.  p.  16.  31  ;  vol.  i.  p.  51,  52; 

Leg.  Jud.  33.  It  was  on  a  similar  petition,  15  Palgr.  Council,  97.     In  the  6  Hen.  VI.  Rot. 

Hen.  VI.,  that  the  statute  or  ordinance  men-  Pari.  vol.  iv.  p.  321-2,  No.  17,  is  a  petition  by 

tioned  in  the  text  was  framed.  two  executors  against  a  third,  who  had  wasted 

(i)  See  the  Petition,  8  Hen.  IV.,  cited  the  testator's  goods,  which  was  presented  to 
Parkes,  47;  though  the  reference  is  incor-  the  Commons,  and  was  carried  by  them  to 
rect ;  9  Hen.  V.  Rot.  Pari.  iv.  p.  156  ;  1  Hen.  the  Lords  ;  it  was  thereupon  ordered  in  Par- 
VI.  Rot.  Pari.  iv.  p.  189  ;  and  see  Palgr.  liament,  that  the  Chancellor  to  whom  the  mat- 
Council,  49,  50.  ter  was  referred,  should  hear  and  determine 

(c)  See  the  case  as  to  waste,  temp.  Rich,  the  matter  as  "good  faith  and  conscience" 

II.    cited    by   Lord    K.    Egerton,    41    Eliz,  should  require,  Palgr.  Council,  p.  77. 

Moore's   Reports,  p.  554  ;  and  the  observa-  (h)  Pref.  to  Cal. 

tions  of  Fairfax,  J.,  temp,  Edw.  IV.  Y.  B.  21  {i)  3  Bla.  Comm.  i.  p.  53  ;  Palgr.  Coun.  97. 
Edw.  IV.  fo.  23  ;  Brooke's  Abr.  title  "  Con-  In  some  cases  the  parties  were  referred  to  Par- 
science  "  affords  many  such  instances.  liament,  Crompt.  46  b. 

{d)  Petition  of  Commons,  8  Hen.  V.  Rot.  {k)  Y.  B.  9   Edw.    IV.  ;    22   Edw.   IV.  ; 

Pari,  iv.  127,  No. 12  ;  and  see  Report  of  Lords'  Crompt.  41  b,  &c. 

Committee  (1823),  p.  363.  {I)  Palgr.  Council,  97. 

(e)  Rot.  Pari.  iii.  p.  633,  No.  43  ;  Hid.  iv. 
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branches  of  the  jurisdiction  which  had  been  claimed  or  exercised  both 
by  the  Council  and  by  Parliament  in  aid  of  the  Common  Law,  to  be 
exercised  with  the  advice  of  the  Chief  Justice  of  either  bench,  or  of  the 
Chief  Baron  of  the  Court  of  Exchequer  (a). 


The    Star    Chamber — The    Court    of     Requests — Special    Com- 
missions OF  Oyer    and   Terminer — The    Equity  Court  of    the 

ExCHEQUER.- 

Having  traced  the  extraordinary  jurisdiction  of  the  Court  of  Chan- 
cery as  connected  with  or  as  forming  part  of  the  Council,  until  the 
time  of  its  establishment  as  a  separate  and  independent  jurisdiction,  it 
may  be  well  cursorily  to  notice  two  other  branches  or  offsets  from  the 
Council,  which  also  formed  themselves  into  distinct  tribunals,  namely, 
the  Star  Chamber  and  Court  of  Requests. 

It  has  already  been  noticed  that  in  the  reign  of  Edward  III.  the 
Council  were  in  the  habit  of  sitting  in  what  was  called  the  Starred 
Chamber.  After  it  became  the  habit  to  depute  to  the  Chancellor  a 
portion  of  the  business  of  the  Council,  namely,  that  which  related  to 
civil  rights,  the  Council  usually  sitting  in  the  Star  Chamber  entertained 
jurisdiction  over  those  cases  which  were  not  sent  to  the  Court  of 
Chancery.  At  length  the  Court  of  Star  Chamber  was  established.  This 
Court,  like  the  Court  of  Chancery,  derived  its  origin  from  the  Royal 
prerogative  (b).  The  Court  of  Star  Chamber  by  continued  usage,  and  as 
ultimately  regulated  by  the  stat.  3  (Clarendon  says  10th)  Henry  VII. 
c.  1,  and  21  Henry  VIII.  c.  30,  had  jurisdiction  in  cases  of  oppression 
and  other  exorbitant  offences  of  great  men,  (where,  as  Lord  Coke 
observes,  inferior  judges  and  jurors,  though  they  should  not,  would  in 
respect  of  the  greatness  of  the  offenders  be  afraid  to  offend,)  bribery, 
extortion,  maintenance,  champerty,  embracery,  forgery,  perjury,  dis- 
pensers of  false  and  dangerous  rumours,  news,  and  scandalous  libelling ; 
false  and  partial  misdemeanours  of  sheriffs  and  bailiffs  of  liberties ; 
frauds,  deceits  (c),  great  and  horrible  riots,  routs,  and  unlawful  assem- 
blies, single  combats,  challenges,  duels,  and  other  heinous  and  extra- 
ordinary offences  and  misdemeanours  (d);  leaving  ordinary  offences  to 
the  courts  of  common  law  (e).     Thus  a  jurisdiction  founded  on  the  in- 

(a)  2  Hen.  V.  stat.  1,  c.  9  ;  33  Hen.  VI.  c.      distinct  from  the  Chancery. 

1 ;  Palgr.  Council,  p.  94.  (c)  See  Reg.  Lib.  B.  1579,  fo.  479. 

(b)  See  Clarendon's  Hist,  of  the  Rebellion,  (d)  Int.  al.  forcible  entry,     Reg.  Lib.  B. 
ed.  1721,  i.  p.285  ;  4  Inst.  60,  61;  the  stat.      1587,  fo.  626. 

27  Edw.  III.  against  those  who  appealed  to  (e)  4   Inst.   63  ;  Hob.  Rep.  p.  62,    &c.  ; 

the  Papal  Court,  recognises  this  Council  as      Sir  F.  Palgr.  Council,  97. 
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efficiency  of  the  ordinary  tribunals  to  do  complete  justice  in  criminal 
matters,  and  other  offences  of  an  extraordinary  and  dangerous  character, 
arose  almost  concurrently  with  the  establishment  of  the  Court  of  Chan- 
cery and  entirely  analogous  in  principle  and  procedure  to  that  Court, 
but  confining  its  jurisdiction  to  cases  partaking  of  a  criminal  cha- 
racter (a);  "and  whilst  it  was  gravely  and  moderately  governed,""  says 
Clarendon,  "it  was  an  excellent  expedient  to  preserve  the  dignity  of 
the  king  and  the  peace  and  security  of  the  kingdom." 

The  Court  of  Chancery  sometimes,  besides  itself  granting  civil  relief, 
made  use  of  the  Court  of  Star  Chamber  to  subject  the  parties  to  punish- 
ment where  gross  frauds  had  been  perpetrated.  Thus,  we  find  an  order 
of  Lord  Keeper  Bacon  to  this  effect,  "  Because  the  Court  disliketh 
the  said  evil  practices  and  fraud,  and  thinketh  them  not  meet  to  be 
passed  over  without  further  examination,"  it  is  ordered  that  the  plaintiff 
and  one  Frankland,  shall  at  their  equal  charges,  exhibit  a  bill  in  the 
Court  of  Star  Chamber,  against  Fulwood  the  defendant,  "touching  his 
indirect,  lewd,  and  fraudulent  practices  "  (b). 

This  Court,  however,  having  become  odious  by  the  tyrannical  exer- 
cise of  its  powers,  it  met  with  a  different  fate  to  that  of  the  Court  of 
Chancery,  having  been  abolished  by  the  statute  16  Car.  I.  c.  10  (c). 

The  Court  of  Requests. 

It  has  generally  been  supposed  that  the  Court  of  Requests,  which  was 
a  minor  Court  of  Equity,  had  its  origin  from  the  writ  or  proclamation 
of  the  22nd  of  Edward  III.,  before  i-eferred  to  (d) ;  but  the  more  pro- 
bable origin  is  an  order  of  the  13th  Rich.  II.,  for  regulating  the 
Council,  by  which  the  Lords  were  to  meet  between  eight  and  nine 
o'clock,  and  the  bills  of  the  people  of  lesser  charge  were  to  be  examined 
and  dispatched  before  the  Keeper  of  the  Privy  Seal,  and  such  of  the 
Council  as  should  be  present  for  the  time  being.  From  this  time,  at 
least,  the  Lord  Privy  Seal  held  a  Court  of  Equity  called  the  Court  of 
Requests.  The  course  of  procedure  was  the  same  as  in  the  Court  of 
Chancery.  The  bills  of  complaint  filed  there,  ordinarily  contained  the 
one  or  the  other  of  these  two  suggestions,  namely,  that  the  plaintiff 
was  a  very  poor  man  not  able  to  sue  at  common  law,  or  that  he  was 
one  of  the  King's  servants  or  ordinarily  attendant  on  his  person  ; — it 
was  the  poor  man's  Court  of  Equity  (e).  The  Lord  Privy  Seal,  and  the 
Masters  of  the  Requests,  who  exercised  similar  functions  to  those  of 

(a)  4  Inst.  61.  63  ;  Sir  F.  Palgr.  Council,  (c)  Clarendon,  RebeU.  i.  215. 

p.  4.  Id)  Supra,  p.  337. 

(6)Reg.Lib.B.  1579,fo.479.Add.Note(3).  (e)  The  Lord  Keeper  "moved  with  com^ 
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the  Masters  in  Chancery,  presided.  This  court  continued  to  be  resorted 
to  down  to  the  41st  of  Eliz.  when  it  ceased  to  exist,  having  been  virtually 
abolished  by  a  decision  of  the  Court  of  Queen's  Bench  (a).  Greater 
facilities  were  from  that  time  given  to  the  poor  for  enabling  them  to 
proceed  in  the  superior  courts  in  forma  ^pauperis,  which  will  be  noticed 
hereafter  in  treating  of  the  course  of  procedure  in  the  Court  of  Chancery. 

Special  Commissions  of  Oyer  and  Terminer. 

The  King  was  frequently  applied  to,  as  has  been  before  observed, 
to  grant  a  more  certain  and  speedy  remedy  in  criminal  cases  than  could 
be  obtained  by  the  ordinary  proceedings  of  the  Common  Law  Courts.  In 
answer  to  these  applications,  Special  Commissions  of  Oyer  and  Terminer 
were  frequently  awarded  by  the  Council,  to  whom  such  applications 
were  usually  referred,  directed  to  persons  specially  named,  who  usually, 
as  it  would  appear,  were  not  justices  of  the  one  bench  or  the  other  (h). 

Poverty,  or  tlie  number  of  the  applicant's  enemies,  and  the  in- 
efficiency of  the  Common  Law,  were  also  the  ordinary  grounds  of  the 
applications  for  this  extraordinary  exercise  of  the  Prerogative.  The 
great  abuses  attending  these  commissions,  caused  them  to  be  confined 
to  "  great  and  horrible  trespasses"  (c) ;  and  even  these  became  less 
frequent  as  the  remedial  jurisdiction  exercised  by  the  Council  in  its 
various  branches,  especially  in  the  Star  Chamber,  became  more  fully 
developed  {d). 

Courts  of  Chancery,  of  Equity  of  the  Exchequer,  Counties  Palatine  and 

of  Lords  and  Ladies. 

Not  only  the  Court  of  Exchequer  (e),  whose  functions  were  in  a 
peculiar  manner  connected  with  the  Royal  authority,  but  the  Counties 
Palatine  of  Chester,  Lancaster  and  Durham,  the  Court  of  Great  Session 
in  Wales,  the  Universities,  the  City  of  London,  the  Cinque  Ports,  and 
other  places,  silently  assumed  extraordinary  jurisdiction  similar  to  that 
which  was  exercised  in  the  Court  of  Chancery ;  some  of  them  yet 
subsist  (/). 

The  equitable  jurisdiction  of  the  Exchequer  has  lately  been  trans- 
ferred to  the  Court  of  Chancery. 

passion  towards  the  poorman,"  applied  to  the  (c)    At  the    Parliament    of    Northampton, 

Master  of  the  Requests  to  take  order  of  a  2  Edw.  III. 

suit  instituted  in  Chancery  to  be  relieved  from  {d)  See  Palgr.Counc.  32-3,  et  v.  t5.126-7,9. 

mistake,  Reg.  Lib.  5  &6  Eliz.  fo.  471.  (e)  Petition  of  the  Commons,   3    Hen.  V. 

(a)  Palgrave,  Council,  79.  99;  and  see  stat.  a.d.  1415,  Parkes,  p.  48,  50. 
16  Car.  I.  c.  10  ;  Seton,  p.  18  ;  4   Inst.  97  ;  (/)  Sir  H.  Seton  has  given  a  short  account 

3  Bla.  Comm.  50,  Christian's  note.  of  them,  p.  3.  10.  12.     And  see    Lord  Redes- 

{b)  See  Palgr.  Council,  27.  32,  33. 126.  dale,  Pleading,  by  Jeremy,  p.  6.  151. 
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In  the  reign  of  Rich.  I.  the  Earl  of  Moreton,  a  nobleman  of  vast  pos- 
sessions, had  his  Chancellor  (a);  and  after  this  time  many  Lords  and 
Ladies  affected  to  establish  in  their  several  Honors  a  Court  of  Chancery, 
with  similar  powers  to  those  exercised  by  the  High  Court,  but  they 
were  extinguished  by  the  Legislature  (b). 

(a)  Hoveden,  707,  29  ;  Hey  wood,  p.  85.  (6)  Stat.  15  R.  II.  c.  13. 


ADDITIONAL  NOTE  (1)  TO  CHAPTER  IV.  p.  342. 

The  Council  of  Richard,  in  answer  to  the  first  of  the  petitions  from  the  Commons, 
answered  that  no  one  should  be  compelled  by  the  King  to  answer  for  his  frank  tene- 
ment, but  as  the  law  demands  and  the  case  requires,  to  be  put  in  due  course;  adding — 
provided  always  that  at  the  suit  of  a  party  where  the  King  and  his  Council  would  be 
credibly  informed  as  to  maintenance,  oppressions,  and  other  outrages  in  places  where 
the  Common  Law  is  not  able  duly  to  have  its  course,  in  such  case  the  Council  may  be 
able  to  send  for  the  person  of  whom  the  complaint  is  made  for  his  surety  to  answer  for 
his  misprision,  and  further,  at  their  good  discretion  to  compel  him  to  find  surety  by 
oath,  and  in  other  manner  as  shall  seem  best  to  be  done  for  his  good  behavioui-,  and 
that  he  will  not  by  himself  in  any  other  cause,  maintenance,  or  other  thing  disturb 
the  course  of  the  Common  Law  to  the  oppression  of  the  people  (1). 

In  the  13th  year  of  the  same  reign,  in  answer  to  a  similar  petition,  the  King  declared 
that  he  would  preserve  his  royalty  as  his  progenitors  had  done  before  him.  The  answer 
given  by  Henry  IV.  to  a  similar  petition  is  more  explicit,  it  was  that  the  statutes  should 
be  kept,  except  when  one  party  was  so  great  and  rich  and  the  other  so  poor  that  he 
could  not  otherwise  have  remedy  (2). 


ADDITIONAL  NOTE  (2)  TO  CHAPTER  IV.  p.  349. 

By  stat.  31  Henry  VI.  c.  2,  (Stat,  of  the  R.  ii.  361.)  reciting  that  before  that  time,  upon 
certain  suggestions  and  complaints,  made  as  well  to  the  King  as  the  Council,  against 
divers  persons,  for  great  riots,  extortions,  oppressions,  and  grievous  offences  by  them 
done,  against  the  King's  peace  and  laws,  to  divers  people,  the  King  had  given  in  com- 
mandment as  well  by  writs  under  the  Great  Seal,  as  by  his  letters  of  Privy  Seal,  to 
appear  before  him  in  his  Chancery,  or  before  him  and  his  Council  at  certain  days,  &c., 
to  answer  the  premises,  which  commandments  had  been  many  times  disobeyed,  in 

(1)  Rot.  Pari.  3  Rich.  II.  No.  49,  vol.  iii.  VI.  Palg.  p.  50.  The  language  of  these  de- 
p.  44  ;  Parkes,  39  ;  like  petition  and  answer,  clarations  in  the  name  of  the  King,  pretty 
7  Rich.  II.  Introd.  to  Close  Roils,  p.  xxix.  ;  plainly  indicates  who  where  their  authors. — 
Seton,  21.  "  He    shall    keep    the    simple  folk    by    their 

(2)  Rot.  Pari.  13   Rich.  II.  No.   33,  vol.  right:   defend  the  children  of  the  poor,  and 
iii.  p.  267 ;  ibid.  p.  446  ;  Palgr.  47  ;  4  Inst.  82  ;  punish  the  wrong  doer,"  &c.,  72nd  Psalm,  v. 
Introd.    to   Close  Rolls,   p.  xxix.     A  similar  2.  4.  12  and  13,  et  sparsim  ;   v.  snp.  p.  107. 
answer  was  given  to  a  similar  petition,  1  Hen. 

2    A 
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contempt  of  the  King,  and  to  the  hinderance,  damage,  and  delay  of  the  complainants — 
it  was  enacted,  that  the  Chancellor  might  issue  writs  of  proclamation  to  sheriffs  for  the 
offenders  to  appear  before  him  or  the  Council ;  and  severe  penalties  were  inflicted  on 
those  who  should  make  default  whether  Lords  or  Commoners  :  but  there  was  this 
proviso,  that  no  matter  determinable  by  the  law  of  the  realm  should  by  that  Act  be 
determined  in  other  form  than  after  the  course  of  the  same  law  in  the  King's  Courts 
having  determination  of  the  same  law.  By  the  same  stat.  c.  4,  the  Chancellor  had 
authority  to  give  redress  for  injuries  done  at  sea,  or  in  any  port,  to  aliens  in  amity  or 
with  safe  conducts  ;  and  by  c.  9,  a  special  jurisdiction  was  given  to  the  Chancellor  and 
others,  in  respect  of  obligations  &c.  obtained  from  women  by  coercion,  &c.  This  is  the 
only  Act  of  Parliament,  that  I  am  aware  of,  that  gave  the  Chancellor  coercive  power. 
Had  there  been  any  other  Act  to  be  found  relating  to  this  subject,  no  doubt  it  would 
not  have  escaped  the  vigilance  of  Mr.  Kennedy  and  Mr.  Crabb.  The  Act  above  recited, 
as  will  be  observed,  does  not  introduce  the  writs,  on  the  contrary,  it  is  to  be  implied 
that  it  had  been  the  constant  practice  to  issue  such  writs.  It  is  on  these  grounds  that 
I  have  assumed  that  it  was  in  virtue  of  the  Prerogative  delegated  to  the  Chancellor,  that 
he  caused  process  of  contempt  to  issue  in  the  King's  name  in  suits  in  the  Court  of 
Chancery. 


ADDITIONAL  NOTE  (3)  TO  CHAPTER  IV.  p.  351. 

In  the  case  of  Fysher  v.  Fysher,  25th  October,  1594,  almost  every  kind  of  charge  is 
brought  against  the  plaintiff,  including  fraud,  cosenage,  imposition,  intimidation,  and 
outrage ;  amongst  the  rest,  it  was  alleged  that  he,  on  his  meeting  Serjeant  Heale,  and 
again  on  meeting  Mr.  Crewe,  the  counsel  who  had  spoken  against  him  in  the  cause, 
had  presented  a  pistol  to  their  bosoms ;  that  he  had  forged  an  order  of  the  Court,  and 
exhibited  an  affidavit  into  the  Court  to  be  publicly  read,  being  in  manner  of  a  libel, 
purporting  very  foul  and  unseemly  matter  against  his  sister,  and  the  defendants  his 
uncle  and  brother ;  "  and  it  was  now  offered  to  be  deposed  by  Dr.  Helme  that  the  plain- 
tiff did  heretofore,  not  only  with  most  vile  and  opprobrious  terms  revile,  and  draw  his 
rapier  upon  his  natural  father,"  and  that  he  had  used  certain  blasphemous  expressions 
(which  are  detailed  verbatim) ;  and  lastly,  because  the  Marquis  of  Winton  and  the 
Lord  Sondes,  and  divers  Knights  and  Justices  of  the  Peace,  of  good  credit,  had  certi- 
fied to  the  Lord  Keeper  of  the  lewd  and  bad  behaviour  of  the  plaintiff,  (it  is  by 
mistake  defendant  in  the  order,)  the  Lord  Keeper  ordered  that  he  should  be  taken  in 
custody  by  the  Warden  of  the  Fleet,  and  brought  into  the  Star  Chamber,  to  be 
informed  against,  ore  tenus,  by  her  Majesty's  counsel,  for  all  such  of  the  aforesaid 
offences  as  are  there  punishable ;  and  all  parties,  except  the  Serjeant  and  Mr.  Crewe, 
were  to  be  examined  on  interrogatories  as  to  the  aforesaid  offences,  in  order  that  their 
depositions  might  be  shewn  to  her  Majesty's  Council  to  instruct  them,  and  also  to  be 
shewed  to  the  Court  of  the  Star  Chamber;  and  Mr.  Sergeant  Heale  and  Mr.  Crewe  were 
ordered  to  attend  the  Star  Chamber,  and  to  inform  their  knowledges  upon  their  credit 
touching  the  said  abuses  to  them  offered,  and  the  plaintiff  was  ordered  to  find  sureties 
to  keep  the  peace.  Moreover,  Dr.  Helme  was  commanded  to  inform  the  Archbishop  of 
Canterbury  of  the  aforesaid  blasphemous  speeches  of  the  plaintiff,  to  the  end  he  might 
be  dealt  with  as  the  Lord  Archbishop  should  think  meet. — Reg.  Lib.  A.  1594,  fo.  442. 
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CHAPTER  V. 


THE  CHANCELLOR— THE  MASTER  OF  THE  ROLLS— THE  MASTERS 
AND  OTHER  OFFICERS  OF  THE  COURT  FROM  THE  TIME  OF 
RICHARD  II.  DOWN  TO  THE  END  OF  THE  REIGN  OF  CHARLES  I. 


The  Chancellor — B,ank  and  Injiuence  of  the  Chancellor  in  early  times — Appoint- 
ment of  Judges  of  the  Common  Law  Courts — The  Chancellor  the  sole  or  chief  Equity 
Judge  of  the  Court  of  Chancery. 

The  Master  of  the  Rolls — the  Rolls  Mansion — High  Rank  and  important 
Duties  attached  to  the  Office — Often  constituted  Lord  Keeper — Judicial  authority  to 
be  traced  to  the  time  of  Edw.  I. — Bills  addressed  to  him  temp.  Hen.  VI. — Had  the 
Regulation  of  some  branches  of  the  business  of  the  Court. 

The  Masters — Master  of  the  Rolls  one — Assessors  or  Council  of  the  Chancellor — 
Component  part  of  the  Select  Council — Appointed  by  the  Chancellor — Their  Office 
similar  to  that  of  the  Pedanei  Judices  in  Justinian's  time — Petitions  on  matters  of 
procedure  heard  by  them — References  in  suits  made  to  the  Master  of  the  Rolls, 
amongst  the  rest.  Demurrers — Masters  sat  in  Court  covered — Great  Seal  sometimes 
committed  to  their  charge — References  made  to  the  Masters — Demurrers — Matters 
of  Account — Abuses  of  the  system  of  Delegation — Special  Commissions. 

The  Six  Clerks — Registrars — Examiners — Affidavit  Office. 

During  the  whole  of  the  time  which  we  have  passed  over,  the  Chan- 
cellor, as  will  have  been  in  part  collected  from  what  has  already  been 
stated,  generally  speaking,  was,  next  to  the  King,  the  person  of  greatest 
consequence,  not  only  in  rank,  but  in  influence  and  authority,  politi- 
cally as  well  as  judicially  (a).  The  conspicuous  place  which  the 
Chancellor  holds  in  every  Act  of  Parliament  connected  with  the 
government  of  the  country,  and  in  the  administration  of  justice,  will 
alone  suffice  to  show  tliis  ;  but  after  Becket's  time  his  influence  was 
for  the  most  part  silently  exercised  in  the  Council,  so  that  the  Chan- 


(a)  The  Archbishop  of  Canterbury  ranked      Chancellor  ;  v.  int.  al.  sup.  p.  117. 
above  him,   but  he  was   sometimes   himself 

2  A  2 
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cellor  seldom  appears  as  a  prominent  figure  in  history  {a).  The  com- 
parative immunity  of  the  clerical  Chancellors  from  secular  control,  as 
has  been  already  observed,  tended  greatly  to  increase  this  influence. 
No  one  but  a  dignified  ecclesiastic  {h)  would  ever  have  thought 
of  establishing  a  court,  constituted  in  effect  of  one  man,  for  the  cor- 
rection of  the  law,  when  there  was  a  legislature  consisting  of  King, 
Lords,  and  Commons  who  were  engaged  (c)  at  the  very  time  in  pro- 
viding for  the  amendment  of  the  law  and  securing  its  due  adminis- 
tration. 

What  the  Chancellor  was  in  his  own  court  will  be  stated  in  the 
succeeding  Chapters.  I  am  about  here  to  introduce  a  short  notice  of 
his  influence  over  the  judicial  system  generally.  The  Chancellor  appears 
to  have  had  the  nomination  of  the  Common  Law  Judges  ;  the  Chief 
Justices  would  seem  to  have  been  appointed  directly  by  the  king,  by 
the  advice  no  doubt  of  his  council.  We  learn  from  Fortescue  {d),  who 
held  the  office  of  Chief  Justice  of  the  King's  Bench,  and  also  that  of 
Chancellor  though  he  never  officiated  as  such,  that  as  regards  the  puisne 
judges,  it  was  the  practice  for  the  Chancellor  to  come  into  the  Court 
where  the  vacancy  vras,  bringing  in  his  hand  the  letters  patent  by 
which  the  new  judge  was  appointed  ;  when  sitting  on  the  Bench,  to- 
gether with  the  Judges  of  the  Court  (e),  he  introduced  tlie  Serjeant 
who  was  appointed  to  be  Judge,  to  whom  in  open  court  he  notified  the 
king's  pleasure  concerning  his  succession  to  the  vacant  office ;  then 
the  Master  of  the  Rolls  administered  to  him  the  oath  of  office,  and  the 
Lord  Chief  Justice  of  the  Court  assigned  to  the  newly  appointed  Judge 
his  place  on  the  Bench.  The  appointment  of  the  puisne  judges  still 
belongs  to  the  patronage  of  the  Lord  Chancellor,  though  subject  to 
the  control  of  his  colleagues,  who  are  directly  responsible  to  the 
Houses  of  Parliament  in  the  event  of  an  improper  appointment 
being  made  (/). 

The  Court  of  Chancery  from  the  reign  of  Henry  VL  down  to  the 
Commonwealth,  consisted   of  the  Chancellor  as  sole  or  at  least  su- 


(a)  There  are  some  exceptions  for  which  I  (e)  "  The   Lord   Chancellor  admitteth  all 

beg  to  refer  to  Lord  Campbell's  very  interest-  the  Judges  into  their  places,  and  sitteth  above 

ing  Lives  of  the  Chancellors.  them  in  their  own  courts,"  Chancery  Vindic. 

{b)  There  were  one  hundred  and  sixty  Ec-  supposed  to  be  by  Lord  EUesmere,  1  Rep.  in 

clesiastics  advanced  to  this  office  down  to  the  Ch.  p.  7. 

time  of  Wolsey,  Pref.  to  Nelson's  Reports.  (/)  The  Masters  are  now,  or  ought  to  be, 

(c)  See  int.  al.  the  Statutes  before  referred  appointed  by  the  Chancellor  in  the  same  man- 
to,  passed  in  the  reign  of  Edw.  IIL  and  Rich.  ner.  See  Hansard's  Pari.  Debates,  vol.  xvii. 
IL  et  V.  svpra,  p.  242.  3rd  series,  p.  71. 

(rf)  De  Laudibus  Leg.  Ang.  c.  51. 
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preme  Judge  (a),  the  Master  of  the  Rolls,  and  a  college  of  clerks  who 
have  been  before  noticed,  of  which  the  Master  of  the  Rolls  was  the 
chief.  The  clerks  in  early  times  lived  together  in  the  King's  Palace, 
or  in  some  special  Hostel  allotted  to  them  (5). 

The  office  of  Master,  or  Clerk,  or  Gustos  of  the  Rolls,  as  he  was 
called  till  the  reign  of  Henry  VII.  (c),  was,  as  we  have  seen,  of  the 
highest  antiquity  (c/),  and  gave  very  high  rank.  In  an  Act  of  Parliament 
of  the  12  Richard  II.  a.  d.  1388,  he  is  placed  before  all  the  judges, 
and  next  to  the  Chamberlain  (e).  He  had  from  the  most  ancient  times 
an  office  in  the  Chancery  with  distinct  clerks  (/).  Pwdward  III.  in  the 
51st  year  of  his  reign,  granted  the  Rolls  House,  v/hich  Henry  III.  had 
appropriated  as  an  hospital  for  converted  Jews,  to  the  Master  of  the 
Rolls  and  his  successors  for  ever,  which  was  confirmed  by  Richard  II. 
By  the  terms  of  the  original  grant  the  Chancellor  or  Keeper  of  the 
Great  Seal  was  to  put  each  successive  Master  of  the  Rolls  in  posses- 
sion of  the  premises  so  granted  {g)  ;  and  this  mode  of  induction  and 
instalment  took  place  so  long  as  the  Master  of  the  Rolls  was  of  the 
Clergy  (/<),  as  he  always  was  at  this  period,  and  for  a  considerable, 
time  afterwards. 

Chief  Justice  Fortescue,  as  before  mentioned,  notices  that  the  judges 
were  sworn  in  in  his  presence  {i)  ;  and  he  attended  with  the  Chief 
Justices  at  the  appointment  of  the  sheriffs  (k).  He  was,  like  the  Chan- 
cellor, a  conservator  of  the  peace,  one  of  the  most  ancient  offices  in  the 
kingdom,  by  prescription.  The  Master  of  the  Rolls  was  usually 
associated  with  the  Chief  Justices,  in  all  references  made  to  them  for 
their  opinions  on  great  questions  on  which  the  Crown  desired  to  be 
advised  (/).  His  style  as  Master  of  the  Rolls  was  "  The  Right  Wor- 
shipful "  {m).  The  Master  of  the  Rolls  was  very  frequently  appointed, 
to  be  the  Lord  Keeper  of  the  Great  Seal  {n).     Sometimes  the  judicial 

(a)  Crompton,  41  a.  first  published  1594,  Nelson's  Ch.  Rep. 

and  Camden's  Britann.  Some  authors,  as  Lord  (e)  Discourse,  &c.  p.  19.  The  Act  is  set  out 

Coke,  4  Inst.  84,  Leg.Jud.  53,  and  Sir  H.  Spel-  by  Knyghton  in  his  Chronicle,  p.  2729,  62  ; 

man.  Gloss,  hac  voce,  and  Sir  H.  Davis,  Pref.  it  is  not  in  RufFhead's  edition, 

to  his  Reports,  treat  the  Chancellor  as  the  Sole  (/)  Ord.  Cancell.  12  Richard  II.,  Sanders's 

Judge,  Leg.  Jud.  54  ;  and  see  Lord  EUesmere,  edition,  p.  2. 

p.  31.     In  the  Year  Book,  27  Hen.  VIII.  fo.  {g)  The  grant  is  set  out  in  Philipot's  Cata- 

15,  it  is  said  that  in  this  court  there  is  but  logue  of  the  Chancellors,  p.  47. 

one  judge,  viz.  The  Chancellor.  {h)  Ibid.  p.  48.  ety.sup.  p.  100,  Lord  Elles- 

(6)  Treatise   of  the   Masters,    Harg.  Law  mere's  Treatise,  p.  36. 

Tracts,  p.  315.  (0  De  Laud.  c.  51,  Amos's  edn.  p.   194. 

(«)  1  Hen,  VII.  c.  20.  Pettus,  on  Pari.  p.  (A-)  Discourse,  &c.  p.  18. 

321,  c,  13.  (/)  V.  mt.  al.  The  case  of  the  Serjeants,  by 

(d)  V.  sup.  p.  100,  and  see  Discourse,  &c.  Serj.  Manning,  p.  306. 

p.  18  :  until  the  26th  Hen.  VIII.  all  the  Mas-  (m)  Reg.  Lib.  B.  1582,  fol.  218, 

ters  of  the  Rolls  were  churchmen,  Pref.  to  («)  See  Hardy's  Catalogue, 
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authority  of  Chancellor  was  conferred  upon  him  without  the  seal,  and 
sometimes  when  the  seal  was  intrusted  to  him  he  was  restricted  in  its  use. 

In  early  times  the  appointment  to  the  office  of  Master  of  the  Rolls 
does  not  appear,  of  itself,  to  have  conferred  any  judicial  authority  (a). 
Indeed,  some  of  the  early  appointments  authorized  the  Keeper  of  the 
Rolls  to  appoint  a  deputy,  which  would  seem  to  exclude  the  notion  that 
any  original  judicial  authority  was  attached  to  the  appointment  (5).  Some 
of  the  appointments  in  the  time  of  Edw.  II.  are  expressed  to  be  with 
the  assent  of  the  Chancellor,  in  some  instances  of  others  of  the 
Council  (c) ;  this,  together  with  the  circumstance  of  his  installation  at 
the  Rolls  by  the  Chancellor,  favours  the  conjecture  {d),  that  originally 
the  office  was  instituted  to  ease  the  Chancellor  of  a  portion  of  his  own 
duties,  and  that  the  office  was  in  his  own  appointment. 

The  exercise  of  judicial  authority  by  the  Master  of  the  Rolls,  is  to 
be  traced  from  the  reign  of  Edw.  I.  downwards  (e). 

In  the  reigns  of  Hen.  Vl.and  Edw.  IV.  we  find  the  Master  of  the 
Rolls  sitting  jointly  with  one  of  the  judges  on  different  matters  con- 
nected with  the  judicial  duties  of  the  Chancellor  (/).  From  the  reign 
of  Henry  VI.  there  are  bills  for  relief  addressed  to  him  {g). 

In  the  reign  of  Elizabeth,- the  Master  of  the  Rolls  is  described  as 
the  assistant  to  the  Chancellor,  for  matters  of  Common  Law;  and  in 
his  absence,  to  hear  causes,  and  make  orders  (h) ;  but  this  power  was 
always  conferred  on  him  by  commission  from  the  Crown. 

The  Master  of  the  Rolls,  at  least  from  1623,  appears  to  have  had 

(a)  The  first  recorded  appointment  of  Mas-  J.,  on  the  Common  Law  side  of  the  court,  on 
ter  of  the  Rolls,  23  Edw.  I.  a.d.  1295,  or  ac-  an  audita  querela  given  by  stat.  27  Edw.  III. 
cording  to  Mr.  Hardy  (Catalogue,  p.  13),  14  c.  9  ;  other  similar  instances  might  be  cited. 
Edw.  I.,  merely  confers  on  him  on  the  part  (g)  Discourse,  &c.,  p.  95-100;  Goddard  y. 
of  the  king,  the  custody  of  the  Rolls  of  Chan-  Reddington,  Cal.  i.  59  ;  temp.  Hen.  VI.,  be- 
cery,  and  he  is  to  enjoy  the  office  according  to  sides  the  bills  in  the  shape  of  schedules  to 
old  established  custom,  Discourse,  p.  12  ;  interrogatories,  for  the  examination  of  parties 
Hardy's  Catalogue,  p.  14.  (Leg.  Jud.  234,  237),  which  will  be  noticed 

(b)  Leg.  Jud.  104-6.  hereafter.     When  the  M.  R.  was  appointed 

(c)  Discourse,  p.  13.  Lord  Keeper,  though   sometimes,  as   before 

(d)  V.  supra,  p.  100.  mentioned,  restricted  in  the  use  of  the  seal, 

(e)  In  the  5  &  12  Edward  I.  petitions  or  he  always  on  such  occasions  appears  to  have 
bills  to  the  king  were  transmitted  by  special  had  the  judicial  authority  of  the  Chancellor 
delegation  of  the  king,  to  the  then  Keeper  of  conferred  upon  him  (Leg.  Jud.  112,  113) ;  in 
theRolls.  See  Discourse, p.  12. 19,  20.  97.  and  such  cases  the  bills  would,  of  course,  be  ad- 
107,  108,  temp.  Hen.  VI.  and  Edw.  IV.  The  dressed  to  him  ;  the  bills  addressed  to  Kirk- 
stat.  11  Hen.  VII.  gives  to  the  Master  of  the  ham,  M.  R.,  temp.  Edw.  IV.,  are  of  this  na- 
Rolls,  as  well  as  the  judges,  power  to  punish  ture  (Leg.  Jud,  242) ;  so,  in  all  probability, 
perjury  in  certain  cases.  Discourse,  20,  21.  was  tlie  bill,  temp.  Rich.  II.,  addressed  to  him 

(/)  Int.  al.  with  Yelverton,  J,,  35  Hen.VI,  as  The  Right  Honorable  Lord  the  Keeper  of 

Fitz.  Spa,  19  ;  C,  P,  Cooper,  Appendix,     He  the  King's   Rolls,  for  relief  against  a  fraud, 

is  there  placed  after  the  judge  ;  and  see  Dis-  Discourse,  &c.,  p.  92, 

course,  &c.,  97.  105. 108.  144. — Temp.  Edw,  (h)  Cromptonon  Courts  (first  published  in 

IV,,  the  Master  of  the  Rolls  sat  with  Choke,  1594),   fol,  41;  Lord  EUesmere's  Treat,  p. 
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the  regulation  of  some  branches  of  the  business  of  the  court  (a).  In 
the  reign  of  Hen.  VIII.  he  is  sometimes  styled  Vice-Chancellor  (h). 
But  the  judicial  duties  of  the  Master  of  the  Rolls,  excepting  such  as 
were  specially  conferred  by  commission  from  the  Crown,  appear  to  have 
more  properly  belonged  to  him  in  the  character  of  one  of  the 
Masters  (c).  I  will  proceed,  therefore,  to  consider  the  nature  and 
duties  of  that  most  important  office,  though  in  doing  so  I  must  a  little 
anticipate  the  mode  of  procedure  in  Chancery,  which  is  the  subject  of 
the  next  Chajjter. 


It  has  already  been  observed,  that  there  were  from  a  very  early  pe- 
riod certain  clerks  of  high  degree,  who  were  the  council,  or  assessors 
and  assistants  of  the  Chancellor,  in  the  exercise  of  the  more  ancient  or 
Common  Law  duties  of  his  office  {d). 

In  the  time  of  Richard  II.  there  were  twelve  officers  who  were  desig- 
nated Clericos  de  prima  forma  (e),  who  were  the  assessors  or  council 
of  the  Lord  Chancellor  (/).     It  is  probable,  that  from  the  first  the 


36  ;  4  Inst.  97.  "The  Chancery,"  said  Sir 
E.  Coke,  in  the  debate  27  April,  1621  (Com- 
mons' Journ.  i.  p.  594),  "  etnbraceth  so  many 
causes  as  the  Lord  Chancellor  and  Master  of 
the  Rolls  cannot  possibly  determine  them." 
The  Master  of  the  Rolls  granted  Injunctions, 
Return  to  Commission  issued  40  Eliz.  p.  6, 
and  see  Legal  Jud.  p.  166. 

(a)  In  1623  there  is  a  general  order  by  the 
Master  of  the  Rolls,  regulating  the  admission 
of  parties  to  sue  in  forma  pauperis,  Beames, 
p.  49,A.D.  1625;  andas  to  the  'Exaxamers, ibid. 
50.  After  this  time  there  are  many  general  orders 
in  which  the  Master  of  the  Rolls  joins  with 
the  Lord  Chancellor.  The  general  orders  of 
Lord  Coventry,  a.d.  1635,  are  made  with  the 
advice  and  assistance  of  the  Master  of  the 
Rolls,  Beames,  p.  69. 

{b)  Discourse,  p.  20,  v.  sup.  p.  117. 

(c)  The  Masters,  temp.  Chas.  I.  (Cotton. 
MS.  Leg.  Jud.  123),  say—"  Doth  not  the 
Master  of  the  Rolls,  who  has  no  warrant  to 
sit  next  the  Lord  Chancellor  upon  the  High 
Bench,  but  that  he  is  '  primus  de  praedicto  nu- 
mero  duodeno,'  nor  hath  any  jurisdiction 
there ,  but  as  a  Master,  &c. "  In  consequence  of 
the  controversy  on  this  subject,  carried  on  by 
the  author  of  the  History  of  the  Chancery  and 
the  Discourse  on  the  Judicial  authority  of  the 
Master  of  the  Rolls,  and  the  author  of  the 
Legal  Judicature  in  Chancery,  it  was  declared 
by  the  3  Geo.  II.  c.  30,  "  that  all  decrees  and 
orders  of  the  Master  of  the  Rolls,  excepting 
such  as,  according  to  the  course  of  the  court, 
ought  only  to  be  made  by  the  Lord  Chancellor, 
were  valid,  subject  to  appeal  to  the  Lord  Chan- 
cellor ;  but  all  such  decrees  and  orders  were 


to  be  signed  by  the  Lord  Chancellor  prior  to 
inrolment."  Now  the  exception  in  this  sta- 
tute, at  least  as  regards  Pleas  and  Demurrers, 
has  been  removed,  and  the  M.  R.  no  longer 
sits  for,  or  in  the  absence  only  of,  the  Chan- 
cellor ;  see  Stat.  3  &  4  Will.  IV.  c.  94  §  24. 

{d)  Supra,  p.  238. 

(e)  Ord.  Cancell.  12  Rich.  II.,  Sanders's 
Orders,  p.  1. 

(/)  Or  "Concilium  Regis  in  Cancellaria," 
Treatise  of  theMasters,Hargrave's  Law  Tracts, 
p.  295.  The  Clerks  anciently  lived  toge- 
ther, either  in  the  king's  house,  or  some  special 
hostel  appointed  for  them.  These  Clerks  had 
their  lodging  and  diet  provided  for  them  ;  be- 
sides which  they  had  12  tuns  of  wine  a  year  (one 
a  month)  allowed  them  from  the  king's  cellar, 
through  the  Lord  Keeper  (temp. Richard  II.). 
They  had  also  an  allowance  from  the  king  for 
robes,  for  horse  provender,  boat  conveyance  to 
and  from  Westminster,  and  that  in  the  best 
manner,  and  fuel  out  of  the  king's  park 
(temp.  Edw.  III.).  They  were  wont,  also,  to 
be  extraordinarily  rewarded  with  sums  of 
money,  pensions,  grants  of  licences,  and  wines 
from  the  butler  of  England,  and  with  prefer- 
ment to  higher  places  ;  this  was  over  and 
above  the  benefices  which  were  conferred  upon 
them.  See  Treatise  of  the  Masters,  315.  6,  7. 
In  the  5  Rich.  II.  there  was  a  complaint 
against  them  in  Parliament,  that  they  were 
over  fat,  both  in  body  and  purse,  and  put  the 
king  to  very  great  cost,  more  than  was  needed 
{ibid.  p.  314).  This  treatise  is  supposed  to 
have  been  written  by  one  of  the  Masters — 
temp.  Ellesmere,  C. 
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Master  of  the  Rolls  was  one  of  the  twelve,  and  their  chief  (a).  In  after- 
times  he  is  expressly  so  described  (5). 

In  the  reign  of  Edward  III.  these  twelve  Chief  Clerks  obtained  the 
style  or  title  of  Masters  (c). 

The  Masters,  as  before  mentioned,  besides  being  assistants  to  the 
Chancellor  (cZ),  became,  if  they  were  not  from  the  first,  a  component 
part  of  the  select  or  permanent  Council,  and  as  such  they  attended  the 
higher  house  of  Parliament  without  writ, — they  were  frequently 
appointed  Avith  others  as  receivers  of  petitions  (e). 

In  early  times  the  Masters,  as  well  as  the  Master  of  the  Rolls,  were 
appointed  by  the  King  (/);  but  in  the  reign  of  Edward  IV.  the  appoint- 
ment of  the  eleven  Masters  was  committed  to  the  Chancellor,  that  of 
the  Master  of  the  Rolls  remaining  with  the  King.  The  office,  from 
that  time,  was  conferred  by  the  Chancellor  placing  a  cap  on  the  Master's 
head  in  court  {g),  which  ceremony  was  continued  down  to  the  last  reign. 

The  patronage  of  all  the  livings  in  the  King's  gift  under  the  value 
of  twenty  marcs,  appears  to  have  been  committed  to  the  Cliancellor 
expressly  for  the  purpose  of  being  given  to  the  Clerks  of  the  Chan- 
cery (70,  but  in  the  reign  of  Elizabeth  this  source  of  emolument  with 


(a)  The  ordinances  (temp.  Rich.  II.)  above 
cited,  are  made  per  Dom.  Cancellarium  An- 
glise,  et  2}er  dtiodecim  Clericos  de  prima  forma 
ad  robas  in  Cancell.  Dom.  Reg.  By  these  ordi- 
nances it  was  "  CowcorfZa^MTO  quod  inter  omnes 
clericos  de  Cane,  tarn,  &c.,  de  cetero  teneatur 
et  observetur  ordo  subscrip.  viz.,  &c."  The 
first  section  relates  to  the  Master  of  the  Rolls 
and  his  clerks,  directing  that  he  should  have 
Six  clerks  instead  of  three,  as  theretofore,  &c. 
(Sanders,  p.  2);  it  must  have  been  as  one  of  the 
twelve  that  he  was  a  party  to  this  arrangement. 

{b)  Renovatio  ord.  Cancellarise,  supposed 
to  be  of  the  time  of  Hen.  V.,  Sanders,  vol.  i. 
p.  7  b.  In  the  first  year  of  Hen.  VI.  an  allow- 
ance is  made  to  the  Keeper  of  the  Rolls,  pro 
se  ac  sociis  suis,  &c.,  Close  Rolls,  cited,  Trea- 
tise of  the  Masters,  Harg.  L.  Tr.  p.  296. 

(c)  51  Edw.  III.  Treat,  of  the  Masters,295. 
Magister  vfas  a  high  title  of  dignity  amongst  the 
Romans,  from  whom  it  appears  to  have  been 
derived .  Thus  there  were  the  Magister  Populi, 
or  Dictator,  Magister  Equitum,  &c.,  Niebuhr, 
i.  596.  So  in  England  it  was  given  to  those 
who  held  the  high  offices  of  the  Master  of  the 
Horse  (1  Edw.  VI.)  and  Master  of  the  House- 
hold (32  Hen.  VIII.)  and  to  others,  and  it  is 
still  continued  ;  see  Pettus  on  Parliament,  c. 
16,  p.  378.  381.  In  the  Treatise  on  the 
Masters,  in  Mr.  Hargrave's  Tracts,  before 
cited,  this  and  the  more  ancient  title  of  the 
Masters,  Clerici  de  prima  forma,  are  traced  to 
corresponding  titles  among  the  Romans,  p.  297, 


et  seq.  citing  Cod.  J.  xii.  24.  7  ;  xxvi.  1,  2.  Sec. 

{d)  "  The  Sis  Masters,"  says  Sir  Thomas 
Smith,  "  are  assistants  in  the  Court  to  shew 
what  is  the  Equity  of  the  Civil  Law,  and  what 
is  Cotiscience,"  Commonwealth  of  England, 
p.  121,  ed.  1663,  12mo.  Dr.  Irving.  So  that 
it  would  appear  there  were  only  six  in  his 
time  (Edw.  VI.  and  Elizabeth). 

(e)  Harg.  L.  Tr.  308,  309. 

(f)7  Edw.  III.,  49  Edw.  III.,  2  Hen.  IV. 
Treatise  on  the  Masters,  p.  293.  In  the  21 
Edw.  III.  the  King  called  unto  him  his 
Chancellor,  Treasurer,  his  Justices,  and  his 
Clerks  of  Robes  in  Chancery  (Close  Rolls 
22  Edw.  III.) ;  it  was  to  obtain  their  opinions 
concerning  a  suspicious  deed  of  release.  Treat, 
of  the  Masters,  297. 

(g)  Treatise  of  the  Masters  ;  Harg.  Tracts, 
p.  293-4.  This  ceremony  also  is  there 
traced  to  a  Roman  custom.  Still  the  Masters 
received  robes  or  satisfaction  for  robes  and 
other  benefits  from  the  King,  and  they  de- 
scribed themselves  as  the  King's  sworn  ser- 
vants. See  their  statement  of  the  nature  and 
privileges  of  their  office,  temp.  Car.  I.  Leg- 
Jud.  72.  Their  oath  was  prescribed  by  stat. 
13  Edw.  III.  Leg.  Jud.  101.  After  an  interval 
of  nearly  four  hundred  years  they  are  again  ap- 
pointed bypatent  from  theCrown;  w.sup.  356. 

(h)  See  the  petition,  4  Edw.  III.  1330,  and 
the  answer,  Sander's  Orders,  i.  p.  7,  note, 
and  the  orders  of  the  Chancery,  12  Rich.  II, 
z6.  p.  6;  Y.  B.  28  Edw.  III.  3. 
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many  others  had  been  cut  off  from  the  Masters,  though  it  is  probable 
that  the  office  had  then  begun  to  be  sold  ;  they  had  no  doubt  contrived 
some  way  or  other  to  make  up  for  the  loss  (a). 

The  Masters  appear  to  have  been  looked  upon  very  much  in  the  light 
of  the  Pedanei  Judices,  the  assistants  of  the  Roman  Prsetors  and  Pro- 
vincial Governors,  and  to  whom  tlie  latter  were  in  the  habit  of  dele- 
gating some  of  their  judicial  duties  {h).  The  Masters  evidently  so 
considered  themselves,  for  in  their  return  to  the  commission  issued  in 
the  40th  of  Elizabeth  to  inquire  into  the  abuses  of  the  officers  of  the 
Court  of  Chancery,  they  justified  the  taking  of  gratuities  by  citing  the 
civil  law  as  their  authority,  referring  no  doubt  to  Justinian's  Novel 
which  authorized  the  Pedanei  Judices  to  receive  gratuities  (c). 
What  makes  this  more  probable  is  that  the  references  to  the  Masters 
were  very  frequently  made  in  the  same  form  as  the  references  to  the 
Pedanei  Judices,  namely,  to  hear  and  determine  the  matter  "  if  they 
could,"  if  not  to  report  {d). 

It  would  appear  that  in  the  time  of  Henry  Y.  the  Keeper  of  the 
Rolls  or  one  of  the  Preceptors  if  present,  or  one  of  the  eleven  Masters 
in  Ordinary  present  in  Court,  might,  on  the  petition  of  the  counsel  or 
of  the  parties  or  their  attornies,  in  the  absence  of  the  Chancellor, 
dispose  of  applications  relating  to  procedure,  as  for  fixing  times  for 
answering  and  replying,  and  for  the  publications  of  depositions  and  the 

(a)  See  the  return  to  the  commission,  40  mandata  jurisdictio  est,  fingitur  vice  ejus  qui 

Eliz.  and  Treatise  of  the  Masters,   Harg.  p.  mandavit,   non    sua,"  Dig.  ii.  1.  16.    "  More 

316.      In   this  treatise  nothing   is   said  as  to  majorum,"  z&.  1.  5  ;  but  the  Preesides  were  pro- 

the  Masters   having  purchased  their    offices,  bibited  from  delegating  questions  relating  to 

(which,  however,  if  the  fact,  prudence  might  the  status  of  individuals,  which  was  a  peculiar 

induce    them    to   conceal,)    though    all    the  branch  of  extraordinary  jurisdiction,  Cod.  J. 

grievances     the     Masters    had    to    complain  iii.  3.  2.     This  was  after  the  ordinary  and  ex- 

of,   arising  from  their  having  been  deprived  traordinary  jurisdictions  were  amalgamated ; 

of  their  usual    emoluments,  are  enumerated  in  later  times  the  Prsesides  were  only  permitted 

with   great    minuteness.       On    the    27th    of  todelegatequestionsofminor  importance  to  the 

April,    1621,  Lord   Bacon  being    Chancellor,  Pedanei  Judices,  and  from  that  time  the  func- 

Sir  E.  Coke  affirmed  in  the  House  of  Com-  tions    of  the  Pedanei  Judices,   as   before  ob- 

mons,  that  150/.   a  piece   had  been  given  by  served,  may  have  been  much  of  the  nature  of 

eight  of  the   Masters  for  their  appointments,  those  which  are  exercised  by  the  Masters, 

and  that  was  the  reason  for  their  extortions,  (c)  Novel,  Ixsxiii.  c.  9. 

Comm.  Journ.  i.  p.  594.  The  sale  of  the  office  (d)    There    are    numerous    entries    in  the 

had  become  a  settled  practice  in  the  time  of  Registrar's    Books   in   this  form,  from  Hen. 

Charles  II.,  as  we  learn  from  North's  Life  of  VIII.  to  James  I.  inclusive  ;  several  of  them 

Guilford  ;  it  was  only  put  a  stop  to   by  Lord  will  be   cited — "  Placet  ut  judicibus,  si  quos 

Macclesfield  having  not  only  sold   the   office  gravitas  tua  disceptatores  dederit  insinues,  ut 

but  endeavoured   to  screen  the  Masters  from  delegata  sibi  negocia  lata  sententia  terni'ment  : 

the  corrupt  practices  they  had  resorted  to  in  nee  in  his  causis  in  quibus  pronunciare  debent 

order  to  reimburse  themselves.     See  the  first,  et  possunt   facultatem  sibi  parere  remittendi 

twelfth,   and   eight   succeeding  articles  of  his  ad  judicium  prsesidale  ;"  but  an  appeal  was 

Impeachment,  State  Trials,  vi.  p.  477.  fol.  ed.  given  to  the  PrEeses,  Cod.  Just.  iii.  3,  3,  et  v. 

(6)  "  Solet  Praetor  jurisdictionem  mandare,  et  ib.  I.  2.  a.d.  294,  both  Edicts  of  the  great  re- 

aut  omnem  mandat,  aut  speciem  unani;  at  is  cui  former,  Diocletian. 
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like,  though  they  were  not  to  make  any  definitive  order, — that  being 
reserved  for  the  Chancellor  or  Keeper  of  the  Great  Seal  (a). 

In  after-times  the  Master  of  the  Rolls,  as  before  noticed,  sometimes 
sat  for  the  Chancellor  in  his  absence,  at  the  Rolls  (&),  sometimes  he 
sat  together  with  the  Chancellor  (c).  The  Decrees  thus  made  are 
signed  by  the  Chancellor,  as  well  as  the  Master  of  the  Rolls  (c?),  but 
most  of  them  as  entered  are  signed  by  the  Master  of  the  Rolls  alone  (e). 

In  the  reign  of  Elizabeth,  it  had  become  the  constant  practice  to 
refer  causes,  sometimes  with,  sometimes  without  the  consent  of  the 
parties,  to  the  Master  of  the  Rolls  alone;  sometimes  jointly  (/)  with 
some  of  the  Judges,  especially  the  Chief  Justices  and  others  ;  some- 
times with  such  Master  as  he  should  choose  to  call  in  {g).  In  some 
cases  the  Lord  Keeper  consented  himself  to  be  umpire  if  the  referees 
should  disagree  (h). 

But  it  was  not  demurrers  and  causes  only  that  were  so  referred  to 
the  Master  of  the  Rolls  :  generally  speaking,  all  those  matters  which 
by  modern  usage  are  now  only  committed  to  the  Masters,  or  other 
officers  of  the  Court,  were  in  early  times,  promiscuously  and  in  like 


(a)  §  1 6  of  the  Revonatio  Ordinum  Cancell. 
Sanders's  Orders,  i.  p.  7  d. 

(6)  Crompton,  41  a;  Lord  EUesmere,  36. 
In  1584,  in  particular,  there  are  numerous 
orders  of  the  Master  of  the  Rolls  alone  in  the 
Registrar's  Books  ;  some  of  the  orders  are  on 
demurrers,  (see  Lib.  A.  1589,  fo.  298,)  some  on 
hearing  of  causes,  (ib.  fo.  697).  There  was  a 
regular  cause  book  for  the  Rolls  as  well  as  for 
the  Court,  a.d.  1591,  Reg.  Lib.fo.  367.  Pleas 
and  demurrers  were  at  this  time  usuallyreferred 
to  the  Master  of  the  Rolls,  Leg.  Jud.  144,  or 
to  a  Master,  Reg.  Lib,  A.  1590,  fo.  423,  et  v. 
infra. 

(c)  Reg.  Lib.  1  &  2  Edw.  VI.  fo.  61. 

(rf)  They  were  often  entered  "per  curiam," 
or  "  per  Cancellar."  Lord  EUesmere,  26.  By 
§  42  of  Lord  Bacon's  Orders,  the  decrees 
granted  at  the  Rolls  were  to  be  presented  to 
his  Lordship,  with  the  orders,  whereupon  they 
were  drawn  up,  within  two  or  three  days  after 
every  term,  Beames,  p.  21. 

(e)  Reg.  Lib.  A. 1591,  fo.  248,  &c. 

(f)  References  by  consent — cause  referred 
to  Master  of  the  RoUs  by  consent,  to  deter- 
mine by  a  particular  day,  if  he  so  can,  if  not 
the  parties  left  to  the  Common  Law,  Lord 
Derby  v.  Newdigate,  Reg.  Lib.  3  &  4  Eliz. 
fo.  20.  Reference  by  consent  to  the  Master 
of  the  Rolls  to  end  the  whole  matter,  Reg. 
Lib.  A,  1566-7,  fo.  321 ;  there  are  numerous 
similar  instances. 

Without  consent. — Orders,  without  consent. 


fixing  a  time  for  the  making  the  award  or 
report.  Squire  v,  Acton,  1  &  2  Edw.  VI. 
86  b ;  Godtvyn  v.  Grimes,  3  &  4  Eliz.  fo. 
139  ;  et  V.  5  &  6  Eliz.  395.  Case  of  great 
extremity,  (Bill  to  be  relieved  from  a  foolish 
wager,)  referred  to  M.  R.,  B.  1583,  fo.  48. 

References  to  the  Master  of  the  Rolls,  ivith 
others,  by  consent, — cause  to  be  heard  and 
determined  by  the  Lord  Treasurer  and  M.  R. 
if  the  Lord  Chancellor  should  not  have  con- 
venient leisure  to  hear  it,  WilJcs  v.  Sandlowe, 
1  &  2  Mary,  fo.  396.  By  consent,  cause  re- 
ferred to  M.  R.  with  C.  J.  of  C.  P.  4  &  5 
Eliz.  fo.  234.  To  the  Master  of  the  RoUs  and 
Dr.  Glynn  (Master),  to  make  report  to  the 
Chancellor,  Myles  v.  Martin,  1  &  2  Edw. 
VI.  fo.  13.  There  are  numberless  similar 
orders,  some  to  end  if  they  could,  if  not  to 
report. 

{g)  V.  int.  al.  Reg.  Lib.  8  &  9  Eliz.  fo. 
49. 

{h)  Int.  al.  Throckmorton  v.  Tracy,  Reg. 
Lib.  4  Phil.  &  M.  fo.  113.  Reference  to 
Lord  C.  J.  and  M.  R.,  Lord  C.  umpire, 
Essex  V.  Rogers,  5  P.  &  M.  and  1  &  2 
Eliz.  fo.  54.  In  Temple  v.  Hunter,  2  Phil. 
&  M.  fo.  43,  the  matter  in  dispute  was  re- 
ferred to  the  Archbishop  of  York  and  the 
Lord  C.  The  A.  B.  of  York  in  some  cases 
acted  as  sole  arbitrator,  Reg.  Lib.  1  Mary,  fo. 
43  ;  he  became  Chancellor,  1  Jan.  2  &  3 
Phil,  &  M,,  Hardy's  Catal.  p,  63. 
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manner,  committed  to  the  Master  of  the  Rolls — sometimes  to  him  alone, 
sometimes  to  him  and  other  Masters  (a). 

The  time  for  making  the  award  or  report  is  frequently  fixed  by  the 
order  (ft). 

The  examination  of  parties  personally,  and  on  interrogatories,  appears 
in  early  times  to  have  been  the  especial  business  of  the  Master  of  the 
Rolls  ;  and  bills  and  schedules  of  interrogatories  were,  as  before 
noticed,  sometimes  exhibited  to  him  for  this  particular  purpose  (c). 

The  business  transacted  by  the  Masters  in  the  reign  of  Elizabeth 
was  of  the  same  character  as  that  of  the  Master  of  the  Rolls  (rf). 
They  were  generally,  if  not  universally,  Ecclesiastics,  or  Doctors  of  the 
Civil  Law.  Some  of  the  Masters  appear  usually  to  have  sat  on  the 
bench  with  the  Chancellor,  covered  ^.s  it  appears,  to  advise  him,  if  called 
upon,  though  they  were  not  to  interfere  unless  required  (e). 

Occasionally,  it  seems,  the  Great  Seal  was  committed  to  the  care  of 
two  or  three  of  the  Masters  by  the  Chancellor  when  he  was  unable  to 


(a)  The  following  orders  are  chiefly  selected 
from  those  set  out  in  the  Legal  Judicature  of 
the  Court  of  Chancery  : — 

To  peruse  and  consider  of  the  interrogatories 
whereon  certain  persons  were  to  be  examined,  9 
Eliz.  &  23  Eliz.  Leg.  Jud.  Reg.  Lib.  1566-7, 
fo,  154. 

To  consider  whether  the  answer  was  suffi- 
cient ;  int.  al.  see  order.  Leg.  Jud.  p.  126,  note, 
and  Reg.  Lib.  Anon.  1  Edw.  VI.  fo.  22. 

To  consider  of  the  defendant's  title  to  the 
land  in  variance  ;  and  if  it  should  appear  that 
he  had  mistakenly  set  it  out  in  his  answer,  on 
the  report  of  the  Master  of  the  Rolls,  the 
court  would  give  liberty  to  the  defendant  to 
put  in  a  new  answer,  6  Eliz. 

To  consider  whether  the  defendants  had 
confessed  by  their  answer  the  having  the  will 
demanded  by  the  plaintiflf  or  any  other  will, 
21  Eliz. 

To  consider  whether  certain  bonds  and  as- 
surances were  good  and  sufficient,  17  Eliz. 

Money  in  dispute  was  sometimes  ordered  to 
be  paid  to  the  M.  R.  for  safe  custody,  1  &2 
Mary,  412  ;  22  &  23  Eliz.  ;  and  see  Michell  v. 
Myr,  temp.  Edw.  IV.  Cal.  i.  p.  87. 

Deeds  and  papers  ordered  to  be  deposited 
with  the  M.  R.  4  Edw.  VI. ;  6  &  7  Edw.  VI. 

The  Master  of  the  Rolls  (with  a  Master) 
ordered  to  tax  costs,  1  Mary,  B.  fo.  37. — 
To  strike  a  Jury,  15  Eliz. 

{b)  Int.  al.  5  P.  &  M.,  and  1  &  2  Eliz.  fo. 
64  ;  C.  J.  and  M.  R.  arbitrators  ;  3  &  4  Eliz. 
fo.  139  ;  10  Eliz.  Leg.  Jud.  134. 

(c)  See  the  case  4th  Nov,  12  Hen.  VI.  Leg. 


Jud.  233 ;  Cal.  i.  59,  and  see  Leg.  Jud.  234 ; 
Treatise  of  the  Masters,  p.  304. 

{d)  31  May,  1621,  it  was  resolved  in  the 
Grand  Committee  of  Justice,  that  the  Masters 
should  not  take  fees  for  references,  nov  judge 
causes ;  and  the  Master  of  the  Rolls  was  to 
communicate  this  to  the  Masters,  Com. 
Journ.  i.  632. 

(e)  Sir  R.  Cotton's  MS.  Leg.  Jud.  p.  84, 
Statement  by  the  Masters  of  the  privileges  of 
their  office,  temp.  Car.  I.  ib.  72  ;  Treatise  by 
Lord  Ellesmere,  cited  Leg.  Jud.  70,  and  the 
order,  15  June,  11  Eliz.  there  cited;  Treatise 
of  the  Masters,  Harg.  Tracts,  p.  298.  By 
the  order  of  Lord  C.  Hatton,  Reg.  Lib.  B. 
1589,  fo.  498,  the  Six  clerks  are  ordered  so  to 
stand  in  their  places  on  each  side  of  the  court 
as  not  to  intercept  the  view  of  the  counsel  by 
the  Masters.  Lord  Ellesmere  says,  "they  were 
for  the  most  part  Doctors  of  the  Civil  Law, 
and  assisted  the  court  to  shew  what  is  the 
Equity  of  the  Civil  Law,  and  what  is  Cori' 
science,'"  p.  37,  et  v.  sup.  360,  n.  (d). 

In  the  time  of  Charles  I.  it  appears  that  it 
had  become  usual  to  appoint  laymen,  or  com- 
mon lawyers,  as  Masters.  The  Archbishop 
of  Canterbury  prevailed  on  that  monarch  to 
direct  that  one-half  of  the  Masters  in  Chancery 
should  always  be  civil  lawyers,  and  that  no 
others  should  serve  him  as  Masters  of  Request. 
This  seems  to  have  greatly  widened  the 
breach  then  existing  between  the  common 
lawyers  and  the  ecclesiastical  body,  Claren- 
don, Hist.  ii.  305,  ed.  1720. 
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attend  by  sickness  or  otherwise,  and  on  these  occasions  the  Masters 
sat  for  the  Chancellor  on  seal  days  to  hear  motions  (a). 

In  the  12  Edward  II.  there  is  a  judgment  given  on  the  common  law 
side,  by  the  view  of  Wm.  de  Armines,  Lord  Keeper  and  Master  of 
the  Rolls,  Rob.  Bardelly  and  other  Clerks  of  the  Chancery,  as  the 
counsel  of  the  Chancellor  (b). 

References  in  causes  were  made  to  the  Masters  by  the  Chancellor 
so  early  as  the  reign  of  Richard  II.  (c). 

Demurrers (cZ),  and  all  other  matters  above  described  as  having  been 
referred  to  the  Master  of  the  Rolls,  were  also,  down  to  the  time  of 
Lord  Bacon,  referred  by  the  Lord  Chancellor  to  Masters,  sometimes 
jointly  with  the  Master  of  the  Rolls  or  others,  sometimes  to  masters 
alone  (e).  These  references,  though  they  did  not  begin,  as  is  supposed 
by  some,  in  Wolsey's  Chancellorship,  greatly  increased  during  his 
time.  Sir  E.  Coke,  as  will  hereafter  be  noticed,  denounced  these 
references  as  being  contrary  to  law. 

When  the  suit  depended  on  a  matter  of  account,  it  was  usually,  in 
Lord  Bacon's  time  always,  referred  to  one  of  the  Masters  of  the  court 
to  take  the  account,  "  to  make  the  cause  more  ready  for  hearing"  (/). 
The  machinery  which  the  Court  of  Chancery  thus  had  at  its  command 
■was  so  infinitely  preferable  to  a  jury  for  such  purposes,  that  ultimately 
the  head  of  account,  as  we  shall  see,  became  a  very  important  head  of 
Chancery  Jurisdiction.  It  became  a  matter  of  course  that,  where  a 
trust  was  confessed,  a  decree  should  be  made  without  further  hearing 
for  taking  the  accounts  by  a  Master  (<7). 

Sometimes  the  matter  in  variance  was  committed  to  two  Masters, 
they  to  call  to  them  from  time  to  time  some  merchant  for  the  examina- 

(«)  Treatise  of  the  Masters,  p.  307,8.  They  Reference    to     two    Masters    to    enquire 

occasionally  heard  motions  so  late  as  23  Eliz.  whether,    in  reason   or   equity,  3/.  for  rent 

Leg.  Jud.  80.  should   be    defalked   or   deducted    from    the 

{b)  Ijcg.  Jud.  67,  8,  et  V.  G9.  plaintiff:  on   their   report   in   favour  of  the 

(c)   21    Rich.  II.   Leg.  Jud.   76,  examina-  debt,    the    decree    was    made     accordingly, 

tion  taken  by  two  Masters  prcpcepio  Cancel-  7  &  8  Eliz.  fo.  355. 

larii,  touching  the   validity  of  a   Bond,   the  To  ascertain  on  the  pleadings  and  deposi- 

subject  of  a  suit  in  Chancery.  tions  how  much  is  confessed  to  be  due  or 

(rf)  Reg.  Lib.  A.  1590,  fo.  493,  1  Jas.  I.  proved,  7  &  8  Eliz.  362. 

fo.  744  ;  Leg.  Jud.   82.     Lord  Bacon  by  his  To  enquire  whether  by  former  decree  and 

Orders  (Tothill,  p.  4 7)  prohibited  this  practice,  the    provisions    of  a    will   under   which    the 

and    reserved    the   hearing    of    demurrers   to  plaintiffs  claimed,  they  were  to  lose  the  benefit 

himself.  of  the  decree  by  marrying  or  not,  B.  1574, 

(e)  Int.  al.     To  examine  the  pleadings  and  fo.  8. 

evidence,  to  see  whether  the  plaintiff  has  made  (/)  See  Lord  Bacon's  Orders,Tothill,p.49. 

his  pleadings  too   long,  and   to   examine  and  "  Matters  of  account  are  not  fit  for  the  court, 

understand  whether  the  plaintiff  hath,  accord-  but  are  to  be  prepared  by  reference  ;"  but  it 

iug  to  the  order  of  the  court,  proved  the  con-  was  to  be  under  the  decree  of  the  court,  that 

tents  of  his  bill,  and  to  report  to  the  court,  proper  directions  might  be  given  to  the  Master. 

Serle  v.  Stnkeley,  3  &  4  Eliz.  fo.  244.  {y)  Tothill,  p.  50,  Lord  Bacon's  Orders. 
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tion  of  the  books  of  account  (a).  The  Masters  also  went  into  the 
country  to  examine  witnesses  under  special  commissions  (&).  In  the 
reign  of  Elizabeth  there  were  Masters  Extraordinary  for  taking  affi- 
davits, and  doing  other  ministerial  acts  beyond  three  miles  from 
London  (c).  A  time  was  usually  fixed  for  the  Masters  to  make  their 
award  or  report  {d) ;  in  the  2  James  II.  the  Chancellor  (Jeffreys)  ex- 
pressed great  displeasure  at  one  of  the  Masters  for  having  made  his 
report  after  the  time  fixed  "as  if  it  had  not  been  obtained  gratis." 

If  nothing  were  said  against  the  judgment  or  decision  of  the  Master, 
it  was  perfected  or  confirmed  by  an  order  in  the  nature  of  a  decree  on 
further  directions,  and  the  parties  were  ordered  to  stand  and  abide 
by  and  perform  the  same  to  all  intents  and  purposes  as  if  the  matter 
had  been  judicially  set  down  by  the  court  (e). 

It  would  seem  that  Wolsey  and  some  of  his  successors  carried  this 
system  of  delegation  {f)  to  an  extent  that  rendered  it  an  abuse.  The 
great  Lord  Bacon,  then  Sir  Francis  Bacon,  on  taking  his  seat  as  Lord 
Keeper,  1617,  declared  that  he  would  keep  the  keys  of  the  court 
himself,  and  would  never  refer  any  demurrer  or  plea  tending  to  dis- 
charge or  dismiss  the  court  of  the  cause,  to  any  Master  in  Chancery, 
but  judge  of  it  himself,  or  at  least  by  the  Master  of  the  Rolls,  avoiding 
"  making  upon  the  matter  too  many  Chancellors,  by  relying  too  much 
upon  reports  of  the  Masters  as  concludent"  {g).  However  the  abuse 
was  continued  as  will  be  noticed  hereafter. 

Cardinal  Wolsey  {h),  of  his  own  authority,  issued  special  commis- 
sion to  the  Master  of  the  Rolls,  Judges,  and  others  for  the  despatch 
of  the  judicial  business  of  the  Lord  Chancellor  {i).     The  first  (Ji)  of 

(a)  Cowley  v.  Downes,  Reg.    Lib.  1   &  2  equity  judge.      "  A  strict  administration  of 
Edw.  VI.  fo.  136.  Aldermen  and  others  are  justice  took  place  during  Wolsey's  enjoyment 
sometimes  found  with  them,  Lib.  B.  1569,  fo.  of  the  high  office;    and  no  Chancellor  ever 
136.  discovered   greater  impartiality    in   his    deci- 
{h)  Treatise  of  the  Masters,  Harg.  p.  303.  sions,  deeper  penetration  in  his  judgments,  or 
(c)  Lord  C.  Hatton's  order,  cited,  Beames,  more  enlarged  knowledge  of  law  and  equity," 
48.  Hume,  iv.  p.  4,  quoting  Sir  Thomas  More  and 
{d)  Leg.  Jud.  87.  Stowe,  p.  504;  and  see  Lord  Campbell's  Lives, 
(e)  Leg.  Jud.  83-9.  i.  p.  501.     He  is  admitted  to  have  been  well 
(/)  The  Judges  held,  I.  Edw.  VI.  that  it  versed  in  the  civil  law,  though   he  does  not 
was  against  law  for  the  Chancellor  to  depute  appear  to  have  had  a  common  lawyer's  rever- 
his  judicial  duties,  Leg.  Jud.  86.  ence  for  the  doctrines  of  the  common  law,  nor 
{g)  Leg.  Jud.  p.  91,  92.  Lord  Bacon's  Or-  much  for  the  understandings  of  those,  who 
ders,  issued  1618,    Leg.  Jud.  144,  regarding  urged   before  him  that    those  doctrines  were 
the  Masters,  are   in  accordance  with    these  then  the  perfection  of  reason  ;  see  Lord  Camp- 
declarations,  V.    sup.   361,    n.   (i).      Sir   E.  bell's  Lives,  i.  499,  500. 
Philips,  M.  R.,  temp.  Jas.  L  is  much  com-  {i)  Lord  Campbell's  Lives,  i.  p.  500. 
mended  by   Mr.  Norbury,   his   cotemporary,           {Jc)   Lord   Southampton,    Chancellor  temp, 
for  ending  causes  himself  without  sending  re-  Edw.  VL  had  also  of  his  own  authority  issued 
ferences.                                   •  such  a  commission,  for  which,  amongst  other 
{h)  Arrogant,  contemptuous,  and  tyrannical  reasons,  he  was  displaced,  C.  P.  Coop.   Pro- 
as "Wolsey  appears  to  have  been,  yet  all  accounts  ceedings  in  Pari.  p.  10. 
seera  to  agree  in  describing  him  as  a  good 
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these  special  commissions,  l]th  July,  21  Henry  VIII.  is  not,  according 
to  the  commissions  of  after-times,  to  hear  and  determine  causes  gener- 
ally, but  only  such  as  were  particularly  referred  by  the  Chancellor  (a). 
The  Master  of  the  Rolls  has  ever  since  sat  separately  to  hear  causes, 
his  authority  having  been  confirmed  by  Act  of  Parliament,  as  has 
already  been  noticed. 

In  the  time  of  Richard  II.  the  Master  of  the  Rolls  had  Six  clerks 
to  assist  him  in  keeping  the  Records,  and  in  making  the  requisite 
entries  (b).  They  had  an  office  then,  and  until  the  late  abolition, 
called  the  Six  Clerks'  Office,  in  which  all  bills,  answers,  and  other 
pleadings  and  depositions  taken  by  commission,  were  filed  ;  and  down 
to  the  time  of  Charles  II.,  indeed  until  the  late  abolition,  all  decrees, 
dismissions,  and  other  records  were  there  kept.  They  were  under 
the  special  superintendence  of  the  Master  of  the  Rolls  (c) ;  each  clerk 
was  answerable  for  the  due  performance  of  his  duties ;  if  he  issued  a 
wrong  writ  the  party  might  recover  costs  against  him  (d). 

As  the  business  increased  it  was  found  necessary  to  appoint  two 
officers  as  Registrars,  to  take  down  the  decrees  and  orders  of  the 
court  (e),  and  their  books  were  directed  to  be  signed,  so  that  from 
this  time  there  were  recorded  precedents  to  be  referred  to  (/) ;  and  for 
the  ease  of  the  Master  of  the  Rolls,  as  it  is  said  by  the  author  of  the 
Legal  Judicature  in  Chancery,  two  Examiners  were  appointed  for  the 
examination  of  those  witnesses  who  came  up  to  be  examined  in  the 
court.  An  office  for  filing  affidavits  was  afterwards  carved  out  of  the 
Registrar's  Office.  The  next  subject  for  consideration  is  Tlie  original 
course  of  Procedure  in  the  Court  of  Chancery. 

(a)  The  Commissions  were  sometimes  di-  tam  ia  curia  Cancellarie  quam  extra  curiam, 
rected  to  the  M.R.  and  four  Judges,  six  Mas-  per  Dom.  Cancellarium  decreta  conseribant ; 
ters  and  others,  Leg.  Jud.  p.  142.  148  ;  two  ac  unus  eorum  apud  edes  suas,  alter  vero 
to  be  of  the  Master  of  the  Rolls,  Judges,  or  apud  Rotulos  de  Rotulorum  Magistro  attend- 
Masters,  ib.  148;  sometimes  to  him  with  three  ant,  ut  &c." 

Masters  and  others,  p.  149.  "  Item  quod  Tabelliones  nomina  partium,  et 

(b)  "Imprimis  quod  custos  Rotulorum  jam  Attornatorumsuorum  nomina,  ante  principium 
habeat  sex  clericos,  et  non  plures,  scribentes  omnium  actitorum  inscribant — ac  omnes  at- 
in  rotulis — nullus  uxoriatus  existat,"  Ord.  tornatos  monemus,  ut  quam  cito  ante  dictas 
Cane.  temp.  Rich.  II.  Sanders,  i.  p.  I  and  2;  querelas,  responsiones,  replicationes,  et  rejunc- 
§  4  of  the  Renovatio  Ordinum  is  to  same  tiones  seu  eorum  aliqua  recipiunt,  hsec  eadem 
effect.  registro  poni  procurabunt,  Subpena  &c."Re- 

(c)  Ord.  of  M.R.  5  Jan.  1635,  Beames'  novat.  Ord.  Cane.  Hen.  V.  §  11  §  13;  Sanders, 
p.  68  ;  as  regards  decrees,  this  must  refer  to  i.  p.  7  c. 

the  enrolments.  (/)  From  this  it  is  plain  that  the  Registrar's 

(rf)  Cary,  p.  Ill,  21  &  22  Eliz.  Books  now  to  be  found  in  the   Registrar's 

(c)  "Item  quod  sint duo notarii  sive Tabel-  Office,  which  extend  back  only  to  the  36  & 

liones  Cancellarie,  qui  omnia  acta  et  actitata,  37  of  Hen.  VIII.  are  only  a  continuation. 
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CHAPTER    VI. 

COURSE  OF  PROCEDURE   IN  THE   COURT  OF  CHANCERY  DOWN  TO 
THE  HEARING,  AND  THE  PRACTICE  OF  THE  COURT  GENERALLY. 

Section  I. —  The  Bill — Process  to  Compel  Appearance — Attachment — 

Process  of  Contempt^  ^x. 

The  mode  of  proceeding  in  the  Court  of  Chancery  after  it  had  thus 
become  established  as  a  separate  court,  though  it  has  been  adverted  to 
in  part  in  the  preceding  pages,  for  many  reasons  demands  more  par- 
ticular attention  ;  more  especially  as  much  of  the  jurisdiction  of  the 
court  had  its  origin  from  the  circumstance  of  its  mode  of  procedure 
being  better  adapted  for  the  purposes  of  justice  than  that  of  the 
Common  Law  Courts  in  pai'ticular  cases  though  the  subject-matter  itself 
might  be  of  legal  cognisance. 

Here  I  cannot  but  observe  that  if  the  Clerical  Chancellors  decided 
the  numerous  cases  that  were  brought  before  them  by  the  light  of  their 
own  understandings,  without  reference  to  principle  or  precedent,  that  is 
according  to  their  whim  or  caprice,  which  has  been  reiterated  by  almost 
every  common  law  Avriter  on  the  Court  of  Chancery  down  to  the  present 
day  (a)  ;  it  is  a  little  extraordinary  that  causes  should  have  been  brought 
to  a  hearing,  and  heard  with  so  much  of  ceremony  and  of  regard  to  form 
and  regularity  as  the  succeeding  pages  will  exliibit. 

It  has  been  observed  that  the  Court  of  Chancery  took  its  rise  from 
all  matters  of  grace  (and   the  granting  a   subpoena  was   a   matter  of 

(a)  "As  yet  (temp.  Jas.  I.)  the  proceedings  reign  of  Edw.  IIL  (v.  sup.  p.   340)  laid  the 

of  the  Court  of  Chancery  were  not  reported,  foundations  of  the  system  of  equity,  imperfect 

precedent  not  being  considered  binding  there  as  it  is  represented  to  'have  been,  which  the 

as  in  other  Courts."  See  Lord  Campbell's  Life  Clerical  Chancellors  transmitted  to  their  suc- 

of  L.  K.  Williams,  ii.  p.  457 ;    and    see    the  cessors,   y.   i.    269,    423,    5,    &c.    and    Lord 

description  of  the   Court,  i.  397,  425,  temp.  Campbell  thinks  that  the  case,  apart  of  which 

Edw.  IV.   and   p.   456,  499,    temp.  Cardinal  he  cites  from  the  Year  Books,  heard  by  A.B. 

Wolsey.     There   are  many  passages  of    like  Morton,  (4  Hen.   VIL  5.  which  case  will  be 

import;  those  which  relate  to  the  Court  under  noticed  hereafter.  Book   III,  ch.  x.)  and   the 

the  clerical  Chancellors  appear  to  have  been  meagre  abridgments  in  Brooke  and  Fitzherbert 

introduced    to    impress   the    reader  with  the  of  cases  found  in  the  repertories  of  the  Common 

notion  which  Lord  Coke   in  his   time    wished  Law  Courts,    support  his  views.     The  direct 

to  inculcate  (see   i.   p.   243)   that  everything  evidence  of  the,  as  I   conceive,  erroneous  na- 

went  wrong  because  Common  Law  Chancellors  tare  of  these  representations  will  be  noticed  as 

were  not  continued  to  be  appointed  after  the  we  proceed.     I  must  exempt  Mr.  Warren  from 

time  of  Edw.  III.,  v.  ib.  i.  263,  269,  ii.  211,  the  usual  common    law  notions  {prejudices   I 

It  is  more    than  insinuated    that    the    three  will  not  say)  on  this  subject, 
who  were  appointed  in  the  latter  part  of  the 

2  A  8 
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grace)  (a)  having  been  committed  by  general  delegation,  expressed  or 
implied,  from  the  King  to  the  Chancellor  ;  therefore  no  writ  was  neces- 
sary, as  at  Common  Law  (6),  to  give  jurisdiction  over  each  particular 
case  :  the  party  who  desired  relief  applied  as  he  would  to  Parliament, 
or  the  Council,  by  a  petition,  which  afterwards,  as  in  Parliament,  was 
called  a  Bill  (c).     This  Bill  commenced  the  Suit. 

The  proceedings,  as  we  learn  from  the  records  which  have  been 
printed  by  the  Record  Commissioners,  were  very  analogous  to  those  in 
the  Council,  which  have  been  already  adverted  to.  The  plaintiff  in 
his  bill  {d)  simply  detailed  the  facts  ;  it  was  not  necessary  that  the  bill 
should  use  any  particular  phraseology,  or  that  it  should  define  or  de- 
scribe the  cause  of  suit  in  any  set  or  definite  terras,  as  in  a  declaration 
at  law:  it  was  not  founded  on  2iWy  regula  juris ;  it  frequently  sought 
relief  against  some  rule  of  law.  All  that  the  plaintiff"  had  to  show  was 
that  his  was  a  case  which  ought  to  be  entertained  under  the  powers 
given  by  the  general  delegation  ;  what  were  the  kinds  of  cases  over  which 
jurisdiction  was  exercised  will  be  the  subject  of  after  consideration. 

The  bills  almost  universally  pray  a  subpoena,  sometimes  a  writ  of 
Habeas  Corpus  cum  causa,  or  writ  of  Certiorari  alone,  each  of  which 
has  been  already  described  ;  sometimes  for  a  subpoena  as  well  as  one  or 
other  of  those  writs  (e) ;  in  some  instances  a  serjeant-at-arms  to  bring- 
up  the  defendant  is  prayed  for  (/)  sometimes  an  injunction  {g). 
Some  of  the  bills  pray  for  surety  for  the  peace  as  well  as  other  relief; 
many  of  the  bills  simply  ask  for  relief  generally  {h).  In  one  instance 
the  bill  consists  of  interrogatories  upon  which  it  prays  that  the  defend- 
ant may  be  examined  {i).  The  bills  always  conclude  in  terms  of  sup- 
plication, as  "  for  the  reverence  of  God  and  for  work  of  Cliarity,"  the 

(a)  See  Treatise  of  Questions  in  Chancery,  lish  Bill,"    in    the  time   of  Lord  Ellesmere 

Harg.  Tracts,  i.  301 ;  Seton,  112  ;  The  terms  (Treatise,  p.  45),  though,  as  he  observes,  there 

"  Gratia  Cancellarise"    were  used  temp.  Edw.  were  some  bills  in  French  down  to  20  Hen.  VI. 

I.  Seton,  p.  7.  (e)  Cal.  i.  p.  22.  96. 

(S)  v.  «?/;;.  226-7.  (/)  Arnndell  v.  Berkeley,  tewp'  Hen.  VI. 

(c)  Some  bills  in  the  reign  of  Elizabeth  were  Cal.  i.  35,  f6.  48,  &c. 

still  addressed  to  the  Queen.       Thus  in  1569  {ff)  See  Cal.  ii.  p.  16,  temp.  Hen.  VI.  which 

there  is  a  bill  of  complaint  exhibited  to    the  bill  prays  a   supersedeas  of  the  action  ;  and 

Queen's  Majesty,  by  her  referred  to  the  Lord  Astel  v.  Causton,  temp.  Edw.  IV.  Cal.  i.  108, 

Keeper;  she  being  willing  that  if  the  substance  for  an  injunction.     Injunctions  against  waste, 

of  the  allegations  were  true  he  should   take  &c.  will  be  considered  under  a  separate  head, 

order  by  writ  of  injunction  or  otherwise  for  {h)     Cal.  i.  p.  1.  p-  10.  temp.  Kich.  II.  &c. 

restitution  to  the  plaintiff.    Accordingly  an  in-  Some  of  these  bills  will  be  referred  to  hereafter, 

junction  was  issued  with  the  usual  words   ''if  Sir  H.  Seton  has  concisely  arranged  the  whole 

the  suggestions,  &c.  be   true,"   Reg.  Lib.  B.  subject  under  distinct  heads,  and  much  of  this 

1569,  fo  304,  ;  another,  B.  1582,  fo.  322.  Chapter  is  taken   from  his   admirable  little 

(d)  The  first  Bill  in  English  in  the  printed  Treatise. 

Calendars  is  temp.  Hen.  V.;  before  that  time  («)  Mai/tew  v.  Oxenbri(/(/e,  teta^.Hea.  VI. 

they  were  in  French.     The  proceedings  in  the      Cal.  i.  59  ;  Discourse,  &c.  p.  95. 
Court  of  Chancery  were  designated  "  by  Eng- 
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plaintiff  sometimes  adding  "  and  he  shall  ever  pray  for  you"  (a) ; — "  and 
your  petitioner  shall  ever  pray,  &;c."  is  still  appended  to  every  petition 
to  the  Chancellor. 

In  ancient  times  the  subpoena  was  not  issued  unless  the  case  stated 
in  the  bill  was  considered  to  warrant  it  (6),  and  the  Chancellor  some- 
times took  the  advice  of  some  of  the  Judges  on  the  subject  (c).  Some- 
times a  letter  was  first  written  by  the  Chancellor  urging  the  defendant 
to  do  justice  to  the  plaintiff  (c?).  Letters  missive  to  peers  and  "  persons 
of  honour,"  first  appear  in  the  time  of  Elizabeth  (e).  There  are  many 
entries  of  such  letters  missive  in  the  registrar's  books  of  that  and  the 
subsequent  reigns. 

By  Lord  Wriothesley's  Orders,  37  Hen.  VIIL  (/),  no  subpoena  was  to 
issue  without  a  bill  and  the  hand  of  the  maker  to  it,  upon  pain  of  costs 
to  be  levied  upon  the  clerk    who  issued  the  process,  or  his  master. 

From  an  early  period (^)  the  Signature  of  counsel  "practising  at 
the  Chancery  bar,"  was  required  to  every  bill, — that  sanction  for  the 
issuing  of  the  subpoena  was  substituted  for  the  personal  examination 
of  the  bill  by  the  Chancellor;  it  was  besides  a  security  against  the  intro- 
duction of  scandalous  and  irrelevant  matter  with  which  the  parties 
were,  as  will  presently  be  seen,  too  apt  to  defile  the  records  when 
left  to  themselves. 

The  subpoena  required  the  defendant  to  appear  '■'in  propria  persona"  (h) 
in  the  Chancery  at  a  day  named,  to  answer  to  what  should  then  and 
there  be  objected  to  him,  "  et  ad  faciendum  ulterius  et  recipiendum  quod 
Curia  nostra  consideraverit  f  a  penalty  was  added  in  the  event  of  dis- 
obedience (i),  from  whence  the  writ  obtained  the  name  of  subpcena. 

(a)  Int.  al.  see  Discourse  on  the  Judicial  conficiat  et  ad  sigillutn  producat  priusquam 
Authority  of  the  M.  R.  p.  98.  This  was  a  bill  billam  cum  manu  unius  Consiliariorum  barram 
addressed  to  the  Earl  of  Salisbury  during  his  CancellaricB/requeniancium  recipiait  et'm^lnm 
year  of  office,  temp.  Hen.  VI.  Cancellarie  imponat  sub  pena  deposicionis  ad 

(b)  See  the  case  Y.  B.  22  Edw.  IV.  6,  Bro.  scribendum  manere  ad  sigillum,"  Section,  17, 
Conscience,  23.     Sir  Thos.  More  adhered  to  Sanders,  i.  7  d. 

this  practice,  Roper's  Life,  Barrington,  p.  308,  (h)  The  matters  brought  before  the  court, 
Notes.  Lord  C.  Wriothesley  charged  the  as  will  be  noticed  hereafter,  were  to  a  great 
Masters  with  the  duty  of  seeing  that  all  process  extent  of  a  criminal  nature,  and  in  criminal 
was  correct  m  form  prior  to  its  being  sealed,  proceedings  personal  appearance  is  still  re- 
Sanders,  vol.  i.  p.  8.  quired.     The   bringing   up   persons   from    all 

(c)  Norbury's  Treatise,   Harg.  L.  Tr.  332.  parts  of  the  country  is  one  of  Mr.  Norbury's 

(d)  Leg.  Judic.  in  Ch.  243.  complaints,  temp.  Jas.  I. 

(e)  Cal.  i.  144  ;  Reg.  Lib.  8  &  9  Eliz.  fo.  74.  (/)  In  the  Cal.  i.  p.  5,  temp.  Rich.  II.  there 
(/)  At  the  end  of  the  first  Registrar's  Book      is  a  writ  omitting  the  penalty,  and  requiring 

extant.  the  defendant  to  appear  "  in  consilionostro  in 
(ff)  From  the  time  of  Sir  Thomas  More,  ac-  Cancellaria  ;"  it  purports  to  have  been  issued, 
cording  to  the  Treatise  of  the  Masters,  Har.  quibnsdam  ceriis  de  causis,  which  had  been 
Tracts,  302  ;  but  in  the  Renovatio  Ordinum  shewn  coram  nobis  in  Cancellaria.  This  is 
Cancellarise,  supposed  to  be  of  the  time  of  the  kind  of  writ  which  the  Commons  corn- 
Hen.  V.,  is  the  following  Order,  "  Item  quod  plained  of  under  the  name  of  "quibnsdam 
nullus  scribens  ad  sigillum  primum  processum  certis  de  causis."  In  the  Calendars,  vol.  i,  p. 
(videlicet)  breve   subpoena  ad    comparendum  27,  temp.  Hen.  VI.  there  is  a  regular  subpcena  ; 
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By  the  statute  15  Hen.  VI.  c.  4  (a),  before  noticed,  it  was  provided 
that  no  subpoena  should  issue  till  security  was  found  by  the  plaintiflf, 
to  satisfy  the  defendant  his  damages  and  expenses  in  the  event  of  his 
failing  to  prove  the  allegations  in  his  bill ;  but  this,  like  the  security 
to  prosecute  with  effect  in  the  original  writ  at  Common  Law,  and  the 
pledges  to  prosecute  added  to  the  declaration,  had  fallen  into  disuse,  or 
become  matter  of  mere  form  in  the  time  of  Elizabeth.  The  personal 
appearance  of  both  parties  was  considered  essential  that  both  might  be 
at  hand  to  give  all  the  information  the  court  might  require,  and  be 
ready  to  do  what  the  court  should  decree  ;  and  as  regards  the  plaintiff, 
that  he  might  be  there  to  answer  such  costs  as  might  be  awarded  against 
him  (b).  Originally  it  was  only  on  special  reasons  shewn,  as  great 
age  and  the  like,  that  a  person  was  allowed  to  sue  here  by  attorney  (c). 

If  the  defendant  did  not  after  service  {d)  of  the  subpoena  appear  at 
the  time  fixed,  or  get  an  order  for  the  extension  of  the  time  (e),  he 
was  treated  as  acting  in  contempt  of  the  court,  and  an  attachment 
issued  against  him  ;  a  second  and  a  third  attachment  was  sometimes 


the  form  was  never  varied  until  the  last  reign ; 
the  penalty  could  not  be  enforced  ut  patet, 
10  H.  VII.  14,  Crompt.  47  a.  It  is  matter 
of  surprise  that  John  de  Waltham,  M.  R., 
should  have  gained  so  much  celebrity  by  his 
supposed  invention  of  such  an  idle  form,  and 
moreover  that  it  should  have  been  continued 
down  to  our  day. 

(a)  This  is  treated  as  a  statute  by  Lord  Coke 
and  all  his  cotemporaries,  but  it  has  been 
doubted  whether  it  really  was  so  ;  see  Har- 
grave's  Note,  Law  Tr.  p.  348.  438. 

(5)  "  The  law  of  nature  requires,"  said  the 
Chancellor,  (Y.  B.  9  Edw.  IV.  14,  No.  9,)  "  that 
the  parties  shall  be  present."  Lord  K.  Bridg- 
inantook  occasion,  when  he  could,  to  examine 
the  parties  in  court,  North's  Life  of  Guildford, 
i.  219.  In  Elizabeth's  time  it  was  very  common. 
Thus  parties  were  called  upon  in  open  court  to 
say  whether  they  intended  to  do  as  the  Acts 
suggested,  (Reg.  Lib.  B.  1570,  fo.  383,)  and 
were  made  to  enter  into  recognizances  to  keep 
their  promises  to  the  court,  and  were  punished 
with  contempt  if  they  broke  them,  B.  1571, 
fo.  2,  &c. 

(c)  V.  Stonehouse  v.  Stanshawe,  temp.  Hen. 
VI.  Cal.  i.  29.  That  is  a  bill  praying  to  be  at 
liberty  to  make  attornies  to  sue  in  all  courts. 
In  the  time  of  Lord  Bacon,  every  suitor  who 
could  afford  it,  had  an  attorney  ;  see  his  Ta- 
ble of  Fees,  in  Tothill.  In  Lord  Eilesmere's 
Treatise,  p.  38,  and  in  Lord  K.  Coventry's 
Orders,  1635,  Beames,  p.  74,  it  is  said,  that 
the  Six  Clerks  were  the  only  attornies  in  the 
court ;  but  by  the  general  Order,  27  Hen. 
VIII.  the  Six  Clerks  were  to  stand  at  the  bar 


of  the  court,  three  on  one  side  and  three  on 
the  other,  without  speaking  or  crying,  but 
when  they  shall  be  commanded  by  the  court, 
Sanders's  Orders,  i.  p.  9.  The  notices  of 
"Attornati"  or  Attornies  in  the  RenovatioOrd. 
CancelL,  temp.  Hen.  V.  §  13,  ibid. ;  and  in 
Tothill,  8.  15.  24.  275  ;  and  the  Order  of 
Lord  C.  Hatton,  for  excluding  the  public,  by 
which  the  attornies  of  parties  were  to  be 
admitted,  seems  inconsistent  with  the  Six 
Clerks  having  been  the  only  attornies.  In 
Lord  Coventry's  time,  it  seems  the  under- 
clerks  were  the  acting  parties  ;  they  after- 
wards became  principals  in  executing  many  of 
the  original  duties  of  the  Six  Clerks.  Servi- 
entes,  narratores,  attorriati,  et  apprenticii,  are 
mentioned  by  Fleta  as  the  different  orders  of 
practitioners  in  his  time  (Edw.  II.),  Lib.  2,  c. 
37.  The  Statute  of  West.  2nd,  c.  10,  had  al- 
lowed suitors  to  appear  in  the  different  Courts 
of  Law  by  attorney.  Apprentices  at  law,  and 
attornies  at  law,  it  would  seem,  constituted 
formerly  one  class,  Serjeant  Manning's  Case 
of  the  Serjeants,  p.  188-9,  and  p.  45. 

(d)  In  one  case  the  bill  prays  a  subpoena  to 
the  sheriff  to  serve  the  subpoena  on  the  de- 
fendants, the  plaintiff  not  daring  to  serve 
them,  temp.  Hen.  VI.,  Cal.  i.  43.  The  old 
antipathy  to  this  writ  had  not  subsided  in  the 
time  of  Elizabeth  ;  the  registrar's  books  are 
full  of  complaints  of  the  outrages  committed 
on  the  servers  ;  it  was  well,  it  would  appear, 
if  they  escaped  without  broken  bones  :  one 
man  complains  of  having  been  made  to  eat  the 
subpoena,  A.  1592,  fo.  55. 

(e)  Cal.  i.  110,  Edw.  IV. 
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issued  (a).  In  early  times,  as  before  noticed,  the  sheriff  was  ordered 
to  distrain  on  the  defendant's  property,  if  he  made  default  {h) ;  accord- 
ing to  the  later  practice,  the  defendant  in  default  was  sent  to  the 
Fleet,  and  fined  at  the  discretion  of  the  court.  If  he  could  not  be 
found,  a  commission  of  rebellion  issued  against  him  (c). 

After  bill  filed,  an  injunction  {d)  or  Habeas  Corpus  cum  causis,  or 
Certiorari  might  be  applied  for,  on  a  sufficient  case  being  stated ;  and, 
according  to  the  early  practice,  as  it  would  appear  from  Lord  Bacon's 
Orders  after  noticed,  on  the  mere  statements  in  the  bill  (e),  before 
appearance  or  answer  (f).  In  certain  cases,  a  writ  of  ne  exeat  regno 
might  be  obtained  (g).  But  it  appears  that  it  was  frequently  made  a 
condition  to  the  obtaining  an  injunction,  that  the  money  in  question 
should  be  paid  into  court  (7i). 

In  the  time  of  James  I.,  an  injunction  to  stay  proceedings  at  law, 
might,  as  now,  be  obtained  as  of  course,  where  the  defendant  made 
default  in  appearing  or  answering  (i). 

When  an  injunction  was  applied  for  on  the  part  of  an  infant,  it  seems 
that  sureties  were  required  to  enter  into  a  bond  that  the  allegations  in 
the  bill  were  true  (k)  ;  and  in  many  cases,  down  to  1592,  plaintiffs  on 
applying  for  an  injunction  were  required  to  enter  into  a  recognizance 
to  prove  the  surmises  contained  in  the  bill  (Z). 

If  the  defendant  stood  out  the  process  of  subpoena,  the  attachment, 
the  second  attachment,  viz.,  attachment  with  proclamations,  and  a  com- 
mission of  rebellion,  without  appearing  or  answering,  if  the  suit  were 
about  land,  a  commission  was  issued  to  put  the  plaintiff  in  possession 
until  the  defendant  should  appear  or  answer,  as  the  case  might  be  (m). 
Lord  Bacon  confined  injunctions  for  possession  to  the  enforcing  of 
decrees. 

(a)  Cal.  ii.  p.  62,  Edw.  IV.  ed  by  the  plaintiff  may  be  dissolved. 
{b)  37  Edw.  III.  Introd.  to  Close  R.  p.  xxx.  (g)  Crompton,  65  b;  the  power  to  issue  the 

note.  writ  in  civil  cases  is  there  referred  to  stat.  5 

(f)  Crompt.  47  a.  Rich.  II.  c.  2. 

(d)  There  is  usually  this  clause  in  the  or-  (k)  Tothill,  p.  37  ;  and  see  the  case  of 
ders  for  injunctions,  "  if  so  be,"  that  the  facts  Mitchell  v.  Myrmyun,  Cal.  i.  p.  87. 

are  so  and  so,  Reg.  Lib.  1  Edw.  VI.  fo.  46,  (i)  Gary,  p.  160,  &c. 

&c.,  showing  they  were  then  granted  e^joar^e;  (^)  5  &  6  Eliz.  fo.  53. 

this   was   afterwards  the   subject   of  general  {T)  A.  1592-3,  fo.  774. 

orders,  infra.  (m)   Ratcliffe  r.  Haicliffe,    36,    37  Hen. 

(e)  Wolsey,  as  appears  from  the  articles  VIII.  fol.  227  ;  Ap.  Howel  v.  Dunne,  1  &  2 
on  his  impeachment  (Parkes,  62,  4  Inst.),  Edw.  VI.  fol.  12 ;  the  defendant  being  a 
amongst  his  other  arbitrary  acts,  granted  in-  person  of  honour  (a  knight),  the  Chancellor 
junctions  xvithout  bill.  had  previously  sent  him  a  letter  warning  him 

(/)  In  Coll  V.  Ovey,  Cal.  i.  108,  there  is      to  appear — as  he  did  to  peers, 
an  answer  praying  that  the  injunction  obtain- 
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Section  II. —  Commission  to  take  Answer — Answers — 
Disclaimers — Pleas. 

When  the  defendant  appeared  he  was,  according  to  the  original  con- 
stitution of  the  court,  examined  personally  before  the  Chancellor  («), 
latterly,  perhaps,  more  frequently  before  the  Master  of  the  Rolls.  No 
doubt  on  most  occasions,  when  the  party  appeared  personally,  a  re- 
commendation or  rebuke  from  the  Chancellor  settled  the  matter  at 
once  (5),  which  may  account  for  there  being  in  early  times  so  many 
bills  without  any  account  of  ulterior  proceedings.  There  are,  how- 
ever, several  entries  from  early  times  of  the  answers  and  examinations 
of  the  defendants  (c). 

If  the  defendant,  from  sickness,  or  for  any  other  reason,  could  not 
appear  personally  (cZ),  on  an  application  on  his  behalf  (e)  a  commis- 
sion under  the  Great  Seal  was  issued,  directed  to  one  or  more  persons, 
requiring  them  to  take  the  answer  and  examination  of  the  defendant  to 
the  bill,  which  was  for  this  purpose  annexed  to  the  commission,  on 
oath,  and  to  return  it  into  the  Chancery,  under  their  seals,  by  a  certain 
day  (/). 

If  the  defendant  had  no  interest  in  the  matter,  he  might  put  in  a 
Disclaimer  (g). 

The  defendant  besides  answering  the  bill,  as  required,  might  at  the 
same  time  make  his  defence  by  what  was  in  the  nature  of  a  plea  at  the 
common  law,  though,  as  before  noticed,  so  much  of  the  answer  as 
related  to  the  discovery  was  at  variance  with  all  the  rules  of  the 
common  law.  There  are  several  answers  which  appear  to  have  been 
drawn  under  legal  advice  {h),  or  perhaps  by  the  prothonotary  or  the 
clerks  of  the  Chancery,  acting,  in  this  respect,  like  the  prothonotaries 
at  law.  Many  begin  with  a  protestation  against  the  truth  and  suffi- 
ciency of  the  matter  contained  in  the  bill,  similar  to  that  which  is  now 

{a)  Cal.  i.  27,  28.  31.  42,  &c.  (e)  Down  to  James  I.  the  Master  of  the 

(b)  There  are  some  records  of  the  accords  Rolls  heard  motions  by  attornies,  and  their 
made  between  the  parties,  sometimes  with  clerks,  for  time  to  answer,  and  the  like  ;  just 
mutual  releases,  Cal.  i.  76,  temp.  Edw.  IV.  as  the  Masters  now  do  by  the  late  regulations, 
&c.  Norbury's  Treatise,  Hargr.Tr.  p.  438. 

(c)  Jofin  V.  Earl  of  Oxford,  Cal.  i.  27  ;  et  (/)  Int.  al.  Clyffordw.  Apulderfleld,  Cal.  i. 
V.  ib.  i.  28.  31.  42.  106,  temp.  Edw.  IV.,  there  is  also  the  return 

(d)  A  special  reason  had  to  be  given  to  ob-  to  the  commission. 

tain  a  commission  to  take  the  answer,  temp.  {g)  Thiskindof  pleading  is  first  mentioned 

Hen.  VIII.  and    his  successors,  v.  int.  al.  36  by  Tothill,  p.  15,  but  not  as  a  novelty. 
&  37  Hen.  VIII.  fol.  213  ;  5  &  6  Eliz.  fol.  (A)  In  the  time  of  Sir  N.  Bacon,  pleadings 

30  ;  B.  1754,  fol.  387  ;  but  then  it  was  on  ac-  appear  to  have  been  mostly  drawn  by  counsel, 

count  of  the  delay  it  occasioned.  Tothill,  p.  59  ;  et  v.  supra,  p.  369. 
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used  in  a  plea  (a).  It  is  very  common  for  the  answers  to  insist  that  the 
plaintiffs  remedy  is  at  common  law,  "  whereof  he  understands  not," 
says  the  defendant  in  one  case,  "  that  the  King's  Court  of  Chancery  in 
this  case  will  have  knowledge  ""(&),  or  in  the  Spiritual  Court  (c);  but  still 
the  defendant  usually  answers  tlie  bill :  one  defendant  proceeds  thus — 
"Nevertheless,  for  declaration  of  the  matter  to  you,  my  Lord  Chancellor, 
I  say,  &c. ;"  and  then  proceeds  to  answer  the  bill  (d).  The  answers 
frequently  end  with  a  general  traverse  of  the  facts  alleged  in  the  bill, 
and  an  offer  of  proof  of  the  facts  alleged  in  the  answer,  and  a  prayer 
to  be  dismissed,  with  costs,  under  the  statute  (e) — -just  as  is  the  prac- 
tice at  the  present  day. 

If  the  defendant  were  advised  that  the  bill  did  not  state  such  a  case 
as  called  for  an  answer,  he  might  insist  upon  this  defence  on  his  exa- 
mination before  the  Chancellor,  or,  no  doubt,  by  a  written  Demurrer ; 
but  if  the  demurrer  were  allowed,  he  could  not  obtain  any  costs,  for  it 
was  not  within  the  statute,  and  the  truth  of  the  matter  had  not  been 
tried  (/). 

If  the  defendant  desired  to  state  some  matter  not  appearing  in  the 
bill,  which  he  relied  upon  as  a  bar  even  to  his  affording  any  discovery, 
he  might  do  so  by  way  of  Plea,  and  pray  for  judgment  whether  he 
should  give  any  further  answer  (g). 

One  objection  that  the  defendant  might  raise  was,  want  of  proper 
Parties.  Thus,  in  the  8  Edw.  IV.,  one  of  three  executors  being  sued, 
he  objected  that  the  others  ought  to  be  parties,  and  the  objection  was 
allowed  ;  "  for  the  three,"  said  the  Chancellor,  "are  for  this  purpose 
but  one  person,  and  one  ought  not  in  conscience  to  be  sued  alone,  lest 
by  his  ignorance  of  what  has  been  done  he  may  be  damnified"  {h). 

(a)  Int.  al.  Cobbethorn  v.  Williams,  temp.  Demurrer  for  want  of  Equity.     The  Costs  on 

Hen.  VI.  Cal.  i.  52  ;  Seton,  118.  a  Demurrer,  whether  allowed  or  disallowed, 

{b)  Int.al.Arkenden\.  Sturkey,temTp.Y{€,n.  are  now  given.  See  Orders,  8  May,  1845, 
VI.  Cal.  i.  36;  this  is  the  first  answer  printed  sect.  45;  Sanders,  ii.  p.  1000;  Lord  Co- 
in the  Calendars.  ventry's   Orders,    sect.    15 ;    Sanders,    i.    p. 

(c)  Ibid,   and    Sharp   v.    Temper,    temp.  180-1. 
Edw.  IV.  Cal.  i.  64,  &c.  {g)    Thus  in  Beek  v.  Hesill,  temp.  Hen. 

{d)  Arkenden  v.  Sturkey,  ubi  sup.,  and  se-  IV.  Cal.  ii.  12,  is  a  plea  of  the  stat.  4  Hen. 

veral  others.  IV.  c.  23,  in  Latin,  though  the  statute  is  in 

(e)  Int.  al.  Pickering  v.  Tonge,  temp.  Hen.  French,  against  persons  being  called  upon  to 

VI.  Cal.  i.  56.  answer   in  the  King's  Council,  after  having 

(/)  See  7  Edw.  IV.  14,   Fitz.  Damage,  44;  obtained  judgment   at  law,    and    asking  for 

39  Hen.  VI.  26,   Brooke,   Consc.    6,   on    the  judgment  on  this  ground  ;  it  has  all  the  for- 

ground  that  the  remedy  was  by  Detinue  ;  and  mality  of  a  plea  at  law, 

see  the  Discourse  on  the  judicial  authority  of  {h)  Y.  B.  8   Edw.  IV.   5,  "  Jeo  adjugera 

the  Master  of  the  Rolls,  p.  96,  temp.  Hen.  sur  ceo  come  Judge  de  Conscience."  Stilling. 

VI.     In  the  Y.  Book,  7  Hen.  VII.  10,  No.  2,  ton.  Bishop   of  Bath  and  Wells,  was  Chan- 

also  there  is  a  Report  of  the  argument  of  a  cellor. 
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Section  III. — Reference  of  Answer  for  Insufficiency — Amendment  of  Bill 
—  Supplemental  Bill — Replication — Rejoinder — Bill  of  Revivor — 
Cross  Bill. 

When  the  answer  was  alleged  to  be  insufficient,  if  the  defendant 
submitted,  an  order  M^as  made  that  he  put  in  a  better  answer  (a);  if  he 
did  not  submit,  it  was  referred  to  the  Master  of  the  Rolls,  or  a  Mas- 
ter {h) ;  the  Master's  report  of  insufficiency  might  be  brought  before 
the  Chancellor  by  way  of  appeal  (c). 

A  plaintiff,  if  he  saw  occasion,  might  amend  his  bill  (rf),  or  he 
might  file  a  Supplemental  Bill,  stating  additional  facts,  before  or  after 
answer  (e).  On  the  death  of  a  party,  and  the  consequent  abatement 
as  it  is  called  of  the  suit,  the  mode  of  reviving  the  suit  was  then, 
as  now,  by  a  Bill  of  Revivor  by  or  against  the  representatives  of  the 
deceased  party.  In  the  time  of  Elizabeth  such  bills  against  the  heir, 
executor,  or  administrator  of  a  deceased  party  were  well  known  (/). 
The  marriage  of  a  female  plaintiff,  then,  as  now,  abated  the  suit,  and 
rendered  a  Bill  of  Revivor  by  the  husband  and  the  wife  necessary  {g). 

After  the  defendant's  answer  had  been  obtained,  whether  given 
personally  or  returned  by  commission,  the  next  step  was,  unless  the 
matter  were  settled,  for  the  plaintiff  to  file  a  Replication.  This 
might  be  by  way  of  general  {h)  denial  of  the  allegations  in  the  answer, 
or  it  might,  till  the  practice  was  altered  in  this  respect,  be  special, 
introducing  other  facts  and  circumstances  to  avoid  the  effect  of  the 
answer,  and  to  support  the  plaintiff's  case  {i). 

The  defendant  might  then  put  in  a  Rejoinder,   either  general   or 

(a)  See  Anon.  36  Hen.  VIII.  fol.  165.  (e)  The  only  early  printed  record  of  such 

(b)  Totbill,  49.  In  Sir  N.  Bacon's  time,  a  bill  is  of  one  before  answer,  and  praying 
the  plaintiff  took  out  a  subpoena  for  a  better  that  the  defendant  might  be  examined  on 
answer,  if  the  answer  were  found  to  be  in-  that,  together  with  the  original  bill,  temp. 
suflScient,  but  afterwards  an  attachment  was  Hen.  VI.  Cal.  ii.  24  ;  et  t.  16  Edw.  IV. 
issued.  Ellesmere,  70. 

(c)  A.  1592-3,  fo.  605,  an  answer  ha\ing  (/)  Tothill,  p.  12,  Subpoena  ad  revivendum, 
been  reported  to  be  insufficient  by  one  of  the  5  &  6  Eliz.  fo.  23. 

Masters,  on  the  application  of  the  defendant's  {g)  A.  1590,  fo.  214. 

counsel  alleging  that  a  Judge  of  Common  Law  {h)  Int.  aL  Baker  v.  Parson,  temp.  Edw. 

would  be  a  better  judge  of  the  sufficiency  of  IV.  Cal.  ii.  50. 

the  answer,  it  was  referred  to  Mr.  Serjeant  {i)    The  replications  generally  are  of  this 

Owen,  together  with  Dr.  Forth,  a  Master.  nature,  down  to  the  time  of  Elizabeth.     In 

7th  June,  1794 — Subpoena  awarded  against  Shakespere,  of  Stratford-on-Avon,  (father  of 

defendant,  to  answer  so  much  of  the  bill  as  thegreat  Shakespere,)  v.  iawjSer^,  the  repUca- 

the  Master  shall  find  to  be  insufficiently  an-  tion  to  an  answer,  setting  up  a  mortgage  and 

swered,  lib.  A.  fol.  274.  default  of  payment,  states  a  tender  according 

(d)  See  Totty  v.  Norton,  temp.  Edw.  IV.  to  the  proviso,  Cal.  i.  145. 
Cal,  i.  84,  and  14  Edw.  IV.  Subp.  15. 


Rejoinders — Rules  of  Pleading,  375 

special  (a),  and  there  is  an  instance,  temp.  Edward  IV.,  of  a  Surre- 
joinder {h). 

If  the  defendant  had  any  claim  to  set  up  against  the  plaintiff  by 
way  of  defence,  or  desired  to  have  the  advantage  of  a  discovery  from 
the  plaintiff  in  aid  of  his  defence,  he  might  file  a  Cross  Bill  against 
the  plaintiff  (c). 

No  record  remaineth  in  the  King's  Court,  says  St.  Germain,  of  the 
bill  or  any  other  proceeding  in  the  suit  {d),  that  is,  none  that  was 
equivalent  to  a  record  at  common  law ;  but  the  proceedings  were 
preserved,  as  we  know  from  many  of  them  being  extant,  though  in 
very  few  of  the  early  ones  are  all  the  proceedings  to  be  found. 

Section  IV. — Rides  of  Pleading — Repression  of  Scandal,  Impertinence 
and  Slander — and  of  Bills  for  Trifling  Matters. 

Attempts  were  made  by  the  practitioners  to  introduce  into  the  Court 
of  Chancery  the  technical  rules  of  pleading  which  prevailed  in  the 
courts  of  law  (e)  ;  but  the  Clerical  Chancellors  pertinaciously  and 
successfully  resisted  their  attempts,  "  car  il  seont  la,"  said  the 
Chancellor,  "  secundum  potestatem  absolutam — le  common  ley  secun- 
dum potestatem  ordinatam"  ( /"). 

"  In  the  Chancery,'"  said  Chancellor  Stillington,  who,  though  in 
other  respects,  perhaps,  not  a  very  estimable  person  {g),  seems  to  have 
done  more  than  any  other  Chancellor  before  his  time,  towards  settling 
the  rules  of  the  court,  "  a  man  shall  not  be  prejudiced  by  mispleader, 
or  for  default  of  form,  but  according  to  the  verity  of  the  matter;  we 
have  to  judge  according  to  conscience,  et  non  secundum  allegata'"  (h). 

(a)  In  Unell  v.  Fylding,  temp.  Edw.  IV.  (e)  Cal.  i.  p.  100,  there  is  a  rejoinder  in- 

Cal.  ii.  66.  the  Rejoinder  is  general.  sisting  that  the  Replication  was  a  departure, 

(h)  In  Worsleyv.  Bettescombe,  Cal.  ii.  47.  temp.  Edw.  IV. ;  the  same  objection  taken  and 

Special  Replications  (see Lord  Bacon's  Orders,  over-ruled,  temp.   Eliz.  Reg.   Lib.    B.  1574, 

infra)   and  all  subsequent  pleadings  on  the  fo.  48. 

part  of  the  plaintiff,  have  since  been  got  rid  {/)  Brooke,   Conscience,   3  ;  Cary,  p.  3. 

of,  by  suggesting  the  defendant's  case  origin-  {g)  Vestig.  Ang.  ii.  363, 4  ;  Lord  Campbell 

ally,  or  by  way  of  amendment  in  the  bill,  and  gives  Stillington  rather  a  favourable  character, 

meeting  it  by  way  of  charge,  to  which  the  i.  383.  387. 

defendant   may,    in   the   original    or  further  (A)  Y.  B.  9  Edw.  IV.  14,  No.  9;Bro.  Consc. 

answer,    give    the    answer   which   originally  6;  Jurisd.  5,  S.  C.        On  an  objection  being 

would  have  been  contained  in  a  rejoinder.  taken,  9  Edw.  IV.  fo.  41,  No.  36,  to  the  want 

(c)  Berryngton\.  Elyngham,   temp.  Hen.  of  certainty  in  a  bill,  the  same  Chancellor  said, 

VI.  Cal.  ii.  p.  11  ;   the  original   matter   had  "  Sir, — In  this  Court  it  is  not  requisite  that 

been  brought  into  Chancery  by  Hab.  Corp.  the  Bill   should  be   in  all   respects  certain, 

cum  causa. Etv.ib.-p- 57,  Saunderv.Saunder,  according  to  the  solemnity  of  the  common 

Bill  to  quiet  possession,  and  to  compel  party  law,  for  here  it  is  only  a  petitio7i,"  Vin.  Abr. 

to  execute  a  release  of  certain  lands.  iv.    361.    "The    Lord   Chancellor,    or   Lord 

{d)  Doctor  and  St.  i.  c.  17,  p.  50.  Keeper's  authority  is  not  tied  or  bound  by 
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The  Chancellor  added  (in  the  case,  9  Edward  IV.,  before  cited)  :  "  If  a 
man  should  allege  by  his  bill  that  one  had  done  him  wrong,  and  the 
defendant  should  say  nothing,  yet  if  it  should  appear  to  us  that  the 
defendant  had  done  no  wrong  to  the  plaintiff,  he  shall  not  recover." 
So  says  Lord  EUesmere  (a),  the  Chancellor  must  judge  according  to 
truth,  and  not  upon  default  of  the  party  as  at  common  law.  The  bill 
is  now  read  to  the  court,  though  pro  forma  only,  before  making  a 
decree  pro  confesso  (b).  Had  not  the  Clerical  Chancellors  resisted 
witli  effect  the  introduction  of  the  common  law  system  of  pleading, 
much  of  the  utility  of  the  court  would  have  been  destroyed ;  this  is 
one  of  the  many  advantages  that  resulted  from  the  court  having  been 
founded  by  persons  who  took  for  their  guide  the  principles  of  general 
jurisprudence,  and  looked  only  to  the  attainment  of  what  they  con- 
sidered to  be  substantial  justice. 

But  this  laxity  of  pleading  did  not  apply  to  a  Plea,  the  object 
of  which  was  to  stop  the  suit;  to  this  kind  of  pleading  a  strictness 
even  beyond  the  law  seems  always  to  have  been  applied  (c) :  as  a 
matter  of  discovery,  though  not  of  pleading,  a  defendant  was  bound 
to  answer  with  precision  to  those  facts  which  were  within  his  own 
knowledge  (d). 

Very  stringent  measures  were  taken  to  prevent  impertinent  matter 
from  being  introduced  into  answers,  and  other  subsequent  pleadings, 
of  which  the  orders  at  the  foot  will  serve  as  sufficient  illustrations  (e). 

any  certain  rule  of  pleading,"  Reg.  Lib.  A.  Between  William  Mylward,  Plaintiff. 

1594,  fo.  292  ;  Lord  K.  Puckering  on  a  re-  William  Weldon  and  others,  Defendants. 

hearing  of  Sir  C.   Hatton's  decree.      There  And  between  William  Weldon,  Plaintiff. 

are,  however,  now  certain  rules  which  have  And  William  Mylward,  Defendant. 

in  view  to  prevent  either  party  being  surprised,  8th  February,  1596. 

and  to  preserve  regularity  and  a  wholesome  "And  where  Richard  Mylward, the  plaintiff's 

degree  of  precision.  son,  did  confess  that  he  himself  did  heretofore 

(«)  Page  47.  draw  the  long  Replications  of  six  score  sheets 

(J)  The  modern  practice  for  takings  bills  of  paper,  which  heretofore  was  put  into  the 

pro    confesso     is    regulated    by    the    statute  court  by  the  plaintiff  to   the  answer  of  the 

IWill.  IV.  ch.  36,  sec.  15;  Sanders,  i.  738,  defendants;    in  which   Replication   much  im- 

et  serj.    And  by  the  subsequent  Orders  of  the  pertinent  and  idle  matter  was  inserted,  as  it 

lith  April,   1842,   Sanders,  ii.  906,  and  the  heretofore  seemed  to  his  Lordship,  of  purpose 

8th  May,  1845,  p.  987,  et  seq.  to  put  the  defendants  to  extraordinary  charges 

(c)  See  Mitford  on  Pleading,  p.  294  ;  the  and  that  he  used  no  advice  of  counsel  therein: 
Plea  of  the  Stat.  Hen.  IV,  in  the  Calendars  It  is  ordered  by  his  Lordship,  that  the  said 
before  referred  to,  is,  as  before  observed,  very  Richard  Mylward  be  forthwith  committed  to 
formally  drawn,  sup.  p.  373.  the  prison  of  the  Fleet  for  his  misdemeanor 

(d)  Executors  of  Sir  TV.  Cordel,  M,  R.,  v,  and  abuse  offered  to  this  court,"  Reg.  Lib. 
King,  Reg.  Lib.   B.  1582,    fo.  376,    et   vide  A.  1596,  fol.  GGl. 

Brooke,  Conscience,  26;    Fitz.,  Subpoena,  11  Same  Cause,  lOtli  February,  1596. 

and  12.  "  Forasmuch  as  it    now  appeared  to  this 

(e)  The  following  have  been  selected  as  court  by  a  report  made  by  the  now  Lord 
calculated  to  give  some  notion  of  the  despotic  Keeper  being  then  Master  of  the  Rolls,  upon 
authority  which  was  exercised  by  the  court  consideration  had  of  the  plaintiff's  Replication 
on  the  subject : —  according  to  an  order  of  the  7th  of  May,  of 
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^11 


There  are  some  orders  in  tlie  reign  of  Elizabeth  and  her  successors 
that  the  officers  should  never  again  file  any  pleading  signed  by  counsel 
who  had  drawn  pleadings  grossly  impertinent  {a).  By  Lord  Bacon's 
order,  if  any  pleading  were  found  to  be  of  immoderate  length,  both  the 
party  and  the  counsel  who  signed  it  were  to  be  fined.  Slander  ih)  was 
to  be  punished  by  commitment  and  ignominy  (c).  Punishment  was 
inflicted,  besides  costs,  against  parties  who  caused  vexatious  bills  to  be 
filed  {d) ;  and  bills  for  trifling  matters,  which,  from  the  multiplied 
orders  we  find  on  the  subject  must  have  been  numerous,  were  fre- 
quently dismissed  as  unworthy  the  dignity  of  the  court  (e). 


Anno  37  Reginse,  that  the  said  Replication 
doth  amount  to  six  score  sheets  of  paper,  and 
yet  all  the  matter  thereof  which  is  pertinent 
might  have  been  well  contrived  in  sixteen 
sheets  of  paper,  wherefore  the  plaintiff  was 
appointed  to  be  examined  to  find  out  who 
drew  the  same  Replication,  and  by  whose 
advice  it  was  done,  to  the  end  that  the  offender 
might,  for  example's  sake,  not  only  be  punished, 
but  also  be  fined  to  her  Majesty  for  that  offence ; 
and  that  the  defendant  might  have  his  charges 
sustained  thereby.  (The  execution  of  which 
order  was,  by  a  later  order  made  by  the  late 
Lord  Keeper  the  26th  of  June,  Anno  37th 
RegiuEe,  suspended  without  any  express  cause, 
shewed  thereof  in  that  order,  and  was  never 
since  called  upon  until  the  matter  came  to  be 
heard  on  Tuesday  last,  before  the  Lord  Keeper, 
at  which  time  some  mention  was  again  made 
of  the  same  Replication)  ;  and  for  that  it  now 
appeared  to  his  Lordship,  by  the  confession 
of  Richard  Mylward,  alias  Alexander,  the 
plaintiff's  son,  that  the  said  Richard  himself 
did  both  draw,  devise,  and  engross  the  same 
Replication,  and  because  his  Lordship  is  of 
opinion  that  such  an  abuse  is  not  in  any  sort 
to  be  tolerated — proceeding  of  a  malicious 
purpose  to  increase  the  defendant's  charge, 
and  being  fraught  with  raucli  impertinent 
matter  not  fit  for  the  court  :  It  is  tlierefore 
ordered,  that  the  warden  of  the  Fleet  shall 
take  the  said  Richard  Mylward,  alias  Alexander, 
into  his  custody,  and  shall  bring  him  into 
Westminster  Hall  on  Saturday  next,  about  10 
of  the  clock  in  the  forenoon,  and  then  and 
there  shall  cut  a  hole  in  the  midst  of  the 
same  engrossed  Replication  which  is  delivered 
unto  him  for  that  purpose,  and  put  the  said 
Richard's  head  through  the  same  hole,  and 
so  let  the  same  Replication  hang  about  his 
shoulders  with  the  written  side  outward,  and 
then,  the  same  so  hanging,  shall  lead  the  said 
Richard  bareheaded  and  barefaced  round  about 
Westminster  Hall,  whilst  the  Courts  are  sitting, 
and  shall  shew  him  at  the  Bar  of  every  of  the 
three  Courts  within  the  Hall,  and  then  shall 
take  him  back  again  to  the  Fleet,  and  keep 


him  prisoner  until  he  shall  have  paid  10/.  to 
her  Majesty  for  a  fine,  and  20  nobles  to  the 
defendant  for  his  costs  in  respect  of  the 
aforesaid  abuse,  which  fine  and  costs  are  now 
adjudged  and  imposed  upon  him  by  this  court 
for  the  abuse  aforesaid,"  Reg.  Lib.  A.  1596, 
fol.  672.  Sir  J.  Puckering,  Lord  Keeper. 
This  order  is  mentioned  by  Tothill,  but  his 
reference  is,  as  usual,  erroneous  ;  Mr.  Cecil 
Munro  kindly  searched  for  it  for  me  and  found 
it.  Replications  not  being  necessarily  signed 
by  counsel,  were  continually  referred  for 
slander;  v.  int.  at.  A.  1594,  fo.  459. 

(a)  Lord  K.  Egerton,  Cary,p.  38  ;  that  was 
a  case  of  a  demurrer.  The  order  29th  June, 
1660,  Sanders,  i.  p.  292,  is  to  the  same  effect ; 
and  see  p.  293,  an  order  of  Lord   Clarendon. 

(J)  Scandal  and  slander  were  not  uncommon. 
In  Reg.  Lib.  A.  1594,  fo.  771,  is  an  order  re- 
ferring a  bill  charging  "  forgery,  sorcery,  and 
other  abuses,  not  fit  to  be  spoken  of."  And 
two  Doctors,  Masters  of  the  Court,  were  to 
consider  of  the  bill,  and  report  how  much  was 
fit  to  be  answered,  and  how  much  was  not ; 
and  the  defendant  was  to  be  dismissed  from 
so  much  of  the  bill  as  contained  the  impertinent 
matter,  with  such  costs  as  the  court  should 
award;  and  see  A.  1595,  fo.  5. 

(c)  Lord  Bacon's  Orders,  Beames,  §  55,  56, 
p.  25  ;  Sanders,  i.  p.  116,  222.  In  one  case 
the  son  of  the  defendant,  who  was  suspected 
to  be  a  great  dealer  in  this  foul  practice 
(scandal),  was  ordered  to  be  examined  on 
interrogatories  as  to  the  scandal  in  the  de- 
fendant's answer,  and  the  Master  of  the  Rolls 
having  reported  that  he  and  one  Clifton  were 
both  privy  to  the  devising  the  slanderous 
answer,  they  were  both  committed  to  the  Fleet, 
and  the  answer  was  ordered  to  be  cancelled, 
Reg.  Lib.  A.  1581,  fo.  625  ;  and  see  A.  1591, 
fo.  658  ;  B.  1582,  fo.  322. 

(d)  4  &  5  Eliz.  fo.  45.  Sometimes  the 
order  was  made  against  the  counsel  as  well, 
Payne  v.  Webb,  1  Mary,  fo.  155. 

(e)  Thus  for  a  mare  and  colt,  value  40*. 
7  &  8  Eliz.  fo.  415  ;  a  gelding,  bridle,  and 
saddle,   8  &  9  Eliz.  fo.  322  ;  3  kine  and  20 
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Section  V. — Interlocutory  Applications,  Sfc. — Subpoena  duces  tecum — 
Production  of  Documents — Receiver. 

The  interlocutory  applications  by  motion  and  petition  (a)  which  could 
be  made  before  answer,  might,  of  course,  be  made  after  answer ;  the 
answer  would  furnish  ground  for  many  motions  that  could  not  be  made 
before,  as  for  the  production  of  deeds  and  documents  admitted  in  the 
answer  (5).  It  would  seem  that,  in  the  time  of  Elizabeth,  it  had  become 
the  practice  to  issue  a  Suhpcena  duces  tecum  to  compel  the  production 
of  documents  admitted  by  the  answer  to  be  in  the  defendant's  possession. 
Cause  might  be  shewn  against  it  on  the  return  (c),  and  the  same  course 
was  adopted  for  enforcing  the  payment  into  court  of  money  admitted 
to  be  in  the  hands  of  the  defendant,  or  for  which  he  appeared  by  his 
answer  to  be  accountable  (d).  So  the  plaintiff  might  apply  to  have  the 
property  sequestered  by  the  appointment  of  a  Receiver  (e). 

Certain  times  were  fixed,  anciently  it  would  seem  always  by  special 
orders,  within  which  each  proceeding  should  take  place,  which  might 
be  enlarged  by  special  application  (/).  Afterwards  times  were  fixed 
by  general  rules  of  practice  as  will  be  noticed  hereafter. 

Section  VI. — Preliminary  References — Evidence. 

In  early  times,  commissions  were  in  many  cases  issued  directed  to 
certain  persons;  sometimes  abishop(^),  usually  to  judges  {h),  to  examine 

sheep,  B.  1570,  fo,  11  ;  a  debt  of  40s.,  no  1575,  fo.  326. 

title  to  land  being  in  dispute,  8  &  9  Eliz.  187.  {d)  Reg.  Lib.  B.  1583,  fo.  489 ;  this  is  now 

It  was  against  this  description  of  bills  that  Sir  done  by  motion,  and  the  order  enforced  by 

C.  Hatton's  observations,  after  noticed,  were  process  of  contempt  or  commitment, 
probably  in  a  great  measure   directed:    the  (e)  20th  May,  1588,  order  for  sequestering 

prevalence  of  such  suits  will  in  some  degree  the  property  pending  the  litigation ;  there  are 

account  for  there  having  been  such  a  large  many  others,    both  as  to  real  and  personal 

number  of  subpoenas  issued  in  this  and  the  estate.    In  Reg.  Lib.  A.  1590,  fo.  109,  is  an 

beginning  of  the   subsequent   reign.      Lord  order,  unless  cause  shewn,  for  a  receiver  of 

Bacon  made  a  general  order   to  repress  the  a  moiety  of  the  profits  of  a  theatre  claimed  by 

practice  of  filing  such  bills.  the  plaintiff;  the  defendant  had  put  in  a  de- 

(a )  Mr.  Norbury,  temp.  Jas.  I.,  Harg.  L.  murrer,    and   it   had   been   overruled.       See 

Tra.,  complains  of  interlocutory  applications  Additional  Note  at  the  end  of  this  Chapter, 
being  then  the  great  cause  of  delay.  {/)  As  for  time  to  appear  and  answer,  and 

(Jb)  Pigot,  J.,  9  Edw.  IV.  41,  Fitz.  Subp.  for  a  commission  to  take  the  answer,  Cal.  ii. 
12;  Brooke,  Consc.  3,  recognises  the  juris-  102.  106  ;  i.  p.  110;  for  time  to  produce  wit- 
diction  of  the  Court  of  Chancery  to  compel  the  nesses,  ih.  i.  94.  96;  there  are  several  others, 
production  of  deeds;  in  that  case  the  plaintiff  See  Sir  Henry  Seton,  p.  121. 
and  defendant  had  a  common  interest  in  them  ;  {g)  Willebye  -v.  Fey/e,  Cal.  ii.  16,  directed 
and  see  Reg.  Lib.  B.  1575,  fo.  326  ;  A.  1576,  to  the  Bishop  of  Norwich  ;  one  of  the  parties 
fo.  31,  &c.     The  jurisdiction  as  to  the  Dis-  was  in  prison  there. 

covery  and  Production  of  documents  gene-  (A)  Int.  al.  Foly  v.  Norton,  temp.  Edw.  IV. 

rally,  will  be  noticed  under  a  separate  head.  Cal.  i.  p.  84,  to  Richard  Choke,  Knight,  and 

(c)  Reg.  Lib.  A.   1576,  fo.  31  ;  et  v.  B.  Richard  Bynyan,  Justices,  ib,  i.  69,  Choke 
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the  parties  and  their  witnesses,  and  thereupon  to  certify  the  Lord  Chan- 
cellor thereof,  that  he  might  thereupon  give  judgment  and  make  his 
decree  on  the  matter  in  controversy.  In  some  instances  the  commis- 
sion issued  before  answer  (a)  ;  a  second  and  a  third  commission  was 
sometimes  issued  (b). 

References  to  the  Master  of  the  Rolls,  the  Masters,  and  others  to  a 
great  extent  superseded  these  commissions.  There  are  numberless  in- 
stances of  such  references  in  the  reign  of  Elizabeth. 

There  are  several  returns  to  commissions  which  contain  the  examina- 
tion of  witnesses  only  (c)  ;  but  whether  the  examination  of  witnesses 
who  might  be  capable  of  attending  the  court  was  taken  exclusively 
in  writing,  as  now,  does  not  directly  appear  till  the  reign  of  Elizabeth; 
•we  can  only  judge  that  it  was  so  by  the  subsequent  usage  {d). 

In  the  reign  of  Elizabeth  there  were  distinct  officers  for  the  exami- 
nation of  witnesses  attached  to  the  court,  called  Examiners  ;  witnesses 
were  compelled  to  appear  by  subpoena  ad  testificandum  (e). 

Section  VII. —  General  Rules  of  Practice — Business  of  the  Court. 

In  the  time  of  Elizabeth  and  her  immediate  successors,  the  common 
rules  of  practice  of  the  court  had  become  well  settled,  differing  little 
in  principle  from  those  of  the  present  day  (/). 

"  The  plaintiff,"  says  Mr.  Norbury,  who  was  evidently  well  conversant 
with  the  subject  (g),  "prefers  his  bill,  and  the  defendant  is  to  make 
his  answer  within  eight  days  after  his  appearance,  unless,  upon  oath 
made  of  his  age  or  Impotency,  there  be  obtained  a  commission  to 
take  his  answer  in  the  country,  or  he  appear  and  make  oath  that 
he  cannot  answer  without  perusal  of  writings  or  conferences  with  per- 
sons remaining  in  a  remote  place,  when  he  hath  liberty  till  the  next 

and  Lakyn.      It  was  one  of  the  complaints  of  In  A.  1575,  fo.  262,  is  an  order  for  viva  voce 

the  Commons  that  the  time  of  the  Judges  was  examination  before  the  examiner ;  it  was  very 

injuriously  taken  up  in  executing  these  com-  commonbeforearbitratorsorrefereesappointed 

missions.  by  the  court  by  consent.    In  1727  there  is  an 

(a)  Fowler  v.  Iwardby,  Cal.  i.  69 ;  Edyngton  order  to  examine  a  witness  vivd  voce  after  pub- 

V.  Everard,  ii.  31.  lication,  1  Dickens,  R.  49. 

(6)  Moss  V.  Coke,  temp.  Rich.  III.  ib.  ii.  (e)  See  Cal.  i.  19,  i.  98. 

75.  (/)  It  seems  the  old  practice  since  restored 

(c)  Ib.  i.  74,  i.  85,  ii.  22;  Sir  H.  Seton,  (with  the  exception  of  injunctions  against  waste 

121.  126.  given  by  the  stat.  4  Anne,  c.  16,  §  22)  that 

{d)  Tothill  sets  out  the  practice  on  the  sub-  no  subpoena  should  issue  without  a  bill  first 

ject  when  taken  by  commission,  p.  17.  There  filed,  had  been  discontinued,  Tothill,  p.  1. 

are  some  notices  of  vivd  voce  examination  in  {y)  Abuses  and  remedies  of  Chancery,  by 

the  Reg.  Books,  temp.  Eliz. ;  Corp.  of  London  Mr.  George  Norbury,  and  presented  unto  the 

\.  Bishop  of  Ely,  B.  1568,  fo.  126,  before  Lord  Keeper,  temp.  James  I.  Margrave's  Law 

the  Lord  Keeper  and  two  Chief  Justices  ;   A.  Tracts,  page  436,  before  referred  to. 
1573,  fo.  302,  before  the  Master  of  the  Rolls. 
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Term  following  to  answer.  This  once  made  and  returned,  the  plaintiff 
may  instantly  reply  thereunto;  and  the  defendant  being  served  with 
process  ad  rejungendum,  must  either  rejoyne  or  lose  the  benefit  of  rejoin- 
ing within  other  eight  days,  and  then  examine  witnesses,  either  by 
commission  or  in  court,  which  being  published,  the  cause  is  at  hearing." 
Mr.  Norbury  adds,  "  This  may  be  performed  in  most  cases  within  two 
or  three  Terms,  and  within  five  at  the  utmost,  be  the  adverse  party 
never  so  perverse  or  refractory." 

This  writer,  who  was  the  reformer  of  the  court  of  his  time,  and  to 
whom  I  have  so  often  referred,  then  proceeds  to  point  out  the  great 
delays  that  not  unfrequently  took  place  (a),  which  he  attributes  to  the 
abusive  resort  to  motions,  and  other  interlocutory  applications,  such 
as  motions  for  injunctions,  for  settling  possession,  for  injunctions  against 
waste,  for  amending  answers,  for  referring  answers  for  insufficiency  in 
order  to  obtain  injunctions,  and  the  like  ;  and  the  registrar's  books 
fully  bear  him  out  (&).  Amongst  the  applications  which  so  occupied 
the  time  of  the  court  were  numberless  motions  for  the  committal  of 
persons  who  had  pei'petrated  outrages  on  the  servers  of  the  process  of 
the  court,  who  were  hardly  secure  of  their  lives  (c). 

There  are  continual  notices  of  the  arrears  of  causes  {d). 


Section  VIII. — Examination  of  Witnesses  ad  informandum 

Conscientiam  Judicis. 

A  strange  practice  which  then  prevailed,  of  examining  witnesses  to 
inform  the  conscience  of  the  judge  only,  deserves  particular  notice.  The 
depositions  taken  for  this  especial  purpose  were  delivered  to  the  judge, 

(a)  A  suit  which  had  lasted  twenty,  even  things  of  him,  but  I  was  disappointed, 
thirty  years,  was  not  uncommon  ;  see  C.  P.  (c)  There  is  a  complaint  by  one,  throughMr. 
Cooper,  Proceedings  in  Pari.  p.  3,  4,  .5.  This  Copley, hiscounsel,thathehadhadhisheadbro- 
perhaps,  was  partly  occasioned  by  the  aban-  ken,  B.  1586,  fo.  482  ;  by  another  that  the  de- 
donment  of  strict  rules  and  forms ;  but  the  fendant  assaulted  him  ;  and  on  some  person 
endeavour  to  settle  all  questions  connected  coming  to  his  assistance,  he  was  attacked  by 
with  the  subject  in  dispute  between  all  the  one  of  the  defendant's  abettors  with  a  long 
parties  having  any  interest  in  it,  and  to  pre-  pole,  and  by  another  with  a  sword  and  a 
serve  the  property  for  all  who  may  become  dagger,  (which  every  one  seems  to  have  ear- 
successively  entitled  to  it,  must  necessarily  ried  about  with  him,)  and  received  fifteen 
then,  as  now,  have  protracted  the  termination  wounds,  so  that  he  was  obliged  to  call  in  a 
of  many  suits,  irrespective  of  any  other  cause  ;  surgeon,  Reg.  L.  A.  1595.  From  the  com- 
V.  supra,  p.  254.  The  reader  will  probably  plaints  which  were  continually  made,  it  seems 
remember  Mr.  Gibbon's  judicious  reflections  that  every  sort  of  opprobrious  epithet  was  ap- 
on  this  subject,  at  the  end  of  his  44th  Chapter.  plied  to  the  process,  the  parties,  and  frequently 

(J))  In  some  Terms  there  are  not  above  three  to  the  Court.    This  was  in  the  time  of  the  Lay 

or  four  decrees.     I  particularly  directed  my  Chancellors  and  Lord  Keepers, 

search,  with  the  kind  assistance  of  Mr.  Cecil  {d)  V.  int.  al.   Reg.  Lib.    18  June,  1582, 

Munro,  to  Lord  Coventry's  time,  hoping  better  Sir  Thomas  Bromley,  Chancellor. 
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sealed  up  (a).  In  some  cases,  these  depositions  were  taken  by  consent 
of  both  parties  {h).  Sometimes  the  witnesses  were  examined  for  this 
purpose  after  publication  of  the  regular  depositions  (c).  These  deposi- 
tions were  not,  it  seems,  sent  to  the  arbitrators  when  the  cause  was 
referred  {d),  nor  to  the  judges,  when  an  issue  or  an  action  was  directed 
to  be  tried,  unless  by  consent  (e).  Where,  however,  a  decree  was 
founded  on  evidence  so  obtained,  no  doubt  the  purport  of  it  was  stated 
in  the  decree  as  drawn  up  ;  for  all  the  facts  on  which  the  decrees  are 
founded,  are  almost  uniformly  stated  with  particularity  in  the  regis- 
trar's books. 

Section  IX. — Suits  in  Forma  Pauperis. 

By  the  stat.  11  Hen.  VII.  c.  12,  poor  people  having  cause  of  action 
against  any  person,  were  to  have,  by  the  discretion  of  the  Chancellor, 
writs  original  and  writs  of  subpoena,  therefore  paying  nothing  ;  and  the 
Chancellor  was  to  assign  counsel  and  attornies  for  the  same. 

In  the  reigns  of  Elizabeth,  James,  and  Charles,  we  find  numerous 
orders  for  admitting  persons  to  sue  in  forma  pauperis,  and  assigning  to 
them  counsel  (/)  and  solicitors. 

It  was  very  common  to  accompany  the  application  with  a  certificate 
by  the  counsel  of  the  merits  of  the  case  {g).  Lord  C.  Hatton  used  fre- 
quently to  refer  it  to  the  Master,  where  there  was  no  certificate,  to 
consider  of  the  merits  of  the  case,  and  of  the  ability  of  the  plaintiff  (A). 
But  there  are  many  orders  which  appear  to  be  founded  simply  on  the 
aflridavit  that  the  plaintiff  was  not  worth  5/.  (^). 

If  the  pauper  abused  his  privilege,  or  obtained  it  on  false  representa- 
tions, which  appears  frequently  to  have  been  the  case,  he  was  imme- 
diately dispaupered  {k). 

(a)    Tothill,  p.  23,  286-7,    3  Jas.  I  ;    see  counsel,  and   ordered   them   to   act  for    the 

an  instance  Reg.  Lib.   1  &  2   Edw.  VI.  fo.  plaintiff. 

43,  Yoxley  v.  Brook.    The  practice  continued  {g)  V.  int.  al.  A.  1589,  fo.  395,  "  Upon  a 

to  the  time  of  Lord  Bacon,  Beames,  p.  33.  certificate  of  Mr.  Serjeant  Fleetwood,  Recorder 

{b)  Hubert  v.  Grief,  3  Eliz.  fo.  81 ;  8  &  9  of  London  and  of  Mr.  Flower,   to  the  Lord 

Eliz.  fo.  49 ;  the  cause  was  referred  to  arbi-  Chancellor,  of  the  equity  of  this  poor  maid- 

tration  by  consent.  servant,  and  also  of  her  good  and  honest  con- 

(c)  Reg.  Lib.  7  &  8  Eliz.  fo.  267  ;    Lib.  versation  of  life,  and  upon  oath  that  she  was 

A.  1566-7,  fo.  154.  not  worth  5/. ;"  Order  made. 

(jd) See  Lord Lyn7ieuxv.Miles,'^'EMz.io.  68.  (A)  Int.  al.  A.  1589,  fo.  493. 

(e)  Reg.  Lib.  5  &  6  Eliz.  fo.  72.  (i)  Int.  al.  A.  1590,  fo.  288. 

(/)  In  a  case  (3  &  4  Eliz.  fo.  302),  com-  {k)  Int.  al.  A.   1589,  fo.    199.      "Being 

plaint  was  made  that  all  the  counsel  had  re-  troublesome,  ill-disposed,  and  troubling  many, 

fused  to  appear  for  the  plaintiff  against  "  Mr  by  reason  he  is  admitted  a  pauper,"  &c. 
Wray  of  Lincoln's  Inn."    The  court  assigned 
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Some  general  orders  for  regulating  the  practice  of  the  court,  and 
the  mode  of  procedure,  were  made,  particularly  during  the  reign  of 
James  I.  (a).  But  as  they  related  to  the  execution  of  decrees,  as  well 
as  the  preliminary  proceedings,  I  propose,  in  the  first  place,  to  consider 
the  nature  of  the  Hearing,  and  the  mode  in  which  causes  were  disposed 
of,  which  has  been  a  little  anticipated,  and  of  the  form  and  nature  of 
the  Decrees  and  Orders  of  the  court,  and  the  mode  of  enforcing 
obedience  to  them. 

(a)  It  seems  that   accounts  were   opened  with  him  at  the  end  of  every  Term."     The 

between  counsel  and  solicitors  in  these  days,  defendant  demurred  ;  the  court   allowed  the 

"The  plaintiff  being   a   counsellor   at    law,  demurrer  wi*?  cawsa ,-  demurrer  affirmed,  and 

brought  his  bill  for  fees  due  to  him  from  the  the  bill  dismissed,  1  Rep.  Ch.  21, 
defendant,  being  a  solicitor,  and  was  to  account 


ADDITIONAL  NOTE  TO  CHAPTER  VI.,  p.  379. 

This  portion  of  the  practice  of  the  court  has  grown  up  to  be  of  immense  importance. 
It  appears  by  a  report  of  a  committee  of  the  House  of  Commons  in  Lord  Eldon's  time, 
(1811,)  that  in  two  several  periods  of  ten  years  each,  1745  to  1755,  and  1800  to  1810, 
the  number  of  causes  heard  in  the  former  period,  was  1638, — of  petitions  1653 — and  of 
motions  37,880  ;  in  the  latter  period  the  numbers  were — causes  685, — petitions  2718, 
— motions  58,063.  Deducting  a  large  number  for  those  which  related  to  procedure  only, 
and  those  which  were  brought  on  indirectly  to  decide  the  merits  of  the  cause,  it  would 
leave  a  very  large  residue  which  related  to  the  Preventive, — as  for  injunctions  and — 
the  Protective  and  Administrative  functions  of  the  court, — as  for  securing  the  property 
in  dispute,  for  receivers,  for  payment  of  money  into  court,  for  references  for  the  letting 
and  managing  of  trust  estates,  for  guardians  and  allowances  for  maintenance,  &c.,  see 
Professor  Parkes'  2nd  Letter,  p,  54;  subsequent  returns  fully  bear  out  the  same 
conclusions.  The  speedy  hearing  of  causes  which  has  happily  been  effected  by  the  late 
arrangements,  will,  of  course,  vary  the  proportions. 
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CHAPTER  VII. 

THE  HEARING— REFERENCES  TO  THE  MASTERS,  &c. 

The  Court  always  open — Chancellor  assisted  by  Masters  for  matters  of  Equity — and 
frequently  by  Judges  and  Serjeants — Cases  sent  for  the  Opinions  of  Judges — the 
Opinions  not  binding— References,  Forced  Compromises  and  Arbitrations,  Master  of 
the  Rolls  or  Chief  Justice,  sometimes  the  Chancellor,  Umpire — Consequent  increase  of 
"  Chamber  work  "  under  the  Lay  Chancellors — Other  unjudicial  Practices — Private 
Letters  sent  by  the  Chancellor  to  parties — Commiseration  for  the  Poor. 

The  Court  of  Chancery  was  always  open  without  reference  to  the  law 
terms  (a).  There  was,  at  least  from  the  time  of  Henry  V.  a  "  Chancery 
bar"  (5).  Cardinal  Wolsey,  when  Chancellor,  appears  to  have  been 
greatly  incommoded  by  the  numberless  applications  with  which  he  was 
regularly  beset  every  day  on  taking  his  seat.  Sir  Christopher  Hatton, 
to  get  rid  of  this  annoyance,  turned  the  Court  of  Chancery  into  a  private 
court,  at  least  for  a  time,  by  prohibiting  all  persons  other  than  noble- 
men and  privy  councillors,  and  the  parties  in  the  cause,  and  their 
solicitors,  and  such  as  were  of  her  Majesty's  counsel  learned  in  the 
law  as  theretofore  had  been  used,  from  coming  into  the  court  without 
special  leave  (c). 

The  Chancellor  almost  always,  down  to  the  time  of  Lord  Bacon  (d), 
had  the  Master  of  the  Rolls,  or  some  of  the  Masters  who  were  conversant 
with  the  Civil  (Roman)  law,  on  the  bench  to  assist  him  in  applying  the 
principles  of  equity  to  the  case  before  him  (e).  A  Registrar  attended  to 
takedown  in  writing  the  decree  of  the  Court  (/). 

It  was  very  common  to  call  in  the  assistance  of  some  of  the  judges 
or  Serjeants,  when  important  questions  of  law  or  of  fact  arose  (g). 
Many  instances  appear  in  the  Registrar's  books  of  Cases  sent  for  the 
opinions  of  the  judges  of  the  Common  Law  to  guide  or  assist  the  Chan- 
cellor in  making  his  decree  (h).     In  some  instances,  as  now,  the  bill 

(a)  "  Unius  Consiliariorum barram  Cancel-  (g)  Cal.  i.  p.  97,  temp.  Edw.  IV.  Case  34 
larie  frequentancium."  Renovat.  Ord.  Can-  Hen.  VI.  cited  by  Lord  K.  Egerton,  Moore 
cellar,  temp.  Hen.  V.  §  17  ;  Sanders  i.  p.  552  ;  37  Hen.  IV.  13  ;  39  Hen.  VI.  26  ;  and 
7,  d.  Brooke,   Consc.    23,    (where   the   Chancellor 

(b)  Tothill,  p.  9.  decided  the  case  in  conformity  with  the  Com- 

(c)  Reg.  L.  B.  1589,  fo.  498.  mon  Law,  as  declared  by  the  assistant  judges,) 

(d)  It  appears  from  the  registrar's  minute  Reeves,  iii.  p.  386  ;  and  see  Lord  Ellesmere's 
books,  extracts  from  which  have  been  furnish-  Treatise,  p.  51  ;  Cary,  R.  p.  4  6.  Occasionally 
ed  to  me  by  Mr.  Cecil  Monro,  that  Lord  Serjeants  only  were  called  in,  Fitz.  Subp. 
Shaftesbury  is  not  an  exception,  as  Lord  Camp-  15,  temp.  Edw.  IV.  "  The  matter  on  the  ori- 
bell  has  intimated  in  his  Life,  though  the  re-  ginal  hearing  being  something  doubtful," 
gistrar's  books  do  not  notice  the  assistants.  a  further  hearing  ordered,  at  which  two  of  the 

(e)  Seethe  Introduction  to  Choice  Cases  judges  are  to  be  called  in,  ^rorfer/;;  v.  Gt#orrf, 
in  Chancery  (1G72),  p.  71,  and  Dr.  Ridley  3  &4  Edw.  VI.  fo.  217.  Sometimes  (v.  int. 
there  cited,  et  infra.  c/.  5  &  6  Eliz.  fo.  118,)   the  two  Lord   Chief 

(/)  ARegistrar  also  attended  at  the  Rolls  to      Justices  were  called  in. 
inform  the  suitors  of  the  state  of  their  causes.  (h)  V.  int.  al.   Reg.  L.  B.    1570,  fo.  48. 

Renovat.  Ord. Cane.  §  11.  Case  sent  for  the  opinion  of  Dyer  C.J.  and 
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was  retained,  with  liberty  for  the  plaintiff  to  bring  an  action  ;  and 
sometimes  the  judge  who  tried  the  cause  was  directed,  if  any  matter  of 
equity  should  appear  in  the  case,  to  certify  it  on  the  postea  (a). 

The  practice  of  calling  in  the  judges  was  obviously  most  beneficial. 
It  enabled  the  Chancellor  to  ascertain,  with  accuracy,  what  the  law  was 
in  all  its  bearings,  so  that  he  might  judge  whether  it  was  necessary  or 
proper  that  it  should  be  controlled  or  interfered  with  in  the  particular 
case  ;  and  where,  as  in  regulating  trust  estates  or  uses,  as  will  hereafter 
be  more  particularly  noticed,  there  was  no  occasion  to  depart  from  the 
principles  of  the  law,  but  the  object  was  to  direct  the  use  according  to 
the  course  of  the  common  law  as  applicable  to  the  legal  estate,  the 
presence  of  the  judges  enabled  the  Chancellor  so  to  sliape  bis  decree 
as  to  preserve  uniformity  of  decision  where  unifoi'mity  of  principle  was 
intended  to  be  preserved  ;  the  presence  of  the  judges  also  gave  an  im- 
portant sanction  to  the  decrees  in  the  framing  of  which  they  bad 
assisted,  of  which  some  are  recorded. 

This  practice  was  constantly  resorted  to  down  to  the  time  of  Lord 
Nottingham  ;  and  even  now  the  assistance  of  the  judges  is  sometimes 
obtained  by  the  Chancellor  when  legal  questions  of  more  than  ordinary 
importance  occur  (5).  But  in  matters  of  Equity  the  Clerical  Chan- 
cellors exercised  their  own  independent  judgments,  whatever  might 
be  the  opinion  of  their  legal  coadjutors  or  advisers  (c) — a  practice  which 
Lord  Nottingham  and  his  successors  have  not  thought  fit  to  abandon 
even  on  questions  purely  legal  {d). 

The  Chancellors  and  Lord  Keepers  of  Elizabeth  and  her  two  immediate 
successors  were  much  in  the  habit  of  forcing  (e)  the  parties  toacompro- 

two  other  judges,  reported  Dyer,  291 ;  Gary,  omitted  to  take  an  acquittance;    the  judges 

p.  5,  et  V.  Reg.  L.  A.  1573,  A.  1589,  fo.  209;  were  of  opinion  that  the  obligee  should  have 

et  V.  Choice  Ca.   in  Chan.   124,   162.     These  no  aid  here  "  to  supply  his  folly,"     "  But," 

opinions  were  always  open  to  the  criticism  of  said  Stillington,  according   to  the  Year  Book, 

the  judge  who  sent  the  case  ;  in  consequence  "  Deus  est  procurator  fatuorum  ;    I     think 

of  Lord  Eldon's  strictures  in  some  of  the  opi-  that  if  money  be  paid  upon  redemption  of  a 

Dions  he  received,  the  judges  do  not  now  give  mortgage  by  indenture,  without  taking  an  ac- 

their  reasons.  quittance,  the  mortgagee  shall  bring  in   the 

(a)  Reg.  L.  B.  1570,  fo.  153  ;  this  was  an  mortgage  to  be  cancelled."  See  Cary,  23-4, 
order  by  consent.  et  v.  sup.  p.  348  ;  Bro.  Consc.  7,  and  8  Edw. 

(b)  One  of  the  expedients  suggested  by  the  IV.  5. 

Commons,   temp.   Hen.  VI.,  for  curbing  the  {d)  See  3  Ch.  Ca.  28.     Lord  C.  Maccles- 

Clerical  Chancellors,  was,  that  all  bills  should  field,  10  Mod.  501,  said,  the  decree  was  to  be 

first  be    submitted  to  the  judges,   that    they  his,  not  theirs.     Lord  Eldon  recognised  this 

might  certify  whether  there  was  or  not  a  re-  as  the  principle  on  which  the  Chancellor,  the 

medy  at  law.  Rot.  Pari.  1  Hen.  VI.    No.  41  ;  head  of  the  law,  should  act,  March,  of  Lana- 

vol.  iv.  p.  189,  Palgr.  Counc.  50,  51  ;  and  see  downe  v.  Marq.  of  Lansdowne,  2  Bli.   P.    C. 

4  Inst.  83.  86 ;   indeed,   it  is    equally  acted  upon  by  all 

(c)  One  striking  instance  that  occurred  in  branches  of  the  court. 

the  22  Edw.  IV.  before  Stillington,  C.  Bishop  (e)  These  orders  are  mostly  expressed  to 

of  Bath  and  Wells,  may  be  noticed :    a  man      be    by   consent ;  but  v.  int.  al.   Reg.   L.  B. 
had  paid  money  due  upon  an  obligation,  and      1590,  fol.  483,  order  of  Sir  C.  Hatton. 
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mise,  or  a  reference  to  arbitrators,  the  Masters  as  well  as  others  (a) 
being  appointed  as  such.  Sometimes  the  court  declared  its  opinion, 
which  was  entered  in  the  order,  on  particular  points,  as  a  guide  to  the 
arbitrators ;  but  more  frequently  the  whole  matter  was  left  to  their 
decision  (b).  A  time  was  usually  fixed  within  which  the  award  was  to 
be  made.  The  parties  were  made  to  enter  into  recognizances  to  abide 
the  award  (c)  ;  and  to  break  them  was  visited  as  a  contempt,  in  addi- 
tion to  the  penalty  which  ensued. 

The  Master  of  the  Rolls,  or  one  of  the  Chief  Justices,  was  frequently 
appointed  to  act  as  umpire,  and  determine  the  matter  if  the  arbitrators 
failed  to  make  their  award  within  the  limited  time  (d). 

The  Chancellor  himself  sometimes  undertook  to  be  the  umpire  in 
case  the  arbitrators  should  disagree.  Even  after  the  award  had  been 
confirmed,  and  an  order  made  in  conformity  to  it,  it  would  appear  that 
the  whole  matter  might  be  reheard  by  the  court,  and  sent  back  to  the 
referees  (e). 

The  increase  of  "  Chamber  work,"  occasioned  by  these  references  to 
the  Masters  as  well  as  to  arbitrators,  was  one  of  the  great  grounds  of 
complaint  against  the  court  in  the  time  of  James  I.  on  the  part  of  the 
great  reformer  of  the  day  (/). 

Many  other  practices  of  an  unjudicial  nature  were  common  with 
almost  every  judge  on  the  hearing  of  causes.  Sometimes  a  private 
letter  was  sent  by  the  Chancellor  to  some  person  not  a  party  to  the 
cause,  one  of  the  parties  having  the  carriage  of  it  {g).  At  other  times 
the  Lord  Chancellor  "  would  talk  "  with  some  great  man,  or  his  coun- 
sel, before  deciding  the  cause  (Ji). 

(a)  Reg.  Lib.  A.  1592,  fol.  267,  tlie  Earl  and  her  great  nephew),  a  compromise  was  re- 
ef Kent  was  appointed  referee  by  consent  to  commendedby  the  court,  and  one  of  the  parties 
determine  the  matter,  or  report  on  such  mat-  having  refused,  arbitrators  were  appointed  by 
ters  as  he  could  not  decide.  tlie  court  to  look  into  the  accounts,  and  to 

(b)  "  For  that  this  court  doubteth  which  way  report  to  the  court,  B.  1574,  fol.  8,  fol.  43  ; 
to  proceed  in  the  cause  in  question,  for  the  2  Phil.  &  M.  fol.  173. 

several  opinions  of  a  number  brought  in  by  (c)  V.  int.  al.  5  Sc.6  Eliz.  45  ;  this  was  pro- 

either  of  the  parties  for  the  maintenance  of  bably  adopted  from  a  corresponding  practice 

the  cause  that  be  well  known  to  this  court  to  of  the  Roman  Praetors. 

be  men  of  good  understanding,  great  credit,  (d)  Int.  al.  2  Ph.  &  M.  fol.  173. 

and  estimation,  which  variety  of  opinions  this  (e)  7  &    8  Eliz.    fol.   371.     The   referees 

court  cannot  well  decide  and  judge  of,  There-  were  Aldermen  of  London. 

fore"  the  cause  was  referred  by  consent  to  (/)  See  Norbury's  Treat.  Hargr.  L.Tr.  447, 

arbitrators  "  to  determine  according  to  their  and  the  Debates  in  the  House  of  Commons, 

understandings,  if  they  can,  which  this  court  before  referred    to.     Sir  E.  Phelips,  M.  R., 

doth  expect  them  to  do,  for  the  same  seemeth  1610-14,  is  greatly  commended  by  Mr.  Nor- 

a   matter   very    difficult    to    proceed   in  this  bury  for  having  disposed  himself  of  matters 

court :"  if  they  could  not  decide,  they  were  to  which  had  before  been  usually  referred  to  the 

report.     Saunders  v.  Bowland,  B.  1569,  fol.  Masters  and  others,  p.  435. 

244  ;  Sir  N.  Bacon,   Lord  Keeper.     "For-  {g)  Reg.  Lib.  B.  1570,  fol.  44. 

asmuch  as  it  seemeth  to  this  court  to  be  a  very  {h)  See  B.  1569,  fol.  91.  As  to  the  rest  of 

unkind  suit,"  (being  between  a  grandmother  the  matter  in  variance,  the  Lord  Chancellor 
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Such  Proceedings  now  only  matter  of  History. 


We  find  the  Chancellor  and  the  Master  of  the  Rolls  constantly  me- 
diating between  the  parties,  particularly  where  the  condition  of  one 
of  the  parties  was  such  as  to  excite  commiseration  (a). 

It  is  scarcely  necessary  to  add,  that  all  that  is  said  in  this  Chapter,  as 
regards  these  unjudicial  proceedings,  has  become  mere  matter  of 
history,  excepting  that  the  influence  of  the  Judge  is  now  sometimes, 
most  beneficially,  exerted  to  prevent  parties  from  injuring  one  another 
by  vexatious  and  useless  litigation. 


would  "  speak  with  the  Earl  of  Worcester,  as 
to  the  validity  of  the  grant"  tendered  by  one 
of  the  parties,  7  &  8  Eliz,  fol.  362. 

(a)  "And  albeit  twenty  nobles  and  six 
pounds  rest  yet  due  by  the  plaintiff  to  the  de- 
fendant, yet  the  defendant  is  content,  at  the 
motion  and  request  of  the  said  Master  of  the 
Rolls,  made  unto  him  in  respect  of  the  plain- 
tiff's poverty,  that  no  suit,  arrest,  or  action, 
shall  be  attempted  against  the  plaintiff  by  the 
defendant,  upon  the  said  two  bonds  or  bills, 
or  either  of  them,  without  the  special  licence 
and  order  of  the  court ;  and  if  the  plaintiff 
shall  hereafter  demean  himself  well  towards 
the  defendant,  which  he  is  required  to  do, 
then  the  Master  of  the  Rolls  will  vouchsafe, 


in  commiseration  of  the  plaintiff 's  poor  estate, 
to  be  a  mean  unto  the  defendant  to  release 
and  forgive  to  the  plaintiff  the  aforesaid  twenty 
nobles  and  six  pounds,  also,  and  the  said  two 
bonds  or  bills  which  were  made  for  the  same  ; 
and  if  the  plaintiff  shall,  by  a  writing  under 
his  hand,  acknowledge  his  fault,  both  by  abus- 
ing the  dignity  of  this  court  by  the  said  bill 
and  replication  (both  of  which  had  been  found 
slanderous  and  impertinent,  and  had  been 
suppressed),  then  the  said  Master  of  the  Rolls, 
upon  view  of  the  sincere  confession,  will  be 
pleased,  if  he  shall  find  it  to  be  such  as  the 
case  requireth,  to  give  order  for  the  plaintiff's 
enlargement  out  of  the  Fleet,"  A.  1594,  fol. 
169.     This  is  an  order  of  Sir  John  Puckering. 
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CHAPTER  VIII. 


THE  SUITS  OF  THE  POOR. 


The  practice  in  regard  to  admitting  persons  to  sue  in  forma  pauperis, 
has  already  been  mentioned,  but  some  special  notice  appears  to  be  ne- 
cessary of  the  mode  in  which  the  causes  of  those  suitors  who,  from 
poverty,  or  for  any  other  reason,  were  in  so  helpless  condition,  as  to 
require  the  special  regard  and  care  of  the  court ;  though  perhaps  it 
more  properly  belongs  to  a  subsequent  Book,  namely,  that  on  the 
Obsolete  jurisdiction  of  the  court. 

The  Court  of  Chancery  was  held  out  to  be  the  refuge  of  the  Poor  and 
afflicted  (a),  and  oppressions  on  the  poor  were  often  especially  visited 
against  the  offenders  {h).  Their  causes  were  advanced  (c),  and  at 
this  time  Charity  Legacies  for  the  poor  were  paid  in  preference  to 
others,  on  the  ground  of  equity  and  conscience  {d).  The  court  at  times 
exercised  a  discretion  in  favour  of  the  poor,  which  was  governed  by  no 
principle  but  compassion  (e).  But  the  Great  also,  at  least,  received  a 
due  share  of  consideration  {f). 


(«)  Y.  supra,  p.  343, Lord  Ellesmere's  Trea- 
tise, p.  21  ;  "  Your  heart  and  hand  must  be 
ready  for  the  relief  of  the  poor,"  Lord  C. 
Hatton's  Address  to  the  Serjeants,  Sanders, 
ii.  p.  1035  ;  and  see  Lord  Bacon's  Orders, 
§  98  ;  Beames,  44. 

{h)  Int.  a;.  3  &  4  Eliz,  fol.  187. 

(c)  Int.  al.  1  Edw.  VI.  fol.  156  ;  so  by  the 
proposed  regulations  of  the  Council  during 
the  minority  of  HenryVI.,  the  poorest  suitor's 
bill  was  first  to  be  read.  See  Parkes,  p.  57  ; 
and  the  King's  Serjeant  was  to  be  sworn  truly 
and  plainly  to  serve  the  poor  man,  ibid. 

(d)  B.  1583,  fol.  448. 

(e)  The  plaintiff '  s  bill  was  dismissed  with 
20s.  costs ;  but  forasmuch  as  the  plaintiff, 
being  a  very  poor  boy,  in  very  simple  clothes 
and  bare  legged,  and  under  twelve  years,  came 
this  present  day  into  court,  and  desired  he 
might  be  discharged  from  such  costs, — It  is, 
in  consideration  as  well  of  his  age,  as  of  his 
poverty,  ordered  accordingly,  B.  1575,  fol. 
76  ;  but  an  aflBdavit  was  to  be  made  that  he 
was  ike  real  plaintiff. 

4  &  5  Eliz.  fol.  77,  the  Lord  Chancellor, 
after  deciding  on  the  rights  of  the  parties,  di- 
rected that  the  poor  tenants  should  not  be 
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disturbed  as  they  had  sown  the  ground. 

(/)  "  Upon  hearing  the  matter  this  day, 
and  upon  due  consideration  of  the  depositions 
on  both  sides,  and  in  respect  of  the  honourable 
and  upright  dealing  of  the  late  Countess  of 
Huntington,  in  the  whole  course  of  her  life, 
as  well  proved  as  known  to  this  court,  and 
also  of  the  good  opinion  that  this  court  had  of 
the  great  discretion,  circumspection,  and  ho- 
nesty of  Mr.  Plowden,  who  was  her  counsel, 
and  drew  the  first  conveyance  presented  by 
the  defendants, — This  court  was  greatly  in- 
duced to  think  well  of  the  title  of  the  com- 
plainant, notwithstanding  any  allegations  or 
proofs  made  or  shewn  to  the  contrary,"  Reg. 
Lib.  B.  1579,  fol.  476.  An  order  of  Sir 
Nicholas  Bacon. 

' '  Whereas  it  is  informed  unto  the  Lord 
Keeper,  by  Mr.  Bourne,  of  counsel  on  the 
plaintiff's  behalf,  that  the  defendant  hath 
commenced  suits  against  the  plaintiff,  as  exe- 
cutor of  William  Smythe,  for  221.  pretended 
to  be  lent  to  the  said  Smythe  ;  whereas  in 
very  deed  divers  dealings  had  passed  between 
the  said  defendant,  being  apoor  man,  and  the 
said  Smythe,  a  man  of  good  ability ;  and  the  said 
defendant  indebted  to  the  said  Smythe  (iSfc), 
C   2 
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and  that  the  said  Smythe  upon  his  death-bed 
protested  that  the  defendant  was  indebted  to 
him,  and  that  he  was  not  indebted  to  the  de- 
fendant,— It  is  ordered,  that  a  subpoena  be 
awarded  to  warn  the  defendant  to  shew  cause 
(on  a  day  named)  why  he  should  not  stay  his 
suit  at  the  Common  Law  ;"  and  the  attach- 
ment was  stayed  in  the  mean  time,  A.  1592-3, 
fol.  479.    The  seals  were  in  commission. 

Sir  Ralph  Sadler  had  entered  a  memoran- 
dum, that  33?.  6s.  Sd.  only  was  due  on  a  bill 
given  by  him  for  100/. ;  the  receipt  of  50  marks 


was  also  indorsed  on  the  bill ;  the  defendants 
sued  the  executors  of  Sir  Ralph  on  the  bill, 
whereupon  "  in  respect  the  said  Sir  Ralph 
was  a  Privy  Councillor,  of  that  honour  and 
integrity,  as  faith  may  well  be  given  to  the 
aforesaid  note  being  known  to  be  of  his  own 
handwriting,"  an  injunction  was  awarded 
against  the  defendants,  to  restrain  them  from 
proceeding  in  the  action  till  the  matter  could 
be  examined  in  this  court,  A.  1595,  fol.  69. 
An  Order  of  Sir  John  Puckering,  L.  K, 
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CHAPTER   IX. 


FORM  OF  DECREES— NATURE  OF  DECREES  AND  ORDERS— MODE  OF 
ENFORCING  DECREES  AND  ORDERS— COSTS. 

The  Decrees  in  the  time  of  Henry  VI.  and  Edward  IV.  were  usually 
expressed  to  be  made  by  the  Court  of  Chancery  (a),  or  by  the  Chan- 
cellor and  the  Court  (b) ;  and  these  forms  were  very  generally  used 
down  to  the  time  of  Charles  II.  (c).  Indeed,  By  the  Court,  is  still 
the  common  form  of  decrees. 

In  the  reign  of  Henry  VIII. ,  when  the  enrolment  of  decrees  com- 
menced, there  is  commonly  added  "  et  ita  traditur  irrotulat."  but  this 
soon  fell  into  disuse. 

When  the  Judges  or  the  Master  of  the  HoUs  were  called  in,  the  form 
was  with  the  advice  and  assent  of  the  persons  so  called  in,  or  by  their 
advice  only  (d).  The  decrees  in  the  Calendars  made  in  and  after  the 
reign  of  Henry  VI.  are  in  Latin,  and  endorsed  on  the  bill  (e) — which 
practice  was  continued  down  to  26  Henry  VIII.  when  the  practice  of 
enrolling  decrees  commenced  (/)  :  the  decrees  which  are  entered  in 
the  Registrar's  Books,  which  commence  36,  37  Henry  VIII.  are  still  in 
Latin  (y),  and  so  continue  during  that  reign. 

In  some  of  the  decrees  the  grounds  of  the  decision  are  recited,  a 
practice  which  Lord  Nottingham  very  frequently  adopted  (A),  nor  is  it 
now  altogether  disused. 

The  decrees  of  the  Court  of  Chancery  materially  differed,  as  they 

(a)  "  Cur.  Cancellar."  16  Edw.  IV.  4.  in  Cancellaria  habita  deliberatione''  with  the 

{b)  Barrington  on  the  Statutes,  15  Henry  Judges  "  et  aliis  de  diet,  Dom.  Regis  concilio 

VI.  2nd  ed.  p.  308,  n. ;   Cal,  ii.  p.  29,  temp,  peritis  ad   hoc  evocatis,"  &c.     The  decrees 

Hen.  VI.  are  mostly  drawn  with   great  care,  and  the 

(c)  "  Inter  partes  prsedictas  finale  fit  decre-  facts  and  reasons  are  stated  at  great  length, 
turn  per  Thomam  Dom.  Wryothesly  ac  Dom.  (e)  The  earliest  decree  of  which  we  have 

Cancellar,  Anglise  et  per  Curiam  Cancellarise  any  record,  is  that  of  17  Rich.  II.  2  Inst, 

secundum  allegata  et  probata,  et  subscribitur  553.  ;    4  Inst.  83.     It  is  for  confirming  an, 

manu  propria  diet.  Dom.  Cancell.  atque  ita  award  by  the  Crown,  and  for  an  injunction, 
traditur  irrotulat."     The  Six  clerk's  name  is  (/)  MS,  of  Sir  Juhus  Caesar,  Leg,  Jud.,. 

appended.     In  Sir  N.  Bacon's  time  the  form  151. 

usually  is  by  the  Chancellor  and  the  Court  of  (g)  The  statutes  previous  to  51  Hen.  III. 

Chancery,  5  &  6  Eliz.  fo.  72  ;  and  also  36,  37  are  in  Latin,  that  stat.  is  in  French.     The 

H.  VIII.  fo.  19.  first  statute  in  English  is  1  Edw.  IV.,  Sir  H.. 

{d)  V.  Int.  alia,  7  &  8  Eliz.  fo.  104 ;  the  Seton,  5  and  19. 
ancient  form  was  the  same  in  substance.     In  {/i)  See  particularly  the  decree,  Reg.  Lib.  A. 

some  instances  we  find  "  Coram  Domino  Rege  1677,  fo.  433,  2  Freeman,  36,  Hovend.  ed. 
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still  do,  from  judgments  at  law  ;  and  a  description  of  a  modern  decree 
as  compared  with  a  judgment  at  law  may  be  applied  to  the  decrees  of 
the  Court  of  Chancery,  in  the  latter  part  at  least  of  the  period  to 
which  our  attention  is  at  present  confined. 

The  judgments  of  the  Common  Law,  following  the  writ  on  which  the 
action  was  founded  (a),  were  uniform,  simple,  and  invariable,  accord- 
ing to  the  nature  of  the  action,  as  that  the  said  William  recover  seizin, 
or  his  term  of  years,  or  his  damages  (specifying  the  sum)  by  occasion 
of  the  not  performing  the  alleged  promises  and  undertakings.  In  the 
Court  of  Chancery  no  writ  or  formula  of  action  imposed  any  fetter  of 
form  (b)  ;  and  the  court  not  being  tied  to  forms,  was  able  to  modify  the 
relief  given  by  its  decrees  to  answer  all  the  particular  exigencies  of 
the  case  fully  and  circumstantially, — to  make  binding  and  authoritative 
declarations  concerning  the  rights  alleged — to  direct  many  things  to 
be  mutually  done  and  suffered,  and  to  trace  out  the  conduct  to  be 
respectively  observed  by  the  several  parties  to  the  suit,  the  parties 
being  frequently  very  numerous,  and  sustaining  various  relations, 
some  of  those  who  were  named  as  defendants  having,  perhaps,  the  like 
interest  and  object  as  the  plaintiff.  This  alone  created  a  wide 
difference  between  proceedings  in  a  suit  in  Chancery  and  an  action 
at  law  (c)  ;  besides  which  the  Court  of  Chancery  might  retain  the 
cause  till,  by  means  of  successive  orders,  all  the  ends  of  justice  in 
reference  to  all  the  parties  interested  were  effectually  carried  out.  It 
may  not  be  out  of  place  here  to  observe,  that  it  is  this  pliability  of  the 
decrees  and  orders  of  the  Court  of  Chancery,  added  to  the  power  which 
the  court  has  of  bringing  all  parties  having  claims  on  any  given  subject 
before  it,  and  of  ascertaining  by  enquiry  before  its  own  officers,  or 
otherwise,  every  fact  necessary  for  a  final  adjustment  of  every  question 
that  may  arise  in  respect  of  the  matter  of  the  suit,  that  has  brought  to 


(a)  V.  supra,  p.  226.  per  viam  interplacitandi,  so  that  their  respec- 
ts) "The  Judge  in  this  court  ought  to  tive  or  mutual  rights  might  be  ascertained; 
proceed  Summarie  de  piano,  sine  figura  ju-  and  then,  on  hearing  the  pleadings  and  proofs, 
dicii."  Report  of  two  Masters  to  whom  it  it  orders  that  a  release  be  executed  by  one  of 
had  been  referred  to  examine  into  a  decree  the  parties  of  all  his  right  and  interest ;  and 
which  had  been  objected  to  as  informal — it  on  that  being  done,  that  a  conveyance  should 
was  confirmed,  Reg.  L.  A.  1590.  be  executed  by  the  parties  named,  for  assuring 
(c)  See  Wooddeson's  Lect.  i.  203-4.  There  certain  premises  for  the  estates  and  interests 
are  several  instances  from  Edw.  IV.  down-  specified  in  the  decree,  Cal.  i.  p.  123.  The 
wards,  of  decrees  for  conveyances  to  be  made  Bill  had  also  prayed  for  an  injunction  to  stay 
by  feoflfees  to  uses,  Cal.  i.  p.  91.  94,  &c.  ;  proceedings  at  law.  The  decrees  in  the  time 
decrees  for  sale  to  pay  debts,  ib.  i.  p.  117,  of  Elizabeth  are  often  as  complicated  in  their 
temp.  R.  III.  and  the  like.  In  a  suit,  temp.  directions  as  any  that  are  now  pronounced, 
Hen.  VII.  for  the  execution  of  a  trust,  the  and  for  the  same  reason,  namely,  in  order  to 
final  Decree  is  set  out ;  it  recites  that  it  had  settle  all  the  questions  between  all  the  parties 
been  ordered  that  the  parties  should  plead  in  regard  to  the  subject-matter  of  the  suit. 
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the  Court  of  Chancery  a  vast  proportion  of  the  business  over  which  it 
entertains  a  jurisdiction,  and  which  could  not  possibly  be  left  to  any 
of  the  Courts  of  Law,  unless  their  constitution  and  njodes  of  procedure 
in  every  respect  were  entirely  reconstructed,  or  a  separate  court  for 
administrative  business  were  added  to  their  present  establishment ; 
but  of  this  more  hei'eafter. 

The  mode  of  enforcing  decrees  in  the  time  of  Henry  VI.  down  to 
the  end  of  the  reign  of  Charles  I.,  where  the  party  was  taken,  appears 
to  have  been  by  committal  to  the  Fleet  prison  (a)  ;  for  the  Chancellor 
could  not  bind  the  right,  he  could  only  coerce  the  person  {h).  It 
seems  that  close  confinement  was  not  always  enforced,  but  if  the 
party  went  abroad  it  must  be  with  a  Keeper.  There  is  an  order  of 
Heath,  Archbishop  of  York,  Chancellor  of  Queen  Mary,  directing  that 
a  person  who  had  been  committed  for  disobedience  to  a  decree,  and 
who  was  practising  physic,  should  be  restrained  from  such  liberty, 
•'as  such  licence  made  him  more  slack*"  in  obeying  the  decree  (c). 
If  the  party  were  not  taken,  but  stood  out  all  process  of  con- 
tempt (c?),  and  the  Serjeant-at-arms  certified  that  he  could  not  be 
found,  or  had  been  rescued,  then,  from  the  time  of  Elizabeth,  a 
Sequestration  (e)  issued,  and,  if  necessary,  further  process  down  to 
the  writ  of  assistance  to  the  sheriff,  which  will  presently  be  more 
particularly  noticed. 

But  in  the  time  of  Elizabeth,  and  more  particularly  in  the  reign  of 
Charles  I.  (/),  very  stringent  measures  were  resorted  to,  to  enforce 
obedience  to  decrees.  Sometimes  the  defendant  was  ordered  to  be 
shut  up  as  a  close  prisoner  {g).  In  a  case  temp.  Car.  I.  irons  were 
ordered  to  be  laid  on  a  man  in  the  Fleet,  who  would  not  perform  a 

(a)  37  Hen.  VI.  Brooke,  Consc.  §  6.  Lord  Tothill,  274,  temp.  James  I.  In  Perryman 
Coke,  2  Inst.  553,  4  Inst.  83,  mentions  a  v.  Dillon,  1  Rep.  Ch.  81,  it  was  insisted  that 
writ  to  the  sheriff  to  execute  a  decree,  temp.  taking  the  person  and  sequestering  the  estate 
Rich.  II.  It  seems  to  have  been  usual  in  the  was  against  Law,  as  it  was  a  double  execution; 
case  of  a  peer,  for  the  Chancellor  to  write  a  but  the  Lord  Keeper,  with  the  concurrence 
letter  to  him  to  request  him  to  conform  to  the  of  the  Judges  whom  he  consulted,  held  that 
decree,  Cary.  p.  148.  the  sequestration  was  right.     The  money  in 

(b)  Crompt.  42  b.  27  Hen.  VIII.  15  ;  1  Eq.  dispute  had  been  lent  on  security  of  the  estate 
Ab.  130.     But  the  powers  of  the  court   for  sequestered. 

enforcing  its  decrees  has  been  greatly  enlarged.  (/)  20  marks  per  cent,  damages  was  allowed 

This  subject  will  be  again  adverted  to.  by  Lord  K.  Coventry,  till  the  performance  of 

(c)  Fletcher  v.  Jeynes,  Reg.  L.  4  &  5  Ph.      the  decree,  1  Rep.  Ch.  31. 

&  M.  fo.  135.  {g)  Toth.   p.  70.     The  inaccuracy  of  the 

{d)  The  prosecutor  was  bound  to  use  his  references  in  Tothill's  Reports  is  lamentable, 

best  endeavours  to  have  the  first   and  other  The  orders  may  always,  at  least  as  far  as  my 

precedent  processes  duly  executed.    Order  of  experience  extends,  be  found,  but  sometimes 

Lord  K.  Coventry,  1  Rep.  Ch.  31.  ten  or  twenty  years  before  or  after  the  date 

(e)  As   to   which   v.   supra,   p.    371,  and  assigned. 
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decree  (a).  Sometimes  the  posse  comitatus  was  awarded  {b),  or  a 
commission  to  take  possession,  and  apprehend  the  contemners  (c) ;  fines 
also  were  imposed  for  the  breach  of  decrees  (d). 

If  the  decree  were  for  land,  and  the  party  remained  obstinate  in 
prison,  the  court  granted  an  injunction  for  yielding  up  possession  to 
the  party  for  whom  the  decree  was  (e).  If  this  were  disobeyed,  the 
court  granted  a  commission  to  justices  of  the  peace  to  put  the  party 
in  possession;  and  in  case  of  need,  a  writ  of  assistance  was  awarded, 
directed  to  the  sheriff,  commanding  him  to  be  aiding  and  assisting  to 
the  justices,  with  the  posse  comitatus,  to  putting  the  party  in  possession, 
and  to  apprehend  the  contemners  of  the  court  (f)  ;  so  that  though  the 
court  could  not  bind  the  right  (g)  it  secured  the  possession,  as  the 
Praetors  did  under  their  extraordinary  jurisdiction  {/i).     Sometimes, 

before  noticed,  the  parties  were  ordered  to  enter  into  recognizances 
to  perform  the  order  of  the  court  (i). 

The  Courts  of  Law,  down  to  the  time  of  Elizabeth,  uniformly  de- 
nounced all  these  modes  of  enforcing  decrees,  excepting  by  simple 
imprisonment  {k),  as  being  illegal  (Z) ;  but  the  Chancellors  persevered, 
and  the  present  practice  is  founded  on  the  course  which  was  then 
established. 

The  amount  of  the  costs  to  be  paid  by  either  party  was  sometimes 
determined  at  the  hearing,  and  conscience  was  applied  to  the  fixing 
of  the  amount  so  to  be  paid  (m). 

(a)  Toth.  p.  129,  Lord  Coventry.  In  the  be  enforced  by  writ  ol  fieri  facias  and^  elegit 
same  reign  a  fine  was  imposed,  and  the  parties  as  at  law  ;  and  the  process  in  this,  as  in  all 
pilloried  and  imprisoned  and  laid  in  irons,  for  other  instances,  for  enforcing  the  decrees  and 
abusing  a  man  for  serving  a  subpoena,  i6.  167.  orders  of  the  court,  is  much  shortened,  see 

(b)  Ibid.  p.  221.  temp.  Eliz.  Kennedy's  Code  of  Practice,  257. 

(c)  Ibid.  p.  99.  33  Eliz.  (g)  Lord  EUesmere's  Treatise,  62. 

{d)  Ibid.  p.  199.  Car.  1.  (A)  See AfpendixtoT&rtl. supra, etv. infra. 

(e)  Tothill,  37.  46.    This  was  after  injunc-  (t)  Reg.  L.    1573,  fo.    161,  &c.      This   is 

tions  for  possession  on  preliminary  proceed-  wholly  obsolete, 

ings  had  been  abolished.  (k)  Y.  B.  2  Rich.  III.  9. 

(/)  Tothill,  p.  221,  temp.  Eliz.  ib.  p.  99 ;  (/)  See  1  Eq.  Abr.  130,  note  (i). 

Reg.  Lib.  A.  1566,  fo,   15,  &c.;  Prac.  Reg.  (m)  Reg.  Lib.  A.  1590,  fo.  153.     Bill  dis- 

424.  Lord  Coke,  a.  d.   1621,   Com.  J,  i.  p.  missed;  plaintiff  is  adjudged  by  the  taxation 

574,   said    these   writs    of    assistance   were  of  the  Master  of  the  Rolls  to  pay  the  defend- 

damnable  things,  for  there  was  no  writ  of  ant  10/.  only,  "in  respect  he  hath  married 

error  as  there  was  in  a  writ  of  right,  p.  559.  the  defendant's  daughter,"  for  his  wrongful 

This  had  been  determined  37  Hen.  VI.  13,  vexation  therein  ;   the  order  is  signed  by  the 

1  Rep.  Ch.   8.     Now  by  Lord  Cottenham's  Master  of  the  Rolls  alone.     Amount  of  costs 

General  Orders,  10th  May,  1839,  Sanders,  i.  for  contempt,    fixed    by  the    Lord    Keeper, 

p.  854,  founded  on  the  statute,  a  decree  may  A.  1492-3,  fo.  77. 
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CHAPTER  X. 

REHEARINGS  AND  APPEALS. 

Rehearings  of  causes  were  very  frequent,  and  even,  as  before  men- 
tioned, after  they  had  been  referred  to  arbitrators.  This  practice 
was  one  of  the  great  subjects  of  complaint  in  the  time  of  James  I.  as  it 
was  indeed  for  a  considerable  time  afterwards,  owing  to  its  creating 
in  one  cause  "generations  or  pedigrees  of  orders"  (a). 

On  these  occasions  the  Master  of  the  Rolls,  or  some  of  the  Judges, 
were  usually  called  in  (h). 

Cases  of  great  difficulty  were  sometimes  adjourned  to  be  heard  before 
the  Chancellor  and  all  the  Judges  in  the  Exchequer  Chamber  (c).  But 
the  Lord  Chancellor  could  not  adjourn  a  case  for  difficulty  out  of  the 
English  Court  of  Equity  into  Parliament  as  might  be  done  by  the 
Courts  of  Common  Law  (d). 

The  very  nature  of  the  extraordinary  jurisdiction  of  the  Court  of  Chan- 
cery precluded  all  notion  of  appeal  (excepting  reversal  by  Act  of  Parlia- 
ment) but  to  the  King  himself.  The  jurisdiction  was  founded  on  prero- 
gative (e);  originally  it  was  exercised  by  the  King  himself,  under  advice 
no  doubt,  and  generally  of  the  Chancellor  (/).  It  was  not  delegated  to 
the  Curia  Reojs  from  which  the  different  Courts  of  Common  Law  had 
emanated,  nor  permanently  to  the  Council.  The  Emperors,  it  will  also 
be  remembered,  had  reserved  to  themselves  personally  the  office  of 
applying  the  undefined  principles  of  equity  to  particular  cases  requiring 
special  interference. 

An  appellate  jurisdiction  therefore,  in  respect  of  decrees  of  the  Court 
of  Chancery,  could  not  have  resided  in  the  Lords,  as  representing  the 
Curia  Regis,  much  less  in  the  judges  of  the  superior  Courts,  who  had 

(a)  Parkes'  Hist.,   temp.  James  I.  p.  126  ;  with  their  own  hands  before  the  King  toknovr 

Commonwealth,  p.   125,  and  Charles  II.  p.  his  pleasure,"  Ryley,  Plac,  Pari.  442,  Parkes' 

219;  North's  Life  of  Guilford,  p.  201.  Hist.  29.  "  The  Chancery,"  said  James  I.,  "is 

(6)  v.  sup.  p.  383,  Chap.  VII.  independent  of  any  other  court,  only  under 

(c)  Y.  B.  21  Edw.  IV.  23  ;  C.  P.  Coop.  Ap-  the  King,  teste  meipso,  from  which  no  appeal; 
pend.  548  ;  Lord  EUesmere,  p.  51 .  yet  I  am  bound  to  maintain  others,  as  this,  not 

(d)  Lord  Nottingham,  3  Ch.  Ca.  52.  to  suffer  wrong."   Speech  of  Ja,  I.  in  the  Star 

(e)  V.  sup.  p.  367.  Chamber,  a. d.  161G  ;  Annals  of  King  James, 
(/)  By  the  Ordinance  8  Edw.   I.   it  was      &c.,  by  Frankland,  p.  23.     The  Commons  in 

ordered,  "  that  if  the  affairs  are  of  Grace,  so  their  impeachment  of  Lord  Bacon,  1621,  said 
that  the  Chancellor  and  others  cannot  do  there  was  no  appeal  excepting  to  Parliament, 
without  the  King,  then  they  shall  bring  them      ib.  53. 
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branched  off  from  the  Curia  Regis,  and  whose  jurisdiction  was  founded 
entirely  on  the  King's  writ  in  each  particular  case  (a).  Besides,  the 
Chancellor  was  the  superior  in  rank  to  all  Lords,  whether  of  the 
Lords'  House  or  of  the  Council,  and  to  the  Judges,  The  King  might 
indeed,  without  any  violation  of  principle,  have  delegated  his  preroga- 
tive in  any  particular  case  to  whomsoever  he  might  think  fit,  to  review 
a  decision  of  the  Chancellor,  made  under  the  general  delegation  under 
which  his  jurisdiction  was  exercised.  But  in  the  early  state  of  the 
court,  when  the  principles  of  equity,  conscience,  and  honesty  {h)  were 
undefined,  otherwise  than  as  they  were  to  be  collected  from  the  Roman 
law,  with  which  the  Chancellor  and  his  Council  were  alone  familiar, 
it  was  not  likely  that  any  decree  of  the  Chancellor  founded  on  such  prin- 
ciples should  have  been  subjected  to  the  review  of  any  other  person 
or  tribunal.  The  King  himself  would  be  the  proper  person  to  apply 
to  in  a  glaring  case  of  failure  ;  no  doubt,  as  is  before  mentioned.  Parlia- 
ment might  reverse  a  decree,  but  not  by  way  of  appeal. 

A  kind  of  substitute  for  an  appeal  was  put  in  practice  in  the  time 
of  Henry  VIIL,  by  filing  a  bill  of  Review,  which  was  in  the  nature 
of  a  writ  of  error.  Errors  in  matter  of  Law  and  of  Conscience  were 
good  grounds  for  such  a  bill ;  but  errors  in  mere  matters  of  fact  were 
not  (c). 

However,  in  the  reign  of  Elizabeth,  at  which  time,  as  we  shall  see 
in  the  next  Chapter,  settled  principles  of  equity  had  been  formed, 
and  precedents  were  established  and  commonly  referred  to  as  of 
authority,  great  dissatisfaction  appears  to  have  existed,  that  there  was 
no  appeal  from  decisions  which  frequently  in  their  effects  so  mate- 
rially affected  the  rights  of  property,  more  especially  that  description 
which  was  called  Franc  Tenement,  which  was  still  the  object  of  a  kind 
of  superstitious  regard  (c?).  \n  consequence  of  a  complaint  of  this 
nature,  Elizabeth  referred  the  question  to  the  Judges  (e).  They  cer- 
tified that  the  Queen  might,  on  petition,  refer  a  decree  of  the  Court  of 
Chancery  to  the  Judges,  but  not  others,  to  examine  and  reverse  it  if 
they  should  see  cause;  and,  as  Rolle  reports  the  case,  the  then  Lord 
Chancellor  (Keeper)  appears  to  have  acquiesced  in  the  resolution  {f). 
In  the  42  &  43  Eliz.  Queen  Elizabeth,  on  the  petition  of  Sir  Moyle 
Finch,  referred  a  case  which   had  been  decided  by  Sir  T.  Egerton 

(a)  V.  sup.  p.  226.  &c.  cess  for  the  execution  of  decrees  affecting  land, 

(6)  V.  siqy.  p.  339,  temp.  Edw.  III.  was,  as  we  liave  seen,  that  there  was  no  writ 

(c)  RoUe's  Abr.  i.  p.  382,  temp.  Hen.VIII.      of  error,  or  appeal,  supra,  p.  392. 

and  James  I.     A  further  proof,  if  any  were  (e)    In  the  case  of  Lady  Southampton  v. 

needed,  that  there  was  a  law  of  the  Court  of  Earl  of  Worcester,  cited  1  Roll.  Rep.  331. 

Chancery.  {f)  Sir  T.  Egerton  was  Lord  Keeper.    See 

(d)  Lord  Coke's  great  objection  to  the  pro-  Williams'  Jus.  Appellandi,  82. 
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to  two  Judges,  and  they  reported  their  opinions  against  the  decree, 
whereupon  it  was  reversed  by  the  Lord  Keeper  (a). 

In  the  early  part  of  the  reign  of  James  I.,  the  Lords  exercised  an 
appellate  jurisdiction  over  Common  Law  suits,  under  delegation  by 
writs  of  error  issued  by  the  Crown,  authorising  them  to  adjudicate  in 
the  particular  case,  just  as  might  have  been,  as  regards  suits  heard 
originally  and  by  way  of  appeal  in  the  Curia  Regis,  before  the  Courts 
of  King's  Bench  and  Common  Pleas  had  been  removed  from  it. 

In  the  same  reign,  the  corruptions  alleged  against  Lord  Bacon  caused 
the  attempt  to  establish  an  appeal  to  the  Lords  against  the  decrees  of 
the  Chancellor  to  be  revived  (&)  ;  but  a  committee  appointed  to  inves- 
tigate the  subject  reported,  as  we  might  expect,  that  there  was  no 
precedent  of  the  exercise  of  jurisdiction  by  the  Lords  over  decrees  of 
the  Chancellor,  except  under  the  authority  of  some  writ,  commission, 
indorsement  of  petition,  or  other  act  emanating  from  the  Crown  (c) ; 
and  a  remonstrance  having  been  made  by  the  Commons,  the  Lords 
acquiesced,  by  procuring  a  commission  from  the  Crown  to  enable  them 
to  review  the  particular  case  {d). 

In  the  reign  of  Charles  I.,  the  Lords  ordered  a  case  to  be  argued  by 
counsel  at  the  bar  of  the  House,  but  the  Parliament  was  dissolved 
before  the  cause  was  heard.  However  it  appears  then  to  have  been 
considered,  that  the  proper  course  for  reversing  decrees  of  the  Court 
of  Chancery  was  either  by  an  Act  of  the  whole  Parliament  (e),  or  by 
special  commission  from  the  King. 

In  the  twelfth  year  of  the  reign  of  Charles  I.,  a  commission  was 
o-ranted  by  the  King  to  the  Master  of  the  Rolls,  to  call  in  a  Judge  to 
examine  a  decree  of  the  Chancellor,  byway  of  appeal.  The  Master  of 
the  Rolls  called  in  Justice  Cooke,  and  they  confirmed  the  decree  (/). 

I  propose  now  to  trace  the  Appellate  Jurisdiction  of  the  Lords  to  its 
final  establishment  {g).  The  first  direct  petition  from  a  decree  of  the 
Lord  Chancellor  which  was  followed  by  an  adjudication  reversing  the 
decree,  not  founded  on  an  express  delegation  from  the  Crown,  was, 

(a)  State  Tr.  vii.  169  ;  Parkes,  69,  ;  4  Inst.  Charles  the  First's  fourth  Parliament,  for  re- 

85.  versing  decrees   in   the  Court  of  Chancery, 

{b)  18  Ja.  I.,  3  Bla.  Comm.  454.  Hargr.  Pref. 

(c)  Hargrave's  Preface  to  Sir  M.  Hale's  (/)  Pennington  v.  Holmes,  Reg.  Lib.  June 

Jurisdiction  of  the  Lords' House.    The  Lords  1,  12  Car.  I. ;  Williams' Jus.  Appellandi,  p. 

also  at  this  time  adjudicated  in  original  suits  91.  93. 

brought  by  petition  before  themselves,  which,  {g)  Mr.  C.  P.  Cooper,  in  his  parliamentary 

as  before  mentioned,  on  the  remonstrance  of  proceedings  in  regard  to  the  Court  of  Chan- 

the  Commons,  they  gave  up.  eery  (1828),  has  given  from  Mr.  Hargrave  and 

{d)  Hargr.  Pref.   to  Sir  M.  Hale.     I  pre-  Sir  M.  Hale  a  full  summary  of  the  history  of 

sume  this  is  the  case  referred  to  by  Sir  W.  the  Appellate  Jurisdiction,  which  I  have  prin- 

Blackstone,  16  Dec.  1621,  vol.  3,  p.  454.  cipally  followed. 

(e)  There  were    three    bills  depending  in 
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according  to  Sir  Matthew  Hale,  in  the  year  1640,  during  the  sitting  of 
the  Long  Parliament.  In  the  time  of  the  Commonwealth,  in  1646 
and  1647,  the  case  of  Maynard  and  Lilhurn  gave  rise  to  a  discussion 
on  the  subject ;  and  the  general  opinion  of  the  lawyers  of  the  time, 
with  the  remarkable  exception  of  the  celebrated  Prynne,  was  that  this 
assumption  of  jurisdiction  was  unconstitutional.  It  was  insisted  that 
the  jurisdiction  resided  in  the  Parliament.  The  important  case  of 
Skinner  v.  The  East  India  Company,  a.d.  1668  and  1670(a),  produced 
a  controversy  between  the  two  Houses,  which  ended  virtually  in  dis- 
possessing the  Lords  of  their  assumed  original  jurisdiction  in  civil  suits. 
A  similar  controversy  took  place  in  the  4th  Session  of  the  Long 
Parliament  of  Charles  II.,  in  regard  to  the  appellate  jurisdiction  still 
assumed  by  the  Lords  over  decrees  of  the  Court  of  Chancery.  In  this 
controversy,  the  Chancellor  sided  with  the  Commons ;  but,  at  length, 
the  Commons  appear  to  have  considered  that  it  was  better  to  leave  the 
appellate  jurisdiction  to  the  Lords,  than  to  persist  in  their  objection, 
which  would  have  in  all  probability  given  it  to  the  King  or  his  no- 
minees {h). 

From  that  time  the  appellate  jurisdiction  of  the  Lords  has  been 
acquiesced  in  and  exercised  without  intermission  down  to  the  present 
day  (c). 

(a)  See  Lingard's  Hist.  xii.  194.  206-7  ;  appellate  jurisdiction  of  the  Lords  over  In- 
State  Tr.  vi.  762-70.  terlocutory  orders  and  Summary  proceedings 

{b)  Hargr.  Pref.  p.  163,  4,  5  ;  Lord  Camp-  was   completely  established.      In    the    same 

bell's  Lives,  iii.  p.  324-5.  year  the  Lords  decided  not  to  assume  appel- 

(c)  3  Bla.  Comm.  455  ;  Show.  Pari.   Ca.  late  jurisdiction  in   matters  of  Lunacy,  C.  P. 

81.     It  was  not,  however,  till  1726  that  the  Cooper,  Proceedings,  &c.  161. 
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CHAPTER  XI. 

GENERAL  ORDERS  ISSUED   FOR  REGULATING  THE  PRACTICE  AND 
MODE  OF  PROCEDURE,  AND  FOR  CORRECTING  ABUSES. 

Some  general  orders  were  issued  by  the  predecessors  of  Lord  Bacon 
for  correcting  particular  inconveniences  (a),  but  he  was  apparently 
the  first  who  attempted  any  comprehensive  and  systematic  improve- 
ment of  the  practice  (&).  I  shall  content  myself  with  inserting  from 
Tothill  a  summary  of  such  of  them  only  as  will  tend  to  show  the  cor- 
rections made  in  the  practice  of  the  Court  as  above  described  (c). 

As  to  Common  Injunctions. — It  was  ordered  that  no  Injunction,  Se- 
questration, Dismission,  Retainer  upon  Dismission,  or  Final  orders 
should  be  granted  on  petition,  nor  should  any  former  order  be  altered, 
crossed,  or  explained  upon  petition,  but  only  stayed  till  the  matter 
could  be  moved  in  court  (c?). 

That  no  Injunction  should  be  granted,  revived,  dissolved,  or  staid, 
upon  private  petition. 

That  no  Injunction  should  be  granted  upon  the  surmise  of  the  plain- 
tiffs bill  only,  but  upon  matter  confessed  in  the  answer  of  the  de- 
fendant, or  matter  of  record — or  writing  plainly  appearing — or  upon 
defendant  being  in  contempt  for  not  answering,  or  when  the  debt  desired 
to  be  staid  appeared  to  be  old,  and  had  slept  long,  or  the  creditor  and 
debtor  had  been  dead  some  good  time  (e).  If  the  party  were  in  con- 
tempt, or  there  were  matter  confessed  in  the  answer,  the  Injunction 
might  be  obtained,  though  after  arrest  or  other  proceedings  at  law, 
without  bringing  the  money  into  court. 

As  to  Special  Injunctions. — Special   Injunctions,  as  against  felling 

(a)  Lord  Ch.  "Wriothesley,  afterwards  Earl  (c)    The  orders  more  at  large  printed  from 

of  Southampton,  37  Hen.  VIII.  issued  some  MS.  found    in  private  collections,    may   be 

general  orders  relating  chiefly  (as  far  as  they  seen  in  the  Works  of  Mr.  Beames  and  Mr. 

have  been  preserved)  to  process,  injunctions,  Sanders,  i.  109;  they  are  the  foundation  of  a 

and  the  officers  of  the  Court ;  see  Sanders'  great   part   of  the   modern   practice   of  the 

Orders  ;  and  these  orders  refer  to  some  pre-  court, 

vious  orders,  Sanders'  Orders,  p.  9.  {d)  Toth.  p.  34. 

{b)  Lord  Bacon's  Orders  were  dated  29  (e)  Mr.  Norbury  refers  to  this  order  with 
Jan.  1618,  according  to  the  Discourse  on  the  great  commendation  ;  it  seems  to  have  re- 
Judicial  Authority  of  the  Master  of  the  Rolls,  moved  a  great  objection  to  this  branch  of  the 
Sanders,  i.  109.  jurisdiction,  Hargr.  L.  Tr.  438. 
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timber  and  other  acts  of  waste,  were  to  be  granted  according  to  tbe 
circumstances  of  the  case,  but  not  in  cases  where  the  defendant,  upon 
his  answer,  claimed  an  estate  of  inheritance,  "  except  it  be  where  he 
claimeth  the  land  in  trust,  or  upon  some  other  special  ground." 

Injunctions  for  possession  were  no  longer  to  be  granted  before 
decree  (a). 

Taking  Bills  pro  confesso. — Where  no  counsel  appeared  for  the 
defendant  at  the  hearing,  and  the  process  appeared  to  have  been 
served,  the  answer  of  such  defendant  was  still  to  be  read  in  court  (h). 

As  to  the  drawing  up  of  Orders. — The  registrars  were  to  set  down  the 
orders  as  they  were  pronounced,  truly,  at  their  peril;  if  any  explana- 
tion was  desired,  it  was  to  be  done  by  public  motion,  where  the  other 
party  might  be  heard  (c)  ;  and  upon  delivery  of  the  draught  of  the 
order  unto  the  counsel  of  either  party,  the  Registrars  were  not  to  respect 
the  interlineations  or  alterations  of  the  said  counsel,  were  the  counsel 
never  so  great,  further  than  as  a  remembrance  of  what  was  delivered 
by  the  court  {d). 

As  to  Demurrers. — No  reference  upon  a  demurrer,  or  question  touch- 
ing the  jurisdiction  of  the  court,  was  to  be  made  to  the  Masters  in 
Chancery;  but  such  demurrer  was  to  be  heard  by  the  Lord  Keeper  (e). 

As  to  References  to  the  Masters. — No  case  was  to  be  referred  to  a 
Master,  nor  was  any  commission  to  be  granted  to  hear  and  determine 
after  the  cause  had  gone  so  far  as  examination  of  witnesses  ;  generally, 
such  references  were  to  be  sparingly  granted,  and  no  report  was  to  be 
respected  which  exceeded  the  order  of  reference  on  which  it  was 
founded. 

The  Masters  were  always  to  state  their  opinion,  not  to  content  them- 
selves with  giving  breviates  of  the  evidence.  In  very  doubtful  cases 
they  might  give  a  special  certificate  if)- 

If  both  parties  consented,  a  reference  for  the  examination  of  accounts 
to  make  the  cause  more  ready  for  hearing  might  be  made.  On  a  trust 
confessed  in  the  answer,  a  reference  was  to  be  immediately  made  to 
take  the  accounts  without  further  hearing  {g). 

As  to  Bills  of  Review. — No  decrees  were  to  be  reversed,  altered,  or 
explained,  being  once  enrolled,  but  upon  Bill  of  Review ;  and  no  bill 

(a)  Tothill,  35  to  37.    This  process  was  ancient  principle,  that  there  should  be  no  de- 
still  the  subject  of  complaint  in  Mr.  Norbury's  cree  against  a  person  merely  on  the  ground  of 
time,    Hargr.  L.  Tr.  439  ;  it  has  since  under-  default,  v.  sup.  p.  376. 
gone  further  corrections,  and  is  now  only  a  (c)  Jb.  p.  39. 
mode     of    execution   of  decrees  ;    though   a  (<f)  lb.  p.  40. 
Sequestration  may  be  obtained  on  mesne  pro-  (e)  lb.  p.  47. 
cess.  Orders  26thAug.  1841,  §  9 ;  Sand,  p.878.  (/)  lb.  p.  48. 

{b)  Toth.  56.  This  was  in  aflSrmance  of  the  {g)  lb.  p.  49,  50. 
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of  review  was  to  be  admitted,  except  upon  error  in  law  appearing 
upon  the  body  of  the  decree  without  further  examination  of  matters  of 
fact  (a),  or  on  some  new  matter  which  had  risen  in  time  after  the  de- 
cree, and  not  on  any  new  proof  which  might  have  been  used  when  the 
decree  was  made.  But  on  new  proof  which  had  come  to  light  since 
the  decree  was  made,  and  could  not  possibly  have  been  used  at  the 
time  when  the  decree  passed,  a  bill  of  review  might  be  granted  by 
special  licence  of  the  court,  and  the  plaintiff  was  to  put  in  security  be- 
fore a  Master,  to  stand  to  and  perform  the  order  of  the  court,  to  be 
made  on  the  hearing,  in  the  way  of  costs  and  damages.  The  applicant 
was  bound  first  to  obey  the  decree  (5). 

Lord  Bacon,  according  to  Tothill,  added  to  his  Orders  a  Table  of 
Fees  ;  namely,  those  which  were  to  be  paid  to  the  officers  of  the  court, 
and  to  the  attornies  of  the  parties.  The  term  fee  appears  to  have 
covered  every  claim  for  conducting  the  cause,  excepting  where  a  par- 
ticular fee  is  mentioned  (c).  Eight  pence  per  folio  was  paid  for  copies 
of  pleadings,  as  it  was  down  to  1836,  and  for  copies  of  depositions  {d). 

The  Orders  of  Lord  Bacon  (e)  were  principally  directed  to  the  regu- 
lation of  the  practice  and  mode  of  procedure  ;  and  the  practice  and 
procedure  of  the  court  has  been  varied  and  modelled  by  subsequent 
judges,  by  decisions  and  General  Orders,  according  as  they  each  may 
have  thought  that  circumstances  called  for  such  variations  (/).  But 
regulations  of  a  different  nature,  namely,  to  correct  the  abuses  which 
experience  shews  will  ever  be  creeping  in,  so  as  to  turn  the  forms  and 
machinery  established  for  the  due  administration  of  justice  into  a 
source  of  private  emolument  and  extortion,  had  now  to  be  intro- 
duced. 

(a)  The  decrees  then  recited  the  proceed-  {/)  On  the  subject  of  the  Practice  of  the 

ings,  and  almost  always  the  facts  and  circum-  court,  it  may  be  proper  here  to  refer  to  the 

stances  on  which  they  were  grounded.  remark    of  an    eminent    judge  of    our  own 

{b)  Toth.  p.  43.  47.      By  Orders  1,  2,  3,  time.     "  I  think  it  the  duty  of  this  court," 

ed.  Beames,  an  error  of  miscasting,  auditing,  said  Lord  Cottenham,  "to  adapt  its  practice 

or  numbering,  in  a  decree,  might  be  corrected  and  course  of  proceeding  to  the  existing  state 

without  a  bill  of  review.  of  society,  and  not,  by  too  strict  an  adher- 

(c)  P.  58.  Thus  for  getting  the  hearing  to  ence,  to  decline  to  administer  justice  and  to 

be  set  down,  the  fee  was,  "  as  you  can  agree  enforce  rights  for  which  there  is  no  other  re- 

with  your  attorney,"  ib.  p.  60.  "  If  there  be  medy.     This  has  always  been  the  principle  of 

no  new  matter  in  the  replication  or  the  re-  this  court,  though  not  at  all  times  suflSciently 

joinder,  your  attorney's  clerk  will  draw  them  attended  to,"  Walworth  v.  Holt,  4  My.  &  Cra. 

for  you  of  course,  for  some  small  matter  as  635.  And  that  learned  judge,  whilst  Chancel- 

you  may  agree."  lor,  with  the  concurrence  of  the  other  judges, 

{d)  Ibid.  p.  57.  59.  practically  carried  this  principle  into  effect  not 

(e)  Many  other  General  Orders  were  made  only  in  his  decisions,  but  by  correcting,  by 

by  the  various  Chancellors,  some  of  which  are  means  of  General  Orders,  those  rules  of  practice 

lost ;  they  amounted  to  101,  a.d.  1621,  temp.  and  pleading  which  had  been  found  to  be  im- 

James  I.,  Com.  Journ.  i.  574.  pediments  to  the  obtaining  substantial  justice. 
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The  abuses  on  the  part  of  the  officers  of  the  court,  and  not  the  least 
on  the  part  of  the  Masters,  whose  offices,  if  we  may  believe  Sir  Edward 
Coke,  were  already  made  the  subject  of  sale  by  the  Chancellor,  grew 
to  such  a  height  in  Lord  Ellesraere's  time,  that  he  found  himself  called 
upon  to  issue  a  commission  in  the  name  of  the  Queen,  addressed  to 
John  Shuekburgh  and  others,  whereby  they  were  directed  to  enquire, 
amongst  other  things,  what  fees  or  payments  had  been  extorted,  ex- 
acted or  taken,  other  than  the  ancient  usual  and  allowed  fees,  by  any 
person  serving  as  an  officer,  minister,  or  clerk,  in  the  Court  of  Chan- 
cery, or  by  pretence  of  any  such  service.  A  return  was  made  to  this 
commission,  now  in  the  Rolls  Chapel,  in  which  each  of  the  ancient 
fees  then  taken,  so  far  as  the  commissioners  could  discover,  are  de- 
tailed, with  the  excuses  made  by  the  officers  for  taking  the  fees  and 
gratuities  newly  introduced  {a). 

Whether  any  thing  was  done  in  consequence  of  this  commission,  we 
know  not,  excepting  that  in  the  1  James  I.  the  Masters  were  prohi- 
bited from  taking  any  fees  for  their  reports  {h). 

From  the  year  1620  to  1623,  abuses  in  the  Court  of  Chancery,  more 
especially  on  the  part  of  the  Masters,  were  made  the  subject  of  very 
violent  invective  in  the  House  of  Commons,  more  especially  in  the 
Grand  Committee  of  Justice,  which,  at  that  time,  was  not  merely  a 
name.  Sir  Edward  Coke,  and  Sir  Thomas,  afterwards  Lord  Keeper 
Coventry,  then  Solicitor-General,  were  the  most  active  members  of 
this  committee.  There  were  then,  said  Lord  Coke,  35,000  subpoenas 
in  the  year;  but  in  this  he  was  corrected  by  Sir  F.  Fane,  the  patentee 
of  the  Subpoena  Office  (for,  amongst  other  abuses,  the  burthening  the 
suitors  for  the  benefit  of  mere  sinecurists  had  then  been  introduced),  who 
asserted,  that  it  appeared  by  the  books  that  no  more  than  16,000,  a 
pretty  large  number  (c),  had  been  issued  in  any  one  year.  Mr.  Alford, 
a  party  to  a  Chancery  suit,  complained  that  the  Chancellor  himself 
took  gratuities  {d) ;  that  some  causes  lasted  twenty-three  years, — his  had 
lasted  thirty  years ;  he  complained  of  the  Chancellor,  and  the  Master 
of  the  Rolls,  but  more  particularly  of  the  Masters.  Some  were  good, 
said  he,  others  not  so  good  ;  six  he  thought  would  be  sufficient ;  all 
causes,  he  said,  ought  to  be  heard  openly,  and  at  large  (e),  it  was  so  in 
other  courts.     Other  members  denounced  the  abuses  under  which,  as 

{a)  In  the  40  Eliz.  a.d.  1598.   The  com-  lowed  to  take  1*.  a  folio  for  the  first,  and  2d. 

mission  and  the  return   were  printed  by  an  for  every  side  after,  v.  infra. 

order  of   the    House  of    Commons,  which  it  (c)  In  1844,  5309  only  were  issued, 

cost  me  some  little  trouble  to  obtain;  they  {d)  Com.  Journ.  vol.  i.  p.  573. 

have  been  before  referred  to.  (e)    Mr.  Norbury    also    in    his    Treatise, 

(5)  Stat.  1  James  I.  c.  10,  tlie  penalty  was  Hargr.  Law  Tr.,  complains  of  there  being  too 

100/.  and  deprivation,  but  the  clerk  was  al-  much  "  Chamber  work."    Sup.  p.  385. 
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they  said,  "  we  all  groan,"  especially  in  the  matter  of  fees  (a).  Sir 
Edward  Coke  particularly  objected  to  the  Chancellor  making  the 
Masters  his  deputies,  by  sending  references  to  them  of  the  kinds 
"which  have  been  before  described.  Lord  Bacon's  Orders,  a.d.  1618, 
ought  to  have  corrected  this  practice. 

It  seems  that,  notwithstanding  the  Act  of  1  James  I.,  before  referred 
to,  the  Masters,  or  the  Chancellor  for  them,  had  obtained  a  writ  of 
Privy  Seal,  authorizing  them  to  take  fees  (Jb) ;  and  it  was  asserted 
that  they  delayed  their  reports  for  the  purpose  of  increasing  their 
fees  (c).  Besides,  as  their  clerks  Avere  removable  at  pleasure,  the 
Masters  were  enabled  to  appropriate  to  themselves  a  considerable  por- 
tion of  the  fees  which  the  clerks  were  entitled  to  receive  under  the 
statute  1  James  I.  On  the  31st  May,  1621,  the  House  of  Commons 
resolved  that  the  Masters  should  take  no  more  fees  for  references. 

On  the  17th  April,  1621,  Sir  T.  Coventry  presented,  together  with 
nine  others  relating  to  the  Courts  of  Justice  civil  and  spiritual,  a  bill 
for  regulating  the  proceedings  in  the  Court  of  Chancery,  particularly 
in  the  Masters""  offices,  and  the  fees  to  be  there  taken.  Sir  Edward 
Coke  approved  these  bills ;  but  there  the  matter  appears  to  have  been 
dropped  for  the  time. 

To  conclude  the  subject  of  the  Master's  fees. — In  the  13  Charles 
II.  (fZ),  an  Act  was  passed  pointing  out  specifically  the  fees  which  the 
Masters  were  to  receive,  omitting  all  mention  of  fees  for  copies,  and 
imposing  a  penalty  in  case  of  infraction  ;  but  neither  this,  or  the  pre- 
vious Act  of  1  James  I.,  or  the  resolution  of  the  House  of  Commons, 
were  of  any  avail.  The  statute  and  the  resolutions  were  evaded  by 
the  Masters  not  taking  fees  directly,  but  by  participation  with  their 
clerks,  till  the  practice,  as  is  usual  in  such  cases,  in  the  eyes  of  all 
persons  concerned,  grew  up  into  a  right ;  so  true  it  is,  as  Mr.  Norbury 
observed  in  the  time  of  James  I.,  that  even  Acts  of  Parliament  for  the 
regulation  of  the  court,  and  prevention  of  abuses,  will  produce  little 
effect,  unless  the  heads  of  the  court  will  exert  themselves  to  see  that 
they  are  carried  into  effect  (e). 

Lord  Macclesfield's  impeachment  on  account  of  his  corrupt  practices 
in  respect  of  the  Masters,  produced  some  orders  on  the  subject  of  the 
fees  of   the  Masters,  which  were   issued  by  Lord  Hardwicke,  28th 

(fl)  Com.  J.  i.  p.  574.  as  a  private  Act,   and  very  soon  escaped  no- 

(6)  Ibid.  p.  574.  tice.     It   is  in  the   Appendix  to  Ruffhead's 

(c)  Ibid.  p.  535.  578.      This  abuse  still  ex-  edition,  vol.  ix.  p.  178.     The  late  Mr.  Agar, 

isted   in    the    time   of    the    Commonwealth,  K.C.,  brought   it   to  light  in   Lord  Eldon's 

Parkes,  152.  time,  but  it  was  totally  disregarded. 

{d)  It  is  remarkable  that  this  Act  was  not  (e)    Abuses  of    the    Court   of   Chancery, 

printed  amongst  the  general  public  Acts,  but  Hargr.  Law  Tr.  429. 
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November,  1743;  they  confirmed  to  the  Masters  the  fees  they  had 
taken  from  their  clerks  for  copies  (a).  The  report  of  the  com- 
missioners appointed  in  1816,  confirmed  even  the  abuse  of  taking  fees 
for  copies  where  none  were  required  or  made.  Since  1832,  the  Masters 
have  had  settled  salaries,  so  that  as  regards  them,  and  indeed  all  the 
heads  of  offices,  this  source  of  abuse  is  at  last,  as  we  may  reasonably 
conclude,  finally  put  an  end  to. 

In  1625,  1  Charles  I.,  Sir  Thomas  Coventry,  afterwards  Lord  Co- 
ventry, was  appointed  Lord  Keeper,  and  he  appears  to  have  earnestly 
devoted  himself  to  the  extirpation  of  the  other  abuses  which  had  been 
the  subject  of  such  serious  complaints. 

On  the  17th  November,  1635,  the  Lord  Keeper,  with  the  advice 
and  assistance  of  Sir  Julius  Csesar,  the  Master  of  the  Rolls  (5),  issued 
a  series  of  orders,  many  of  which  were  repeated  by  Lord  Chancellor 
Clarendon  (c),  addressed  to  the  reformation  of  abuses,  and  the  dimi- 
nution of  useless  expense.  The  following  are  the  most  important  of 
these  orders  : — 

Impertinence,  Sfc.  Bills  and  other  pleadings  were  not  to  be  stuffed 
with  repetitions  of  deeds  in  hcBc  verba  (d),  but  the  substance  and  effect  of 
what  was  pertinent  and  material  was  alone  to  be  set  out ;  long  and  need- 
less traverses  of  points  not  traversable  nor  material,  causeless  recitals, 
tautologies,  and  multiplications  of  words,  and  all  other  impertinencies 
occasioning  needless  perplexity,  were  to  be  avoided,  so  that  the  ancient 
brevity  in  bills  and  other  pleadings  should  be  restored  ;  in  default  the 
party  and  the  counsel  were  to  pay  the  charge  of  the  copy  of  such  im- 
pertinencies, and  be  further  punished  as  the  case  should  merit  (e). 

So,  under  like  penalty,  the  counsel  were  to  see  that  no  unnecessary 
proofs  were  entered  into  (/). 

Merely  formal  interrogatories,  "  which  are  usually  thrust  into  the 
beginning  of  every  schedule  of  interrogatories,"  as  to  the  witnesses' 
knowledge  of  the  parties,  &;c.,  were  not  to  be  so  needlessly  used  as 
they  were  wont  to  be  (g). 

By  these  orders  the  present  practice  of  having  the  interrogatories 
sorted,  so  that  those  only  should  be  put  to  the  witnesses  to  which  they 
could  speak,  instead  of  putting  the  whole  of  the  interrogatories  to 

(a)  Beames,  p.  373.  promote  dispatch,    they    attracted,    possibly 

(b)  Sir   J.   Csesar  was   a  Doctor   of  Civil  from  their  ineflSciency,  but  little  attention. 
Law,  and  had  been  a  Master,  Reg.  L.  A.  1590,  (d)  This  had  been  frequently  attempted  to 
fol.  818.  be  repressed  by  particular  orders,  int.  al.  A. 

(c)  Some  of  Lord  Coventry's  Orders  are  1594,  fol.  459,  &c. 
yet  referred  to  as  authority  in  matters  of  prac-  (e)  §1. 

tice,  V.    int.  al.  1  Craig  &  P.  269 ;    but  it  (/)  §  2. 

bappened  that  as  far  as  they  were  calculated  to  {g)  §  3. 
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every  witness,  was  introduced  ;  indeed,  the  present  practice,  in  regard 
to  the  interrogatories  and  examination  of  witnesses,  is  mainly  founded 
on  these  orders. 

The  Six  Clerks  who  are  there  described  as  the  only  attornies  of  the 
Court  (a),  were  to  inform  themselves  continually  of  the  state  and  pro- 
ceedings of  their  client's  cause,  and  to  give  account  to  the  Court,  "  as 
other  attornies  do,"  and  not  to  leave  the  care  thereof  to  their  under- 
clerks  who  attend  not  the  Court  (6). 

The  Registrars  in  drawing  up  orders  were  to  use  all  convenient  bre- 
vity, according  to  the  manner  of  ancient  times ;  they  were  to  mention 
the  material  parts  of  reports,  &c.,  but  not  to  repeat  them,  and  not  to 
mention  any  reasons  but  such  on  which  the  Court  relied  in  making  the 
order,  and  with  brevity  and  clearness  (c).  The  excessive  and  unneces- 
sary length  of  Writs  of  execution  of  Decrees  was  endeavoured  to  be 
provided  against,  particularly  in  the  matter  of  recitals  {d). 

The  regulations  as  regards  Counsel  shew  the  evils  and  abuses  that 
were  growing  up  in  their  department.  They  were  to  beware  not  to 
sign  demurrers  containing  causes  of  demurrer  that  were  trivial,  and  the 
causes  of  demurrer  were  always  to  be  set  out.  Time  was  given  to  amend 
mere  mistakes  and  slips  in  the  bill  which  iiad  been  taken  advantage  of 
by  demurrer  (e).  The  counsel  also  were  to  be  careful  what  motions 
they  made,  and  to  be  well  instructed  beforehand  lest  their  clients  and 
themselves  should  be  deservedly  punished  with  costs  {f) ;  and  they  were 
to  read  all  the  pleadings,  proofs,  and  documents  themselves,  and  not  to 
rest  on  the  information  of  their  client  as  to  their  nature  and  effect  {f) ; 
and  no  counsel  was  to  put  his  hand  to  a  bill  that  was  not  drawn,  or 
perused  by  himself  in  the  paper  draft  (/). 

But  the  most  important  of  Lord  Coventry's  Orders,  at  least  osten- 
sibly, but  which  have  received  the  least  attention,  are  those  which 
relate  to  the  Masters'  offices.  These  I  have  set  forth  in  full,  not  only 
as  matter  of  history,  but  because  some  of  the  inconveniencies  to  which 
they  are  addressed,  are  operating  at  the  present  day  : — 

(a)  Though  this  statement  is  several  times  (c)   §  12.  Whilst  the  emoluments   of  the 

copied  into  subsequent  orders,  the  Six  Clerks,  Registrars  and  their  clerks  depended  on  the 

as  I  have   before  noticed,  can  hardly  at  that  length  of  the  orders,  this  of  course  was  not  very 

time  have  been  the  practising  solicitors  of  the  strictly  attended  to.     Since  Lord  Brougham's 

court,    but    their   under-clerks    might,     and  bill  of  1833,  the  Registrars  and  their  clerks 

probably  they  claimed  it  as  a  privilege.  have  ceased  to  have  any  interest  in  fees,   and 

(J)  §  10  &  11.    This  order  though  repeated  no  part  of  the  business  of  the  Court  is  now 

by  Lord  Clarendon,  went  wholly  out  of  use,  conducted  in  a  more  admirable  manner, 
and  till  the  abolition  of  the  Six  Clerks'  oflSce,  (d)   §  13. 

the  practice  of  the  court  was  in  great  part  (e)  §  14,  15. 

regulated  by  those  who  did  not  attend  the  (/)  §25.27.29;  see  the  Additional  Note 

court  at  all.  to  this  Chapter. 
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"17  The  Masters  of  the  Court  shall  prefix  convenient,  but  not  over 
long  clays  for  hearing  such  matters  as  are  referred  to  them  ;  and  at  the 
times  prefixed,  shall  proceed  without  admitting  any  feigned  or  dilatory 
excuses,  especially  that  counsel  are  otherwise  employed,  or  cannot 
attend,  or  are  not  instructed,  there  having  been  notice  and  time  enough 
allowed,  or  the  like ;  and  after  the  days,  shall  speedily  send  in  their 
reports  for  the  ease  of  the  clients'  attendance,  which  cannot  but  draw 
great  charge. 

"  18.  If  the  case  be  such  as  the  Master  cannot  proceed  in  the  absence 
of  either  party  or  his  counsel  without  just  cause  absenting,  the  Master 
is  presently  to  certify  this  Court  of  the  default,  that  the  defaulters  may 
be  punished  by  commitment,  costs,  or  otlierwise,  as  the  case  shall  merit. 
And  if  the  Master  do  use  or  willingly  admit  any  gross  delay,  the  re- 
ference is  to  be  removed,  and  the  Master  rebuked  by  the  Court. 

"  19.  The  Masters  of  the  Court  are  not  upon  importunity  of  counsel 
or  clients,  to  make  special  certificates  of  matters  when  the  Court 
expects  an  opinion  from  them  ;  nor  are  to  do  it,  but  where  their  own 
judgments  in  respect  of  difficulty  leadeth  them  to  it,  it  occasioning  for 
the  most  part  a  needless  trouble  to  the  Court,  and  both  delay  and  ex- 
pence  to  the  party. 

"21.  No  references  are  to  be  made  either  to  Masters  or  others,  (un- 
less it  be  by  assent  on  both  sides,)  to  hear  and  determine  the  cause 
upon  all  the  proofs  or  otlierwise.  But  when  the  Court  hath  heard  it, 
and  reduced  it  to  particular  points,  especially  if  those  points  have  rela- 
tion to  account,  or  matter  of  that  nature,  the  Court  may  fitly  leave  such 
to  be  reduced  to  certainty  by  a  Master. 

"24  Whereas  the  Masters  of  the  Court  do  sometimes,  by  way  of 
inducement,  fill  a  leaf  or  two  of  the  beginning  of  their  reports,  and 
sometimes  more,  with  a  long  and  particular  recital  of  the  several  points 
of  the  orders  of  reference  :  they  shall  forbear  such  iterations,  the  same 
appearing  sufficiently  in  the  order,  and  without  any  other  repetition  than 
thus, 'according  to  any  order,'  or  'by  direction  of  an  order  of  such  a  date,' 
shall  fall  directly  into  the  matter  of  their  report,  setting  down  the 
same  clearly,  but  as  briefly  as  they  can  for  the  ease  both  of  the  Court 
and  the  parties. 

"22.  The  Register  shall,  within  ten  days  after  the  end  of  every  term, 
certify  to  the  Lord  Keeper,  what  references  depend  in  the  hands  of  any 
Master,  and  how  long  they  have  depended,   that  ifany  of  them  have 
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depended  over  long,  the  Court  may  require  an  account  thereof  from 
the  Master,  and  quicken  him  to  a  speedy  dispatch""  («). 

The  references  were  not  made  by  Lord  Coventry  to  the  Masters  in 
turn ;  he  selected  those  whom  he  considered  best  qualified  to  do  the 
business  {h). 

Lord  Nottingham  also  appears  to  have  framed  some  orders  for  the 
regulation  of  the  proceedings  before  the  Masters.  The  language  of 
these  proposed  orders  plainly  shews  how  deeply  Lord  Nottingham  was 
impressed  with  the  conviction  of  the  necessity  of  active  superintendence 
over  the  business  of  the  Masters'  offices  to  compensate  for  the  eye  of 
the  public  being  entirely  withdrawn  from  it  (c).  This  is  the  only  subject, 
in  regard  to  the  proceedings  in  a  cause,  to  which,  at  least  as  far  as  we 
can  judge  from  any  public  acts,  the  attention  of  the  heads  of  the  court, 
has  never  yet  been  effectually  directed  {d).  Looking  to  the  proceed- 
ings before  the  Commissioners  of  Bankrupts,  one  would  suppose  that 
it  would  not  be  impossible  to  have  the  corresponding  business  of  the 
Masters  transacted  publicly  as  in  a  court.  This  is  certain,  that  it 
would  prevent  the  Masters  themselves  from  being  subjected  to  many 
unfounded  imputations  as  regards  the  mode  in  which  business  is  con- 
ducted in  their  respective  offices. 

(a)  The  rule  laid  down  in  No.  22,  is  recog-  in  their  reports  and  presume  of  employment 

nised  in  the  Practical  Register,  366,  and  Curs.  in  their  turns." 

Cancellar.  a.d.  1715,  p.  429,  as  "  an  ancient  (c)  See  his  MS.  Orders,  sup.  n.  (6). 
and  useful  practice."  Orders  had  before  been  (d)  To  shew  that  something  effectual  has  yet 
specially  made  to   the  Masters  to  report  by  to  be  done,  it  is  only  necessary  to  refer  to  the 
whose  default  it  was  that  they  could  not  end  the  very  able  pamphlet  of  Master  Senior,  the  state- 
matter  before  them ,  Reg.L.A.]594,fo.l74,&c.  ment  of  Master  Stephen  delivered  to  the  Ch. 

{b)  M.  S.  Collection  of  Orders  drawn  up  Commissioners,  the  printed  speech  of  Master 
by  Lord  Nottingham  presented  to  the  Inner  Lynch,  and  the  pamphlet  of  Mr.  Field,  to 
Temple  Library  by  Mr.  Wyatt.  "The  contrary  whose  exertions,  enforced  by  Mr.  Pemberton, 
practice,"  says  Lord  Nottingham,  "  hath  been  the  Court  of  Chancery  is  in  great  part  in- 
mischievous,  the  Masters  grow  less   careful  debted  for  the  late  improvements. 


ADDITIONAL  NOTE  TO  CHAPTER  XI. 

The  importance  which  was  then  and  ever  must  be  attached  to  the  preservation  of 
the  highest  principles  of  honour  on  the  part  of  the  bar,  may  be  seen  from  the  address 
delivered  by  LordC.  Bromley  on  announcing  to  certain  Serjeants,  as  was  then  done  pub- 
licly in  court,  that  they  had  been  appointed  to  that  honourable  station.  The  following 
are  extracts  from  his  Address,  which  is  entered  in  the  Registrar's  books.  "  First, 
to  use  all  diligence  to  weigh  and  consider  of  the  cause  sufficiently,  and  (as  I  said)  of 
the  circumstances  thereof,  that  the  matter  be  ripe  unto  you,  and  then  give  your  true 
and  good  counsel ;  and  if  by  dexterity  of  wit  you  find  the  cause  good,  honest,  and 
reasonable,  proceed  with  it  accordingly ;  but  if  you  find  the  cause  not  to  be  good 
or  sufficient,  unconscionable,  cruel,  unmerciful,  or  grounded  upon  malice  or  for  vexa- 
tion, reject  it,  and  deal  not  therein,  else  shall  you  bring  good  charge  to  your  chent  and 
discredit  to  your  own  estimations.     You  are  also  to  haste  suits  to  an  end  that  thereby 
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great  expenses  may  be  avoided ;  for  what  is  any  man  the  better  that  shall  spend  more 
in  the  obtaining  of  his  suit  than  his  cause  is  worth  when  he  hath  obtained  it  ?  The 
third  point :  you  are  diligently  to  consider  what  they  be  you  are  of  counsel  with  ;  if  you 
find  them  or  their  cause  unhonest,  unconscionable,  unmerciful,  or  unreasonable,  dis- 
suade him  from  it,  which  if  ye  cannot  do,  leave  him  in  his  madness  and  frenzy.  And 
in  all  your  pleadings  seek  not  advantages  to  trip  one  of  you  the  other  by  covyn  or 
niceness  in  form  of  pleading,  but  have  respect  to  the  substance  of  the  matter.  Set 
forth  your  causes  simply  and  plainly,  and  as  you  are  of  one  profession,  so  lovingly  and 
brotherly  to  warn  one  the  other  of  any  thing  mistaken  or  misconceived  in  pleading.  I 
am  to  exhort  you  also  not  to  embrace  multitude  of  causes,  or  undertake  more  places 
of  hearing  causes  than  you  are  well  able  to  consider  of  and  perform,  lest  thereby  you 
either  disappoint  your  clients  when  their  causes  be  heard,  or  come  unprovided,  or 
depart  when  their  causes  be  in  hearing,  till  they  be  thoroughly  heard,  for  it  is  all  one 
not  to  come,  as  either  to  come  unprepared,  or  depart  before  it  be  ended.  And  as  you 
are  brethren  in  calling,  so  do  I  exhort  you  that  there  be  at  your  meetings  in  pleadings 
in  court  brotherly  love  betwixt  you,  with  loving  words,  without  checks,  taunts,  or  con- 
tumely. Lastly,  not  to  bring  causes  hither  to  this  court  upon  false  surmises,  except 
{sic)  for  summum  jus  summa  injuria  doth  follow,  or  the  trust  or  true  intent  of  the  party 
be  abused  or  simplicity  circumvented  by  craft."  All  promised  to  conform  to  his  Lord- 
ship's advice  to  the  best  of  their  power  0). 

Lord  Chancellor  Hatton,  on  calling  Mr.  Gierke  to  the  degree  of  Serjeant,  exhorted 
him  to  have  good  care  of  his  duty  in  the  calling,  and  to  be  the  father  of  the  poor  (pater 
pauperum).  "  Ye  ought  to  be  careful,"  said  the  Lord  Chancellor,  "  for  the  causes  of 
all  men,  and  chiefly  for  the  poor,  and  for  such  as  have  most  need  ;  you  ought  to  be  an 
arm  to  help  them,  a  hand  to  relieve  them ;  you  are  a  minister  to  give  relief  and  help 
to  all  men  that  have  need  in  the  law,  Legis  firmissimce  columnce. — An  example  in  you  is 
more  than  in  any  other,  for  all  men's  eyes  are  upon  magistrates,  therefore  I  am  to 
persuade  you  that  you  use  dihgence  and  carefulness  in  your  calling ;  use  uprightness 
and  follow  truth,  be  free  from  cautell,  Mix  with  the  exercise  of  the  law  no  manner  of 
deceit ;  Let  these  things  be  far  from  your  hearts." — "  In  conveyances,  deal  justly  and 
soundly,  for  matters  of  conveyance  are  most  necessary  for  all  men  to  be  carefully  and 
well  dealt  in;"  after  this  follow  some  exhortations  much  in  the  style  of  Lord  K. 
Bromley.  Then,  addressing  himself  to  the  bar,  he  said,  "  Let  not  the  dignity  of 
the  law  be  given  to  men  unmeet ;  and  I  do  exhort  you  all  that  are  here  present  that 
you  do  not  call  men  to  the  Bar  or  the  Bench  that  are  so  unmeet.  I  find  there  are 
now  more  at  the  bar  in  one  house  than  was  in  all  the  Inns  of  Court  when  I  was  a 
young  man ;  and  I  find  that  these  places  are  bestowed  many  times  upon  unmeet  men, 
very  raw  and  young  men,  which  are  negligent  and  careless,  which  truly,  in  my  opinion, 
is  a  great  sin  and  a  fault,  that  we  should  commit  our  rights  of  our  goods  and  posses- 
sions to  such  persons ;  I  pray  you  have  regard  to  it.  I  tell  you,  and  mark  it  well,  I 
find  that  many  are  called  hither,  and  much  money  spent,  and  in  the  end  their  causes 
dismissed  to  the  law,  where  they  might  have  begun  at  the  first,  if  the  parties  had  been 
well  informed  and  counselled.  We  sit  here  to  help  the  rigor  and  extremities  of  the 
law."     Other  parts  of  this  speech  will  be  noticed  hereafter  (-). 

Q)  Lord  Chancellor  Bromley's  Address  to  June,   1587,     Reg.    Lib.  B.   1586,  fo.  G61. 

Fletewood,  Recorder  of  London,  and  others,  These   speeches  may  also  be  found  at  length 

on  their  taking  the  degree  of  Serjeants-at-Law,  in  the  Appendix,  to  Mr.  Sanders'  collection  of 

15th  October,  1580,  fo.  189.  the  Orders  of  the  Court  of  Chancery. 

(2)  Lord  Chancellor  Hatton's  Speech,   20th 
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Interference  with  Maxims  of  the  Law. 
Conscience  as  a  rule  of  decision — Equity — Notions  of  the  Chancellors  of  Henry  VIII. 

and  Elizabeth — Selden's  remark. 
Equity  governed  by  principles — Precedents,  their  influence. 

Limitations  to  the  application  of  principles  of  Equity  as  against  the  rules  of  Law. 
The  assertion  that  the  Court  had  not  and  has  not  the  power  to  abate  the  rigour  of  the 

Common  Law  considered. 


Having  traced  the  rise  and  establishment  of  the  Court  of  Chancery, 
and  followed  a  suit  in  that  Court  from  its  first  institution  to  its  final 
conclusion,  according  to  the  course  which  prevailed  from  the  original 
establishment  of  the  court  down  to  the  early  part  of  the  reign  of  Charles 
II.  (a),  I  now  propose  to  enter  upon  the  more  important  branch  of  the 
subject,  namely  to  endeavour  to  discover  and  to  trace  the  principles  on 
which  its  jurisdiction  was  founded. 

And  first  as  regards  the  grounds  of  interference  of  the  Court  of 
Chancery  generally.  The  prerogative  of  Grace  which  was  delegated  to 
the  Chancellor,  was,  as  we  have  seen,  to  be  exercised  on  certain  princi- 

(a)  I  have  omitted  to  notice  such  altera-      excepting  as  they  were  adopted  at  the  Restora- 
tions as  were  made  during  the  Commonwealth,      tion. 
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pies  which  were  expressed  by  the  terms,  Conscience,  Good  Faith, 
Honesty  and  Equity  («). 

The  Court  of  Chancery  also  exercised  a  separate  prerogative  juris- 
diction as  regards  Infants.  The  Court  also,  under  an  express  or  im- 
plied delegation  of  the  prerogative,  as  has  already  been  noticed, 
assumed  jurisdiction  to  give  compensation  for  outrages  and  violence; 
and  when  it  was  practicable  to  prevent  their  commission.  The  court 
also  gave  a  remedy  where  the  proceedings  of  the  ordinary  courts  were 
obstructed  by  the  corruption  or  default  of  the  officers  intrusted  with 
its  administration.  These  last-mentioned  heads  will  be  the  subject  of 
separate  consideration;  at  present  I  confine  myself  to  the  jurisdiction 
founded  on  equity  and  conscience,  including  in  those  terms  good  faith 
and  honesty. 

How  far  the  authority  delegated  to  the  Chancellor  to  decide  on 
principles  of  equity  and  conscience  was  considered  to  extend,  in  re- 
ference to  the  existing  positive  maxims  and  principles  of  the  Common 
Law,  modified  as  they  had  been  by  the  legislature,  has  first  to  be 
inquired  into. 

It  was  a  recognised  general  maxim,  that  the  Court  of  Chancery 
should  only  hold  jurisdiction  by  subpoena,  of  such  matters  as  were  not 
remediable  by  the  common  law  (b). 

But  the  jurisdiction  assumed  by  the  Chancellors  was  by  no  means 

(a)  Some  of  the  earlier  authorities  on  this  In  the  writ  by  which  the  seals  were  corn- 
subject  have  been  mentioned  ;  the  following  mitted  to  R.  Kirltham,  Master  of  the  Rolls, 
may  be  added.  In  the  15th  year  of  Richard  7  Edw.  IV.  is  this  entry,  "  And  over  this  the 
II.  two  petitions  were  presented  to  the  Parlia-  King  willeth  and  commandeth,  there  and  then, 
ment,  the  answer  given  to  each  was, — This  that  all  manner  of  matters  to  be  examined  and 
petition  is  sent  to  the  Chancery,  and  the  discussed  in  his  Court  of  Chancery,  shall  be 
Chancellor,  by  authority  of  Parliament,  is  to  directed  and  determined  according  to  equity 
cause  the  parties  to  come  to  him  in  the  said  and  good  conscience,  and  to  the  old  course  and 
Chancery,  and  there  having  diligently  seen  laudable  custom  of  the  same  Court,  so  that  if 
and  examined  into  the  matters  comprised  in  in  any  such  matters  any  difficulty  or  question 
the  petition,  and  heard  the  reasons  on  one  side  of  law  happen  to  rise,  that  he  therein  take  the 
and  the  other,  let  there  be  done  by  authority  of  advice  and  counsel  of  some  of  the  King's 
Parliament  that  which  justice  and  reason,  and  justices,  that  right  and  justice  may  be  truly  ad- 
goodfaith,  and  good  conscience  require  in  the  ministeredtoeveryman,(Rot.Claus.7Edw.IV; 
case,  Rot.  Pari.  iii.  297,  298.  A  writ  from  Introductionto Close, R.xxxi;DiscourseonJu- 
Hen.  V.  to  his  Chancellor,  the  Bishop  of  die.  Author. of  M.R. p.  97,  Leg.  Jud. 37. 112.). 
Durham,  is  in  these  words  :  "  Wherefore  we  The  bills  generally  pray  for  relief  according 
will  the  aforesaid  supplication"  (the  petition  to  equity  and  conscience;  (Cal.  vol.  i.  p.  84, 
annexed),  "well  understood  and  considered  by  &c..  Brooke,  Abr.  Conscience,  7,  ib.  26,  temp, 
you,  you  do  call  before  you  both  parties  Edw.  IV,)  The  sense  in  which  the  term 
specified  in  the  same  supplication,  and  their  Equity  has  been  used  by  jurists  here  and  in 
cause  heard,  that  you  do  unto  them  both  n^j^<  other  countries,  is  elaborately  discussed  by 
and  equity,  and  in  especial  that  you  see  that  Mr.  Justice  Story,  i.  Eq.  Jurisp.  p.  1,  to  24, 
the /poorer /;ar/y  suffer  no  wrong,  but  that  you  3rd  ed.  and  by  Mr.  Fonblanque,  1  Fonbl.  p. 
make  such  an  end  in  this  matter  that  we  be  b,  et  seq.  2nd  ed. 

nomorevexedhereafterwith  their  complaints,"  (b)  37  Hen.  VI.  14,  Lord  Ellesmere,  p.  46. 

see  Palgrave  on  the  Council,  p.  77  ;   and  Cal.  This  rule  will  be  again  adverted  to. 
vol.  1.  p.  16. 
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suppletory  only,  it  was  corrective  {a)  also  ;  and  we  learn  that  the 
Chancellors  did  not  consider  that  they  were  precluded  from  exercising 
their  jurisdiction  in  any  particular  case,  because  it  would  be  incon- 
sistent with  a  rule  of  law,  or  because  the  law  deliberately,  and  not 
from  omission,  gave  no  remedy  under  the  particular  circumstances  {h). 

St.  Germain,  in  his  work  entitled  Doctor  and  Student,  written  in 
the  early  part  of  the  reign  of  Henry  VIII.,  says,  "  Conscience  never 
resisteth  the  law  nor  addeth  to  it,  but  only  when  the  law  is  directly 
in  itself  against  the  laic  of  God,  or  law  of  reason  ;"  for  in  other  things, 
he  adds  "  J^quitas  sequitur  legem"  {c).  This  maxim  is,  no  doubt,  a 
version  of  Jus  pratorium  jus  civile  suhsequitur ;  its  application  to  the 
doctrines  of  the  Court  of  Chancery  will  be  noticed  hereafter. 

We  find  that  it  was  held  in  the  Court  of  Chancery,  in  violation  of 
the  law  established  by  legal  decisions,  that  one  executor  and  one  joint- 
tenant  might  in  Chancery  sue  his  companion(c?); — that,  although  from 
loss  or  other  accident  an  obligee  could  not  produce  his  bond,  without 
which  by  a  positive  rule  of  law  he  could  have  no  remedy  (e),  yet  he 
might  enforce  the  obligation  in  Chancery  (/) ; — that  where  the  lessor 
entered  on  his  tenant,  and  thus,  by  the  rule  of  law,  suspended  the  rent, 
he  should  have  relief  in  equity  {g).  So  the  Court  of  Chancery  in  cer- 
tain cases  gave  relief  against  forfeitures,  which  had  been  clearly  in- 
curred according  to  the  rules  of  law  {h);  the  court  carrying  its  juris- 
diction to  the  extent  of  ordering  restitution  after  judgment  at  law,  and 
execution  (i)  :  the  court,  in  these  cases,  avoiding  to  transgress  the 
provisions  of  the  statutes  before  adverted  to,  by  not  examining  into  the 
judgment  itself,  but  prohibiting  the  party  from  putting  it  in  force  ; 
just  as  the  Prsetor  would  have  done  under  his  extraordinary  jurisdic- 


(«)  The  Administrative  jurisdiction,  and  the  it  preserves  man   from  destruction,"  Annals 

Protective  jurisdiction   as   connected  with   it,  of  King  James  ;  Sanders'  Orders,  vol.  i.  p.  x. 

are  not  now  under  consideration.  Pref.     But  these  general  statements  do  not 

{b)  It  having  been  urged   before  Morton,  convey  any  definite  notions  as  to  the  jurisdic- 

Archbishop  of  Canterbury,  Chan.  7  Hen.VII.  tion  of  the  Court, 
that  in  the  case  before  him  there  should  be  {d)  See  1  Roll.  Abr.  375,  376. 

no  relief,  because  by  the  rules  of  the  Common  (e)  Co.  Litt.  35  b  ;  Vin.  Abr.  iv.  390. 

Law  the  circumstances  of  the  case  gave  no  re-  (/)   1  Roll.  Abr.  375.     Some  of  the  Chan- 

medy,    the    Chancellor  answered,     "  That  is  cellors   appear  to  have  followed   the  rule  of 

the  case  in  all  instances  where  the  Court  of  law,  Vin.  Abr.  iv.  390. 
Chancery  grants  relief,"  Y.  B.  7  Hen.  YII.  {g)  V.  Lat.  149  ;  Vin.  Abr.  iv.  389. 

fol.  12.  (A)  See   Crompt.   42   b;    9;Edw.   IV.,  22 

(c)  This  passage  is  quoted,  and  adopted  by  Edw.  IV.  ;  even  though  there  was  no  fraud  ia 

Sir  George  Cary,  p.  16.     King  James,  in  his  the    transaction,     1    Roll.    Abr.    374,    temp, 

speech  in  the  Star  Chamber,  speaking  of  the  Jas.  I. 

Court  of  Chancery,  said,  •' Where  the   rigour  (i)  V.    int.  al.   1   Roll.   Abr.   381;    and  I 

of  the  law,  in  many  cases,  will  undo  a  subject,  Eq.   Abr.   130,   note  b  ;  Tothill,   p.  271;  30 

there   the  Chancery   tempers     the    law  with  Eliz.     This  was  in  fact  a  Restitutio  in  inte- 

equity,  and  so  mixes  mercy  with  justice,  as  grum,  v.  svp.  p.  324. 
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diction  (a).  So,  notwithstanding  the  maxim  before  alluded  to  (b), 
where  a  remedy  was  provided  by  the  law,  which  was  held  by  the 
common  law  judges  to  be  sufficient,  yet  the  Court  of  Chancery  in  some 
cases  gave  a  more  effectual  remedy  of  its  own  instead  (c).  Other  in- 
stances of  direct  interference  with  positive  rules  of  the  common  law, 
and  with  its  rules  of  procedure,  might  be  cited  out  of  our  scanty 
early  records  (fi) ;  some  of  them  will  be  mentioned  in  the  following 
pages. 

The  Courts  of  Common  Law  protested  against  the  exercise  of  the 
jurisdiction  of  the  Court  of  Chancery  in  the  cases  above  enumerated,  as 
contrary  to  law ;  and  so  late  as  the  reign  of  James  I.  the  Court  of 
King's  Bench  marked  its  sense-of  this  interference,  where  a  judgment 
had  been  obtained  in  that  court,  by  issuing  a  prohibition  (e) ;  and  the 
Common  Law  Courts  used  all  the  means  in  their  power  to  counteract 
the  authority  so  exercised  by  the  Chancellor  (/) ;  all  of  which  tends  to 
shew  that  the  Court  of  Chancery  not  only  did,  but  was  considered  to 
act  in  many  cases  in  direct  contravention  of  the  law.  The  pertina- 
cious resistance  of  the  judges  of  the  Courts  of  Common  Law  to  the 
exercise  of  the  equitable  jurisdiction  in  these  cases,  and  in  other  cases 
now  clearly  established  to  be  remediable  in  equity,  may  cause  serious 
doubt  to  be  entertained  as  to  the  accuracy  of  the  assumption  that 
"  Lord  Chancellor  Parnynge  must  have  laid  the  foundation  stone  of 
that  Temple  of  Justice,  afterwards  reared  in  such  fair  proportions  by 
an  Ellesmere,  a  Nottingham,  and  a  Hardwicke"(^) ;  indeed,  if  we  are 
to  take  the  Treatise  of  the  Serjeant  in  the  time  of  James,  published  by 
Mr.  Hargrave,  and  before  referred  to,  as  representing  the  sentiments 
of  the  professors  of  the  law,  every  interference  of  the  Court  of  Chan- 

(a)  Crompton,  41  b,  58  b;  Cary,  p.  4  ;  so  Chancery, 

in  the  exercise  of  another  branch  of  its  juris-  (c)  See  Roll.  Abr.  p.  374.  376. 

diction,  namely,  as  to  trusts,  which  will  be  (/)  They  held  out  that  the  writ  of  injunc- 

particularly  noticed  hereafter,  the  legal  effect  tion  issued  in  such  cases  was  a  nullity,  and 

of  a  feoffment  in  trust  was  never  disputed  ;  they  would  give  relief  by  Habeas  Corpus,  if 

indeed,  as  we  shall  see,  it  was  turned  to  ac-  the  writ  were    enforced,  Crompt.  42  b,  et  v. 

count  as  part  of  the  machinery  for  effectuating  infra,   title     Injunction.      They   successfully 

the  trust.  prevented  the  recovery  of  the  penalty  in  the 

(J)  Sup.  p.  408.  subpoena  in  any  case.  Lord  Ellesmere,  p.  31. 

(c)  As  in  the  case  of  a  contract  to  grant  a  The  court  having,  as  before  observed,  a  pro- 
lease,  on  which  an  action  on  the  case  might  cess  of  its  own  to  compel  obedience  much 
be  maintained,  1  Roll.  Abr.  374  ;  at  least  if  more  effectual  than  enforcing  the  penalty, 
money  had  passed,  Fineux,  C.  J.,  21  Hen. VII.  this  was  not  worth  a  struggle — though  this 
fol.  41.  right  also  was  disputed,  v.    infra,    title  In- 

(d)  Many  of  the  older  cases  are  collected  junction. 

in  Viner's  Abr.  ubi  sup.  The  instances  tend  (g)  Lord  Campbell's  Lives,  i.  244  ;  and  see 
to  shew,  as  is  hereafter  more  particularly  ad-  243  ;  Lord  Campbell  appears  to  have  transfer- 
verted  to,  that  what  we  find  in  the  Year  Books,  red  his  ideas  of  the  competency  of  Common 
as  to  equitable  jurisprudence,  is  not  always  to  Law  Chancellors  at  the  present  day,  to  the 
be  taken   as   the   doctrine   of  the  Court  of  reign  of  Edw.  III. 
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eery  was  a  violation  of  a  maxim  of  law,  as  it  is  there  held  that  Implere 
legem  est  perfect^  virtuosum  (a). 

But  in  all  the  cases  above  referred  to,  and  others  which  will  be  no- 
ticed in  the  course  of  this  work,  the  perseverance  of  the  Clerical 
Chancellors  prevailed  ;  and  at  length  the  opposition  of  the  Courts  of 
Law,  in  the  cases  above  alluded  to,  was  silenced  or  withdrawn. 

Thus  it  appears  that  a  jurisdiction  to  interfere,  in  some  cases  at  least, 
with  the  rules  and  maxims  of  the  law  on  the  grounds  of  equity  and 
conscience,  as  well  as  to  supply  its  defects  was  clearly  exercised.  We 
have  next  to  endeavour  to  find  out  what  were  the  specific  principles 
by  which  this  interference  with  the  law  was  regulated ;  in  other 
words,  what  meaning  was  attached  to  the  terms  Equity  and  Con- 
science, which  were  the  guides  by  which  the  Chancellors  were  to  be 
directed. 

The  term  Conscience,  as  denoting  a  principle  of  judicial  decision, 
appears  to  have  been  of  clerical  invention  ;  it  seems  to  have  embraced 
the  obligations  which  resulted  from  a  person  being  placed  in  any  situa- 
tion as  regards  another  that  gave  to  the  one  a  right  to  expect,  on  the 
part  of  the  other,  the  exercise  of  good  faith  towards  him  ;  and  nearly 
resembled  the  bona  fides  (b)  of  the  Praetorian  Code,  as  illustrated  by 
its  various  commentators. 

The  Ecclesiastical  Courts,  as  we  have  seen  (c),  originally  assumed 
jurisdiction  in  all  cases  of  breach  of  faith,  operating  no  doubt  by 
means  of  their  spiritual  authority  upon  the  conscience  of  the  party  com- 
plained of.  When  those  courts  were  prohibited  from  taking  cognizance 
of  breach  of  faith  affecting  contracts  between  laymen  (t/),  cases  of  con- 
science could  only  be  the  subject  of  cognizance  in  the  Council  or  the 
Court  of  Chancery  (e) ;  ultimately  under  Conscience  a  wide  field  oi 
jurisdiction  was  introduced,  embracing  all  departures  from  fair  dealing 

{a)  Hargr.  L.  Tr.  328.  expressly   referred  the  doctrines   as  to  Uses 

(5)  One  instance  may  be  referred  to,  "  Bona  to  the  obligations  of  conscience ;  so,  after  uses 

fides  non  patitur  ut  bis  idem  exigatur,"   Dig.  were  recognised  by  the  Courts  of  Law,  it  was 

L.  37.57;  accordingly,  as  will  be  noticed  here-  in  this  manner — "Uses  are   created  by  the 

after,  the  Clerical  Chancellors  would  not  per-  common  law,  and  are  relieved  by  conscience," 

mit  a  bond   to  be  put  in  suit  after  payment,  14  Hen.  VIII.  8,  Brooke,  J.     In  the  4  &  5 

though  no    release  had   been  taken;  though  Eliz.  Reg.  Lib.  fol.  144,  the  following  version 

this  was  in  violation  of  the  Common  Law.  of    conscience    occurs: — "The   lord  of  the 

(c)  V.  sup.  p.  118.  manor  having  granted  the  custody  of  another 

{d)  V.  sup.  p.  118.     So  late  as  8  Edw.  IV.  man's  wife,  and  of  her  copyhold  lands,  to  the 

(Y.  B.  fol.  4)  Bishop  Stillington,  Chancellor,  defendant ;   the  Lord  Keeper,  Sir  N.  Bacon, 

held,    that  for    breach    of    faith    (pro  Jidei  considered  this  to  be  against  right  and  con,' 

Icesione),  a  man  was  at  liberty  to  sue  either  science ;  and  at  the  instance  of  the  husband 

in  the  Spiritual  Court  (Canowicae'wjwrm),  or  in  granted  an  injunction  against   the  defendant 

the  Court  of  Chancery,  for  the  damage  occa-  till  the  custom  had  been  tried  and  proved  ;  he 

sioned  by  the  breach.  would  then  decide  upon  the  question. 

(e)  Keble,  Serj.,Y.  B.  7  Hen.VII.  fol.  11  b, 
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and  honesty,  and  it  included  some  cases  which  miglit  perhaps  be  more 
appropriately  ranged  under  the  head  of  Public  Policy. 

The  Roman  Law  furnished  a  guide  as  to  the  Equity  (a)  which  was 
to  be  administered  by  the  Court  of  Chancery,  which  we  shall  see  was 
largely  taken  advantage  of.  I  may  here  notice  one  instance,  which  Cicero 
supplies,  of  the  correction  by  general  principles  of  equity,  of  a  rule  of 
law  itself  founded  on  equity.  The  law  on  principles  of  equity  had 
established  as  a  maxim  that  the  seller  of  an  estate  should  make  com- 
pensation for  all  the  incumbrances  that  he  knew  of,  and  which  he  miglit 
omit  to  communicate  at  the  time  of  the  contract.  One  Gratidianus 
had  sold  a  house  to  C.  Sergius  Grata,  which  the  latter  had  shortly 
before  purchased  of  the  same  Gratidianus.  Sergius  Grata  was  entitled 
to  a  right  of  way  or  some  other  servitus^  or  as  we  may  say  easement., 
over  this  property  which  Gratidianus  naturally  did  not  mention  at  the 
time  of  sale.  Grata  taking  advantage  of  this  omission,  insisted  that  he 
was  entitled,  according  to  the  settled  rule  of  law  to  compensation  for  the 
easement,  and  he  commenced  an  action  to  recover  it.  This  being  an 
actio  bona  Jidei,  an  equitable  defence  was,  as  we  have  seen,  admissible. 
Crassus  was  the  advocate  of  Grata,  Anthony  of  Gratidianus  ;  the  re- 
mainder is  best  told  in  Cicero's  own  words  (b)  :  "  Jus  Crassus  urgebat 
— quod  vitii  venditor  non  dixisset  sciens  id  oportere  preestari" — (c). 
"  JEquitatem  Antonius,  quoniam  id  vitium  ignotum  Sergio  non  fuisset, 
qui  illas  sedes  vendidisset,  nihil  fuisse  necesse  dici ;  nee  eum  esse 
deceptum,  qui  id  quod  emerat  quo  jure  esset  teneret"  (d),  ''  Quorsum 
hsec,"  adds  Cicero,  "  ut  illud  intelligas  non  placuisse  majoribus  nostris 
astutos.''^  So  "Si  verbis  et  literis,  et  ut  dici  solet  summo  jure  conten- 
ditur,  Solent  ejusmodi  iniquitati,  Boni  et  uEqid  nomen  dignitatem  que 
opponere  "  (e). 

Looking  to  the  cases  to  which  this  principle  was  applied,  which  will 
presently  be  noticed  in  detail,  the  delegated  authority  to  decide  accord- 
ing to  equity,  may  have  been  considered  to  have  embraced  all  those 
cases  in  which  a  party,  without  having  committed  any  act  which  would 
be  considered  as  contrary  to  good  faith  or  conscience,  might  yet  by  the 
rigour  (/)  of  the  positive  provisions  of  the  law, — though  founded  as 


(a)  Equity,  according  to  the  definition  which  {d)  This  afterwards  became  the  Law,  Dig. 

was  common  to  the  Courts  of  Law  and  the  xix.  1.  1,  \. 

Court  of  Chancery,  has  been  already  noticed,  (e)  Cic.  pro  Csecin.  §  23  ;  and  see  Dr.  Tay- 

sup.  p.  32 L  lor's  Elements,  p.  91. 

(6)  De  Officiis,  lib.  iii.  c.  16,  torn.  iii.  394;  (/)  "It  hath  jurisdiction  to  correct  the  rigor 

this  was  rather  a  favorite  illustration,  it  occurs  of  the  law  by  the  judgment  and  discretion  of 

again  in  the  Treatise,  De  Oratore,  i.  §  39.  equityand  grace,"  LordEllesmere,  p. 21,  "Law 

(c)  V.  Dig.  xix.  1,11.  makers  take  heed  to  such  things  as  may  often 


Original  Meaning  of  Equity  and  of  Conscience.  413 

regards  their  general  application  on  natural  justice, — or  by  the  silence 
of  the  law,  —  the  particular  case  not  having  been  provided  for 
at  all — (a),  have  an  advantage  which  it  was  contrary  to  the  prin- 
ciples of  equity  that  he  should  be  permitted  to  enforce  or  to 
retain  (b).  In  such  cases  the  general  principles  of  equity  in  the  sense 
of  natural  justice,  which  are  antecedent  to  all  positive  law  (c),  were 
resorted  to.  Where  the  rigour  of  the  law  favoured  the  position  of  the 
party  who  had  committed  any  unconscientious  act,  that  would  be 
relieved  against,  also,  under  the  head  of  conscience. 

However,  if  any  distinction  was  originally  recognised  as  to  the 
respective  import  of  the  terms  Equity  and  Conscience,  they  soon 
became  confounded,  and  a  very  considerable  latitude  was  admitted  in  the 
application  of  the  terms  Equity  and  Conscience.  A  new  head  of  equity 
under  the  name  of  Cases  of  Extremity,  which  comprehended  the  modern 
jurisdiction  under  the  title  of  Accident,  was  afterwards  introduced  (^Z). 

Some  extravagances  which  originated  perhaps  in  too  high  an  esti- 
mate on  the  part  of  the  Chancellors  of  Henry  VIII.  and  Elizabeth,  of 
their  individual  endowments,  and  erroneous  views  as  to  the  nature  of 
their  office,  occasioned  in  part  by  the  language  of  flattery  (e),  gave 
occasion  to  the  great  Selden  to  remark,  more  perhaps  in  jest  than  in 
earnest,  that  equity  was  a  roguish  thing  ;  it  was  according  to  the  con- 
come,  and  not  to  every  particular  case,  for  dower,  it  should  cease  in  case  the  widow  should 
they  could  not  though  they  would ;  therefore  proceed  at  law  for  her  dower.  The  modern 
in  some  cases  it  is  necessary  to  leave  the  words  doctrine  of  Election,  which  is  said  to  he  founded 
of  the  law,  and  to  follow  that  reason  and  on  principles  of  universal  equity,  see  Forrester 
justice  requireth,  and  to  that  intent  equity  v.  Cotton,  1  Eden,  535,  and  which  is  ably 
is  ordained,  that  is  to  say,  to  temper  and  treated  together  with  the  important  subject  of 
mitigate  the  rigor  of  the  law,"  Dr.  and  Stud.  Satisfaction  in  a  distinct  treatise  by  Mr.  Stal- 
p.  1  c.  16,  45.  "The  cause  why  there  is  a  man,  will  be  here  recognised.  Further  illus- 
Chancery  is,  for  that  men's  actions  are  so  divers  trations  of  the  text  will  appear  in  the  following 
and  infinite,  that  it  is  impossible  to  make  any      pages. 

general  law  which  shall  aptly  meet  with  every  (c)  "  II  faut  done  avouer,"  says  Montes- 

particular  act    and  not   fail  in   some  circum-      quieu,  "  des  rapports  d'equite  anterieurs  a,  la 
stances,"    Lord  EUesmere,  C.  1,  Rep.  Ch.  4.      loi  positive  qui  les  etablit,"  Esprit  des   Lois, 
This  is  iu  fact  a  version  of  Aristotle's  definition      Liv.  i.  c.  1. 
of  equity,  before  adverted  to.  {d)  Thus  in  Sir  Thomas  More's  Couplet, 

(a)  Where  the  rule  of  law  is  deficient,  for      cited  by  Lord  Coke,  1  Roll.  Abr.  374  : — 
law  cannot  provide  for  all  cases,  but  is  suited  Three  things  are  helped  in  conscience, 

only  to  those  which  are  most  familiar,  time  Fraud,  Accident,  and  things  of  Confidence, 

daily  producing  and  inventing  new  ones.  Lord      and  seel  Bro.  124;  2  Swanst.  160,  note. 
Bacon,  de  Argument.  Scient.  Aphor.  xxxii.  (e)    Whyte  v.  Whyte,  Reg.  Lib.  A.  fo.  104. 

{b)  An  illustration  is  afforded  by  an  early  The  plaintiff  was  to  procure  the  Lord  Chan- 
case  in  the  reign  of  Elizabeth.  The  judges,  in  cellor  (Hatton)  to  hear  the  cause,  and  to  or- 
a  case  stated  to  them  by  the  Chancellor,  a.d.  der  the  same  according  to  ?ds  Lordship's  con- 
1575,  had  certified  that  a  widow  who  was  suing  science.  "  Where  he,"  (the  Chancellor)  says 
for  her  dower  was  entitled  to  it,  as  well  as  to  Sir  John  Davis,  in  his  dedicatory  preface  to 
an  annuity  given  to  her  in  satisfaction  of  it.  Lord  EUesmere,  "  hath  potestatem  ahsolutam 
The  Chancellor  said,  that  though  by  the  rigor  as  well  as  regulatam  in  binding  and  loosing 
of  the  Common  Law  she  might  claim  both,  t\ie  proceedings  oithQ  law,  and  in  deciding  of 
yet,  as  the  annuity  was  given  in  lieu  of  her      causes  by  the  rules  of  his  own  conscience." 
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science  of  him  that  was  Chancellor,  and  as  that  was  larger  or  narrower, 
so  was  equity  (a).  This  might  indeed  have  been  a  true  picture  of  the 
court  on  its  original  foundation,  had  not  the  equitable  doctrines  and 
provisions  of  the  Roman  Law  been  taken  as  the  principles  on  which  its 
decisions  were  to  be  founded  ;  but  it  is  plain  that  the  jurisdiction  never 
could  have  been  established,  if  the  conscience  of  the  judge  had  been 
his  only  guide.  It  may  be  remarked,  however,  that  too  much  con- 
sideration was  sometimes  given  to  the  Conscience  of  the  Queen.  It  is 
"  the  holy  conscience  of  the  Queen,  for  matter  of  equity,"  said  Sir  C. 
Hatton,  "  that  is  in  some  sort  committed  to  the  Chancellor  "  (6) ;  and 
though  the  Queen  may  not  have  directly  interfered  in  regard  to  the 
decision  of  any  particular  case,  she  not  unfrequently  commanded  that 
cases  should  be  heard  in  the  Court  of  Chancery  which  did  not  come 
within  any  branch  of  its  jurisdiction  as  a  Court  of  Equity  and  Con- 
science (c). 


(a)  His  words  are  "  Equity  in  law  is  the 
same  that  the  spirit  is  in  religion,  what  every 
one  pleases  to  make  it.  Sometimes  they  go 
according  to  conscience,  sometimes  according 
to  law,  sometimes  according  to  the  rule  of 
court."  "  Equity  is  a  roguish  thing.  'Tis 
all  one  as  if  they  should  make  the  standard  for 
the  measure  a  Chancellor's  foot,"  Selden, 
Table  Talk,  title  Equity,  Oper.  torn.  iv.  p. 
2028.  Selden  better  than  any  man  living 
perhaps  knew  what  equity  really  was. 

(b)  See  the  Address  of  Sir  C.  Hatton,  Reg. 
Lib.  B.  1586,  fo.  661;  v.  supra,  p.  406. 

(c)  Reg.  Lib.  A.  1573,  B.  1575,  fo.  145, 
19  June,  1568  ;  Robert  Gardiner,  plaintiff, 
Thomas  Lovell,  defendant.  "The Lord  Keeper 
of  the  Great  Seal  of  England  hath  this  day 
received  commandment  from  the  Queen's 
Majesty  by  George  Carye,  Esquire,  who 
brought  unto  his  Lordship  from  her  Highness 
a  ring  for  that  purpose.  That  the  matter  in 
variance  between  the  said  parties  should  not 
be  dismissed  from  hence,  but  that  the  same 
should  be  heard  and  determined  here  in 
the  court,  according  to  justice  and  equity  ;" 
and  it  was  retained  accordingly.  In  Lib.  A. 
1591,  fo.  646,  we  find  another  message  of  her 
Majesty  on  some  private  application,  command- 
ing a  matter  to  be  reheard  by  the  then  Lord 
Chancellor,  after  he  had  made  a  decree.  But 
the  Chancellor  was  not  the  only  Judge  who 
was  subjected  to  these  irregularities,  as  will 
appear  by  the  following  letter  of  protection, 
entered  in  the  Registrar's  Book,  which  is  too 
remarkable  and  illustrative  of  some  of  her 
Majesty's  notions  of  prerogative  not  to  be  set 
out  at  some  length.  "  Elizabeth,  by  the  Grace 
of  God,  &c.  To  our  trusty  and  right  well- 
beloved  Sir  Nicholas  Bacon,  Knight,   Lord 


Keeper,  &c.  To  our  Chancellor  of  England, 
and  to  all  our  Justices  whatsoever  of  all  our 
Courts,    and   to   all    Mayors,    Sheriffs,    &c. 
Greeting  :  Know  ye,  that  we  of  our  prerogative 
which  loe  will  not  have  argued,  nor  brought 
into  question,  and  for  divers  good  causes,  &c., 
have   taken   into    our   royal  protection   and 
defence     our    well-beloved    subject,    Robert 
Christmas,  Esquire,  and  all  his  sureties,  which 
stand  with  or  for  the  same  Christmas  for  his 
debt  or  cause,  and  all  his  and  their  lands, 
goods,  &c.,   and  therefore  we  will,   &c.  grant 
and  command  that  the  said  Robert  Christmas, 
and  all  his  sureties,   and  their  lands,   &c.,  ye 
do  protect  and  defend,  not  suffering  him  or 
them  to  be  injured,   molested,  &c.,   for  any 
debt,  duty,  or  cause  of  the  said  Robert  Christ- 
mas ;"  and  then  the  letters  patent  go  on  to 
exonerate  him  and  them  from  all  pleas,  &c., 
and  power  is  given  to  stay  all  process  for  any 
debt,  &c.,  of  the  said  Robert    Christmas  for 
three  years,  Reg.  Lib.  A.  1575,  fo.  206,  entitled 
Litera  Protectionis  pro  Christmas,  signed,  per 
ipsam  Reginam.     Some  other  similar  protec- 
tions are  to  be  found  in  Rymer's  Foedera, 
torn.  XV.  p.  652,  778,  ed.  1713.     It  will  be 
remembered,    that  Diva   Elizabetha,  as    she 
was  designated  by  Camden  in  her  lifetime,  was 
constantly    reminded     by  her    ministers    and 
judges  that  all  law  proceeded  from  the  royal 
authority.     Lord  Burleigh,  as  Mr.  Hume  has 
mentioned  (Strype,  i.  27,  Hume,  v.  462),  pro- 
posed to  the  Queen  that  she  should  erect  a 
court  for  the  correction  of  all  abuses ;  and 
that  it  should  proceed  "as  well  by  the  direction 
and  ordinary  course  of  the  laws  as  by  virtue  of 
her  Majesty's  supreme  regiment  and  absolute 
power,  from  whence  alllawproceedeth."  Lord 
Keeper  Puckering  upheld  the  same  doctrine, 


Equity  governed  by  Principles. 
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But  generally  during  this  reign,  as  well  as  before,  equity  and  con- 
science, as  rules  of  decision,  were  referred  to  principles  deduced  from 
the  Roman  jurisprudence,  the  sanction  of  which  was  occasionally 
directly  adverted  to,  independently  of  the  private  conscience  of  the 
judge.  Nothing  is  recorded  as  having  been  delivered  judicially  from 
the  bench  which  can  warrant  the  supposition  that  the  private  opinion 
or  conscience  of  the  judge,  or  what  is  perhaps  equivalent,  his  whim 
or  caprice  (a),  independent  of  principle  and  precedent,  was  a  legi- 
timate ground  of  decision  (b). 

No  doubt  precedents  had  to  be  made  when  cases  of  extremity  (c),  to 


Strype,  Ann.  iv.  177,  Hume,  v.  468.  These 
dogmas,  which  descended  from  St.  Augustine 
and  his  fellow  missionaries  down  to  the  times 
we  are  speaking  of,  I  need  hardly  say  were 
equally  inculcated  as  constitutional  principles 
by  the  advisers  of  James  I.  and  of  Charles  I. 
(see  Lord  Campbell's  Lives,  ii.  453).  They 
tended  perhaps  in  a  great  degree  to  bring 
about  those  unhappy  convulsions  by  which 
they  were  ultimately  exterminated. 

(a)  The  practice  of  examining  witnesses  ad 
informand.  conscient.  judicis.sw^.  p.  380,  does, 
however  to  some  extent  afford  ground  for  the 
supposition. 

(h)  The  following  authorities,  with  those 
that  have  been  cited,  may  be  sufficient  to 
shew  what  the  general  notions  on  this  subject 
were.  In  Reg.  Lib.  B.  1575,  fo.  142,  is  a 
letter  from  the  Queen  to  the  Lord  Keeper, 
Sir  Nicholas  Bacon,  requiring  him  ivith  the 
assistance  of  the  Lord  Chief  Justice  of  the 
Queen's  Bench,  the  Master  of  the  Rolls,  and 
Lord  Chief  Justice  of  Common  Pleas,  to  hear 
the  cause  and  end  it  by  mediation  and  treaty 
between  the  parties  ;  and  if  that  should  not 
succeed,  judicially  according  to  justice,  equity, 
and  conscience.  In  the  mean  time  the  property 
was  to  be  sequestered,  which  was  done  by  a 
receiver  being  appointed. 

In  Reg.  Lib.  A.  1590,  is  a  case  where  the 
matter  in  controversy,  which  was  whether  a 
decree  that  had  been  made  was  binding  on  the 
parties  in  the  suit,  was  referred  to  two  Masters ; 
they  reported  int.  al.  that  these  same  matters 
had  been  already  decreed  in  this  court,  and 
that  in  their  opinions  the  decree  was  very 
just  and  grounded  upon  very  good  and  suffi- 
cient causes  and  reasons  allowed  in  laiv  of 
nature,  and  incivil  law,  (etv.  Lord  Ellesmere, 
p.  37,)  and  upon  good  equity  and  conscience, 
and  therefore  ought  to  be  put  in  execution  till 
some  better  matter  were  shewed.  On  this 
report  the  Chancellor  ordered  the  defendants 
to  perform  the  decree  within  a  certain  day  or 
stand  committed  to  the  Fleet,  Reg.  Lib.  A. 
1590,  fo.  837.     A  very  short  answer  might 


have  been  given  if  the  Chancellor's  own 
opinion  had  been  recognised  as  his  sole  guide. 
The  directing  a  rehearing  of  a  decree  of  the 
Lord  Chancellor  before  the  Master  of  the 
Rolls  and  a  Judge,  sup.  p.  395,  seems  also 
conclusively  to  shew  that  the  Chancellor's 
decisions  were  to  be  founded  on  general  prin- 
ciples. Perhaps  it  may  be  considered  that  too 
much  importance  has  been  given  to  the  above 
jocular  saying  of  the  great  Selden,  but  even 
so  lately  as  1818,  Lord  Eldon  thought  it  ne- 
cessary to  repudiate  it,  2  Swanst.  414. 

(c)  V.  int.  al.  Reg.  L.  B.  1583,  fo.  489,  B. 
1589,  fo.  870.  "  The  office  of  the  Chancellor 
is  to  correct  men's  consciences  for  frauds, 
breaches  of  trust,  wrongs,  and  oppressions,  of 
what  nature  soever  they  be,  and  to  soften  and 
mollify  the  extremity  of  the  latv,  which  is 
Summum  Jus,"  Earl  of  Oxford's  Case,  1  Ch. 
Rep.  p.  4,  Lord  Ellesmere.  Fraud,  Trust, 
Extremity  or  Casualty,  or,  as  we  now  say, 
"Accident,"  are  enumerated  by  Mr.  Norbury, 
temp.  Jas.  I.  as  the  legitimate  heads  of  Chan- 
cery Jurisdiction,  Hargr.  Law  Tr.  p.  431. 

In  the  year  1594,  Mr.  Serj.  Glanville  was 
accused  of  contempt  in  having  signed  a  repli- 
cation in  an  action  at  law,  after  notice  of  an 
injunction  against  the  defendant,  his  coun- 
sellors, attornies,  and  solicitors,  for  staying 
the  defendant's  proceedings  at  law.  He  came 
before  the  Court  and  made  his  apology,  stating 
that  he  was  not  aware  of  the  injunction,  "  pro- 
testing further  that  he  held  so  reverend  an 
opinion  of  this  court,  and  knoweth  that  the 
injunctions  thereof  are  so  necessary  for  re- 
straining or  qualifying  of  the  riyor  or  extre- 
mities of  the  common  law  which  by  bad  con- 
sciences are  daily  offered,  as  that  the  subjects 
are  daily  enforced  to  fly  for  succour  and  aid 
in  equity  unto  this  court,"  and  thereupon  he 
was  excused,  A.  1595,  fo.  508.  "  Habeant 
similiter  Curise  prsetoriae  potestatem  tarn  sub- 
veniendi  contra  rigorem  legis,  quam  supplendi 
defectum  legis,"  Lord  Bacon  de  Augment. 
Scient.  C.  8,  Aphor.  35,  vol.  ix.  p.  92, 
Mont.  ed. 
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use  the  language  of  the  times,  arose,  calling  for  the  interference  of  the 
court  to  correct  the  rigour  of  the  law  or  to  supply  its  defects. 

These  precedents,  though  not  of  binding  authority  like  judgments  at 
law,  for  if  they  had  been  at  that  time  a  Court  of  Equity  must 
afterwards  have  been  erected  to  correct  the  Court  of  Chancery,  nor 
entered  of  record  as  judgments  of  law,  were  frequently,  from  Henry 
VI.  downwards,  reported  in  the  Year  Books — to  be  referred  to,  no 
doubt,  as  future  guides.  These,  together  with  other  cases,  were  col- 
lected and  published  in  the  reigns  of  Elizabeth,  James,  and  Charles  (a). 

The  Chancellors  in  many  cases  expressly  referred  to  precedent  as 
the  ground  of  their  decisions  (b). 

We  find  the  Chancellor,  in  the  time  of  Car.  I.,  where  the  case  ex- 
hibited no  novelty  in  its  circumstances  so  as  to  call  for  a  precedent  to 
be  made,  refusing  to  interfere  because  there  was  no  precedent  (c) ; 
and  there  are  instances  of  references  to  the  chief  justices  and  other 
judges  to  see  whether  the  Lord  Chancellor  had  jurisdiction  in  the 
cause  {d).  Lord  EUesmere,  fully  recognising  the  force  of  precedent, 
endeavoured  to  provide  against  the  irregularities,  to  which  he  occa- 
sionally gave  way,  being  converted  into  precedents  (e).  I  may  add, 
that  the  precedents  recorded  byTothill  and  Sir  George  Cary,  have  been 
cited  by  subsequent  judges,  amongst  others  by  the  great  Lord  Hard- 
wicke  (/),  so  that  there  is  an  uninterrupted  chain  in  the  influence  of 
precedent,  from  the  earliest  times  (<7),  in  the  application  of  the  prin- 

[a)  Crompton's  Jurisdiction  of  Courts,  in  the  reign  of  Hen.  VI.  4  Inst.  87.  Mr.  Norbury 

which  most  of  the  cases  in  the  Year  Books  are  complains  of  some  of  the  judges  for  being  too 

collected,   was   first  published     1594,    temp.  eager  in  hunting  after  precedents,  in  order  "  to 

Elizabeth,  Leg.  Jud.  166  ;    republished  1637.  pleasure  a  friend  ;"    "  Do   they  think,"  says 

Tothill's  Transactions  were  published,  a.d.  he,  "  that  if  any  other  hath  done  the  like,  it 

1649,  temp.  Car.  1.  is   sufficient   warrant  for   them   therefore?" 
Lord  Ellesmere's  Observations  concerning  Hargr.  Tr.  p.  446. 

the  Office  of  Chancellor,  in  1651.  (c)  Tothill,  p.  161.     It  was  on  this  ground 

Sir  George  Cary's  Reports  were  published  probably  that  the  Court  of  Chancery  would 

1650,  but  they  were  first  collected  1601,  temp,  not  decree  payment  of  a  rent-sec,  Cary,  p.  7. 
Eliz.  by  William  Lambard,  one  of  the  Masters.  {d)  1  Ik '&  Eliz.  fo.  42. 

Besides   these,  some   reports    of  cases  were  (e)  In  the  case   of   Wynn  v.   Cobb,   Lord 

taken  by  eminent  lawyers,  whilst  Lord  Keeper  EUesmere,  though  he  was  clearly  satisfied  "as 

Coventry  presided  in  the  court,  which  were  a  private  man  "  that  a  Trust  was  established, 

afterwards  published  in  Nelson's  Reports,  and  declined  to  make  a  decree  thereon  "  so  as  it 

the  first  part  of  Reports  in  Chancery.     In  St.  should  be  a  jJrecedent  for  other  causes,"  and 

Germain's  Doctor  and  Student,  published  1531,  he  therefore  contented  himself  with  writing  a 

20  Hen   VIII.  the  principles  of  the  equitable  letter  to  the  defendant  to  conform   himself  to 

jurisdiction  of  the  Court  of  Chancery  are  sepa-  reason.  He  added,  however,  that  "if  he  should 

rately  treated  of.  find  the  defendant  obstinate,  then  he  would 

(i)  22  Edw.  IV.  6  Br.  Consc.  23;  EUesmere,  rule  this  cause  specially  against  the  defendant 

90:  the  later  instances  are  numerous;  thus  Reg.  sans  la  tirer  consequence,"  Cary's  Rep. 

Lib.  8  &  9  Eliz.  fo.  73,    Sir  Nicholas  Bacon,  (/)  2  Atk.  419,  &c. 

Lord  Keeper,  delayed  his  judgment  till  he  had  (y)  The  erroneous  notions  which  were  enter- 
searched  into  precedents,  and  consulted  the  tained  by  the  Common  Law  Judges  in  regard 
judges.  Lord  K.  Egerton  is  recorded  by  Lord  to  equity  and  conscience  as  administered  in 
Coke  to  have  decided  a  case  on  a  precedent  of  the  Court  of  Chancery,  even  in  the  time  of 
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ciples  of  equity  and  conscience,  positively,  that  is,  where  they  ought  to 
be  applied,  and  negatively,  that  is,  where  the  law  ought  to  be  left  to 
its  own  operation. 

When,  therefore,  Lord  Nottingham  (a)  declared,  that  with  such  a 
Conscience  as  is  only  naturalis  et  interna  ih)  this  court  has  nothing  to 
do,  the  Conscience  by  which  he  was  to  proceed  was  merely  civilis  and 
politica  (c),  he  was  not  making  a  rule  but  declaring  what  had  become 
the  established  doctrine  of  the  Court  {d). 

There  were  certain  recognised  limitations  to  the  application  of  equity 
and  conscience  to  the  maxims  and  principles  of  the  common  law,  the 
nature  or  reason  of  which  it  would  be  in  vain  to  try  to  discover,  "  Non 
omnibus  quse  a  majoribus  constituta  sunt  ratio  reddi  potest"  (e).  Many 
of  those  maxims  and  principles,  which  to  our  ideas  were  contrary  to 
equity,  conscience,  reason  and  honesty,  were  left  untouched  by  the 
Court  of  Chancery.  Such  was  the  exemption  of  lands  from  the  pay- 
ment of  debts,  though  the  money  might  have  been  laid  out  in  the  pur- 
chase of  the  identical  lands  descended  (/).  "A  collateral  warranty,"  says 
Lord  Cowper,  "was  certainly  one  of  the  harshest  and  most  cruel  points 
of  the  common  law,  because  there  was  no  such  pretended  recompense ; 


Charles  II.,  and  which  till  later  times  they  were 
at  no  great  pains  to  correct,  appears  by  a  report 
which  we  have  of  the  case  of  Fry  v.  Porter,  in 
the  Court  of  Chancery,  in  1  Modern  Rep.  p. 
300,  22  Charles  II.  Chief  Justice  Keylinge, 
Chief  Justice  Vaughan,  and  Chief  Baron  Hale, 
were  called  in  to  assist  the  Chancellor  in  this 
case.  In  the  course  of  the  argument.  Chief 
Justice  Keylinge  cited  Sir  Thomas  Hatton's 
case,  afterwards  reported  1  Eq.  Abr.  21  ;  2 
Chan.  Cases,  164  ;  on  which  Chief  Justice 
Vaughan  said,  "  I  wonder  to  hear  of  citing  of 
precedents  in  matter  of  equity,  for  if  there 
be  equity  in  a  case,  that  equity  is  an  universal 
truth,  and  there  can  be  no  precedent  in  it,  so 
that  in  any  precedent  that  can  be  produced,  if 
it  be  the  same  with  this  case,  the  reason  and 
equity  is  the  same  in  itself ;  and  if  the  pre- 
cedent be  not  the  same  case  with  this,  it  is 
not  to  be  cited."  To  which  the  Lord  Keeper 
Bridgraan  replied,  "  Certainly  Precedents  are 
very  necessary  and  useful  to  us,  for  in  them 
we  may  find  the  reasons  of  the  equity  to  guide 
us ;  and  besides,  the  authority  of  those  who 
made  them  is  much  to  be  regarded.  We  shall 
suppose  they  did  it  upon  great  consideration 
and  weighing  of  the  matter,  and  it  would  be 
very  strange  and  very  ill  if  we  should  disturb 
and  set  aside  what  has  been  the  course  for  a 
long  series  of  time  and  ages."  Thereupon  it 
was  ordered,  that  the  judges  should  be  attend- 
ed with  precedents,  and  then  they  said  they 


2   E 


would  give  their  opinions,  which  they  did  af- 
terwards, sena/zm.     See  1  Vern.  77. 

(a)  Coof:  V.     Fountain,   1676,  3   Swanst. 
600. 

(b)  Lex  conscientiae  divina,  Lord  Ellesmere, 
48. 

(c)  Lex  conscientim  politica,  Lord  Ellesmere, 
p.  48. 

(d)  "  The  common  law  is  ordained  for  many 
matters,  and  sure  such  as  are  not  remediable 
by  the  common  law  are  to  be  relieved  in  Chan- 
cery, but  divers  are  remediable  by  neither,  and 
such  are  in  conscience  between  a  man  and  his 
confessor,"  4  Hen.  VII.  4,  Ellesmere,  48 ;  Dr. 
and  Stud.  c.  18.  The  modern  doctrine  on  this 
subject  may  be  stated  in  the  words  of  Lord 
Eldon  as  follows:  "The  doctrines  of  this 
court  ought  to  be  as  well  settled,  and  made  as 
uniform  almost  as  those  of  the  common  law, 
laying  down  fixed  princijiles,  but  taking  care 
that  they  are  to  be  applied  according  to  the 
circumstances  of  each  particular  case,"  Gee 
V.  Pritchard,  2  Swanst.  414  ;  and  see  3  Bla. 
Comm.  434. 

(e)  Dig.i.  3,  20. 

(/)  "  Fee  simple  land  purchased  by  the 
father,  and  descended  to  the  son,  that  land 
shall  not  be  assets  at  law  or  in  equity  for  pay- 
ment of  debts,"  Toth.  186,  13  Car.  I.  Lord 
Hardwicke  seems  to  have  approved  as  well  as 
recognised  this  precedent.  It  does  not  follow, 
said  he,  as  an  equitable  consequence  that  a 
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yet  I  do  not  find,"  said  he,  "  that  the  court  ever  gave  satisfaction"  (a). 
So  the  Court  of  Chancery  would  not  interfere  against  the  rule  of  law 
not  to  give  any  remedy  for  a  rent-sec  (5),  or  to  compel  a  person  to  attorn 
where  he  was  at  liberty  by  law.  Numerous  instances  of  a  similar  kind 
might  be  produced. 

Whether  these  doctrines  were  considered  by  the  founders  of  the 
equitable  jurisdiction  of  the  court  to  be  against  conscience  and  equity, 
we  have  no  means  of  judging,  no  principles  exactly  parallel  to  warrant 
any  interference  with  these  rules,  could  be  found  in  the  Roman  Code  of 
equitable  jurisprudence ;  but  if  they  were  so  considered,  the  influence 
of  the  judges,  who,  as  we  have  seen,  were  so  constantly  called  in  to 
assist  in  the  decisions  of  the  Chancellor,  and  who  in  their  own  courts 
kept  such  a  watchful  eye  over  the  proceedings  of  the  Chancellors,  may 
sufficiently  account  for  their  not  having  been  broken  in  upon,  withoutits 
being  necessary  to  conclude  that  they  were  left  untouched  from  a  sense 
of  want  of  power  in  the  Court  of  Chancery  to  interfere  with  the  maxims 
and  principles  of  the  law.  As  regards  those  rules  of  the  common  law 
affecting  real  estate  which  now  offend  our  sense  of  justice,  it  may  be 
remarked  that  the  Court  of  Chancery  by  the  introduction  of  its  doc- 
trines relating  to  Uses  and  Trusts,  which  will  be  hereafter  explained, 
afforded  to  all,  the  means  of  escaping  from  the  operation  of  most  of 
them, — it  was  the  less  necessary  therefore  that  they  should  be  directly 
or  specifically  interfered  with. 

Sir  William  Blackstone,  citing  some  of  the  instances  above  referred 
to,  argues  against  the  power  of  the  court  to  abate  the  rigour  of  the  com- 
mon law,  because  it  has  not  done  so  in  those  instances  (c),  and  he  adds 
that  no  such  power  is  contended  for  ;  but  that  such  a  power  was  exer- 
cised in  the  early  history  of  the  court  we  have  the  direct  evidence  of 
decrees,  and  no  other  assignable  origin  can  be  given  to  many  branches 
of  the  jurisdiction  ;  and  perhaps  the  proposition  that  no  such  power  is 
contended  for,  even  if  confined  to  the  present  day,  is  rather  too  broadly 
laid  down.  Sir  Joseph  Jekyll,  whom  no  one  can  mention  but  with  the 
utmost  respect,  endeavoured  {d)  to  reconcile  the  conflict  between  the 
doctrines  of  the  Court  of  Chancery  and  those  of  the  Common  Law  thus: 

person  having  received  the  benefit  of  the  out-  174,  has  since  been  removed  by  the  legislature. 

lay  of  another  person  shall  be  held  liable;  hold-  (a)  Earl  of  Bath  v.  Sherwin,  10  Mod.  4; 

ing  in  the  case  of  repairs  done  to  a  ship,  that  and  see  3  Bla.  Comm.   430,  vrhere  other  in- 

part  owners,  not  parties  to  the  contract  for  stances  are  noticed. 

repairs,  were  not  liable  ;  so,  as  where  a  person  (b)  Gary,  p.  5,  and  p.  7. 

lays  out  a  great  deal  of  money  on  a  house  which  (c)  Vol.  iii.  p.  430. 

descends  to  the  heir,  the  heir  is  not  liable,  but  (d)  Cowper  v.  Cowper,  2  P.  W.  752-3,  cited 

lie  sent  the  question  to  law,  Buxton  v.  Snee,  and  approved  bySirT.  Clarke,  M.  R.,  Burgess 

1  Ves.  155.    The  exemption  of  land  from  pay-  v.  Wfieate,  1  W.  Bla.  R.  152. 

meat  of  debts,  as  before  observed,  supra,  p. 
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"The  discretion  which  is  exercised  here,  is  to  be  governed  by  the  rules  of 
law  and  equity,  which  are  not  to  oppose,  but  each  in  its  turn  to  be  subser- 
vient to  the  other  ;  this  discretion,  in  some  cases,  follows  the  law  im- 
plicitly, in  others,  assists  it,  and  advances  the  remedy  ;  in  others  again, 
it  relieves  against  the  abuse,  or  allays  the  rigour  of  it ;  but,"  added  that 
eminent  judge,  "in  no  case  does  it  contradict  or  overturn  the  grounds  or 
j9HncipZ^s  thereof,  as  has  been  sometimes  ignorantly  imputed  to  this  court; 
that  is  a  discretionary  power  which  neither  this  nor  any  other  court,  not 
even  the  highest,  acting  in  ajudicial  capacity,  is  by  the  constitution  en- 
trusted with."  And  this  was  the  doctrine,  it  must  be  admitted,  which  was 
endeavoured  to  be  enforced  throughout  the  reign  of  King  James  I.  (a). 
But  not  to  look  farther  than  the  doctrines  of  the  Court  of  Chancery  in 
respect  to  the  Separate  property  of  Married  women,  which  have  only 
been  completed  in  our  day,  do  theynot  directly  contradict  and  overturn 
the  principles  and  maxims  of  the  common  law  ?  Fleta  expressly  says 
that  a  gift  to  a  stranger  for  the  benefit  of  a  married  woman,  is  void  as 
against  the  policy  of  the  law  {h).  Lord  Hardwicke,  when  pressed  with 
the  maxim  of  ^quitas  sequitur  legem,  said,  "  When  the  court  finds  the 
rules  of  law  right,  it  will  follow  them  ;  but  then  it  will  likewise  go 
beyond  them  "  (c) ;  it  seems  hardly  possible  to  designate  even  this  as 
being  short  of  legislative.  It  was  equally  propounded  as  a  maxim,  that 
the  Praetors  had  no  authority  to  abrogate  the  existing  law ;  but  that 
they  also  equally  violated  this  maxim  can  hardly  admit  of  a  doubt. 
Dion.  Cassius  {d},  in  reference  to  this  subject,  expressly  says,  (I  give  the 
Latin  translation,)  "Ne  quidem  jura  scripta  servarint  sed  eamutaverint 
ssepenumero"  (e).  Heinneccius  instances  the  fictions  which  they  re- 
sorted to,  the  restitutiones  in  integrum,  and  he  might  have  added  the 
grants  of  bonorum  possessio,  by  which  the  Prsetors  did  in  fact  abrogate 
the  existing  law.  But  looking  to  the  powers  which  have  been,  so  much 
to  the  advancement  of  justice,  exercised  by  the  judges  of  the  Common 
Law  Courts,  some  of  which  have  been  adverted  to  in  the  first  part  of  this 
work,  it  can  hardly  be  denied  that  the  judges  of  the  Common  Law 
Courts  have  also  assumed,  indeed  that  they  yet  to  some  extent  exercise, 
legislative  authority  (f). 

(a)  See  Rolle's  Abr.  i.  376-7.  (e)    See  the  note   of    Heinneccius,   Just. 

(*)  Fleta,  iii.  c.  3  ;  C.  P.  Coop.  App.  530.  Inst.  1,  2,  7,  p.  22  b. 

(c)  Paget  v.  Gee,  Ambl.  App.  p.  810.  (/)  See  Warren,  Law  Studies,  416.  420-23. 

(d)  Lib.  xxxvi.  p.  31. 
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CHAPTER  II. 

GENERAL  MAXIMS  AND  RULES  WHICH  PREVAILED  IN  THE 

COURT  OF  CHANCERY. 

Where  the  Law  gave  a  sufficient  Remedy — Election  between  two  Suits — "  Equity  follows 
the  Law" — Where  the  Court  followed  its  own  Rules — Legal  and  Equitable  Assets — 
Rules  founded  on  Reason  and  Policy — Perpetuities — "He  who  comes  for  Equity  must 
do  Equity" — Bondfde  Purchasers  to  be  protected. 

During  the  time  to  which  the  attention  of  the  reader  has  been  directed 
in  the  preceding  pages,  some  of  the  general  rules  or  maxims  which  are 
now  acted  upon  in  the  Court  of  Chancery,  both  as  regards  the  enter- 
taining jurisdiction,  and  the  application  of  the  principles  of  equity  and 
conscience,  as  between  the  parties  to  the  suit,  are  to  be  traced,  which  it 
may  be  proper  here  to  notice.  Some  of  these  maxims  and  rules  have 
been  already  casually  adverted  to. 

It  was  a  principle,  that  if  the  matter  were  properly  cognisable  and 
relievable  in  any  established  court  of  ordinary  jurisdiction,  and  no 
assistance  was  required  from  the  court  to  effectuate  a  fair  trial,  the  par- 
ties should  be  dismissed  from  the  Court  of  Chancery  to  a  Court  of 
Common  Law,  or  other  court  of  competent  jurisdiction  (a) ;  more 
especially  if  there  were  a  suit  already  pending  in  any  such  tribunal  ; 
and  a  fortiori  (b),  if  the  matter  had  been  adjudicated  upon  by  a  compe- 
tent tribunal  (c).  It  was  also  a  general  principle,  that  when  a  person 
who  filed  a  bill  in  this  court  was  also  suino-  in  another  court  for  the 
same  matter,  he  was  made  to  elect  in  which  court  he  would  proceed ; 
it  having  been  a  principle,  perhaps  from  the  earliest  times,  that  a 
person  should  not  by  means  of  this  court  be  subjected  to  double  vex- 
ation on  account  of  the  same  matter  (d). 

The  maxim  that  "  Equity  follows  the  Law"  has  already  been  adverted 
to,  and  some  cases  to  which  it  was  applicable  have  been  noticed  (e). 

(a)   Supra,  p.  408 ;   Tyrmagev.  Grymston,  (d)  Reg.  L.  4  &  5  Eliz.  fo.  34, 

Reg.  L.  1  &  2  Edw.  VI.  fo.  157.  (e)  V.  sup.  p.  409;  and  Crompton,  p,  42  a, 

(S)  Lymber  v.  Lazenby,  37  Hen.  VIII.  fo.  where  instances  are  given  of  the  equitable  doc- 

68.  trines  as  to  Uses  before  the  statute  being  made 

(c)  Ibid.  to  conform  to  the  rules  of  law. 
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This  maxim  was  limited  in  its  application  very  nearly  as  was  the  cor- 
responding maxim  in  the  Roman  Law  before  noticed  ;  though  no 
precise  general  rule,  as  to  its  application  with  all  its  qualifications,  can 
he  given  (a).  It  was  applied  where  the  Court  of  Cliancery  was  giving  a 
remedy  corresponding  with  a  recognised  legal  remedy  ;  just  as  where 
an  utilis  actio  corresponding  with  an  actio  civilis  or  directa  was  given, 
the  rules  relating  to  the  latter  were  strictly  followed.  This  was  the 
case  generally  in  respect  of  Uses  before  the  statute,  as  it  is  in  regard 
to  Express  Trusts  since  the  statute;  a  tenant  for  years,  for  life  or  in  tail, 
as  also  an  heir  of  an  Use  in  land,  had  a  remedy  in  the  Court  of  Chancery, 
which  was  analogous  to  an  utilis  actio.  But  where  the  remedy  given 
by  the  Court  of  Chancery  was  founded  wholly  upon  a  principle  of  its 
own,  and  there  was  no  corresponding  course  of  procedure  at  law,  there 
the  court  acted  on  rules  of  its  own.  An  example  for  illustrating  the 
application  of  this  maxim  in  general  cases  may  be  taken  from  the  ad- 
ministration of  assets  in  the  payment  of  debts.  Where  lands  were 
assigned  in  trust  for  payment  of  debts,  in  the  administration  of  the 
trust  by  the  court,  which  will  be  particularly  adverted  to  hereafter, 
judgments,  which  affected  land  by  their  own  strength  and  nature,  and 
on  which  a  remedy  might  be  obtained  at  law  (J),  were  directed  to  be 
paid  according  to  their  legal  preference.  Equity  there  followed  the 
law ;  the  remedy  in  the  Court  of  Chancery  was  what  may  be  desig- 
nated utilis,  being  merely  substituted  for  the  legal  remedy  which  the 
creditor  had  on  his  judgments.  But  as  regards  debts  which  only 
affected  the  lands  by  force  of  a  trust  created  for  their  payment,  the  re- 
medy, so  far  as  the  trust  was  enforced  against  the  lands  was  peculiar  to 
the  Court  of  Chancery,  there  was  no  corresponding  title  or  right  which 
could  be  enforced  at  law ;  accordingly  the  court  acted  on  its  own  rule, 
(of  clerical  invention  no  doubt,)  that  all  debts  were  equally  due  in 
conscience,  and  all,  of  whatever  rank,  were  directed  to  be  paid 
vro  rata,  according  to  the  amount  of  the  debt  (c).  So  where  land  was 
devised  (d)  for  payment  of  debts,  here  the  Court  of  Chancery  in  en- 
forcing the  trust  did  not  give  a  remedy  of  the  nature  before  designated 
as  utilis,  (for  the  creditor  had  no  remedy  against  the  devisee  at  law,) 
but  a  distinct  substantive  remedy  of  its  own,  by  executing  the  trust; 
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(a)  The  difficulty  of  any  such  attempt  even  the  court, 
now,  may  be  seen  by  referring  to  Mr.  Smith's  (d)  And  now  a  charge  of  debts  is  equivalent, 
very  careful  analysis  of  Story  on  Equity,  p.  Shiphard  v.  Lutwich,  8  Ves,  30,  that  is,  it 
18,  et  seq.,  and  to  the  work  itself.  equally  makes  the  land  equitable  assets,  and 

(b)  Cruise,  ii.  p.  42,  43,  4th  edition.  therefore  applicable  to  the  payment  of  debts 

(c)  Woolstoncroft  v.  Long,  15  Car,  II.  2  of  all  ranks  equally  ;    as  to  which   see  the 
Freeman,  175  ;  1  Ch.  Ca.  32  ;  this  was  there  Third  Part  of  this  work. 

declared  to  have  been  "the  constant  rule  of 
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it  therefore  applied  the  same  rule  of  equal  distribution  between  all  the 
creditors  claiming  under  the  trust,  whether  by  judgment,  specialty,  or 
simple  contract,  giving  still  a  preference  to  such  judgments  as  affected 
the  land  without  the  help  of  the  devise  (a). 

Those  rules  of  law  which  were  established  for  general  convenience 
and  for  the  general  good  of  the  people,  were  left  in  full  operation, 
notwithstanding  that  in  particular  cases  they  might  produce  hardship 
or  injustice  (b).  For  a  similar  reason,  the  court  would  give  no  aid  to 
Perpetuities  (c) ;  "  they  are  against  the  reason  and  the  policy  of  the 
law,"  said  Lord  Nottingham,  "and  therefore  not  to  be  endured"  (c?) ; 
and  the  Court  of  Chancery  went  even  farther  than  the  law  in  their 
repression. 

It  will  be  remembered  that  there  were  numberless  cases  which  were 
allowed  by  the  Prsetors  as  sufficient,  by  way  of  exception  or  plea,  to 
avoid  a  demand  which  would  not  have  availed  to  give  to  a  man  an 
action,  legal  or  equitable,  civilis  vel  utilis,  as  plaintiff.  An  illustration 
taken  from  the  rule  as  adopted  by  our  Ecclesiastical  Courts,  may  be 
referred  to.  In  suits  for  divorce,  recrimination  is  allowed  in  many 
cases  where  the  circumstances  would  not  of  themselves  afford  grounds 
for  an  application  to  the  court  for  a  divorce,  at  the  instance  of  the 
party  who  urges  them  (e).  This  principle,  transmitted  from  the  earliest 
times,  is  acted  upon  in  the  Court  of  Chancery  at  the  present  day  {f). 
But  the  early  Chancellors  carried  the  principle  farther,  and  held,  that 
he  who  applied  to  the  court  for  equity,  should  himself  c?o  equity  {g)  ; 
and  this  is  still  a  governing  principle  (Ji).  Here  one  of  the  distinctive 
features  of  tlie  proceedings  in  the  Court  of  Chancery  may  be  discerned. 
The  nature  of  the  pleadings  and  of  the  judgment  at  law,  precluded 
the  possibility  of  introducing  cross  demands  in  one  action  (i). 

(a)  Foly's  case,  Lord  Nottingham,  C,  2      the  action  of  debt,  or  any  other  strictly  legal 
Freeman,  49  ;     Wilson  v.  Fielding,  2  Vern.      action. 

763  ;  and  see  Kidney  v.  Coussmaker,  12  Ves.  {g)  V.  int.  al.  Reg.  L.  1583,  fol.  48. 

154.     However,  a  legacy  charged  upon  land  (h)  V.  int.  al.  Com.  Dig.  Chancery,  3  F.  3, 

was  postponed  to  the  debts,  Foly^s  case  ;    and  &c.     "  The  principle  of  this  Court  is  not  to 

such  is  now  the  law.  Kidney  v.  Coussmaker,  give  relief  to  those  who  will  not  do  equity," 

ubi  sup.;    though  Lord  Nottingham  at   one  Lord  ¥AAon,  Davis  v.  D.  of  Marlborough,   2 

time  held  the  contrary,  1  Vern.  482.  Swanst.  157. 

(b)  Dr.  and  Stud.  Crompt.  49  b.  55  b.  (i)  It  required  an  Act  of  Parliament  to  allow 

(c)  Cary,  p.  15;  Toth.  212;  v.  infra.  even  a  set-off  to  be  pleaded  ;  though  in  actions 

(d)  3  Ch,  Ca.  35.  which  were  denominated  bonce  fdei,  as  before 
(c)  See  Bum's  Eccles.  Law,  ii.  p.  503,  n.      observed,  p.  251,  the  defendant  might,  by  the 

(k)    (1)    (u),  where   the   authorities  from  the  Roman   law,  have  the   benefit   of  a  set-off, 

Roman  law  are  referred  to.  or   deduction,  as   he   may   in   the   equitable 

(f)  It  is  actedupon  at  law  in  the  equitable  action  of  Assumpsit,  t.  supra,  p.  210.  218. 

action  of  Assumpsit,  bat  that  is  by  adoption  246-7. 
from  the  Court  of  Chancery,  not,  I  believe,  in 
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However,  in  the  reign  of  Elizabeth  and  her  immediate  successors, 
the  principle  last  alluded  to,  was  carried  to  an  extent  far  beyond  its 
present  limits.  Even  moral  duties  were  enforced  on  the  part  of  the 
plaintiff  as  a  condition  precedent  to  his  obtaining  relief  (a). 

On  this  principle  also  decrees  in  favour  of  the  defendant  in  the 
plaintiff's  own  suit,  were  frequently  made,  at  least  from  the  time  of 
Henry  VIII.,  where  the  defendant  established  a  case  against  the 
plaintiff,  in  relation  to  the  subject-matter  of  the  suit  {h).     Thus  the 


(a)  The  following  are  specimens  of  the 
kind  of  orders  which  were  made  on  these  oc- 
casions.— 5  &  6  Eliz.  fol.  519,  It  is  ordered 
by  Sir  N.  Bacon,  L.  K.,  that  "  If  the  plaintiff 
and  his  wife  will  recall  some  slanderous  words 
littered  by  them  as  regards  the  defendant,  their 
suit  may  be  referred  to  men  of  understanding, 
to  be  indifferently  chosen  ;  if  they  refuse,  their 
bill  is  to  be  dismissed,  and  they  may  get  what 
they  can  at  the  common  law."  B.  1586",  fol. 
662  :  an  order  by  Sir  Gilbert  Gerrard, Master  of 
the  Rolls,  is  made  to  depend  on  the  son  behav- 
ing obediently  to  his  mother.  Again  :  "Upon 
opening  the  matter  it  is  ordered,  that  the 
plaintiff  go  to  the  defendant,  and  shew  him  his 
copies,  and  submit  himself  unto  him  accord- 
ing to  his  duty,  willingly  and  of  his  own  mind 
and  good  will  towards  the  said  defendant,  and 
not  by  any  orders  of  this  court ;  upon  which 
submission  and  humility  this  court  doubteth 
not  but  that  the  defendant  will  deal  with  the 
plaintiff  in  reasonable  sort,  and  according  to 
eqmty,"  Kipping  v.  Haivtry,  27th  June,  1569. 
In  a  suit  by  a  daughter  against  her  mother, 
for  a  legacy,  it  was  ordered,  that  the  plaintiff 
in  an  humble  manner  seek  the  favour  and 
friendship  of  the  defendant,  her  mother  ;  and 
then  the  defendant  was  ordered  to  pay  150 
marks  to  the  plaintiff,  in  satisfaction  of  her 
legacy  of  500  marks,  A.  1573,  fol.  135.  The 
whole  order,  which  was  made  by  Lord  Keeper 
Sir  N.  Bacon,  is  what  may  be  justly  called  an 
award,  rather  than  a  decree  founded  on  any 
principle. 

In  one  cause,  there  is  an  entry  of  an  exhor- 
tation by  Lord  C.  Hatton  to  the  plaintiff,  to 
be  dutiful  to  his  uncle  ;  and  the  Lord  Chan- 
cellor, as  it  is  recorded,  earnestly  persuaded 
the  defendant  to  be  a  good  uncle  to  the  plain- 
tiff on  his  submission,  and  to  do  his  best  unto 
him  to  relieve  the  plaintiff  and  his  ten  chil- 
dren. The  order  concludes  by  directing  the 
plaintiff,  at  the  furthest,  to  put  himself  on- 
wards upon  his  way  on  his  journey  to  Con- 
stantinople, and  proceed  therein  with  diligence 
by  the  1st  day  of  March  then  next  (he  having 
engaged  to  pay  a  sum  of  money  to  the  defend- 
ant on  his  return),  B.  1587,  fol.  432. 

It  was  by  no  means  uncommon  for  one  of 
the  parties  to  be  ordered  to  beg  pardon  of  the 


other  in  open  court,  and  elsewhere,  for  un- 
seemly words  uttered  by  him,  reflecting  on  his 
adversary, iw^.  a/.  Reg.  Lib.  A.  1556-7,  fol.  131. 
In  Crosse  v.  Watts,  3  &  4  Edw.  VI.  fol.  44, 
Lord  Rich  being  Chancellor,  it  is  ordered,  that 
the  plaintiff  shall  publicly  on  his  knees  ask 
forgiveness  of  the  defendant,  and  also  at  Da- 
ventry,  openly,  on  such  market  day  as  the 
Lord  Chancellor  shall  appoint,  and  besides 
pay  10/.  to  the  defendant. 

It  may  be  as  well  here  to  notice  the  modern 
acceptation  of  a  doctrine  nearly  allied  to,  and  a 
descendantof  the  above,  namely,"  thata  person 
must  come  into  court  with  clean  hands."  In 
the  case  of  Deeriny  v.  Lord  Winchelsea,  1  Cox, 
319,  the  Lord  Chief  Baron  thus  expressed  him- 
self,— "  When  this  is  said,"  that  is,  that  the 
plaintiff  must  himself  be  exempt  from  the 
charge  of  depravity,  "  it  does  not  mean  a  ge- 
neral depravity,  it  must  have  an  immediate 
and  necessary  relation  to  the  equity  sued  for, 
it  must  be  a  depravity  in  a  legal,  as  well  as  a 
moral,  sense." 

(b)  Mr.  Phillips,  as  counsel  for  the  plain- 
tiff, having  moved  before  Sir  C.  Hatton,  L.C., 
to  set  aside  a  decree  of  the  late  Lord  Keeper 
Bromley,  asserting,  as  one  of  his  grounds,  that 
it  was  without  precedent  to  make  an  order 
against  the  plaintiff;  many  precedents  of  such 
decrees  in  the  reigns  of  Hen.  VIII.  and  Edw. 
VI.  having  been  produced,  Mr.  Phillips  was 
for  such  his  assertion  committed  to  the  Fleet. 
The  following  is  an  abstract  of  the  order, 
which  is  curious  in  many  respects  :  "  And  be- 
cause the  said  Mr.  Phillips  could  not  excuse 
himself  of  rashness  and  oversight  in  making 
the  aforesaid  information  (though  he  protest- 
ed he  never  meant  by  the  same  to  impeach  the 
honourable  proceedings  of  this  court,  but  was 
deceived  therein  by  the  untrue  information  of 
the  plaintiff,  and  craved  pardon).  Therefore, 
and  because  the  motion  tended  to  the  open 
accusation  of  the  late  Lord  Chancellor  and 
this  honourable  court,  that  they  had  not  pro- 
ceeded seriously,  and  according  to  right  and 
equity  in  this  cause,  which  might  not  for  the 
honour  of  this  court  escape  altogether  unpu- 
nished :  It  is  ordered,  that  Mr.  Phillips  be 
committed  to  the  prison  of  the  Fleet  for  his 
rash  motion  only,  and  not  for  any  other  fault 
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lands  in  dispute  were  sometimes  decreed  to  the  defendant,  or  it  was 
decreed  that  the  defendant  should  hold  and  enjoy,  and  that  the 
plaintiff  should  deliver  to  him  the  deeds  («)  ;  and  sometimes  the 
plaintiff  was  enjoined  by  the  decree  from  further  troubling  the  defen- 
dant as  to  the  subject  of  the  suit  (J)  :  and  even  when  the  plaintifi"  had 
made  out  a  clear  case  for  relief,  and  obtained  a  decree,  it  was  some- 
times suspended  in  order  to  force  him  to  do  moral  equity  by  com- 
plying with  an  offer  of  the  defendant,  which  the  Lord  Keeper  con- 
sidered reasonable  (c). 

Bona  fide  purchasers  without  notice  were  protected  on  the  ground 
of  public  convenience.  The  Court  of  Chancery  would  give  no  aid  to 
overthrow  purchases  made  bona  fide  (d),  though  obtained  from  a 
person  who  was  clearly  liable  to  a  trust  (e).  It  would  not  rectify  a 
mistake  against  a  bona  fide  purchaser  without  notice  (/).  It  would 
not  enforce  a  charge  against  such  a  purchaser,  though  made  in  favour 
of  a  charity  {g).  A  defective  deed  was  aided  in  his  favour  (//),  and  he 
was  relieved  from  stale  demands,  as  sleeping  statutes  of  old  date  (i). 
But  a  purchaser  could  not  take  advantage  of  the  equitable  rules  in 
his  favour,  if  he  were  liable  to  the  imputation  of  fraud,  or  improper 
practices  {h). 

If  a  person  purchased  pendente  lite,  he  was  bound  by  the  decree  (Z). 
A  purchaser  taking  with  notice  of  an  agreement  for  a  lease  was  bound 

or  respect,"  Reg.  Lib.  1587,  fol.  626,  Brocas  cree,  B.  1569,  fol.  235.     Letters  were  fre- 

V.  Savage  Knight,  and  the  Lady  Eleanor  his  quently  sent  by  the  Lord  Keeper  to  parties, 

Wife,     Mr.  Phillips,  as  the  subsequent  books  urging  them  to  do  what  he  thought  morally 

shew,  did  not  suffer  in  his  business  from  this  right,   B.  1571,  fol.  6,  &c.     I  need   scarcely 

act  of  oppression.  add,  that  these  latter  cases, which  are  all  orders 

(a)  Cal.  i.  122,  temp.  Hen.  VIII. ;  Tothill,  of  Lay  Chancellors  taken  promiscuously,  are 

119,  120,  121,  122.  introduced  as  matter  of  curiosity,  not  of  pre- 

(Jb)  In  a   case  recorded   by  Tothill,  temp.  cedent. 

Edw.  VI.  it  was  ordered,  that  if  the  plaintiff  {d)  Tothill,  22.3,  33  &  34  Eliz. 

should  trouble  the  defendant  or  his  wife  in  any  (e)  Tothill,  184,  43  Eliz.     This  was  settled 

of  the  King's  Courts,  in  respect  of  the  matters  as  early  as  31  Hen.  VI.  Crompt.  54  a. 

in  the  bill,  he  should  pay  5/.  costs  in  addition  {f)  Ibid.  187. 

to  the  20*.  costs  ordered  to  be  paid  on  the  {g)  Ibid.  258. 

dismissal  of  the  bill.     There  are  two  similar  {h)  Ibid.  258. 

cases,  Tothill,  122,  123.  («)    Ibid.   257,  258,  and  see  224.     By  the 

(c)  A  letter  was  written  by  Lord  Keeper  stat.  27  Eliz.  c.  4,  supra,  p.  172.  185,  all  con- 
Sir  N.  Bacon,  after  decree,  to  the  defendant,  veyances  and  incumbrances  of  lands,  tene- 
Lady  Southampton,  "  being  a  person  of  ho-  ments,  or  other  hereditaments,  made  to  de- 
nour,"  to  persuade  her  to  yield  to  some  rea-  fraud  purchasers,  were  decided  to  be  void, 
sonable  end  with  the  plaintiff;  and  on  the  Voluntary  conveyances  were  decided  to  be 
lady,  by  her  counsel,  offering  to  buy  the  copy-  within  the  meaning  of  the  statute,  Tothill, 
hold  in  question,  and  give  as  good  a  sum  as  257. 
any  one  else,  or  to  be  content  if  the  plaintiff  {k)  Ibid.  267. 

wouldletthepremises"  to  any  other  than  that  (/)  Ibid.  259.  284.     The  law  as  to  notice, 

busy  fellow  "  Locke,  the  court  thought  her  by  lis  pendens,  has,  very  beneficially,  been  al- 

offer  reasonable,  and  therefore  stayed  the  de-  tered,  supra,  p.  290. 
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to  confirm  it  (a).  A  purchaser,  hona  Jide,  without  notice,  from  a  pur- 
chaser who  had  notice  of  an  equity,  it  is  to  be  observed,  is  not  now 
bound  by  it  (b),  though  that  was  doubted  in  the  reign  of  Charles 
I.  (c).  A  purchaser  might  be  affected  by  Constructive  notice ;  thus, 
where  the  person  who  was  employed  by  the  purchaser  had  notice  of  a 
claim,  the  purchaser  himself  was  held  bound  by  such  notice  (cZ).  But 
a  mere  rumour  (bruit)  did  not  amount  to  notice  (e). 

It  may  be  well  to  observe,  that  negligence  and  7nala  fides  are  not 
now  considered  as  the  same  thing.  "Gross  negligence  may  be  evi- 
dence of  mala  fides,  but  it  is  not  the  same  thing.  We  have  shaken  off 
the  last  remnant  of  the  contrary  doctrine  "  (/) ;  the  doctrines  at  law 
and  equity  on  this  point  are  concurrent. 

(a)  Lane,  60.  (e)  Toth.  284,  ComwallisCa.se,  et  v.  infra. 

(6)  Ferrarsv.  CAerry,  2  Vern.  383.  I  would  (/)  Lord  Denman,    Goodman  v.  Harvey, 

refer  the  student  to  Sir  James  Wigram's  Judg-  4  Adol.  &  Ellis,  876,  and  see  1  Hare,  71.  The 

ment  in  Jones  x.  Smith,  1  Hare  5L  71,  where  doctrine  complained  of  appears  to  have  been 

he  will  find  a  very  clear  exposition  of  the  mo-  of  Roman  original: — "  Magna  negligentia  culpa 

dern  doctrine  as  to  Constructive  notice.  est,  magna  culpa  dolus  est,"  Paulus,  D.  L.  16, 

(c)  Toth.  284.  226.     "  Lata  culpa  plane  dolo  comparabitur," 

{d)  Merry  v.  Abney,  2  Freem.  151, 15  Car.  Dig.  ii.  6.  1. 
IL;  3  Sugden's  V.  &  P.  454. 
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CHAPTER  III. 

DOCTRINE  THAT  THE  COURT  ONLY  OPERATED  IN  PERSONAM— 
CONCLUSION  OF  THE  SECOND  BOOK— GENERAL  INTRODUCTION 
TO  THE  SUCCEEDING  PARTS  OF  THE  WORK. 

The  Rule  that  the  Court  operated  in  Personam^  made  to  extend  the  Jurisdiction — J«- 
stances,  Injunctions  to  restrain  Proceedings  in  Foreign  Courts — Importance  as  regards 
Property  in  the  Colonies — Notice  of  what  is  to  follow  in  the  Subsequent  Books. 

The  jurisdiction  of  the  Court  of  Chancery,  as  has  been  frequently 
noticed,  operated  only  in  personam,  not  in  rem;  it  may  be  proper,  though 
it  will  be  necessary  to  go  a  little  beyond  our  present  limits  in  point  of 
time,  to  notice  the  effects  of  this  peculiarity  as  affecting  the  jurisdiction 
of  the  court. 

At  first  sight  this  rule  might  appear  to  have  presented  a  material 
obstacle  to  its  efficiency,  but  it  has  in  reality  been  turned  to  account  in 
a  way  greatly  to  extend  its  efficiency  as  well  as  its  range,  so  as  to  make 
the  court  embrace  in  its  jurisdiction,  objects  which  would  otherwise 
have  been  out  of  the  scope  of  judicial  interference,  at  least  by  any 
tribunal  in  England  (a). 

The  jurisdiction  by  injunction,  which  has  been  slightly  adverted  to 
and  will  be  fully  considered  hereafter,  rests  entirely,  as  we  have  seen, 
on  coercion  of  the  person  (b).  As  regards  restraining  proceedings  at 
law  it  has  been  considered  immaterial  where,  or  in  what  court  it  was, 
that  the  proceedings  sought  to  be  restrained  were  pending,  provided 
the  party  prosecuting  them  were  amenable  to  the  jurisdiction  (c). 
Accordingly  there  have  been  injunctions  against  suing  in  the  Eccle- 
siastical Court  (d),  Admiralty  Court  (e),  Courts  of  Scotland  and  Ireland 

(a)  The  decrees  of  the  Court  of  Chancery  this  respect.  In  a  case  where  the  judges  had 
do  now,  through  the  interference  of  the  legis-  warned  a  plaintiff  not  to  proceed  in  an  action 
ture,  operate  in  many  instances,  which  will  be  in  defiance  of  an  injunction,  Lord  C.  Bromley 
noticed  hereafter,  mre»M,  but  that  doesnotaffect  ordered  the  Clerk  of  Assize  not  to  return  the 
the  principle  of  the  jurisdiction  in  relation  to  postea,  Reg.  L.  A.  1582,  fo.  19. 

the  subject  now  under  consideration.  (c)  Drewry  on  Injunctions,  p.  96 ;  3  Jurist, 

(b)  The  subpoena,  as  a  writer  of  the  time  6A8;  Portarlingtonv.  Soulby,3My,  8iK.104. 
of  James  I.  says  speaking  of  injunctions  to  (d)  1  Atk.  628;  ib.  516. 

stay  proceedings  at  law,  is  directed  to  the  (e)  3  Swanst.  605,  Case  before  Lord  Not- 
party,  not  to  the  justices,  to  surcease.  Treatise  tingham  ;    and  Jarvis  v.  Chandler,  1  Turn.  & 
of  Subpoena,  Hargr.  L.  Tr.  333.     There  are,  Russ.  319. 
however,  some  instances  of  irregularities  in 
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and  the  colonies  (a),  and  the  Courts  of  Foreign  countries  (5).  And  the 
court  has  interfered  in  cases  where  the  court  in  which  the  proceedings 
were  pending  had  jurisdiction  to  investigate  the  matter  (c),  and  even 
where  the  matter  has  been  there  investigated  and  a  decision  given  (c?), 
where  the  circumstances  stated  were  properly  within  the  cognizance 
of  the  Court  of  Chancery,  and  the  court  in  its  discretion  (e),  governed 
by  considerations  of  general  convenience,  has  considered  that  under 
the  powers  of  the  court  and  its  mode  of  proceeding,  a  more  com- 
plete and  effectual  investigation  could  be  had,  and  more  ample  and 
complete  justice  could  be  done  in  the  Court  of  Chancery  (/).  Thus 
the  court,  by  coercion  of  the  person  within  its  jurisdiction,  has  been 
enabled  in  effect  to  obtain  jurisdiction  over  property  of  every  kind, 
moveable  as  well  as  immovable,  wherever  situate, — a  jurisdiction  that 
has  become  of  the  utmost  importance  as  regards  property  in  the  British 
colonies  {g). 

Conclusion  of  Book  II. — General  Introduction  to  the  succeeding 

Parts  of  this  Work. 

By  the  effect  of  the  precedents  which  were  established  down  to  the 
time  of  the  Commonwealth,  the  cases  in  which  the  principles  of  equity 
and  conscience  in  their  judicial  sense,  whether  as  subversive  or  cor- 
rective or  suppletory  in  regard  to  the  law,  which,  as  we  shall  see  here- 
after, embraced  also  the  principle  of  Public  Policy  {h\  gradually 
formed  themselves  into  heads  and  classes;  and  the  cases  in  which  the 
court  might  properly  interfere  to  extend  the  remedies  given  by  the 
law,  or  to  substitute  a  remedy  of  its  own,  also  became  sufficiently 
defined  to  admit  of  their  being  subjected  to  classification, 

{a)  3  My.  &K.108 ;  2  Swanst.313;  Drewry,  themselves  may  be  free  from  any  positive  ob- 

101 ;  3  Jurist,  644  ;  1  Keen,  579.  jeetion,  without  examining  into  the  particulars 

(*)  IX.Law  J.  (N.  S.)  205  ;  2  Beav.  208.  of  the  case  ;  on  the  ground  that  from  the  cir- 

(c)  3    My.   &  Cr.   451-3  ;    5  Jurist,  262,  cumstances  under  which  the  parties  stood  as 

Duncan  v.  M'Almont,  now  under  appeal.  regards  each  other,  or  for  other  reasons  of  a 

(<?)  G.  Cooper,  Rep.  89.  general  nature,  affecting  not  only  the  particu- 

(e)  See  3  Atk.  350;  3  Swanst.  698.  lar  case  but  all  others  of  a  like  nature,  if  such 

{/)  3  My,  &  Cr.  455 — 7.  transactions  were  permitted  to  stand,  it  might 

(^g)  See  Archer  v.  Preston,  cited  by  L.C,  afford  an  inlet  to  fraud  or  unfair  or  improper 

1  Vernon,  77  ;    Toller  v.  Carteret,  2  Vernon,  practices,  without  the  means  of  their  being 

495  ;  Penn  v.  Lord  Baltimore,  1  Vesey,  444  ;  detected  ;  or  might  enable  one  of  the  parties 

Lord   Cranstoun  v.  Johnson,  3  Vesey,   182  ;  to   obtain  an  advantage,  even  unknowingly, 

Portarlington  v.  Soulby,  3  M,    &   K.   104.  which  he  ought  not  to  be  permitted  to  retain. 

See  the  judgment  of  Lord  C,  Brougham,  p.  The  jurisdiction  which  is  exercised  in  regard  to 

106-9.  transactions  between  guardian  and  ward,  soli- 

{h)  The  principle  of  PUBLIC  POLICY  is  citor  and  client,  trustee  and  cestui  que  trust 

not  peculiar  to  the  Court  of  Chancery,  and  or  the  person  for  whom  he  is  trustee,  and  the 

it  is  applied  in  various  ways.     The  sense  in  restrictions  on  mortgagors,  will  afford  illus- 

which  it  is  here  used  is,  where  the  Court  inter-  trations  of  the  application  of  this  principle. 

feres  to  annul  transactions  which  possibly  in 
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The  Court  of  Chancery,  besides  the  jurisdiction  which  it  entertained 
on  the  grounds  above  specified,  also  exercised  a  jurisdiction  founded 
on  prerogative,  in  virtue  of  an  express  or  implied  delegation,  which 
cannot  be  referred  to  equity  and  conscience  alone.  Such  was  the 
jurisdiction  which  it  exercised  in  regard  to  Infants.  The  Chancellor 
also  by  express  delegation  which  has  been  continued  down  to  the  pre- 
sent time,  has  exercised  a  jurisdiction  over  Idiots  and  Lunatics. 

An  investigation  into  the  nature  of  each  of  these  heads  of  the  juris- 
diction, and  the  classes  of  cases  which  they  embraced,  will  be  intro- 
duced in  the  following  pages.  The  succeeding  Book  will  contain  such 
a  description  as  I  have  been  able  to  extract  from  the  records  of  the 
times,  aided  by  the  more  modern  decisions,  of  those  heads  of  jurisdic- 
tion which  have  formed  the  basis  of  the  modern  jurisdiction  of  the 
Court  of  Chancery.  The  classes  of  cases  which  constitute  the  Obsolete 
jurisdiction  of  the  court  will  be  reserved  for  a  distinct  notice  in  the 
subsequent  Book;  and  then,  in  the  third  Part  of  this  work,  the  prin- 
ciples of  the  modern  jurisdiction  of  the  court  in  all  its  branches  will 
be  considered. 

I  now,  therefore,  proceed  to  consider  the  several  distinct  heads  into 
which  the  jurisdiction  of  the  Court  of  Chancery,  exercised  on  the  prin- 
ciples of  Equity  and  Conscience,  resolved  itself,  which  have  been  con- 
tinued as  part  of  the  modern  jurisdiction  of  the  court,  and  the  classes 
or  kinds  of  cases  which  they  embraced. 
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BOOK   THE   THIRD. 


THE  SEVERAL  DISTINCT  HEADS  INTO  WHICH  THE  JURISDIC- 
TION OF  THE  COURT  OF  CHANCERY,  EXERCISED  ON  THE 
PRINCIPLES  OF  EQUITY  AND  CONSCIENCE,  RESOLVED  IT- 
SELF,  WHICH  HAVE  BEEN  CONTINUED  AS  PART  OF  THE 
MODERN  JURISDICTION  OF  THE  COURT,  AND  THE  CLASSES 
OR  KINDS  OF  CASES  WHICH  THEY  EMBRACED. 


CHAPTER  I. 

GENERAL  INTRODUCTION. 

The  Order  in  which  the  several  subjects  introduced  into  this  Book  are  treated — Some 
matters  of  Legal  Cognizance  are  embraced,  and  the  Reason. 

We  shall  have  to  consider  the  subject  upon  which  we  are  now 
about  to  enter,  namely,  the  different  heads  or  classes  of  the  Extra- 
ordinary Jurisdiction  of  the  Court  of  Chancery,  as  has  been  already 
noticed,  under  two  general  divisions ; — The  one  comprising  those 
classes  of  cases  which  form,  at  least  in  a  great  degree,  the  basis  of 
the  system  of  jurisprudence  which  is  now  administered  in  that  court; 
— The  other,  those  classes  of  cases  over  which  the  Court  of  Chancery 
formerly  entertained  jurisdiction,  but  in  respect  of  which  it  has  now 
ceased  to  interfere.  The  first  of  these  divisions  will  form  the  sub- 
ject of  the  present  Book. 

In  considering  the  extraordinary  jurisdiction  of  the  Court  of  Chan- 
cery in  reference  to  the  now  existing  system  of  jurisprudence  adminis- 
tered by  that  court,  it  will  be  necessary  always  to  keep  in  view  the 
co-existino-  state  of  the  law.  Where  the  law  of  itself  was  sufficient  for 
the  purposes  of  justice,  and  that  law  could  be  put  in  force,  there  was 
no  reason  for  any  interference ;  and  where  the  law  was  insufficient, 
generally  speaking  it  would  not  have  been  convenient  that  the  Court 
of  Chancery  should  have  interfered  further  than  to  supply  the  deficiency. 
The  Courts  of  Law,  so  far  at  least  as  their  own  jurisdiction  was  con- 
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cerned,  necessarily  held,  that  where  the  law  was  silent^  no  person  ought 
to  be  disturbed,  and  that  any  such  disturbance  was  equally  a  violation 
of  the  law,  (though  perhaps  less  in  degree,  as  it  was  a  negative  right 
only  that  was  assailed,)  as  the  taking  away  a  right  which  was  posi- 
tively given  by  the  law  (a). 

The  Court  of  Chancery,  in  the  exercise  of  that  branch  of  its  jurisdic- 
tion which  we  are  about  to  consider,  necessarily  in  some  way  interfered 
with  the  co-existing  state  of  the  law,  positively  or  negatively,  and 
affected  the  condition  of  some  party  relatively  to  his  legal  rights.  This 
was  done  in  various  ways.  The  court  in  some  instances  infringed  upon 
some  legal  right  of  enjoyment,  or  of  action,  or  of  defence ;  sometimes  it 
gave  and  enforced  rights  unknown  to  the  law;  sometimes  it  extended 
or  varied  the  rights  and  remedies  given  by  the  law  ;  sometimes  it  found 
itself  obliged  to  usurp,  as  it  were,  upon  the  law  in  giving  a  remedy, 
where  one  might  be  obtained  at  law,  and  in  some  instances  it  afforded 
means  for  the  enforcing  or  protection  of  rights  beyond  what  could  be 
obtained  by  the  ordinary  course  of  the  law. 

"  The  first  question,"  said  Mr.  Norbury,  who  has  been  so  often 
quoted,  "  that  the  judge  should  propound  is,  to  know  what  the  law 
holdeth  concerning  the  point,  and  upon  what  strain  it  is  brought  into 
this  court"  {h).  This  may  yet  be  considered  as  the  true  criterion  as  to 
whether  the  court  should  or  should  not  interfere  in  every  case  that  may 
be  brought  under  its  consideration.  Therefore  it  has  occurred  to  me, 
that  a  reference  to  the  mode  in  which  the  co-existing  state  of  the  law 
has  been  affected  as  regards  each  separate  class  of  cases  over  which 
the  jurisdiction  of  the  Court  of  Chancery  has  been  exercised,  would 
furnish  an  intelligible  and  not  unnatural  basis  for  arranging  the  order 
in  which  each  of  these  classes  should  be  treated.  Mr.  Fonblanque, 
Mr.  Jeremy,  Sir  George  Cooper,  and  Mr.  Justice  Story,  have,  also  in  re- 
ference to  the  co-existing  state  of  the  law,  ranged  the  jurisdiction  of 
the  Court  of  Chancery  under  the  three  heads  of  its  Exclusive,  its  Con- 
current, and  its  Assistant  Jurisdiction,  but  I  have  not  found  that  classi- 
fication quite  satisfactory.  Practically,  a  complete  catalogue  is  the 
great  thing  wanted,  and  I  am  sure  that  a  person  writing  on  this 
subject,  will  be  excused  for  taking  that  arrangement  which  is  most 
convenient  to  himself,  provided  the  great  object  above  pointed  out  be 
effected. 

The  above  classification  is  irrespective  of  the  Subjects,  but  looking  to 

(a)"Tmplerelegemestperfectevirtuosum,"  (J)  Abuses  and  Remedies  of  the  Court  of 

was  still  inculcated  by  the  comnaon  lawyers  in      Chancery,  Harg.  L.  Tr.  444. 
James  the  First's  time,  Hargr.  L.  Tr.  328. 
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the  jurisdiction  of  the  Court  of  Chancery  in  that  view,  it  will  be  found 
that  the  jurisdiction  of  the  court  as  affecting  legal  rights  and  liabilities, 
has  been  brought  into  action  as  regards  three  kinds  of  subjects. 

1.  Where  some  specific  property,  real  or  personal,  has  been  the 
subject, 

2.  Where  no  specific  property  has  been  the  subject,  but  one  or  both 
of  the  parties  has  been  under  some  liability,  for  wliich  an  action  for 
damages  might  be  sustained,  or 

3.  Where  there  was  no  specific  property  in  dispute,  nor  was  there 
any  right  of  action  at  law,  but  one  of  the  parties  has  sought  to  establish 
against  the  other  some  claim  in  respect  of  which  the  law  was  silent, 
and  to  which  therefore  the  negative  state  of  the  law  would  have  afibrded 
an  effectual  defence  at  law. 

Taking  then  the  extent  and  the  mode  in  which  the  legal  title  or 
interest  of  the  parties  is  affected,  as  the  basis  of  the  following  sum- 
mary, the  natural  order  seems  to  be  to  consider,  in  the  first  place, 
those  cases  in  which  the  most  violent  invasion  of  the  law  has  been 
effected.  The  doctrines  as  to  matters  of  Trust  and  Confidence  answer 
to  this  description,  for  through  them  the  court  has  introduced  a  right 
of  enjoyment  of  property  distinct  from  the  legal  right,  and  has  made 
the  legal  right  subservient  to  this  beneficial  title  to  enjoyment,  and 
regulated  the  exercise  of  the  legal  title  in  reference  to  the  beneficial 
title,  according  to  principles  of  its  own ;  thus  establishing  a  distinct 
right  of  enjoyment  of  property,  real  and  personal,  (similar  to  the  possessio 
bonorum  of  the  Praetorian  Law  before  referred  to,)  founded  on  a  title 
purely  equitable,  in  respect  of  which  property  there  is  a  distinct  co- 
existing legal  title, — depriving  some  party  of  the  common  law  rights 
incident  to  legal  ownership,  and  giving  to  some  other  party  rights  over 
the  property  not  recognised  by  the  law. 

But  here  the  law  broke  in  upon  the  Court  of  Chancery,  and  through 
the  agency  of  the  legislature  incorporated  with  itself  all  that  branch  of 
this  jurisdiction  which  related  to  Uses.  In  order  to  complete  the  law 
of  real  property  some  account  of  Uses,  after  they  became  part  of  the 
common  law,  is  required;  and  it  has  been  introduced  in  this  place, 
because  it  could  not  well  have  been  brought  into  the  first  Part  of 
this  work  without  anticipating  the  whole  subject.  The  statutes  relating 
to  devises  of  real  estate,  as  following  upon  the  Statute  of  Uses,  and  as 
to  Wills  generally,  have  next  been  introduced.  Then  will  follow  a 
general  description  of  Modern  Trusts  ;  and  as  this  will  complete  the 
subject  of  conveyancing,  the  general  rules  as  to  the  construction  of 
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Deeds  and  Wills  will  be  shortly  considered ;  thus  somewhat  of  a 
mixture  of  equitable  and  legal  jurisdiction  has  necessarily  been  intro- 
duced. 

In  process  of  time  the  jurisdiction  for  enforcing  the  performance  of 
Trusts  was  extended  to  other  cases ;  these  will  next  be  considered  in  the 
following  order: — 1st.  The  jurisdiction  of  the  court  as  to  the  Admi- 
nistration of  the  estates  of  Testators  and  Intestates  ;  2nd.  The  juris- 
diction of  the  Court  of  Chancery  as  to  Charities ;  and  3rd.  as  to  the 
Separate  estate  of  Married  Women. 

The  doctrine  of  the  Court  of  Chancery  as  to  Mortgages  will  be  then 
introduced ;  not  intending  by  this  to  represent  that  the  condition  of 
mortgagor  and  mortgagee  is  to  be  assimilated  to  that  o^  cestui  que  trust 
and  trustee  (a),  but  because  here  also  there  is  an  equitable  title  given 
by  the  Court  of  Chancery  distinct  from  the  co-existing  legal  title. 

There  is  this  additional  reason  for  taking  this  class  of  cases  first, 
that  many  of  the  doctrines  of  tlie  court  as  affecting  legal  rights  and 
liabilities,  and  having  reference  to  those  rights  merely  as  regards  their 
legal  incidents, — as  the  doctrines  as  to  fraud,  mistake,  and  others, 
which  will  be  mentioned, — are  at  least  equally  applicable  to  merely 
equitable  interests,  it  will  therefore  be  found  convenient  in  the  outset  to 
describe  these  equitable  estates  and  interests,  and  explain  their  nature. 

The  jurisdiction  as  to  Infants  and  Lunatics  will  also  be  introduced 
under  this  division,  as  much  of  the  jurisdiction  in  each  instance  is 
founded  on  the  general  doctrines  as  to  the  performance  of  Trusts. 

The  next  class  of  cases  to  be  considered  will  be  those  in  which  the 
Court  of  Chancery  has  exercised  jurisdiction,  over  the  legal  right  or 
interest  itself  by  extinguishing,  shifting  or  controlling  it,  as  regards 
tangible  property,  real  and  personal,  and  rights  of  action,  without  in- 
troducing any  co-existing  equitable  title.  This  class  will  comprise  the 
jurisdiction  of  the  Court  in  cases  of  Fraud,  Accident,  including  penal- 
ties and  forfeitures,  and  Mistake,  and  other  cases  where  legal  rights 
are  controlled  on  principles  of  equity  or  natural  justice,  as  where 
relief  is  afforded  to  Sureties  in  respect  of  their  obligations. 

The  next  class  will  include  those  cases  in  which  the  court  has  en- 
forced or  extended  legal  rights.  Thus  the  court  has  interfered  in 
some  cases  where  the  Common  Law  recognised  a  right  or  liability, 
and   in  ordinary  cases  gave  an  effectual  remedy,  but  was  prevented  by 

(a)  "  The  relation  of  mortgagor  and  mort-  Sir  T.  Plumer,  Cholmondeley  \ .  Clinton,  2  Jac. 
gagee  is  perfectly  anomalous  andsui  generis,"      &  W.  182. 
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its  forms,  or  from  some  other  reason,  from  doing  so  in  the  particular 
case  :  instances  of  this  are  found  in  the  remedies  given  in  the  Court  of 
Chancery  to  one  Corporator,  or  Partner,  or  Executor,  against  another. 

The  court  was  also  called  upon  to  interfere  in  cases  in  which  the 
law  itself  professed  to  give  a  remedy,  but  that  remedy  was  considered 
to  be  inappropriate,  or  not  such  as  substantial  justice  required.  The 
jurisdiction  to  enforce  the  delivery  of  Specific  chattels,  whether  on  the 
ground  of  express  or  implied  obligations;  the  Specific  performance  of 
agreements,  and  of  duties  as  in  the  instance  of  the  Admission  of 
Copyholders,  are  examples. 

The  jurisdiction  of  the  court  was  also  exercised  where,  although  the 
remedy  which  the  law  professed  to  give  might  be  substantially  the  same, 
yet  the  attainment  of  it,  at  least  so  as  to  effect  complete  justice,  was 
difficult  or  hazardous ;  as  in  the  instances  of  matters  of  Account,  Set-off", 
Tithes,  Dower,  Partition,  and  Setting  out  boundaries. 

The  next  class  of  cases  will  comprise  those  in  which  there  is  still  an 
interference  with  the  law,  but  in  a  slighter  degree,  namely,  those  cases 
in  which  the  Court  of  Chancery,  without  taking  jurisdiction  over  the 
subject-matter,  has  regulated  the  mode  in  which  legal  rights  should  be 
tried  and  determined  at  law  ;  taking  care  for  that  purpose,  that  the 
real  question  should  be  decided,  and  between  the  proper  parties,  so  as 
to  prevent  3Iultiplicity  of  suits,  and  useless,  uncertain,  and  vexatious 
litigation,  and  other  inconveniences  which  might  result  from  leaving 
the  parties  to  pursue  their  remedies,  or  take  advantage  of  their  defences 
according  to  the  course  of  proceeding  in  the  common  law  tribunals, 
and  under  such  regulations  only  as  those  tribunals  could  provide. 
This  class  will  comprise  the  jurisdiction  as  to  suits  to  establish  a 
General  right,  to  Quiet  possession,  and  suits  of  Interpleader.  These 
several  heads  will  be  embraced  in  the  XVIth  to  the  XXIst  Chapters. 

The  next  class  will  include  those  cases  where  the  court  has  assumed 
a  substantive  jurisdiction  analogous  to  a  legal  jurisdiction,  to  enforce 
obligations  between  parties  standing  in  certain  relations  to  each  other, 
independently  of  contract,  on  principles  of  natural  justice  and  equity 
not  yet  recognised  or  sufficiently  or  completely  enforced  by  the 
law.  This  class  will  include  the  jurisdiction  of  the  court,  as  regards 
the  right  to  Contribution  as  between  sureties,  and  other  equitable 
rights  recognised  by  the  Court  of  Chancery  as  between  parties  stand- 
ing in  that  relation,  the  Apportionment  of  rent,  and  other  subjects  of  a 
like  nature.  The  general  jurisdiction  exercised  by  the  Court  of  Chan- 
cery, in  regard  to  Partnership  matters,  will  also  be  introduced  under 
this  division,  which  will  be  the  subject  of  the  XXIInd  Chapter. 

2f 
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The  next  subject  for  consideration  (Chapter  XXIII.)  will  be  the  Pre- 
ventive and  Protective  jurisdiction  exercised  by  the  court  by  means  of 
the  writ  of  Injunction,  an  engine  which  is  employed  in  the  exercise  of 
almost  all  the  various  branches  of  the  equitable  Jurisdiction  of  the 
court,  as  well  as  a  distinct  head  of  jurisdiction. — The  Protective  Juris- 
diction, by  the  appointment  of  Receivers,  and  by  securing  the  fund  the 
subject  of  litigation,  has  been  already  adverted  to  ;  and  will  be  further 
considered  in  treating  of  the  Administration  of  the  Estates  of  Testators 
and  Intestates  (Chapter  X.). 

The  Court  of  Chancery  has  also,  without  interfering  with  the  law 
further  than  by  staying  the  proceedings  in  the  mean  time  by  injunction, 
assumed  an  Assistant  Jurisdiction  for  the  purpose  of  eliciting  from 
the  parties  between  whom  a  subject  of  litigation  has  arisen,  a  Discovery 
of  those  facts  affecting  the  merits  of  the  case,  which  are  within  the 
knowledge  of  one  or  other  of  the  parties,  or  of  both,  and  compelling 
the  Production  of  Documents  in  their  possession  ;  also  to  obtain  and 
record  the  Testimony  of  witnesses,  whose  evidence  might  be  lost  before 
a  trial  could  be  had  of  an  existing  or  anticipated  question.  This  will 
be  the  subject  of  Chapter  XXIV. 

I  do  not  offer  this  classification  as  the  best,  or  as  in  itself  perfect ; 
and  perhaps  the  subjects  may  not  be  placed  under  their  different  heads 
in  the  most  satisfactory  manner;  some  of  them  indeed  belong  to  more 
than  one  head.  I  have  adopted  it  as  one  that  will  afford  the  means 
of  presenting,  in  some  order  that  may  be  understood,  a  catalogue 
of  those  cases  in  which  the  principles  of  equity  and  conscience  in  their 
judicial  acceptation  have  been  apjilied  in  the  Court  of  Chancery. 

The  following  Chapters  will  for  the  most  part  be  confined  to  the 
jurisdiction,  as  it  existed  down  to  the  early  part  of  the  reign  of 
Charles  II.,  at  which  time  the  Modern  History  of  the  Court  begins  ; 
though  some  cases  of  a  later  date  will  be  occasionally  introduced,  as 
it  is  only  from  such  cases  that  we  can  ascertain  the  nature  of  some  of 
the  principles  which  had  previously  been  acted  upon,  though  with  less 
precision  than  in  later  times.  A  general  reference  to  the  modern 
doctrines  of  the  Court  as  regards  each  head,  will  occasionally  be  added 
as  introductory  to  the  more  enlarged  investigation  which  will  follow 
in  the  succeeding  volume,  and  to  prevent  misapprehension  on  the  part 
of  the  student. 

The  Obsolete  Jurisdiction  will  be   the  subject  of  Book  IV.. 

First,  then,  as  to  the  doctrines  of  the  Court  of  Chancery,  in  relation 

to  MATTERS  OF  TRUST  AND  CONFIDENCE. 
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CHAPTER  II. 


DOCTRINES  OF  THE  COURT  OF  CHANCERY  AS  TO  MATTERS  OF 
TRUST  AND  CONFIDENCE  GENERALLY,  INCLUDING  USES,  BEFORE 
THE  STATUTE  OF  USES,  27  HEN.  VIII. 


Section  I. —  Origin  of  Uses  and  Trusts — Roman  Fidei-Commissa, 

Section  II. — Introduction  of  Uses  and  Trusts  into  England. 

Section  III. — Origin  of  the  Jurisdiction  of  the  Court  of  Chancery  over  Uses  and 

Trusts. 
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Section  I. —  Origin  of  Uses  and   Trusts — Roman  Fidei- 
Commissa. 

The  most  important  exercise  of  jurisdiction  in  controlling  the 
maxims  and  principles  of  the  Common  Law,  on  principles  of  Equity  and 
Conscience,  was  that  of  enforcing  the  performance  of  Trusts.  This, 
perhaps,  as  before  observed,  was  the  most  violent  interference  with 
the  law  that  was  exercised  by  the  Court  of  Chancery ;  in  truth,  the 
powers  assumed  by  the  court  in  this  respect  cannot  be  considered  as 
short  of  legislative  (a) ;  for  not  only,  in  virtue  of  a  law  created  for 
private  convenience  and  independent  of  the  common  law,  was  the 
person  legally  entitled,   deprived    of  all  the  beneficial   incidents  of 

(a)  "  If  it  be  thought  these  striking  improve-      cannot  deny  it,"  Encyclopaed.  Metropolitan, 
ments,  which  we  owe  to  Courts  of  Equity,      Art.  Law,  p.  836  b. 
were  properly  the  work  of  the  Legislature,  we 

2f2 
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property;  but  a  distinct  title  to  the  enjoyment  was  introduced,  not  only 
unknown  to,  but  at  first  repudiated  by  the  law :  the  legal  title  indeed 
was  not  directly  affected,  yet  the  legal  owner  was  compelled  to  exercise 
his  legal  rights,  so  as  only  to  be  subservient  to  the  protection  and 
enjoyment  of  this  equitable  interest;  although  by  this  means  as  regarded 
the  real  owner  of  the  estate,  the  legal  rights  of  third  persons,  includ- 
ing the  crown  (a),  were  defeated,  which  indeed  was  one  of  the  palpable 
objects  for  which  trusts  were  introduced. 

This  branch  of  the  jurisdiction  is  of  so  important  a  character  in 
reference  to  the  modern  state  of  the  court,  that  a  somewhat  detailed 
account  of  its  origin  and  sources,  jarogress  and  establishment,  cannot 
be  out  of  place.  For  its  Source,  we  must  look  to  the  Roman  juris- 
prudence ;  though  what  was  there  to  be  found  was  largely  extended 
and  improved  upon  by  the  Clerical  Chancellors  and  their  Successors. 

During  the  latter  years  of  the  Republic,  with  a  view  to  evade  the 
prohibitory  laws  as  regarded  successions  and  legacies,  particularly  the 
Voconian  law(&),  which  precluded  the  appointment  of  a  female,  even 
an  only  child,  as  heir,  by  any  one  included  in  the  census,  it  had  become 
a  practice  to  constitute  by  will,  a  qualified  citizen  as  heir,  that  is,  in 
our  language,  universal  devisee  and  executor,  with  a  request  that  he 
would  restore  the  inheritance,  or  a  portion  of  it,  to  some  person  who 
could  not  take  it  by  direct  appointment  (c). 

Before  the  time  of  Augustus,  the  execution  of  such  trusts  was 
left  to  the  honour  of  the  person  so  selected.  The  solicitation  ot 
individuals,  and  some  gross  instances  of  breaches  of  the  confi- 
dence reposed,  induced  Augustus  to  interfere.  First,  he  ordered 
the  Consuls  to  compel  the  performance  of  such  trusts,  or  fidei- 
commissa  (d),  as  they  were  termed ;  and  as  this  exercise  of  authority 
was  supported  by  the  popular  voice,  it  settled  into  an  established 
jurisdiction.  At  length  Augustus  created  a  Prsetor  at  Rome, 
to  whom  the  jurisdiction  over  fidei-commissa  was  especially  com- 
mitted. Claudius  added  two  others,  one  was  withdrawn  by  Titus, 
whom  Nerva,  as  before  mentioned,  placed  in  the  Imperial  Ex- 
chequer (e). 

(a)  See   the   preamble    to   the  Statute  of  committebant  eorum  qui  capere  ex  testamento 

Uses.  poterant,"  Just.  Inst.  ii.  23,  1. 

(J)  Enacted  a.  u.  c.  584  ;  Gibbon,  viii.  p.  {d)  These  fidei-commissa  have  before  been 

76.  adverted  to,  sup.  p.  21,  &c. 

(c)  "  Quibus  enim  non  poterant  hseredita-  (e)  Just.  Inst.  ii.  23  pr.  and  §  1  ;  Dig.  i.  2. 

tem  vel  legata  relinquere,  si  relinquebant,  fidei  2,  32  ;  Vin.  ed.  Heinnec.  489.  491. 
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In  the  provinces,  the  Praeses,  from  the  time  of  Claudius  (a),  enforced 
the  performance  of  trusts,  as  part  of  the  extraordinary  jurisdiction 
annexed  to  his  office. 

Why  Augustus  and  his  successors  did  not  exert  their  authority  to 
procure  an  alteration  in  the  law,  rather  than  to  secure  the  means  of  its 
evasion,  is  a  question  on  which  we  are  left  without  any  explanation 
from  contemporary  or  subsequent  writers.  The  precedent  has  had  a 
most  material  influence  on  our  system  of  Jurisprudence. 

The  PrcBtor  Jidei- commissar lus  at  Rome,  so  long  as  the  office  was 
continued,  and  the  Presses  in  the  provinces,  personally  decided  all 
questions  as  to  this  description  of  trust.  The  Prseses  was  assisted  by 
a  certain  number  of  experienced  jurisconsults  as  assessors,  of  whom 
mention  has  already  been  made  (6).  The  proceedings  were  conducted 
in  this,  as  in  every  case  addressed  to  the  extraordinary  jurisdiction  of 
the  Prseses  (c),  not  by  means  of  formulae,  which  could  not  be  adapted 
to  such  cases  (d),  but  by  libel,  or  by  way  of  information,  and  without 
the  formalities,  either  as  regards  the  pleadings  or  the  judgment  which 
were  pursued  in  civil  and  prsetorian  actions ;  and  some  rules  were 
applied  in  enforcing  Jidei-commissa,  which  did  not  prevail  as  to  similar 
matters  cognizable  in  the  ordinary  course  of  law  (e). 

The  doctrine  of  trusts  having  been  established  in  regai'd  to  wills 
an  attempt  was  made  to  introduce  trusts  in  conveyances  inter  vivos,  for 
the  purpose  of  evading  other  provisions  of  the  law.  Thus  a  purchaser 
of  land  who  desired  to  avoid  serving  those  offices  to  which,  as  owner, 
he  would  be  subjected,  or  escaping  from  other  liabilities,  had  the  land 
conveyed  in  trust  to  some  land-owner  who  already  held  office.  To 
frustrate  these  attempts  an  imperial  rescript  was  issued,  which  pro- 
nounced that  the  real  owner  should  be  liable  to  all  burthens  and  duties 
attaching  on  the  property ;  and  afterwards  it  was  declared  that  such 
conveyances  should  operate  as  a  forfeiture  of  the  estate  {/).    Whether 


(a)  Sueton.  Claud,  xxiii.  we  shall  see,  in  the  Court  of  Chancery ;  but 

(b)  Ammian.  lib.   xxiii.  c.  6,    notices  the  when  formulee   were    abolished,   this   distinc- 
functions  of  the  assessors,  and  observes  that  tion  must  have  ceased  to  exist. 

the  Persians  ridiculed  the  notion  of  the  ignorant  (e)  Vin.  in.  Inst.  Just.   p.  421  ;   Gaii  Inst. 

Proconsul  taking  precedence  of  the  learned  lib.  ii.  §  278  ;  a  trustee  was  bound  to  account 

Assessor,  p.   296,  ed.  Gronov.,  and  see  the  for  intermediate    profits    and    interest,   ibid. 

note.  §  280,  which  originally  was  not  the  case  as 

(e)  Just  as  was  the  case  before  the  extra-  regards    legacies,    ibid. ;    afterwards    legacies 

ordinary  jurisdiction  of  the  Chancellor,  sujj.  were  assimilated   (per  omnia  exequata  sunt) 

p.  368.  to  fidei-commissa.  Dig.  xxx.  1.1. 

(d)    "  Judiciis  extraordinariis   conceptiones  (/)   Dig.  L.  5.   1.   §  2  ;  ibid.  L.  1.  15.  2; 

formularium  non  observantur,"  Dig.  iii.  5. 47,  Cod.  Theod.  x.  9.  20. 
et  V.  Gaii  Inst,  ubi  inf.     It  was  the  same,  as 
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conveyances  upon  trust  for  legitimate  purposes  ever  came  into  use  does 
not  appear. 

As  regards  testamentary  Jidei-commissa,  in  the  time  of  Nero,  Trebel- 
lius  Maximus  and  L.  A.  Seneca  being  Consuls,  a  senatus-consult  was 
passed  which  has  already  been  noticed,  by  which  it  was  enacted, 
that  he  to  whom  the  inheritance  was  committed  fidei-commissi  causa, 
should,  as  quasi  heir,  have  and  be  liable  to  all  the  actions  which  were 
given  by  the  civil  law  to  and  against  an  heir  (a)  ;  but  as  there  could  be 
no  trust  without  the  appointment  of  an  heir,  the  heir  still  retained  his 
legal  character  and  name  (6).  However,  as  in  many  cases  no  one  could 
be  induced  to  take  a  bare  office  without  profit,  Vespasian,  in  order  to 
induce  the  heir  to  accept  the  inheritance  in  trust,  allowed  him  to  retain 
to  himself  one-fourth  of  the  inheritance  beneficially,  in  respect  of 
which,  in  Justinian's  time,  he  was  liable,  pro  rata,  to  the  obligations 
incident  to  the  character  of  heir,  unless  he  restored  the  whole  to  the 
jidei- commissar ius,  or  as  we  say  cestui  que  trust,  who  in  that  case  was 
liable  to  the  whole  of  the  burthens  (c).  Any  specific  estate  or  pro- 
perty might  equally  be  given  by  way  of  Jidei-commiss ;  and  an  in- 
testate might  impose  a  fidei-commiss  on  his  heir  by  legal  succession. 
One  great  purpose  to  which  this  scheme  of  fidei-commissary  gift  \v2is 
turned,  was,  as  already  noticed,  the  entailing  of  estates  without  the 
power  of  alienation,  on  children  and  on  freedmen,  and  their  descen- 
dants {d). 

Originally  the  testator  could  not  command — he  could  only  entreat ; 
but  after  the  validity  of  fidei-commissa  was  established,  of  course  a 
testator  might  by  positive  words  impose  on  his  heir  a  trust  in  favour 
of  the  objects  of  his  bounty  ;  some  wills  were  made  in  that  form, 
but  in  others  the  old  precatory  form  was   still  adhered  to  (e),  hence 


i^a)  That  is,  M^i/c5  ac^jonc*  were  given  cor-  "  rogo,"  "volo,"  "  mando,"  or  "fidei  tuse 
responding  with  the  actiones  civiles  which  committo,"  "quae  perinde,"  adds  Justinian, 
might  have  been  prosecuted  by  or  against  the  "  singula  firma  sunt,  atqui  si  omnia  in  unum 
legal  heir,  Gaii  Inst.  lib.  ii.  §  253,  etv.sw^ra,  congesta  sunt,"  Inst.  ii.  24.  8.  Paulus 
p.  213  and  237  ;  and  the  Prsetor  gave  him  enumerates,  besides  the  above,  "  deprecor," 
bonorum  possessio  as  against  his  trustee;  "  cupio,"  "injungo,"  "  desidero  quoque  et 
whether  after  this  the  office  of  Prsetor  fidei-  impero,"  Vinn.  in  Inst.  507.  By  a  rescript 
commissarius  was  continued  I  have  not  been  of  the  Emperor  Marcus,  the  words  "not  doubt- 
able to  ascertain  ;  if  there  is  any  notice  of  ing"  (nou  dubitare  se)  were  equally  effectual, 
the  Praetor  fidei-commissarius  in  the  Corpus  Dig.  xxxi.  1.  67,  10  ;  in  every  case  the  ob- 
Juris,  after  this  time,  it  has  escaped  me.  jectsof  bounty, and  the  subject,  were,  of  course, 

(i)  Just.  Inst.  ii.  23.  3  &  4.  to  be  sufficiently  pointed  out.     These  forms 

(c)  Just.  Inst.  ii.  23.  5,  6  &  7  ;  Vin.  p.  of  expression  are  constantly  referred  to  as 
499  a  ;  and  see  Lord  Bacon's  Read.  p.  19.  guides  to  the  Court  of  Chancery  on  questions 

(d)  V.  supra,  p.  21,  note  (s).  of  the  like  nature.V.  int.  al.  Knightv.  Knight, 

(e)  In  the  time  of  Justinian  the  forms  of  3  Beavan,  161  &  172,  et  infra. 
expression     generally     used    were    "  peto," 
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a  question  naturally  arose  (a),  whether  in  the  latter  case,  the  words 
should  be  considered  as  imperative :  Justinian  settled  this  question, 
by  ordaining  that  where  the  intention  of  the  testator  was  clear, 
whether  it  were  in  direct  or  in  precatory  words,  it  should  be  equally 
effectual  (Z>) ;  and  our  law  has  conformed  to  this  model  (c). 

By  a  constitution  of  Justinian,  where  an  estate  had  become  vested 
in  any  one  as  heir,  though  there  might  be  no  evidence  of  any  trust 
by  writing  or  by  witnesses,  yet  a  person  claiming  to  be  a  fidei-com- 
missarius  (that  is,  cestui  que  trusty)  might  put  the  heir  to  his  oath,  and 
unless  he  denied  that  the  testator  had  communicated  to  him  any  trust 
(nihil  tale  a  testatore  audiverit)  he  was  held  to  be  a  trustee  {d). 

Section  II. — Introduction  of  Uses  and  Trusts  into  England. 

In  England,  originally,  trusts  could  only  be  created  by  some  act 
taking  effect  during  the  life  of  the  party,  as  lands,  which  were  then 
the  only  subjects  of  trusts,  were  not  devisable,  excepting,  as  already 
noticed,  in  certain  places  where  the  ancient  custom  of  devising  was 
suffered  to  continue  after  the  Conquest  (e). 

Conveyances  of  land  upon  confidence,  or  for  a  particular  intent,  must 
have  been  common  from  a  very  early  period  of  our  history  (y).  If  a 
person  desired  to  change  the  line  of  descent  by  settling  his  estate  on 
his  issue  in  tail,  either  before  or  after  the  Statute  de  donis,  or  to  accom- 
plish any  of  the  purposes  mentioned  by  Lord  Bacon,  under  the 
name  of  Special  Trusts  lawful  (g), — that  is,  to  provide  for  the  younger 
branches  of  his  family,  for  payment  of  his  debts  and  the  like, — which 
must  continually  have  been  called  for,  there  was  no  mode  of  accom- 
plishing these  purposes,  if  to  take  effect  after  the  death  of  the  owner 
of  the  estate,  or  at  least  any  so  convenient,  but  by  a  conveyance  to  some 
friend,  in  confidence  that  he  would  reconvey  or  deal  with  the  estate 
according  to  the  intent.     The  feoffor  might  secure  the  return  of  the 

(a)  The  same  question  has  been  agitated  in  (d)  Just.  Inst.  ii.  23.  12. 

the  Court  of  Chancery,  as  will  be  noticed  in  a  (e)  The  privilege  was  attached  to  the  lands 

subsequent  page.  not  to  the  person,  so  that  a  citizen   could  not 

(b)  "  Omne  verbum  significans  testatoris  devise  any  lands  out  of  London, 
legitimam  sententiam  legare  vel  fidei  com-  (/)  Perkins,  in  his  Profitable  Book,  Sec. 
mittere  volentis,  utile  atque  validum  est,  sive  528.  530.  534.  536,  537,  probably  in  reference 
directis  verbis,  sive  precariis  utitur  testator —  to  the  conveyances  about  to  be  mentioned, 
DOS  enim  non  verbis  sed  ipsis  rebus  leges  im-  treats  Uses  as  having  been  familiar  before  the 
ponimus,"  Cod.  Just.  vi.  43.  2.  One  would  Statutes  de  donis  and  quia  emptores,  13  &  18 
have  supposed  that  the  rescript  of  the  Em-  Edw.  I.  This  book  was  written  before  the 
peror  Marcus  (supra,  note  (a)),  would  have  Statute  of  Uses  ;  and  see  Sanders  on  Uses, 
prevented  any  such  question  from  arising.  6th  edit.  p.  10  (n). 

(c)  See  Knight  v.  Knight,  ubi  supra.  (g)  Reading  on  the  Statute  of  Uses,  p.  8. 
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estate  to  himself,  or  his  heirs,  in  case  of  breach,  by  a  condition  or  pro- 
viso for  re-entry ;  but  this  precaution,  of  course,  did  not  secure  the 
performance  of  the  trust;  and  if  it  were  omitted,  the  estate  remained 
in  the  feoffee  {a),  and  could  not  be  recovered  back  by  any  legal  pro- 
ceeding. 

Whilst  the  Ecclesiastical  Courts  assumed  a  general  jurisdiction 
over  breach  of  faith  they  might  operate  on  the  conscience  of  the 
trustee  ;  but  when,  in  the  reign  of  Hen.  III.,  this  jurisdiction,  as 
regards  real  estate,  was  expressly  taken  away,  such  matters  apparently 
must  have  been  left  only  to  the  influence  of  the  confessor. 

The  introduction  of  what  may  be  called  fidei-commissary  trusts,  or 
as  they  are  now  designated  Uses,  that  is,  trusts  created  by  convey- 
ances to  one  or  more  persons  and  their  heirs,  with  the  intent  that  the 
legal  estate  should  remain  with  them,  and  that  another  should  receive 
the  profits  and  have  the  dominion  over  the  estate,  is  generally  and 
with  reason  attributed  to  the  clergy  (5).  It  is  certain  that,  from  a 
very  early  period,  the  bishops  and  heads  of  religious  houses,  as  one 
contrivance  for  evading  the  laws  prohibiting  alienations  in  mort- 
main (c),  procured  lands  to  be  conveyed  in  fee  simple  to  some  friendly 
hand,  upon  trust  that  they  and  their  successors  should  be  permitted 
to  enjoy  the  profits  {d). 

The  laity  were  not  long  behind  in  resorting  to  this  contrivance,  as 
regards  both  lands  and  chattels,  to  enable  them  to  defeat  creditors  of 
their  executions,  and  for  other  fraudulent  purposes  (e),  frequently  it 
seems  selecting  some  person  as  their  feofi^ee,  who  from  his  station 
and  power  might  aid  them  in  setting  the  law  at  defiance  (/). 


(a)  See  Sheph.  Touchst.  123.  {d)  V.  int.  alia,  2  Bla.  Comrn.  328  ;  Bur- 
lb)  2  Bla.  Comm.  271-2  ;  Cruise,  i.  331.  gess  v.  Wheate,  1  W.  Bla.  156;  S.  C.  1  Eaen  ; 
(c)  The  restriction  against  such  alienations,  Lord  Redesdale,  4  Bli.  N.  S.  107. 
without  licence  from  the  Crown,  existed  be-  (e)  Sanders  on  Uses,  i.  p.  13  ;  the  stat. 
fore  the  Conquest,  according  to  SirW.  Black-  50  Edw.  III.  c.  6,  gave  the  right  to  take  the 
stone,  2  Coram.  269.  The  36th  clause  in  the  lands  and  chattels  in  execution,  as  if  no  such 
Magna  Carta,  9th  Hen.  III.,  which  repeated  fraudulent  gift  had  been  made.  This  is  the 
a  similar  clause  in  one  of  his  former  charters,  first  statute  that  notices  the  taking  the  profits 
prohibited  gifts  to  religious  houses  ;  and  Mr.  by  one  where  the  estate  at  law  is  in  another, 
Hallam  considers  that  this  was  the  first  re-  Bac.  Read.  25.  The  covenous  feoffments, 
straint  on  alienation  in  mortmain,  imposed  noticed  in  52  Hen.  III.  c.  6,  do  not  appear  to 
by  law.  By  the  statute  7  Edw.  I.  dereligiosis,  have  been  of  this  nature,  Sanders  on  Uses, 
alienations,   in   mortmain,  were  in  more  ex-  6th  ed.  p.  10. 

press    terms    absolutely    prohibited,    though,  (/)   See  1   Rich.  II.  c.  9.     For  the   same 

not  as  it  was  construed,  so  as  to  prevent  the  purpose  the  system  of  Commendation  had  been 

exercise    of    the    prerogative    of   granting   a  resorted  to  by  the  Romans,  and  their  barba- 

licence,  2  Bla.  Comm.  270,  271  ;   2  Inst.   74,  rian  successors,  sup.  p.  47,  in  many  instances, 

which  was  confirmed  by  stat.  7  &  8  Will.  III.  no  doubt,   the   two   contrivances   were  con- 

c.  37.  current. 


Adopted  by  the  Laity — The  Reasons  and  Objects.  441 

Uses,  therefore,  properly  so  called,  like  the  Roman  fidei-commissa 
had  their  origin  in  a  design  to  evade  the  provisions  of  the  law  (a),  and 
as  regards  the  clergy  and  laity,  as  it  would  seem,  wholly  for  purposes 
of  fraud ;  hence,  perhaps,  arose  the  antipathy  which  was  entertained 
against  them  in  early  times  by  the  common  law  judges. 

But  conveyances  to  uses  were  afterwards  (Z>)  put  in  practice  by  the 
laity  for  less  objectionable  purposes.  During  the  civil  wars  occasioned 
by  the  claims  of  the  rival  Houses  of  York  and  Lancaster,  every 
person  who  could  be  accused  of  having  sided  with  the  defeated  party 
was  liable  to  attainder,  and  by  consequence  to  the  confiscation  of  his 
estates.  To  avoid  this  hazard,  secret  conveyances  to  uses,  or  upon 
special  trusts,  appear  to  have  been  resorted  to  by  persons  of  every 
rank  and  condition  (c).  In  the  reign  of  Edw.  IV.,  at  which  time  this 
mode  of  conveyance  had  become  fully  established,  the  judges  expressly 
held  that  an  use  was  not  forfeitable  by  attainder  (d) ;  this  would  of 
course  confirm  the  practice. 

But  perhaps  the  most  powerful  reason  for  resorting  to  feoffments 
upon  trust  was  (e),  that  it  afforded  a  means  of  regaining  the  power 
of  devising  real  estates,  and  charging  them  by  will  with  portions  for 
younger  children,  and  other  purposes  of  convenience  (_/),  which, 
as  we  have  seen,  was  wholly  extinguished  by  the  effect  of  the  laws 
affecting  real  property  which  were  established  at  the  Conquest  :  for 
the  technical  reasons  connected  with  tenure  and  livery  of  seisin,  which 
prevented  alienation  of  the  legal  estate  by  devise  (g),  were  wholly 
inapplicable  to  the  devise  of  an  use  which  was  merely  a  direction 


(a)  See  Bacon's  Read.  25.  ment  to  uses;  Co.  Litt.  272,  is  to  the  same 

(6)  By  the  better  opinions  the  trusts  men-  effect.   Rich.  III.,  as  is  well  known,  from  the 

tioned  in  the  50  Edw.  III.  c.  6,  and  1  Rich.  statute  passed  in  consequence  in  the  early  part 

II.  c.   9,  and  2  Rich.  II.  c.   3,  were  in  fact  of  his  reign,  held  the  estates  of  a  vast  number 

Uses,    notes    41    &    48,    Bacon's    Reading,  of  persons  as  feoffee  to  uses. 

p.  103  &  111.     But   the  first  mention  of  the  (d)  See  Mich.  5  Edw.  IV.  7,   private  Acts 

word  Use  (Oeps),  in  any  statute,  is  in  that  of  were  passed  when    the  lands  in  use  were   to 

the  7th  Rich.  II.  c.  12,  Lord  Bac.  Read.  p.  be  forfeited,  Bac.  Read.  23. 

23.      The   Statute   15   Rich.   II.  c.  5,  by  the  (e)  Such  feoffments  would  embrace  trusts  ia 

direction  "shall  alien  them  to  some  o<Aer?«e,"  the  largest  sense,   though  the  use  would,  no 

(a    auter   oeps,)    indirectly   sanctioned    Uses  doubt,   be  reserved  to  the  feoffor   during  his 

for  lawful  purposes ;  and  these  terms  would,  life. 

I  presume,  include  all  such  lawful  trusts  as  (/)    See    Sugden's    Introd.    to  Gilbert  on 

were  ordinarily  resorted  to,   therefore  special  Uses,  p.  xliii. ;  2  Bla.  Comm.  329  ;   Cruise,  i. 

trusts  as  well  as  uses.  405,  §  36. 

(c)  Feuwick,  J.,    15    Hen.  VII.    13,   said,  {(/)  Y.  supra,  yi.  136,  Lord  Coke  in  Wilde's 

that  when  the  stat.   2   Hen.  V.  c.  3,  siat.  2,  case,  6  Rep.  17  a,  gives  this  additional  reason 

(under  which,  though  contrary  to  the  words,  for  prohibiting  alienation  by  devise,  "  for  the 

it  was  held  that  a  cestui  que  trust  might  be  ancient  common  law   did  favour  him  whom 

empannelled  as  a  juror,)  was  passed,  the  great-  the   common  law  made  heir,   that  he  be  in 

est  part  of  rhe  land  of  England  was  in  feoff-  as  good  estate  to  serve  the  Commonwealth.' f 
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as  to  how  the  legal  tenant  should  dispose  of  the  estate  or  the  profits, 
and  did  not  affect  to  interfere  with  the  descent  of  the  legal  title 
or  with  the  legal  possession  (a). 

It  is  to  be  observed  that  the  then  existing  law  as  to  wills  of  per- 
sonal estate,  afforded  an  analogy  on  which  to  rest  devises  of  uses ; 
for  a  will  of  personal  estate,  as  we  have  seen,  was  in  eflPect  a  gift  of 
a  beneficial  interest  or  use  only,  the  legal  interest  being  in  the 
executor  (h)  :  however,  from  whatever  cause,  as  will  hereafter  be 
more  particularly  noticed,  uses  in  fact  became  devisable. 


Section   III. —  Origin  of  the  Jurisdiction  of  the  Court  of   Chancery 

as  to  Uses  and  Trusts. 


Whatever  might  be  the  purposes  for  which  feoffments  in  trust  were 
made,  the  Courts  of  Common  Law  did  not  recognise  them  as  giving 
any  right  in  regard  to  the  land  or  its  profits  (c).  At  law,  the  crea- 
tion of  uses  and  trusts  of  land  was  treated  as  wholly  repugnant  and 
void  (c?), — a  confidence  contrary  to  a  man's  own  feoffment  could  not 
be  regarded  (e) ;  besides,  the  cestui  que  trust  having,  as  it  was  held, 
neither  jMs  in  re  nor  jus  ad  rem  (/),  there  was  no  form  of  action  at  the 
common  law  which  could  possibly  have  afforded  any  remedy,  either 
as  regards  the  land  or  the  profits.  If  the  law  had  interfered  at  all,  it 
could  only  have  been  by  giving  a  personal  remedy  for  a  breach  of  the 
confidence  reposed  (g). 

It  will  have  been  anticipated  that  trusts  in  fact  became  cognizable 
in  the  Court  of  Chancery  alone,  how  and  when  we  have  now  to 
consider. 

As  regards  conveyances  to  trustees,  with  a  view  to  the  trustee  and 
his  heirs  continuing  to  be  permanently  seised  of  the  legal  estate, 
but  for  the  benefit  or  use  of   religious  bodies,  which  as   before  ob- 


(a)  Co.  Litt.  111b,  Harg.  note,  Bacon's  S.  C.  Fitz.  Spa.  13, 

Abr.  VII.  80,  Cth  edition  ;  Gilbert  on  Uses,  (d)  See  Gilbert,  by  Sugden,  p.  2;    Sugden 

35,  Sugd.  ed.  70  ;  Com.  Dig.  Uses,  A.  VI.  p.  on  Powers,  i.  3. 

427,  4th  edition.  (e)  This  was  finally  settled,  4  Edw.  IV.  8, 

(J)  V.  supra,  p.  189.  Bro.    FeofF.   al     Uses,    pi.  45  ;     Sanders    on 

(c)  From  Littleton,  sect.  462,  463,  it  ap-  Uses,  p.  20;  Cruise,  i.  395. 

pears  that  the  relation  of  cestui  que  trust  was  {/)  Bacon,  Read.  5. 

to   some   extent   recognised  ;    but  feoffee   to  {g)  And  accordingly,  as  after  mentioned, 

uses   could  maintain   an    action    of  trespass  at  one  time  such  actions  were  brought. 

against  his  cestui  que  trust,  4  Edw.  IV.  8, 
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served  were  properly  uses  in  the  more  modern  acceptation  of  the 
term,  no  doubt,  on  their  first  introduction,  persons  were  chosen  as 
feoffees  who  could  be  well  trusted  (a) ;  and  the  moral  and  spiritual 
influence  of  the  clergy  was  a  powerful  instrument  to  secure,  on  the 
part  of  their  trustees,  a  due  performance  of  the  trust.  But  there 
were  other  trusts  for  their  benefit,  such  as  obits  and  gifts  of  the  use 
of  lands  on  condition  to  pay  a  salary  to  chantry  priests  (J),  where 
they  had  not  the  selection  of  their  trustees,  and  these  trustees 
might  not  always  be  willing  to  perform  the  trust :  perhaps  it  was 
with  a  view  to  some  additional  check  upon  their  own  trustees,  that 
the  clergy  were  so  anxious  to  secure  to  themselves  jurisdiction  over 
questions  of  breach  of  faith  (fidei  lasio)  (c).  Deprived  of  this  re- 
source we  might  possibly  have  found  the  abbots  and  monks  among 
the  first  of  the  applicants  to  the  Clerical  Chancellors  for  aid  in 
securing  the  faithful  performance  of  the  duties  of  their  trustees ; 
but  the  statute  15  Rich.  II.  c.  5,  which  denounced  the  evasions  of 
the  Statutes  of  Mortmain,  through  the  medium  of  feoffments  to  uses, 
as  illegal,  was  passed  concurrently  with  the  establishment  of  the 
Court  of  Chancery  in  that  reign  {d).  This  put  a  stop  to  all  such 
applications  on  the  part  of  the  clergy,  if  any  such  had  ever  been  made. 

As  regards  conveyances  upon  trust  on  the  part  of  the  Laity,  it  seems 
that  notwithstanding  the  establishment  of  the  Court  of  Chancery  as  a 
Court  of  Equity  and  Conscience,  the  laity  did  not  venture  to  apply  to 
this  court  for  a  remedy  in  cases  of  breaches  of  trust  during  the  reign 
of  Rich.  II.,  or  indeed  his  immediate  successor — at  least  no  bills  filed  for 
that  purpose  in  those  reigns  have  yet  been  discovered ;  it  was  too  soon 
to  attempt  to  interfere  with  that  sacred  thing  termed  franc  tenement 
before  a  comparatively  secret  tribunal.  Even  in  the  succeeding 
reign  (e)  the  Commons  complained  that  many  grantees  and  feoffees  in 
trust  alienated  and  charged  the  tenements  granted,  for  which,  they 
said,  there  was  no  remedy,  and  they  prayed  that  one  might  be  provided 
by  Parliament  (/). 

However,  in  the  reign  of  Hen.  V,,  at  which  time  as  we  have  seen 
the  greater  part  of  the  lands  in  England  was  held  by  feoffees  in  trust, 
it  was  no  longer  possible  to  leave  the  fulfilment  of  trusts  to  the  influence 
of  the  mere  dictates  of  honor,  or  the  coercion  of  the  confessor.     The 

(a)  Bacon's  Read.  p.  17.  of  good  faith  and  conscience. 

(6)   See  Bacon's  Reading,  p.  18.  {d)   Supra,  p.  440. 

(c)  V.  supra,  p.  118.     In  the  early  bills  in  (e)  4  Hen.  IV.  Rot.  Pari.  p.  511. 

the  Calendars  published  by  the  Record  Com-  {/)  See  Hallam,  M.  A.  iii.  p.  211. 

missioners,  vol.  i.  trusts  are  treated  as  cases 
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Chancellor,  therefore,  as  a  Judge  for  matters  of  Conscience,  was  ap- 
plied to,  and  the  applications  were  entertained  (a).  Still  the  recorded 
instances  in  this  reign  are  not  numerous,  but  there  are  many  in  the 
reigns  of  Hen.  VI.  and  Edw.  IV.  (h). 

The  advantages  of  the  peculiar  jurisdiction  of  the  Court  of  Chancery, 
as  applicable  to  such  cases,  must  soon  have  been  discovered.  Decrees 
were  made  ordering  conveyances  to  be  executed  by  the  trustee,  ac- 
cording to  the  directions  of  the  cestui  que  trust  (c)  ;  also  decrees  for 
carrying  into  execution  the  trusts  declared  by  the  will  {d)  of  the 
feoffor  (e). 

Many  of  the  trusts  so  ordered  to  be  executed,  were  created  for 
making  a  provision  for  the  family  of  the  owner,  the  payment  of  his 
debts,  and  other  beneficial  purposes  {f),  all  of  which  must  have 
failed  but  for  the  jurisdiction  exercised  by  the  Court  of  Chancery, 
unless  indeed  the  Council  could  have  been  prevailed  upon  to  inter- 
fere. This  must  have  greatly  tended  to  mitigate  the  complaints 
against  the  jurisdiction,  which,  as  we  have  seen,  were  at  one  time  so 
vehemently  urged  {g). 


{a)  See  Cal.  vol.  i.  p.  13  ;  vol.  ii.  p.  3. 
The  applications  are  put  specifically  on  the 
grovind  of  want  of  remedy  at  law.  "  Natural 
justice  said,  that  lie  who  breaks  his  trust  does 
wrong,  so  cestui  que  use  was  driven  into  Chan- 
cery, ('  the  general  conscience  of  the  realm, 
that  is,  Chancery,'  Fenner,  J.,  cited  Bacon, 
Read.  p.  10.)  by  breach  of  faith,"  Lord 
Mansfield,  Burgess  \.  Wheate,  1  Eden,  218. 

{b)  The  bills  from  Hen.  VI.  downwards, 
filed  for  other  purposes,  also  occasionally  re- 
cite conveyances  upon  trust.  V.  int.  al.  Cal. 
ii.  p.  40. 

(c)  See  Decrees  for  Conveyances,  Cal.  ii. 
p.  21.  28,  temp.  Hen.  VI.  ;  ibid.  vol.  i.  p.  90. 
94,  temp.  Edw.  IV.  ;  ibid.  ii.  p.  38,  temp. 
Hen.  VI.  against  the  heir  of  the  feoffee:  this 
case  proceeded  to  rejoinder;  several  such  cases 
are  referred  to  in  Bro.  title  Conscience. 

{d)  One  of  the  earliest  bills  is  by  a  widow 
against  a  feoffee  in  trust,  complaining  of  his 
refusal  to  make  an  estate  to  her  according  to 
the  will  of  her  husband  and  father  in  law, 
Rothewater  v.  Wychingham,  Cal.  ii.  p.  3, 
temp.  Hen.  V. 


(e)  Cal.  vol.  ii.  p.  23,  temp.  Hen.  VI. ;  ii. 
p.  51,  temp.  Edw.  IV.  ;  i.  p.  115,  temp.  Rich, 
ill.  ;  in  p.  114,  is  a  bill  against  a  feoffee  to 
raise  a  portion;  et  v.  p.  117,  cited  below; 
Cary,  p.  14,  ed.  1650,  15  Hen.  VII.  12. 

(/)  See  Cal.  i.  p.  21,  temp.  Hen.  VI.  In 
the  same  reign  there  is  a  decree  for  a  convey- 
ance to  be  made  according  to  the  will  of  the 
grandfather,  giving  a  married  woman  an  estate 
tail,  ii.  p.  40.  Cal.  i.  p.  117,  temp.  Rich. 
III.  is  a  decree  for  sale,  and  a  direction  that 
the  proceeds  be  applied  in  payment  of  debts, 
and  then  if  sufficient  in  payment  of  legacies 
according  to  the  directions  of  the  will  of  the 
feoffor,  Ryppe  v.  Chevyn.  Coke  v.  Garnon,  1. 
114,  temp.  Rich.  III.  is  a  bill  by  husband  and 
wife  against  feoffee  in  trust,  to  raise  the  wife's 
portion. 

{g)  The  remedy  provided  by  the  common 
law,  where  lands,  devisable  by  custom,  were 
devised  to  executors  or  others  for  payment  of 
debts,  and  they  failed  in  their  duty,  was  an 
entry  by  the  heir,  Litt.  §  383,  this  of  course 
equally  defeated  the  trust.  V.  sup.  p.  345. 
347. 
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Section  IV. — Extent  of  the  Remedy  originally  afforded  by  the   Court 
of  Chancery  so  far  as  regarded  the  Trustee. 

Down  to  the  time  of  Hen.  VI.,  the  cestui  que  trust  could  only  pro- 
ceed in  the  Court  of  Chancery  against  the  feoffee  in  trust  himself; 
indeed  it  was  insisted  by  the  Common  Law  Judges  in  the  reign  of 
Edw.  IV.,  that  a  subpoena  did  not  lie  against  the  heir  of  the  trustee  (a) ; 
afterwards,  by  universal  consent,  it  was  extended  to  his  heir,  and  then 
to  alienees  with  express  notice  of  the  trust  (b),  or  without  valuable 
consideration,  in  which  case  notice  was  implied.  But  a  purchaser  of 
the  legal  estate  for  valuable  consideration  bond  fide,  witliout  notice, 
might  then,  as  now,  hold  the  land  discharged  of  any  trust  or  confi- 
dence ;  the  only  remedy  was  against  the  feoffee,  or  his  executor  if  the 
feoffee  were  dead  (c). 

If  the  feoffee  to  uses  died  without  heir,  or  committed  a  forfeiture,  or 
married,  neither  the  lord  who  entered  for  the  escheat  or  forfeiture  (c?), 
nor  the  husband  who  retained  the  possession  as  tenant  by  the  curtesy, 
nor  the  wife  to  whom  dower  was  assigned,  were  liable  to  perform  the 
trust,  because  they  were  not  parties  to  the  transaction,  but  came  in  by  act 
of  law,  or  in  ih^  post,  and  not  in  the  per,  as  it  was  said,  though  doubtless 
their  title  in  reason  was  no  better  than  that  of  the  heir  against  whom 
the  remedy  was  extended.  It  was  the  same  as  regards  any  other  per- 
son who  obtained  possession,  not  claiming  by  any  contract  or  agree- 
ment with  the  feoffee,  between  whom  and  the  cestui  que  use,  therefore, 
there  was  no  privity.  "  Where  there  was  no  trust,  there  could  be  no 
breach  of  trust."  The  remedy  against  a  disseisor,  therefore,  was  not  in 
Chancery  at  the  instance  of  the  cestui  que  trust,  but  at  law  at  the 
instance  of  the  feoffee  (e)  ;  and  it  was  part  of  his  duty  to  pursue  his 
legal  remedies  at  the  desire  of  the  cestui  que  trust. 

As  regards  the  cestui  que  trust  also,  privity  was  in  some  sense  essen- 
tial to  his  obtaining  relief;  thus,  on  the  death  of  the  original  cestui  que 
trust,  in  the  case  of  a  simple  trust  or  use,  the  right  to  sue  a  subpoena 

(a)  8  Edw.  IV.  6,  Bacon's  Read.  23  ;  Cary,  11  Edw.  IV.  8,  Bro.  FeofF.  al  Use,  10,  Bro. 

p.  22.    One  of  the  bills  in  the  Calendars  (ii.  p.  J. ;  Cary,  p.  22;  Vide  infra,  Remedy  against 

38,)  of  the  time  of  Hen.  VI.,  is  by  a  husband,  Executors  of  Trustee,  and  supra,  p.  424. 
against  heir  of  feoffee  in  trust  of  land  settled  (rf)  As  he  might,  Y.  B.  11  Hen.  VIII.  24. 

on   the    plaintiff  for  life,   to   compel   him    to  "  The   king,    or  lord  by  escheat,   cannot  be 

convey,  with  replication  and  rejoinder.  seised  to  an  use  or  trust,  for  they  are  in  the 

(6)  Contrary  to  the  rule  of  law  which  was  post,  and  are  paramount  the  confidence." — 

establishedsoearly  as  temp.  Edw.  III.,  Bacon,  Jenk.  Ca.  XCII. 

Read.  15,  that  "  wheresoever  the  common  law  (e)  2    Bla.   Comm.    330;    Cruise,  i.   399; 

findeth    consideration    given,    it    dischargeth  Gilbert  on  Uses,  p.  376.  429.     The  lord  on 

covin,"  ibid.  the  other  hand  was  not  entitled  to  be  aided 

(c)   Choke,  J.,   35  Hen.  VI.  Fitz.  Spa.  19  ;  by  subpoena,  to  have  his  escheat  on  failure  of 

5  Edw.  IV.  70,  Ellesmere,  83 ;  Bacon's  Abr.  heirs  of  the  cestui  que  trust,  5  Edw.  IV.  7 ; 

VII.  p.  72  ;  Com.  Dig.  Uses,  A.  VI.  p.  427  ;  Cary,  p.  15. 
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was  held  to  descend  to  the  heir  as  representing  his  ancestor;  but  nei- 
ther a  wife,  a  husband,  nor  judgment  creditor  was  entitled  to  this  pri- 
vilege (a). 

The  Courts  of  Common  Law  having  at  length  recognised  uses  and 
trusts  as  proper  and  legitimate  subjects  of  the  Chancellor's  jurisdic- 
tion, the  judges,  during  the  reigns  of  Hen.  VI.  and  Edw.  IV.,  and 
their  successors,  were  called  in,  as  has  already  been  noticed  (&),  to 
advise  and  assist  the  Chancellor  in  his  decrees  (c),  and  a  system  of 
equitable  jurisprudence  for  the  regulation  of  uses  in  their  creation, 
enjoyment,  and  transmission,  was  formed.  I  propose  now  to  take  a 
general  view  of  the  doctrines  which  prevailed  as  to  Uses  and  Trusts 
prior  to  the  Statute  of  Uses ;  this  is  important,  indeed  necessary,  for 
obtaining  a  just  understanding  of  the  nature  of  uses  executed  by  that 
statute,  and  the  right  apprehension  of  the  nature  of  equitable  trusts  ; 
for  in  those  doctrines  are  to  be  found  the  rudiments  of  the  equitable 
system  now  administered  in  regard  to  Trusts,  of  which  an  account  will 
be  given  in  a  subsequent  Chapter. 

Section  V. — Doctrines  of  the  Court  of  Chancery  as  to  Uses  and  Trusts 

prior  to  the  Statute  of  Uses. 

§  1. — Materials  from  which  these  Doctrines  are  to  be  obtained. 

§  2. — Modes  of  the  Creation  of  Uses  and  Trusts  by  act  of  the  Party,  and  their 

kinds. 
§  3. — Of  the  Consideration  required  to  make  a  Declaration  of  an  Use  effectual. 
§  4. — Trusts  created  by  the  Operation  of  Law — Resulting  Trusts — Constructive 

Trusts. 
§  5. — The  Nature  and  Properties  of  Direct  Permanent  Trusts,  or  Uses. 
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§  1 . — Materials  from  which  the  Doctrines  as  to  Uses  and  JVusts  are  to  be  obtaiiied. 

The  system  about  to  be  described  cannot  be  wholly  traced  in  the 
Year  Books,  the  only  reports,  with  some  exceptions,  that  existed  down 
to  the  passing  of  the  Statute  of  Uses  (27  Hen.  VIIL).  The  compa- 
rative silence  of  the  Year  Books  may  be  well  accounted  lor  on  many 
grounds — the  Reporters  were   professors  of  the  common  law,  the  de- 

(a)  See  Finch's  case,  4  Inst.  85,  42  &  43  (b)  Supra,  p.  383. 

Eliz.     This  case  deserves  remark,  as  showing  (c)  It  was  with  the  sanction  of  Fortescue, 

how  pertinaciously  the  judges  still  endeavoured  C.  J.,  that  the  remedy  by  subpoena  was  ex- 

to  keep  the  law  of  real  property  in  their  own  tended  against  the  heir  of    the  feoffee,    see 

hands;    though   Popham,    J.,    admitted   that  Bacon's  Abr.  VII.  p.  72,  (B.  1.)    Lord  EUes- 

covin,  accident,  and  breach  of  confidence  were  mere,  in  his  Treatise,  p.  79,  et  seq.,  has  col- 

within  the  proper  jurisdiction  of  the  Court  of  lected  many  of  the  decisions   in  which  the 

Chancery,  ib.  86.  judges  assisted. 


How  Uses  and  Trusts  created — their  hinds.  447 

cisions  of  the  Chancellor,  on  principles  of  conscience,  found  little  favour 
with  that  body,  they  therefore  were  not  likely  to  lend  a  willing  aid  to 
their  being  perpetuated  ;  and  as  regards  the  cases  which  are  reported, 
they  are  usually  those  in  which  some  common  law  judge  assisted; 
some  of  the  reports  contain  versions  of  Conscience  enunciated  extra- 
judicially by  the  judges  sitting  in  the  Common  Law  Courts,  which 
therefore  we  cannot  always  take  as  representing  the  doctrines  of  the 
Court  of  Chancery.  Besides,  though  precedents,  as  has  before  been 
observed,  were  referred  to  from  the  first,  they  were  not  of  the  same 
binding  authority  as  judgments  at  law,  therefore  there  was  not  the 
same  motive  for  recording  them  ;  and  in  numberless  instances,  no 
formal  judgment  was  ever  given.  The  bills  which  have  been  published 
by  the  Record  Commissioners,  do  not  afford  so  much  insight  as  might 
have  been  expected  into  the  system  of  jurisprudence  which  was  ad- 
ministered in  the  Court  of  Chancery  in  reference  to  cases  of  trust,  but 
they  shew  that  a  system  had  grown  up  much  more  extensive  than  the 
mere  reported  decisions  would  lead  us  to  suppose.  Considering  that 
before  the  reign  of  Henry  VII.  most  of  the  estates  in  the  kingdom 
were  held  in  trust,  the  jejune  system,  exhibited  by  such  monuments  of 
the  jurisdiction  of  the  Court  of  Chancery  as  have  yet  been  discovered, 
cannot  possibly  have  been  sufficient  to  have  regulated  property  so 
circumstanced,  or  to  have  disposed  of  the  various  questions  which  the 
experience  of  subsequent  times  shews  must  have  been  continually 
arising  ;  we  must,  therefore,  to  fill  up  the  chasm,  have  recourse,  to 
some  extent,  to  the  decisions  of  the  judges  as  to  uses  after  they  came 
under  their  cognizance  by  the  effect  of  the  Statute  of  Uses.  That 
statute  purported  to  execute  uses  as  they  were,  and  it  in  no  instance 
appears,  at  least  that  I  am  aware,  that  any  new  principles  in  regard 
to  uses  themselves  were  introduced  after  that  period,  though  the  ex- 
isting principles  were  moulded  into  a  more  perfect  and  convenient 
form,  and  adapted  to  the  coalition  then  efi'ected  between  them  and  the 
previously  existing  legal  interest.  We  will  first  turn  our  attention  to 
how  uses  and  trusts  might  he  created  or  raised  by  the  act  of  the  party 
who  had  the  dominion  over  the  estate,  and  what  different  kinds  of  trusts 
were  so  created. 

§  2. — Modes  of  the  Creation  of  Uses  and  Trusts  by  the  act  of  the  Party, 

and  their  kinds. 

Uses  or  trusts  originally  were  created  by  an  actual  transfer  of  the 
legal  estate  in  property  from  one  to  another  ;  or,  as  it  was  afterwards 
called,  by  transmutation  of  possession./^ 
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The  objects  for  which  property  was  so  transferred  in  trust,  were,  as 
already  mentioned,  of  two  descriptions, — the  one  permanent,  the  other 
temporary;  Permanent  trusts  being  what  were  afterwards,  and  are 
now,  properly  denominated  Uses  ;  those  of  a  Temporary  nature,  and 
where  the  trustee  had  a  more  active  duty  to  perform,  as  for  payment 
of  debts,  raising  portions,  and  the  like,  being  called  Special,  or  some- 
times Active  trusts,  (in  contradistinction  to  those  of  a  permanent  kind 
where  the  trustee  was  usually  passive  having  no  particular  duties  to  per- 
form,) or  simply  trusts.  The  two  purposes  might,  of  course,  be  united 
in  the  same  instrument,  and  partially  as  regards  the  same  property. 

Uses,  as  we  have  seen,  arose  from  a  very  natural  and  simple  arrange- 
ment between  the  parties  ;  but  when  they  came  to  be  recognised  (a) 
and  spoken  of  in  courts  of  law,  they  assumed  a  more  formal  garb.  An 
Use,  according  to  legal  language,  was  created  by  confidence,  preserved 
hy  j^riviti/,  which  was  nothing  else  but  a  continuance  of  the  confidence 
without  interruption,  and  ordered  and  guided  by  conscience, — either  by 
the  private  conscience  of  the  feoffee,  or  the  general  conscience  of  the 
realm,  that  is  Chancery  (b). 

An  use  of  land  was  not,  like  the  legal  estate  in  the  land,  the  subject 
of  tenure ;  it  was,  therefore,  free  from  all  the  feudal  incidents  (c),  it 
resembled  in  its  properties  an  alodial  right. 

An  use  or  permanent  trust  as  distinguished  from  a  temporary,  special, 
or  active  trust,  according  to  Lord  Bacon  {d),  consisted  of  three  parts  : 
1st,  that  the  feoffee  would  suffer  the  feoffor  to  receive  the  profits  ;  2nd, 
that  the  feoffee,  upon  request  of  the  feoffor,  or  notice  of  his  will,  would 
execute  the  estates  to  the  feoffor  or  his  heirs,  or  any  other  by  his  direc- 
tion (each  of  these  rights  being,  of  course,  subject  to  modification  in 
case  the  cestui  que  trust  had  a  limited  interest  only);  3rd,  that  if  the 
feoffee  were  disseised,  and  so  the  feoffor  disturbed,  the  feoffee  would  re- 
enter, or  at  the  expense  of  the  feoffor  bring  an  action  to  recover  the 
possession.  Thus  the  office  of  every  trustee  from  the  first,  was,  to  a 
certain  extent  onerous,  with  specific  duties,  particularly  as  regards  the 
protection  of  the  property,  which  he  who  once  accepted  the  office  was 

(a)  Lord  Coke  in  his  Commentary  on  Litt.  touching  the  land  ;  scilicet,  that  the  cestui  que 

§  464,  says,  "that  uses  were  at  the  common  use  shall  take  the  profits,  and  that  the  terre- 

law;"    but  his  meaning  must  be  that  they  tenant  shall  make  an  estate  according  to  his 

arose  from  ancient  usage.  direction  ;  so  as  cestui  que  use  had  neither^'ws 

ih)  Per  Fenner,  Just., cited  and  approved  by  in  re,  orjtis  ad  rem,  but  only  a  confidence  and 

Lord  Bacon,  Read.  p.  10.     The   following  is  trust,    for  which  he  had  no   remedy   by   the 

Lord  Coke's  more  enlarged  description  :"  An  common    law,   but   for  breach   of    trust    his 

use  is  a  trust  or  confidence  reposed  in  some  remedy  was  only  by  subpoena  in  Chancery," 

other,  which  is  not  issuing  out  of  the  land,  Co.  Litt.  272  b. 
but  as  a  thing  collateral,  annexed  in  privity  to  (c)   See  1  Rep.  123  b. 

the  estate  of  the   land,  and   to   the  person  (rf)  Bac.  Read.  p.  9. 
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bound  to  perform.  These  duties  became,  as  it  were,  part  of  the  Public 
Law,  quite  independent  of  contract ;  and  they  were  enforced  partly  on 
public  principles,  to  secure  the  enjoyment  of  property  in  the  only  way 
that  uses  and  trusts  could  be  rendered  effectual. 

The  nature  of  a  Special  trust,  and  the  duties  of  the  trustee,  would,  of 
course,  wholly  depend  upon  the  terms  in  which  it  was  created. 

Trusts,  of  lands  in  use,  might  be  declared  in  the  form  of  uses  or  special 
trusts,  by  will  equally  as  by  act  inter  vivos  (a) ;  though,  of  course,  land 
could  not  be  put  in  use  or  have  a  trust  attached  to  it  by  will,  excepting 
indeed  where  the  land  was  devisable  by  custom. 

When  the  trust  created  was  to  the  feoffor  and  his  heirs  without  any 
other  intent,  in  such  case  the  creator  of  the  trust  or  use  might  declare 
his  will  thereof,  and  might  vary  it  at  his  pleasure  ;  but  if  the  trust  were 
to  any  intent  certain,  as  that  the  feoffor  should  take  back  an  estate 
tail,  or  if  remainders  were  declared  in  the  feoffment  in  favour  of  others, 
then  the  feoffor  could  not  change  the  uses  by  will,  or  otherwise,  for 
the  interest  that  was  in  others  (Z>), 

An  use  or  a  trust  might  be  raised,  by  mere  verbal  directions,  upon  a 
conveyance  that  passed  the  possession  by  some  solemn  act,  as  a  feoff- 
ment, fine,  or  recovery  (c) ;  for  as  a  feoffment  with  livery  of  seisin,  which 
passed  the  estate,  might  be  made  at  Common  Law  by  parol,  so  might 
the  uses  of  the  estate  be  declared  by  parol ;  but  where  a  deed  was 
requisite  to  the  passing  the  estate  itself,  as  upon  a  grant  of  a  rent  or  the 
like,  a  deed  was  necessary  for  the  declaration  of  the  uses  {d).  A  man, 
it  seems,  might  covenant  to  stand  seised  to  an  use  without  deed  (e).  A 
feoffment  without  livery  did  not  raise  an  use,  for  the  party  could  not 
acquire  an  use  by  an  imperfect  instrument  whereby  it  was  intended  he 
should  take  the  legal  estate  (/). 

§  3. — Of  the  Consideration  which  was  necessary  to  make  an  express  Use  effectual 
according  to  the  Doctrines  of  the  Court  of  Chancery. 

Upon  conveyances  which  operated  by  transmutation  of  posssesion, 
as  a  feoffment  with  livery  of  seisin  a  fine  or  a  recovery,  a  Consideration 
was  not  necessary  to  support  an  use  declared  upon  the  instrument;  for 

(a)  The  case  of  Tryppe  v.   Chevyn,  temp.  (e)  I  have  assumed  that  it  was  first  settled 

Rich.  III.   Cal.  i.  p.  117,  where  there  was  a  that  a  deed  was  necessary  by  Co//ar<f  v.  Co//a?-<f, 

direction  by  will  to  sell  for  payment  of  debts,  2  Roll.  Abr.  788  ;  v.  infra,  p.  478.   Lord  Chief 

is  an  instance.  Baron  Gilbert  seems  to  have  considered  that  a 

(6)  5  Edw.  IV.  Gary,   p.  15,  ed.  1G65.  deed  was    always    necessary  to  raise   an   use 

(c)  See  Sugd.   Introd.  on  Powers,  5th  ed.  where  the  possession  was  not  passed. 
2  Roll.  Abr.  782  (G.),  p.  5.  (/)  Co.   Litt.   49  ;  2  Roll.  Abr.  787;   v. 

{d)  See  Gilbert,  Uses,  by  Sugd.  270,  271.  infra,  p.  507. 
48.  57,  and  2  Fonbl.  21.  32. 
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at  law  the  feoffor  had  parted  with  his  interest,  and  there  was  no  equity 
or  reason  why  the  Court  of  Chancery  should,  against  the  expressed 
will  of  the  donor,  take  the  use  from  the  donee  and  give  it  back  to  the 
donor.  In  other  words,  uses  annexed  to  a  perfect  gift,  however  gra- 
tuitous, were  enforced  (a).  Upon  an  instrument  which  did  not  operate 
hy  transmutation  of  possession  it  was  different;  here  the  person  who 
declared  the  trust  still  retained  the  legal  interest,  so  that  to  effectuate 
the  trust,  the  court  must  have  deprived  him,  in  effect,  of  his  legal 
rights  ;  and  if  there  were  no  consideration,  there  was  nothing  to  call 
on  the  Court  of  Chancery  to  interfere  (b).  "  No  Court  of  Con- 
science," says  Lord  Bacon,  "  will  enforce  donum  gratuitum,  though 
the  intent  appear  never  so  clearly,  where  it  is  not  executed  or  suffi- 
ciently passed  by  law."  When  there  was  a  valuable  consideration  a 
parol  promise  or  declaration  of  uses  was  it  seems  always  enforced  (c). 

As  regards  the  consideration  of  Natural  Affection  or  Blood,  which  will 
be  again  adverted  to,  if  a  man  covenanted  to  stand  seised  to  the  use  of 
his  wife,  or  his  son,  or  brother,  (and  their  wives  were  within  the 
rule,)  or  any  of  his  kindred  within  the  degree  of  nephew  or  cousin  {d\ 
that  was  sufficient  to  raise  an  use  to  them  respectively ;  nor  was  it 
necessary  when  it  was  by  deed  that  the  consideration  should  be  ex- 
pressed, it  being  obvious  where  the  relationship  was  noticed,  if  not 
noticed  it  might  be  averred,  and  so  the  law  now  is  (e).  Natural 
affection  would  not  support  an  use  limited  in  the  same  instrument 
to  a  stranger,  or  a  person  not  in  the  eye  of  the  law  an  object  of  such 
a  consideration,  or  at  least  who  could  not  aver  any  good  conside- 
ration as  regarded  himself  (/) ;  "and  this  is  the  reason,"  says  the 
author  of  the  Treatise  of  Equity,  "that  in  instruments  which  required 
an  actual  and  effectual  consideration  to  support  them  (^),  a  general 
power  to  make  leases  or  limit  uses  to  any  body  was  void,"  which  is  one 
reason  that  has  tended  to  cause  this  mode  of  settlement  of  property  to 
go  out  of  use  {h).     A  valuable  consideration  in  money,  unlike  the  consi- 


(o)  Co.   Litt.  123  ;  Harg.  n.  189  ;    Cruise,  (d)  V.  infra,  p.  453  ;  2  Roll.  Ab.  785. 

tit.  Deed,  p.  130,  and  see  Hayes'  Introd.  i.  p.  (e)  SeeGilb.  Uses,  bySugd.454,  455,  456  ; 

102.  7  Rep.  40;  Plow.  298,  "which  well  deserves 

(h)  Gary,    p.    5,   edit.  1650  ;   Doctor  and  the  student's  attentive  perusal,"    Sugd.    ubi 

Student,  154  ;  Crompt.  49  b ;   see    Cook   v.  sup.     But  affection  for  an  illegitimate  child. 

Fountain,  1676,  3  Swanst.  591,  and  Toth.  p.  or  long  acquaintance  and  regard,  were  not  suf- 

83  ;  et  v.  supra,  p.  449.  ficient  to  raise  an  use,  1  Fonbl.  27  ;  2  Roll. 

(c)  Bacon's  Read.  14  ;  Dr.  and  Stud.  40 ;  Ab.  783. 

Crompt.  49  b,  61  b,  and  65  b.  So  an  action  at  (/)  2  Roll.  Abr.  784,  pi.  7  ;  2  Inst.  672. 

law  in  assumpsit  never  could  be  maintained  {g)  See    Mildmay's   case,    1  Rep.  176  b  ; 

vmlessthere  were  a  consideration,  Brooke,  Act.  Warwick  \.  Gerrard,  2  Yern.  7. 

on  the  Case,  40;  et  v.  sup.  Contracts,  p.  187  (A)  2  Sugd.  Pow.  2  ;  Introd.  to  Gilbert  on 

and  246.  Uses,  p.  liv. 
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deration  of  blood,  would  support  all  the  uses  limited  to  persons  named, 
whether  strangers  or  others  ;  for  being  given  for  them,  they  were  all 
made  parties  to  the  consideration  (a). 

Although  there  were  a  consideration  expressed,  yet  any  other  might 
be  taken  which  stood  with  it,  and  was  not  repugnant  (&) ;  but  no  use 
could  be  averred  as  between  the  parties,  contrary  to  the  intention 
expressed  on  the  face  of  the  instrument  itself,  or  which  was  implied  by 
law  (c). 

§4. —  Uses  and  Trusts  created  by  Implication  or  Construction  of  Law — Resulting 

and  Constructive  Uses  and  Trusts. 

It  is  obvious  that  circumstances  would  continually  arise,  from  the 
want  of  precise  or  sufficient  declarations  or  the  absence  of  proof,  call- 
ing upon  the  court  to  establish  some  general  rules  for  the  regulation 
of  the  rights  of  parties  under  such  circumstances. 

Conveyances  to  Uses  became  so  general  that  a  simple  conveyance 
of  the  legal  interest  no  longer  implied  an  intention  to  confer  on  the 
donee  a  beneficial  interest;  and  because  purchases  were  things  notori- 
ous, and  uses  were  things  secret,  the  Chancellor,  says  Lord  Bacon, 
fortified  perhaps  by  the  authority  of  Justinian  (d),  thought  it  more 
convenient  to  put  the  purchaser  to  prove  his  consideration  or  the 
purpose  of  the  grant,  than  the  feoffor  and  his  heirs  to  prove  the  trust ; 
and  so  made  the  intendment  towards  the  use,  and  put  the  proof  upon 
the  purchaser  (e).  At  length  it  became  a  general  rule,  that  v.here 
there  was  no  intent  expressed  or  capable  of  proof,  and  no  effectual 
consideration  could  be  proved  or  was  to  be  implied,  the  use  resulted 
to  the  feoffor  ;  though  at  law  a  deed  from  its  solemnity  imported 
a  consideration  in  itself  (/).  As  a  corollary  it  was  held,  that  so 
much  of  the  use  as  the  owner  of  the  land  did  not  dispose  of  remained 
in  or  resulted  to  him  (g). 

(a)  2  Roll.  Abr.  784,  pi.  7  ;  2  Inst.  672;  (e)  Lord  Bacon's  Read.  p.  22;  ISHen.VIII. 
but  in  a  bargain  and  sale  after  the  Statute  of  6,  Co.  Litt.  23  a ;  Cruise,  i.  366,  3rd  ed.  and 
Uses,  when,  as  after  mentioned,  it  became  a  see  Grey\.  Grey,  29  Car.  II.,  2  Swanst.  598. 
legal  conveyance,  limitations  to  persons  not  "  The  doctrine  of  resulting  use  first  intro- 
in  esse  could  not  be  introduced  anymore  than  duced  the  notion  that  there  must  be  a  con- 
general  powers  to  lease,  as  it  was  necessary  sideration  expressed  in  the  deed  of  feoffment, 
that  every  one  who  took  an  estate  should  or  otherwise  nothing  could  pass  but  it  would 
by  himself,  or  some  one  for  him,  pay  a  con-  result  to  the  feoffor,"  Lord  Hard.  Lloyd  v. 
sideration  for  it,  Sugd.  Introd.to  Gilbert,  p.  Iv.  Spillet,  2  Atk.  150. 

{b)  Crompt.  63  b  ;  2  Roll.  Abr.  790,  pi.  1  ;  (/)  5  Edw.  IV.  76,  Ellesmere,  p.  84  ;  Co. 

Bedell's  case,  7   Co.  40  ;  et  v.  7  Bro.  P.  C.  Litt.  23  a;  1  Fonbl.  23.  27 ;  and  the  references 

70  ;  1  Fonb.  201,  2,  No.  (o) ;  2  Fonbl.  28.  particularly,  2  Roll.  Abr.  781  (F.) ;  Castle  v. 

(c)  See  Crompt.  54  a,  Lewis  v.  Lewis,   2  Dod,  Cro.  Jac.  200 ;  Crompt.  62,  63. 

Ch.  Rep.  77  ;  i^ncA's  case,  4  Inst.  86;  Lewin,  {g)  Co.  Litt.  ubi  sup.     This  doctrine,  ac- 

p.  27.  cording  to  Perkins,  was  originally  that  of  the 

[d)  v.  sup.  p.  439.  Common  Law,  though  this  can  hardly  be  cor- 
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The  rule  of  equity  as  to  resulting  uses,  was,  it  seems,  from  the  first, 
only  applied  to  cases,  where  the  fee  simple  passed,  and  was  not  extended 
to. a  gift  in  tail,  for  life,*  or  for  years,  as  in  early  times  such  estates  were 
usually  granted  on  some  consideration,  and  tenure  from  the  grantor 
"was  sufficient  {a).  .    '    . 

The  principle  of  converting  a  person  having  the  legal  estate  into  a 
trustee  for  another,  or  of  giving  to  another  the  use  or  beneficial  in- 
terest in  land  in  cases  of  Purchase  and  of  Contract,  appears  to  have  been 
applied  by  the  Court  of  Chancery  from  an  early  period.  Where  upon  a 
purchase  no  declaration  as  to  the  intent  appeared  upon  the  deed,  an  use 
arose  by  construction  of  law  in  favour  of  the  person  from  whom  the  con- 
sideration passed  (b);  the  use  of  lands  purchased  became  vested  in  the 
purchaser  and  his  heirs,  though  there  were  no  words  of  inheritance  in 
the  deed  (c).  When  a  purchase  was  made  by  one  in  the  name  of  a 
stranger,  it  was  held  to  be  a  trust  for  the  person  who  advanced  the 
money  {d)-,  but  as  regards  a  purchase  in  the  name  of  a  child,  from  the 
earliest  time  that  any  decision  on  the  subject  can  be  found,  the  pre- 
sumption was  that  it  was  an  advancement  and  not  a  trust  for  the  parent, 
particularly  if  the  child  were  an  infant  (e);  which  is  in  conformity  with 
the  analogous  doctrine  as  to  covenants  to  stand  seised,  which  has  just 
been  considered,  and  will  again  be  mentioned.  Where  the  owner,  for 
valuable  consideration,  contracted  to  sell  his  estate,  or  to  grant  a  lease, 
which  was  termed  a  bargain  and  sale,  the  Court  of  Chancery,  though 
there  were  no  conveyance,  and  even  no  words  of  inheritance  in  the  con- 
tract, in  the  case  of  a  sale,  converted  the  seller  into  a  trustee  for  the 
purchaser  (jT),  in  the  case  of  a  lease  for  the  lessee  ;  though  the  contract 

rect;  his  expressions  are  "And  be  it  known  fo.   5,  Wolsey  was  then   Chancellor.     Et  v. 

that  before  the  Statute  of  Westminster,  3,  Quia  Crompt.  42  a  ;  2  Roll.  Abr.  781. 

Emptores  (18  Edw.  I.),  there  was  no  use  of  (a)  2  Roll.  Abr.  781  (F.) ;  Cruise,  i.  p.  376, 

lands  or  houses  if  it  were  not  expressed  upon  377,  4th  ed. 

the  delivery  of  the  estate,"  &c.   §528;   (but  (b)  Co.  Litt.  23  a.     Where  a  purchase  was 

see  2  Roll.  Ab.  781  (F.)  §  4.)    "  But  if  a  man  made  in  the  name  of  two,  but  the  name  of 

seised  of  a  rent-charge  in  fee  before  the  Stat.  one  appeared  to  have  been  used  only  as  a 

Quia  Emptores,   had  granted   the  rent  to  a  trustee  for  the  other,  who  was  dead,  the  sur- 

stranger  in  fee  without  any  consideration,  and  vivor  was  decreed  to  convey  to  the  devisees  of 

without  expressing  any  use,  the  grantee  should  the  deceased  joint  purchaser,  Young  v.  Leigh, 

have  been  seised  to  the  use  of  the  grantor  and  20  Eliz.  Cary,  p.  96. 

his  heirs,  because,  in  this  case  the  law  did  not  (e)  Gilbert,  p.  29  ;  Cruise,  Use,  C.  2,  §  32, 

make  any  .consideration,"    §  530.     However  p.  368,  3rd.  ed. ;  Crompt,  43  a,  ed.  1594. 

the  doctrine  was  clearly  established  during  the  {d)  Crompton,  48  b,  54  b.  27  Eliz.    There 

presidency  of  the  Clerical  Chancellors,  "  And  was,    it  would   seem,    originally   no   remedy 

if  a  tenant  in   fee  simple   of  land,  do  at  this  against  the  feoffee  at  law,  ib.  Fitz.  123. 

day  enfeoff  a   stranger  thereof  without  any  (e)  2  Freeman,  32.  127;  and  see    Grey  v. 

consideration,  &c.  the  feoffee  is  seised  to  the  Grey,  2  Swanst.  598. 

use  of  the  feoffor  and  his  heirs,  for  the  law  in  (/)  Crompt.  43  a.     V.  infra,  as  to  Trusts 

this  case  doth  not  make  any  consideration,"  by  Implication  and  Construction  of  Law  in 

Perkins,    §  533,  citing  Mich.  14  Hen.  VIII.  Modern  Trusts  after  the  Statute  of  Uses. 
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were  by  parol  only  :  money,  rent,  or  services  incident  to  tenure,  were,  re- 
spectively, sufficient  considerations  to  support  the  use  (a).  So  where  a 
person  deliberately,  in  consideration*  of  marriage,  which  was  always  con- 
sidered as  a  valuable  cgnsideration  (b),  or  out  of  regard  to  his  near  kin- 
dred (as  a  legitimate  son,  brother,  nephew,  or  cousin)  which  was  a  good 
consideration,  entered  into  an  agreement,  certainly  if  by  deed,  and  as  I 
have  assumed.on  the  authorities  and  by  analogy,  even  by  parol,  to  settle 
his  estate  in  the  one  case  for  the  benefit  of  the  intended  husband  or  wife, 
or  their  issue,  in  the  other,  for  the  benefit  of  one  or  more  of  such  rela- 
tions, which  was  equivalent  to  what  has  since  been  designated  as  a  cove- 
nant to  stand  seised,  the  Court  of  Chancery  converted  the  covenantor 
into  a  trustee  for  the  objects  of  his  bounty;  thereby  effecting,  in  sub- 
stance, the  purpose  without  conveyance  (c),  though  it  seems  no  action 
at  law  could  have  been  sustained  on  such  a  covenant  (d). 

The  principle  of  converting  a  person  having  the  legal  estate  into  a 
trustee,  though  without  any  trust  being  expressly  declared,  having  been 
so  far  established,  it  was  next  applied  to  cases  o^  accident  and  of  fraud. 

In  an  early  case  (e)  it  was  held  that  where  a  father  during  a  serious 
illness  had  settled  his  estates  on  his  children,  and  he  had  unexpectedly 
recovered,  he  might  have  them  declared  to  be  trustees  for  him. 

The  cases  decided  shortly  after  the  Statute  of  Uses,  and  we  have  no 
express  decisions  on  the  subject  in  the  Court  of  Chancery  before  that 
time,  leave  no  room  to  doubt  that  if  a  person  having  been  entrusted  with 
money  to  buy  an  estate  for  another,  had  it  conveyed  to  himself  (/),  or 
who  undertook  to  procure  a  lease  for  another  and  took  it  to  himself  (^), 
he  would  in  each  case  have  been  declared  to  be  a  trustee  for  the  person 
whom  he  had  so  attempted  to  defraud  (h). 

(a)  Sugd.   Introd.  to  Gilbert  on  Uses,  p.  use  of  him  that  delivered  the  money,  and  there 

46,    47;    Gilbert,    by   Sugden,    492;    et   v.  is  no  other  remedy  than  by  action  of  disceit," 

Crompt.  49  a ;   Dr.  &  S.  37.  Bro.  Feoffment  al  Uses,  40,  24  Hen.  VIII. 

(i)  V.  supra,  p.  187  ;  Crompt.  61  a.  If  by  this  was  meant,  (see  Sanders,  i.  p.  61,) 

(c)  See  Crompton,  60  a,  61  b  ;  Gilbert  on  that  there  could  be  no  trust  by  construction  of 
Uses,  by  Sugden,  92,  93  ;  Introd.  p.  xlvi.  law,  which  the  Court  would  enforce  against  an 

(d)  Plowd.  300,  301.  308  ;  1  Freeman,  352.  use  expressed  which  the  party  to  be  charged  had 

(e)  Fitz.  Spa.  cited  by  Atkyns,  J.,  2  Free-  caused  to  be  introduced  in  a  deed,  it  is  very 
man,  33.  difficult  to  believe  that  the  Chancellor  would 

(f)  See  Crompton,  48  b;  Gary,  p.  14.  95,  have  acquiesced  in  any  such  doctrii\e.  This 
ed.  1665,  and  Blunt's  note  to  Ambler,  151  ;  is  one  of  the  instances  which  have  led  me  to 
2  Atk.  150.  think  that  the   declarations  of  judges  in  the 

(g)  Tothill,  p.  261.  ed.  1671;  et  v.  2  Free-  Common  Law  Courts,  recorded  in  the  Year 
man,  123.8.  In  Brooke's  Abridgment,  there  Books  on  the  subjects  of  equitable  jurisdiction, 
is  the  following  dictum  of  Norwich,  J.,  sitting  are  not  always  to  be  implicitly  adopted  as  the 
in  the  Common  Pleas,  "If  a  man  deliver  money  doctrines  of  the  Court  of  Chancery  at  those 
to  I.  S.  to  purchase  land  for  him  and  he  buys  periods. 

it  for  himself  and  to  his  own  use,  this  shall  (//)   See  Lloyd -v.  Spillet,  2  Atk.  150. 

be  to  the  use  of  the  purchaser  and  not  to  the 
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§  5. — The  Nature  and  Properties  of  Direct  permanent  Trusts,  or  Uses. 

Alienation — Devise — Inheritance — Uses  might  be  limited  in  Fee,  in  Tail,  for  Life, 
or  for  Years — Entails  barred  by  Fine,  and  by  Recovery — Future  Uses — Powers — 
Other  purposes  effected  by  means  of  Uses,  which  were  at  variance  with  the  Rules 
of  Law. 

An  use  was  always  alienable  by  act  inter  vivos,  just  as  a  corre- 
sponding legal  estate  might  have  been,  but  from  its  very  nature  it  did 
not  require  a  formal  conveyance  (a) ;  it  might  also  be  devised.  In  both 
cases  the  transfer  was  effected  through  the  medium  of  a  mere  direction 
from  the  cestui  que  use  to  the  trustee  ;  no  livery  of  seisin  was  necessary, 
for  the  legal  estate  was  not  sought  to  be  affected, — thus  the  ancient 
incidents  to  alodial  right  were,  in  this  respect  also,  in  effect  regained. 

No  resulting  trust  arose,  in  respect  of  a  grant  or  transfer  of  an 
use  in  land,  though  there  were  no  expression  as  to  the  purpose ; 
for  the  cirumstances  which  raised  the  presumption  that  a  naked 
conveyance  of  the  legal  estate  was  intended  to  be  to  the  use  of  the 
feoffor,  obviously  did  not  arise  on  the  transfer  of  the  use  itself  (J). 
An  use  might  be  given,  assigned,  or  devised  by  parol,  that  is  with- 
out deed  (c) ;  the  trustee  was  bound  in  these  respects  to  obey  any 
directions  he  received  from  his.  cestui  que  trust  (d). 

An  use  was  also  inheritable — an  use  limited  to  a  man  and  his  heirs 
descended  according  to  the  course  of  the  common  law  just  as  the  legal 
estate  (e).  If  the  lands  were  of  Gavelkind  or  Borough  English  tenure, 
the  use  descended  according  to  the  course  of  descent  applicable  to 
lands  of  that  description  (/),  and  the  doctrine  as  to  half  blood  was 
admitted.  This  is  an  early  and  an  apt  illustration  of  the  proper  ap- 
plication of  the  maxim  Equitas  sequitur  legem,  which  has  before  been 
adverted  to,  though  in  the  moulding  of  uses  for  purposes  unknown 
to  the  common  law,  the  Court  of  Chancery,  as  will  presently  be 
mentioned,  disregarded  the  rules  of  law  ;  indeed,  according  to  Mr. 
Cruise,  the  above  was  the  only  instance  in  which  the  Court  of  Chan- 
cery, in  cases  of  uses,  followed  the  rules  of  the  common  law(^). 

(a)  Cruise,  Use,  ch.  2,  p.  342,  4th  ed.  Decree  for  conveyance  by  feoffee  in  trust  of 

(b)  See  Gilbert,  by  Sugd.  472;  1  Sugd.  Pow.  the  father,  to  the  plaintiff  his  son  and  heir, 
5  ;  1  Rep.  176.  Myrfin  v.  Tallan,  Cal.  ii.  p.  21,  temp.  Hen. 

(e)  Lord  Bacon's  Read.  14.  55  ;  1  Co.  Rep.  VI.  and  D.  of  Glojtcesier  v.  B.  of  Ely,  ib.  i. 

121  b,  123;  Treat,  of  Eq.  ii.  p.   21.     The  p.  90;  Biggelandv.  Caleke,  ib.  ii.  36. 

Statute  of  Frauds,  29  Car.  II.  c.   3,  put  an  (/)  See  Roper  v.  Rollyng,  Cal.  ii.  19,  Bill 

end  to  the  passing  of  interests  in  land  by  by  infant  heirs  in  gavelkind,  against  feoffee  in 

parol.  trust,  who  refused  to  convey  to  them ;    Sim. 

{d)  But  a  verbal  message  was  not  sufficient,  case,  ibid.  ii.  36;  both  temp.  Hen.  VI.,  and 

see  Crompt.  45  a ;  37  Hen.  VI.  36.  Ellesmere,  p.  84  ;  2  Roll.  Abr.  780, 

(c)  Ellesmere,  p.  84  ;  Gilbert,  Uses,  p.  27.  {jg)  Cruise,  Use,  sect.  38,  ch.  ii.  p.  344. 
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An  use  might  be  granted  or  devised  in  fee,  in  tail  (a),  for  life,  or  for 
years  (&).  Cestui  que  trust  in  tail,  subsequently  to  the  stat.  1  Rich. 
III.  after  mentioned,  probably  before  (c),  might  bar  his  issue  by  fine  as 
at  law,  and  the  remainders  over,  as  it  was  latterly  held,  by  recovery  {d). 

The  nature  of  uses  was  such  as  to  make  them  capable  of  being 
moulded  to  answer  numberless  purposes  that  could  not  be  attained  by 
the  common  law  forms  of  conveyance.  Thus  the  enjoyment  might  be 
limited  so  as  to  take  place  at  a  future  day,  or  to  change  on  any  given 
event(e).  Asall  the  limitations  of  uses  were  but  directions  to  the  trustee, 
or  appointments  as  to  who  should  from  time  to  time  receive  the  profits, 
there  was  nothing  in  the  way  of  form,  as  there  was  nothing  in  reason, 
to  prevent  a  person  from  reserving,  if  he  desired  it,  a  power,  even  to 
a  stranger,  to  revoke  any  of  the  uses  actually  expressed,  and  to  ap- 
point new  uses ;  and  accordingly  such  powers  appear  to  have  come  into 
use  from  an  early  period  (/).  The  rules  of  the  common  law  prevented 
any  such  limitations  of  property,  for  a  fee  could  not  be  given  after  a 
fee,  or  as  it  was  expressed,  be  mounted  on  a  fee,  nor  could  a  freehold 
commence  in  futuro,  nor  could  an  estate  be  made  to  cease  by  any 
matter  ex  post  facto^  so  as  to  let  in  another  limitation  before  the  natural 
or  other  expiration  of  the  former  (^);  but  as  regards  uses,  the  legal 
estate  being  left  in  the  feoffees,  unaffected  by  the  limitations  of  the 
uses,  no  rule  of  law  was  so  infringed  by  the  granting  of  substantive 
future  interests,  or  the  reservation  of  powers,  that  any  Court  of  Law 
could  take  cognizance  of  it: — again,  uses  might  be  declared  in  favour 
of  persons  not  parties  to  the  deed,  though  at  common  law  a  person 
to  take  under  a  deed  must  be  a  party  to  it  {h). 

The  nature  of  uses  opened  many  other  means  for  the  disposition  of 
property  in  a  manner  different  to  what  could  be  accomplished  at  law. 
Thus,  at  common  law,  a  rent  out  of  land  and  the  land  itself  could  not 

(a)  Many  of  the  bills  temp.  Hen,  VI.  for  Uses  are  as  old  as  Uses  themselves  ;  they 
the  performance  of  trusts,  are  by  persons  were  the  basis  on  which  executory  devises  were 
claiming  under  gifts  m  ^az/ under  wills, //wfier^  reared,''  Arg.  Hopkins  v.  Hopkins,  Ca. 
V.   Basyer,  Cal.  i.   21;  Arundel  v.  Berkeley,  temp.  Talb.  46.  51. 

i.   35,   Hen.   VI.;    Clyfford  v.  Apulderfield,           (/)  Bacon's  Read.  14. 18  ;  Sugd.  Introd.  to 

i.  105,  Edw.  IV.  Gilbert  on   Uses,  xlii ;    Crorapt.  58  b,  59;  1 

(b)  Bacon's  Read.  17.  Co.  Rep.  134  a  &  b,  and  see  Butler's  note  to 

(c)  Bacon's  Read.  12.  Fearne,  p.  384,  3rd  edit. 

{d)  Gilbert,  57,  and  Sugden's  note  ;   San-  {g)  See  2  Bla.  Comm.  334,  5,  supra,  p.  155. 

ders  on  Uses,  i.  p.  30.  I  would  also  refer  the  student  to  Mr.  Hayes' 

(e)    Bro.    Feof.    al    Uses,   339  a,   pi.    30;  Elementary  View,  p.  20,  et  seq.  for  an  emi- 

Gilbert  on  Uses,  by  Sugden,  152,  3,  4  ;  Cruise,  nently  clear  and  concise  \'iew  of  the  rules  as 

i.  369,  sect.  35,  3rd  edition.     These  were  the  regards  estates  at  common  law. 

rudiments  of  the  springing  or  shifting  Uses,  {h)  Crompt.  49  b,  Cruise,  Use,  p.  343,  4th 

which  will  be  noticed  hereafter.     "  Springing  edit ;  Bacon's  Read.  14,  sed  v.  supra,  p.  291. 
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stand  together,  though  this  might  be  effected  by  way  of  use  (a).  At 
common  law  a  wife  was  incapable  of  accepting  a  gift  immediately 
from  her  husband,  but  this  might  be  effected  by  conveyance  to  her 
use  (Jb).  At  common  law  a  man  could  not  limit  a  remainder  to  himself 
nor  to  his  heirs;  thus,  if  a  man  made  a  lease  of  lands  for  life,  remainder 
to  liimself  in  tail  or  in  fee,  the  remainder  was  void  (c)  ;  but  a  man 
might  limit  the  use  to  himself  and  the  heirs  of  his  body,  general  or 
special,  in  remainder  by  the  same  deed  ;  and  before  the  Statute  of  Uses, 
it  was  no  uncommon  thing  for  a  man  to  name  himself  as  a  feoffee 
with  others  to  his  own  use(c?).  Several  persons  might  take  as  joint 
tenants  by  way  of  use,  although  their  title  accrued  at  different  periods, 
which  was  directly  contrary  to  the  rule  of  the  comm.on  law.  So  it  was 
not  in  the  nature  of  an  use  that  the  cestui  que  trust  should  be  dis- 
possessed by  ouster,  as  by  disseisin  abatement  or  other  wrongs  which 
carried  with  them,  as  regards  lands  themselves,  the  amotion  from 
possession,  so  as  to  put  the  party  to  his  legal  remedy  in  order  to  regain 
possession  (e);  though  the  legal  estate  in  the  feoffee  in  trust  was  liable 
to  be  so  affected,  and  by  consequence  the  interests  of  the  cestui  que 
use.  Other  instances  might  be  cited,  shewing  how  little  the  rule  that 
Equitas  sequitur  legem  was  adhered  to  where  it  would  have  interfered 
■with  the  determination,  which  the  Clerical  Chancellors  appear  to  have 
entertained,  of  making  property  subservient,  through  the  medium  of 
uses  and  trusts,  to  all  the  legitimate  objects  of  family  arrangements, 
and  the  purposes  of  commerce  (/). 

The  mode  of  settling  property  by  way  of  use  was,  however,  attended 
with  this  inconvenience,  that  the  husband  could  not  claim  an  estate  by 
curtesy  in  the  trust  estate,  nor  could  the  wife  claim  her  dower.  This 
was  a  grievance  much  complained  of  {g),  and  it  caused  the  introduc- 
tion of  a  custom,  that  on  the  marriage  of  every  person  having  a  landed 
estate,  the  estate  should  be  settled  on  the  husband  and  the  wife  re- 
spectively for  their  lives;  which  gave  rise  to  the  modern  Jointures  {h). 

(a)  Bacon's  Read.  18;  Sanders  on  Uses,  i.  §36,  &c.     "Uses,"  says  Lord  Bacon,  "stood 

p.  68.  upon  their  o\vn  reasons,  utterly  differing  from 

(6)  Gilbert,  by  Sugd.  p.  150.  cases  of  possession,  in  the  manner  of  raising 

(c)   Co.  Litt.  22  b.  them,   the   preserving  them,  the  transferring 

{d)  Gilbert,  by  Sugd.  p.  133  n,  150;   San-  them,  aud  the  extinguishing  of  them,"  Read. 

ders,  ■p-'i^^l ;  etv.  Soiif/icotev.  Stowel,!  Freem.  p.  13.     Lord   Bacon   takes  pains  to  establish 

219,  Windham,  J.     There  is   an  instance  in  these  propositions  by  many  of  the  illustrations 

the  Calendars  of  a  feoffee  being  trustee  with  above  cited,  because,  as  he  says,  a  conceit  had 

others  for  himself.  been  set  on  foot  in  Lord  Dacre's  case,  2"  Hen. 

(e)   See  3  Bla.  Comm.   C7,   and  Hopkins  v.  VIIL  (Sir  Thomas  Audeley  being  Chancellor) 

Hopkins,  1  Atk.  590  ;  but  there  may  be   what  "  at  which  time  they  began  to  heave  at  uses," 

is  equivalent  to  a  disseisin  of  a  trust  interest,  that  uses  ensued  the  nature  of  possession. 

vid.  Cholvwndeley  v.  Clinion,  2  Merr.  357-9,  (y)  Perk.  §  457  ;  Cruise,  i.  367-8,  3rd  ed. 

as  will  be  more  particularly  noticed  hereafter.  345,  4th  ed. 

(/)  X.mipra,  p.  421 ;  Cruise,Use,  i.  p.  344,  (Jt)  Cruise,  i.  198,  3rd  ed. 
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§  6.— Trusts  of  Chattels,  before  the  Statute  of  Uses. 

Personal  Property    might    be   assigned    in    Trust — Bonds,    ^-c. — Assignment    of 
Terms   in   Trust — Consideration — Gifts  by  JVill  in  Trust. 

In  the  last  Section  the  doctrines  of  the  Court  of  Chancery  in  regard 
to  uses  and  trusts  of  real  estate  have  been  considered.  In  this  Section 
I  propose  to  take  a  short  view  of  the  doctrines  relating  to  trusts  of 
personal  estate  at  the  same  period,  so  far  as  they  can  be  collected  from 
the  scanty  materials  that  present  themselves. 

It  is  clear  that  personal  property  might  be  expressly  committed  to 
another  upon  trust  (a);  even  a  right  of  action  on  a  bond  or  obligation 
might  be  held  upon  trust  for  another  (&),  though  an  assignment  of  a 
chose  in  action  was  contrary  to  a  maxim  of  law. 

It  appears  from  the  statute  11  Henry  VI.  c.  5,  that  it  was  the 
practice  to  convey  estates  for  terms  of  years,  on  trusts  analogous  to 
uses  of  real  estate  for  defeating  creditors  and  for  other  fraudulent  pur- 
poses; the  statute  was  passed  to  give  to  creditors  a  remedy  against 
such  fraudulent  assignments  (c) ;  but  if  a  person  having  a  leasehold 
interest  had  assigned  or  transferred  his  estate  or  term  in  trust  for 
any  legitimate  purpose,  there  can  be  little  doubt  that  tlie  Court  of 
Chancery  would  have  compelled  the  assignee  to  execute  the  trust  (d). 
But  then  (e),  as  now  (/),  there  could  be  no  implied  or  resulting  trust 
as  between  a  lessor  and  lessee,  the  lessee  being  a  purchaser  by  his  con- 
tract and  covenants  (g).  Lord  Thuilow  observed  in  a  case  before  him, 
that  then,   as  before  the  Statute  of  LFses,  the  use  of  personal  estate 

(a)    Wilflete  v.  Cassyn,   Cal.  ii.   33,    temp.  //-w*^  of  a  fee  simple  estate,  (as  I  read  it,)  after 

Henry  VI.   is  a  bill  by  the  executors   and  a  the  Statute  of  Uses,  who  stood  in  an  analogous 

party  who  was  appointed  by  the  testator  sur-  situation  to  cestui  que  use  before  the  statute, 

veyor  of  his  will,  against  a  feoffee  in  trust  for  could   not  assign    his   trust  interest,   such    a 

the  testator,  who  withheld  his  goods,  praying  trust  being  only  in  the  nature    of  a  chose  in 

subpoena  and  relief,  and  see  Crompt.  46  a.  action  (though  choses  in   action  were  assign- 

(J)   In  a  case  in  the  K.  B.  2  Edw.  IV.  2,  it  able  in  equity,  Gary,  p.  20,  2  Edw.  IV.  fo.  2  ; 

was  said,    "  If  an  obligation  be  made  to  B.  to  Tothill,  p.  35,  ed.  1649,    it/.  97,   at  least  for 

the  use  of  C,  now  B.  shall  be   compelled    by  valuable  consideration,  v.  1  Freeman,  312,   2 

subpoena  to  sue  upon  that  obligation."     The  Freem.  144)  ;  for  cestui  que  trust  it  was  then 

cestui  que  trust  might  also,  it  would  seem,  use  said  was  not  like  ancient  cestui  que  use  of  a 

the  name  of  the  trustee  to  sue  at  law,  34  Hen.  fee  simple,  for  the  latter  had  power  over  the 

VI.  30.  land  by  stat.  1  R.  III.  (4  Inst,  ubi  sup.)  ;  and 

(c)  See  Sanders  on  Uses,  19.  that  great  inconveniences  might  follow  if  bare 

{d)  In  the  22  Eliz.  (Dyer,  3C9)  it  was  held  tinists  might   be  assigned  by  granting  of  the 
by  the  judges  to  whom  the  question  was  put  same  to  great  men.     However,  the   Court  of 
by  the  Chancellor,  that  a  trust  of  a  term  could  Chancery  before  the  end  of  the  same  reign, 
'not  be  assigned  bythe  cestui  que  trust;  though  established  what  is  conceived  to  have  been  the 
in  Rooke  v.    Staples,   21   and    2i    Eliz.    the  ancient  jurisdiction,  and  enforced  an   assign- 
contrary  had  been  held  in  Chancery  (Sanders  ment  even  of  a  trust  of  a  term,  Crompton,  66  a, 
on  Uses,  i.  p.  38,  note).    Indeed,  in  the  same  temp.  Eliz.  ;  Sanders  on  Uses,  i.  p.  38. 
reign,  42,  43  Eliz.  4  Inst.  85,  it  was  held  by  (e)  See  Sanders  on  Uses,  37,  38. 
all  the  judges,  contrary  to  the  opinion  of  the  (/)  Pilkington  v.  Bayley.l'&vo.  P.  C.  383; 
Chancellor   (but    who,    in    deference    to    the  Cruise,  i.  435,  3rd  ed. 
judges,  reversed  his  decree),  that  a  cestui  que  {g)  See  2  Roll.  Ab.  781,  782,  pi,  8,  &c. 
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might  be  averred ;  that  is,  a  trust  of  personal  estate  might  be  proved, 
as  it  might  be  created,  by  parol  (a). 

As  regards  consideration,  so  far  as  we  can  judge  from  later  decisions, 
the  same  doctrine  came  to  be  applied  to  trusts  of  personal  estate  as  to 
uses  or  trusts  of  estates  in  fee  simple  (b).  When  the  tenant  in  fee  made 
a  lease  for  years  without  any  consideration,  and  did  not  declare  any 
trust,  it  was  held  that  the  term  should  attend  the  inheritance  (c),  but 
this  must  have  been  of  late  introduction. 

The  use  of  personal  property  as  distinct  from  the  ownership  was 
permitted  to  be  given  by  will  {d).  The  Court  of  Chancery,  when  partial 
interests  were  given  in  succession,  construed  the  use  and  not  the 
property  to  pass  by  such  a  mode  of  limitation  (e).  The  Courts  of  Law, 
as  before  observed,  urged  on  by  the  Court  of  Chancery  ultimately 
abolished  the  distinction  in  the  case  of  wills,  and  allowed  personalty  to 
be  as  freely  disposed  of  by  such  instruments  upon  a  mere  limitation,  as 
it  might  have  been  through  the  medium  of  a  use  (/"). 

§  7- — Duties  and  Liabilities  of  Trustees — Remedies  against  Trustees,  their 

Heirs   and  Executors. 

The  whole  system  of  uses  so  completely  depended  on  the  trustee 
faithfully  executing  his  trust,  that  it  became,  as  it  were,  a  principle  of 
the  social  system.  The  general  duties  of  the  feoffee  in  trust  have  been 
already  noticed.  He  might  disclaim  (^),  but  if  he  accepted  the  trust 
be  was  bound  to  perform  it.  The  Chancellor  would  compel  a  trustee, 
on  being  indemnified,  to  take  the  requisite  proceedings  to  defend,  or, 
in  case  of  eviction,  to  recover  the  possession  of  the  trust  property. 

(a)  Fordyce  v.  Willis,  3  Bro.  587.  and  the  notes  ;  et  v.  suyra,  p.  195. 

(6)  Sir  George  Cary  reports  the  following  (y)  "  The  ancient  opinions  were  (as  in  Dyer, 

case  : — "  A  delivereth  twenty  pounds  to  B.  p.  74),  that  a  term  could  not  be  devised  for 

to  the  use  of  C.  a  woman,  to  be  delivered  to  life  with  remainders  over,  but  that  the   re- 

lier  the   day  of  her  marriage.      Before   her  mainder  was  void  ;  but  the  Court  of  Chancery 

inarriage  A.  countermandeth  it,  and  calleth  was  the  occasion  that  caused  the  judges  to  alter 

borne  the  money.     C.  shall  not  be  aided  in  their  resolutions,  for  at  that  time  the  Court  of 

Chancery,  because  there  is  no  consideration  Chancery  used  to  make  the  devisee  for  life  put 

why  she  should  have  it,"  Cary,  p.  12  ;  but  the  in  security  (v.  Toth.  122,  Price  v.  Jones),  that 

case  as  reported  in  Dyer,  p.  49,  was  on  an  the  remainder  man  should  have  it  after  his 

action  at  law,  and  decided  on  the  ground  that  decease,  and  thereupon  the  judges  to  prevent 

the  gift  was  not  perfect,  but  executory.     A  Chancery  suits,  held  sucli  a  devise  to  be  good, 

bill  may  have  been  afterwards  filed   on   the  by  Fulwood's,     Manning's     and     Lampett's 

ground  of  a  trust  being  created.  cases,"  (4  Rep.  64  ;  8  Rep.  94  ;  10  Rep.  46) 

(c)  Anon.  2  Vent.   359;  v.    inf.  Attendant  per   Lord  Nottingham,  then  Lord  Keeper,  2 

Terms.  Freem.  App.  307,    et  v.  supra,  p.    195,   and 

{d)  V.  supra,  p.  195,  Game  v.  Hoe,  4  Car.  Jarman  on  Wills,  i.  p.  793;   et  v.  infra,  as  to 

I.  1st.  Rep.  Ch.  15,  &c.  ;  this  was  in  effect  a  Executory  Devises. 
trust  upon  a  trust.  {g)   16  Edw.  IV.  4. 

(e)  Hyde  Y.  Parratt,  1  Peere  Williams,  2  6, 
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When  the  subject  was  a  bond  or  obligation,  he  was  bound  to  put  it 
in  suit  at  the  instance  of  the  cestui  que  trust  (a).  So,  if  the  feoffee 
would  not  plead  as  directed  by  the  cestui  que  trust,  the  latter  might 
have  remedy  by  subpoena  (b),  or  latterly,  as  it  would  appear,  by  action 
on  the  case  (c).  If  the  obligee  in  trust  released  the  debtor  without 
payment,  relief  was  given  in  the  Court  of  Chancery  (d) ;  it  may  perhaps 
be  said,  generally,  that  a  release  by  a  trustee  to  a  person  who  had 
notice  of  the  trust,  was  liable  to  be  set  aside  if  made  or  given  to 
the  prejudice  of  the  cestui  que  trust  (e). 

It  is  rather  surprising  that  the  efficient  instrument  which  the  Court 
of  Chancery  had  in  the  writ  of  injunction  to  secure  the  due  perform- 
ance of  trusts,  was  not  called  into  action — not  one  of  the  bills  in  the 
Calendars  contains  a  prayer  for  that  writ  to  prohibit  the  feoffee  from 
parting  with  the  legal  estate,  or  receiving  the  rents  :  there  is  one  (f) 
for  an  injunction  against  proceedings  at  law. 

The  remedies  of  the  cestui  que  trust  against  the  heirs  of  the  feoffee, 
and  others  claiming  the  estate  under  him,  have  already  been  noticed  ; 
the  executors  of  the  feoffee  were  also  in  some  cases  liable.  If  the 
feoffee  in  trust  sold  the  estate,  and  died,  the  cestui  que  trust  might 
recover  the  money  in  the  Court  of  Chancery  from  his  executors  (g). 
A  purchaser  from  the  cestui  que  use,  appears  to  have  had  the  same  re- 
medies against  the  feoffee  as  his  vendor  (A). 

Section  VI. —  General  Observations  on  the  Jurisdiction  assumed  by  the 
Court  of  Chancery,  in  relation  to  Uses  and  Trusts. 

Such  is  a  general  outline  of  that  Code  of  Jurisprudence  in  regard  to 
the  enjoyment  and  disposition  of  the  beneficial  interest  in  property, 

(a)  Crompton,  46  a,  60  a;  2  Edw.  IV.  2,  v.  infra,  title  Injunction, 
Bro.  Cons.  9  ;  11  Edw.  IV.  8,  ib.  18  ;  4  Edw.  {g)  See  the  case,  34  Hen.  VI,,  cited  by 
IV.  37,  Bro.  Consc.  10  ;  7  Edw.  IV.  29,  Bro.  Egerton,  Lord  K.,  in  Robes  v.  Brent,  Moore, 
Consc.  27.  Where  a  man  accepted  goods  to  552,  where  the  decree  was  made  with  the  ad- 
another's  use,  it  was  held  by  the  Judges,  that  vice  of  all  the  judges  of  England.  This  sub- 
he  might  be  compelled  in  Chancery  to  bring  ject  will  again  be  noticed  in  treating  of  reme- 
an  action  to  recover  them,  if  taken  away  ;  but  dies  against  executors. 

it  is  added,  not  by  an  "  appel  de  robbery,"  for  (A)  Bill  by  purchaser  against  feoflfee  in  trust 

then  he  might  have  had  to  "  gage   battaile  ;"  for  deceased  vendor,  praying  for  relief,  with 

and  see  Cary,  p.  14.  commission    for  examination  of   parties    and 

{b)  Y.  B.  7  Edw.  IV.  29  ;  Fitz.  Spa.  9.  witnesses,  and  return  of  the  commission,  Ed- 

(c)  Y.  B.  14  Hen.  VIII.  24.  See  C.  P.  lyngton  v.  Everard,  Cal.  ii.  31.  Similar  bill 
Coop.  Append.  519,  520,  521.  by  purchaser  and  his  trustee  against  feoffee  in 

(d)  7  Hen.  VII.  Bro.  Consc.  8;  Boxy.  truscof  the  vendor,  and  decree  for  conveyance, 
Saw^,  Cal.  ii.  70,  temp.  Edw.  IV.,  is  a  bill  for  Archbishop  of  York  v.  Osbom,  Cal.  i.  94, 
relief  against  a  release  by  feoffees  in  trust  of  Edw.  IV.  Bill  by  purchaser  against  the  co- 
an  action  brought  in  their  names  by  cestui  que  feoffees  with  plaintiff  in  trust  for  plaintiff,  who 
trust.  refused  to  convey,  and  set  up  claims  by  other 

(e)  11  Edw.  IV.  8,  to  the  contrary  was  persons,  cross  bill,  order  for  interpleader,  &c., 
overruled,  4  Hen. VII.  4,Crompt.  54.  Sounder  v.  Saunder,  Cal.  ii.  56. 

(/)  Peverell\.  Hulse,  i.  122,  Rich.  III.; 
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distinct  from  the  legal  ownership,  which  was  reared  by  the  Clerical 
Chancellors,  with  the  assistance  of  their  council  the  Master  of  the 
Rolls  and  the  Masters,  aided  occasionally  by  some  of  the  most  enlight- 
ened of  the  Judges  of  the  Courts  of  Common  Law.  The  principles 
thus  established  are  the  rudiments  of  the  modern  jurisdiction  of  the 
Court  of  Chancery  as  to  Trusts. 

The  introduction  of  the  doctrines  as  to  Uses  and  Trusts  exhibits  a 
striking  phenomenon  in  our  legal  history.  The  great  principles  and 
maxims  which  governed  the  legal  title  to  property,  could  not,  it  was 
admitted,  be  altered  but  by  legislative  enactment ;  yet  here  a  distinct 
right  of  enjoyment  of  the  selfsame  property  was  introduced,  governed 
by  principles  many  of  them  directly  at  variance  with  those  of  the 
common  law,  by  a  court  owing  its  authority  to  a  delegation  of  the  royal 
prerogative,  not  to  any  act  of  the  legislature — indeed,  in  the  face  of  the 
repeated  remonstrances  of  one  of  its  constituent  parts;  and  that,  too, 
at  a  time  when  the  legislature  in  all  its  branches  had  fully  established 
its  authority.  The  necessity,  indeed,  for  the  introduction  of  such  a 
system  of  jurisprudence  must  have  been  felt  by  the  bulk  of  the  com- 
munity; but  the  imposing  influence  of  the  clerical  character,  and  a 
still  lurking  traditional  reverence  (accompanied  as  it  was  by  dread  and 
aversion,  breaking  out  occasionally  into  open  renunciation)  for  the 
doctrines  of  Imperial  Rome,  which  supported  many  other  assumptions 
of  prerogative,  can  alone,  as  it  appears  to  me,  account  for  this  juris- 
diction having  been  permitted  to  be  established,  and  afterwards  to  be 
exercised  by  a  court  created  by  the  royal  will,  so  utterly  at  variance 
in  its  constitution  and  its  practice  with  every  other  institution  in  the 
kingdom,  so  far  as  the  laity  were  concerned.  The  result  was,  as  has 
already  been  noticed,  that,  as  regards  most  of  the  estates  in  the  king- 
dom, two  distinct  concurrent  titles  existed, —  the  one,  the  title  to  the 
legal  estate  or  the  possession, — the  other,  to  the  enjoyment  of  the 
profits  (a).  But  the  legislature  was  at  length  induced  to  interfere  in 
favour  of  the  common  law  ;  how  and  to  what  extent  will  be  the  sub- 
ject of  the  next  Chapter. 

(a)  I  cannot  but  here  again  remark,  that  the  stantly  repeated  by  the  writers  on  the  com- 

establishment  of  such  a  system,  so  complete  mon  law.     As  regards  Uses  and  Trusts,  as 

that  it  was  adopted  by  the  Courts  of  Common  well  as  Specific  performance,  which  will  here- 

Law  when  uses  were  transformed   into  legal  after   be   noticed    (the    two    most    important 

estates,  is  rather  inconsistent  with  the  suppo-  branches    of  the   jurisdiction   of  the   court), 

sition  that  the  Clerical  Chancellors,  by  whom  the  Clerical  Chancellors  could  get  little  assist- 

it  was  mainly  constructed,  decided    according  ance  in  the  details,  from  the  Roman  system  of 

to  their  individual  whim  and  caprice,  or  that  jurisprudence,  or  elsewhere  ;  the  latter,  indeed, 

their  decisions  were  mere  awards,  as  is  con-  was  entirely  constructed  by  themselves. 
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LEGISLATIVE  INTERFERENCE  IN  REGARD  TO  USES ;  THE  STATUTE 
1  RICH.  III.  c.  1;  AND  THE  STATUTE  OF  USES,  27  HEN.  VIII. 

Provisions  of  the  Stat.  1  Rich.  III.  c.  1.  in  favour  of  Purchasers — Found  to  be  ineffectual 
—  Other  Inconveniences  had  to  be  provided  against — Statutes  passed  in  the  Reign  of 
Hen.  VII. — Bill  introduced  by  Hen.  VIII.  in  the  Twenty-third  Year  of  his  Reign,  re- 
jected by  the  Commons — Ostensible  Reasons  for  introducing  the  more  comprehensive 
Act  of  the  27  Hen.  VIII. — The  Provisions  of  that  Act — As  regards  Estates  in  Lands — 
As  regards  Rents. 

The  practice,  now  become  general,  of  conveying  estates  to  uses, 
which  was  not  confined  to  laudable  or  innocent  purposes,  was  found  to 
be  productive  of  many  injurious  consequences,  which  the  Court  of 
Chancery  of  itself  appears  to  have  been  unable  to  remedy.  The  secrecy 
which  attended  these  conveyances  was  particularly  mischievous  as  re- 
gards purchasers,  who  found  themselves  exposed  by  this  means  to 
great  perplexities,  frequently  to  loss  (a).  At  length  the  legislature  was 
induced  to  interfere.  The  statute  of  1  Rich.  III.  c.  1,  was  passed  with 
a  view  to  afford  a  remedy  for  the  evils  to  which  purchasers  were  sub- 
jected. It  declared  that  the  conveyance  of  cestui  que  use  should  be 
binding  against  him  and  his  heirs,  and  also  against  all  persons  claiming 
to  his  use;  and  according  to  the  opinions  of  some  of  the  Common  Law 
Judges,  the  same  rule  applied  to  Devises,  for  what  a  man  might  give, 
by  this  statute  he  might  devise  (b).  But  as  the  feoffee  had  still  the 
power  to  alien  before  the  cestui  que  use  had  himself  aliened  in  the 
manner  provided  by  this  statute,  this  statute  was  found  to  be  in- 
effectual;  indeed,  it  was  itself  made  the  instrument  of  defrauding 
purchasers  (c). 

(a)  Gilbert,  p.  52  ;  Sanders  on  Uses,  i.  21-      but  see  Sanders  on  Uses,  i.  p.  49. 
26.  (c)   Sanders    on  Uses,  i.   p.   23  ;  Gilbert, 

lb)  14  Hen.  VII.  C.  P.  C.  Append.  544;      137. 
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Other  inconveniences  had  to  be  provided  against ;  those  who  were 
entitled  in  remainder  were  defeated  of  their  actions  by  such  convey- 
ances, and  creditors  renewed  their  complaints. 

In  the  reign  of  Henry  VII.  some  further  statutes  were  passed  to 
remedy  the  inconveniences  above  adverted  to  (a),  all  looking  on  the 
cestui  que  use  as  the  true  owner  in  the  cases  provided  for  (b).  Provi- 
sion was  also  attempted  to  be  made  by  statute,  to  secure  the  feudal 
incidents  of  wardships  and  reliefs  to  the  lords  of  the  lands  to  which 
cei•iM^  ^?^e  M5e  was  beneficially  entitled  ;  but  a  proviso  was  introduced, 
excepting  cases  where  the  ancestor  had  made  a  will,  from  the  operation 
of  that  statute  (c). 

In  the  reign  of  Henry.  VIII.  an  Act  was  passed  for  more  effectually 
repressing  the  devising  of  lands  in  mortmain  through  the  medium  of 
trusts,  and  for  meeting  the  evasions  of  the  stat.  15  Richard  II.  c.  5, 
which  were  then  put  in  practice  {d). 

But  circumstances  now  occurred  which  led  to  a  most  important 
change  in  regard  to  the  entire  system.  Wolsey,  the  last  of  the 
regular  succession  of  Clerical  Chancellors,  was  deprived,  a.d.  1529 
(20  Henry  VIII.)  (e).  Sir  Thomas  More,  his  successor,  fell  under 
the  King's  displeasure,  and  we  know  his  fate.  The  Court  of  Chan- 
cery as  well  as  the  Ecclesiastical  Courts,  indeed  every  thing  savoring 
of  Roman  original  was  out  of  repute  with  the  King  and  with  great 
part  of  the  nation  (/"). 

The  losses  which  the  King  still  sustained  in  his  wardships  and  other 
feudal  incidents  through  the  medium  of  conveyances  to  uses,  appears 
to  have  excited  his  displeasure,  and  it  was  the  same  with  the  great 
Lords.  Henry,  in  the  23rd  year  of  his  reign,  had  a  bill  brought  into 
Parliament  to  confine  the  powers  of  devising  lands  (so  as  to  annul  in 
part  the  proviso  in  the  statute,  4  Henry  VII.)  to  one  moiety  of  the 
lands  in  use  {g).  This  bill  was  rejected  by  the  Commons  ;  but  this 
rebuff"  only  increased  the  King's  determination  not  to  be  defrauded  of 
what  he  considered  his  dues,  and  in  the  27th  year  of  his  reign  (1535) 
Henry  renewed  his  attempt  in  a  much  more  extensive  form.  A  new 
bill  was  presented,  in  the  framing  of  which  the  most  distinguished 

(a)  1  Hen.  "VII.  ;  19  Hen.  VII.  c.  15  ;  by  noticed,  a  special  Act  of  Parliament  was  neces- 

the  latter  the  lands    of  cestui  que  use  were  sary  in  each  case. 

made  liable  to  execution,  extending  the  remedy  {d)  23  Hen.  VIII.  c.  10.   Sanders  on  Uses, 

given  by  50  Edw.  III.  c.  6,  Sanders  on  Uses,  i.  p.  52  ;  and  see  Cruise,  i.  371,  372,  3rd.  ed. 

i.  p.  48.  (e)  18   Oct.  Hume,  vol.  iv.  p.  92.    Lord 

{b)   Lord  Mansf.  1  Eden,  220.  Campbell's  Lives,  i.  p.485. 

(c)  4  Hen.  VII.  c.  17.     By  stat.  26  Hen.  (/)  Burnet,  Hume,  iv.  108. 

VIII.  c.  13,  Uses    became  forfeited    to   the  {g)  Burnet,  Hume,  ubi  sup.  2  Leon.  16. 
Crown  for  treason  ;  before  that  time,  as  before 
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lawyers  of  the  day  gave  their  aid,  Sir  Thomas  Audeley,  a  person  of 
no  very  considerable  weight,  being  Chancellor  (a).  It  was  now  repre- 
sented, as  appears  by  the  recitals  in  the  Act,  that  the  power  of  devising 
the  beneficial  interest  in  lands  through  the  medium  of  Uses,  was  a 
public  evil,  not  only  in  respect  of  the  violation  of  the  rules  of  the 
Common  Law  that  estates  ought  only  to  be  transferred  by  solemn 
livery  and  seisin,  matter  of  record,  "  writing  sufficient  made  without 
covin  or  fraud  j""  but  on  account,  as  it  was  represented,  of  the  oppor- 
tunities it  afforded  to  designing  persons  to  impose  on  testators  in 
sickness  or  of  impaired  memory,  and  of  the  perjuries  by  which  pre- 
tended wills  by  words  of  mouth  and  signs  were  set  up.  The  losses 
which  were  sustained  by  the  King  in  the  fruits  of  attainders,  and  the 
profits  of  waste  for  a  year  and  day  of  felons  attainted,  and  by  Lords  in 
general,  in  wardships,  marriages,  reliefs,  heriots,  escheats,  aids  for  making 
knights  and  marrying  their  daughters,  (which  had  been  from  the  first 
one  of  the  main  objects  of  such  conveyances,  thereby  perhaps  so  far 
mitigating  the  feudal  burdens  as  to  make  them  tolerable  (Z>),)  were  now 
considered  as  crying  grievances.  The  continued  insecurity  to  pur- 
chasers, and  the  uncertainty  against  whom  actions  should  be  brought 
in  respect  of  the  land,  the  loss  by  husbands  of  Tenancy  by  the  Curtesy 
and  by  women  of  their  Dower,  were  also  brought  prominently  forward 
as  evidencing  "  the  trouble  and  unquietness  and  utter  subversion  of 
the  ancient  laws  of  the  realm,"  besides  other  inconveniences,  which 
resulted  from  "  the  imaginations  and  subtle  inventions  and  practices  " 
which  went  under  the  name  of  L^ses,  Trusts  and  Confidences  (c)  ;  and 
Uses,  in  high  places  at  least,  became  odious  {d). 

Some  general  and  comprehensive  remedy,  therefore,  was  to  be  pro- 
vided ;  the  one  adopted,  which  is  moderate  when  we  look  to  the  de- 
nunciations against  Uses  in  the  preamble,  was  to  bring  the  estate  to  the 

(a)    Sir   Thomas  Audeley    had    been    ap-  lawyers,  which  have  been  before  noticed,  we 

pointed  Lord  Keeper,  the  20th  May,  1532,  24  may  judge  how  far  Lord  Chancellors  Parnyng, 

Hen.VIlL    Sir  Thomas  More,  who  was  Chan-  Thorpe  and  Kynvet  had  any  hand  in  the  con- 

cellor  only  from  Oct.  1529,  to  May,  1532,  was  structiou  of  the  system   of   Uses,   and    what 

the  only  Lay  Chancellor  for  very  many  years,  would  have  become  of  them  in  the  hands  of 

who  preceded  Sir  Thomas  Audeley,  so  that  Common  Law  Chancellors, 

there  can  be  little  doubt  that  the  system  of  (d)  2  Bla.  Comm.  331;  Lord  Hardw.  1  Atk. 

Uses  denounced  in  the  statute  about  to  be  591.     But  no  complaint  was  made  that  the 

mentioned,  was,  as  I  have  assumed,  of  clerical  Chancellors,  under  the  assumed  authority  of 

origin,  et  v.  infra,  note  (c).  Turkish  Kadis  (Lord  Campbell's  Lives  of  the 

(6)  They  were  all  abolished  not  long  after-  Chancellors,   vol.   i.   p.  499),   had   dealt  with 

wards,  as  before  adverted  to.  Uses  without  system,  according  to  their  own 

(c)  See  the  preamble  to  the  Statute  of  Uses,  whim  and  caprice,  which  would  most  assuredly 

27  Hen. VI II.  c.  10;  Sanders  onUses.i.  70.  72  ;  have  been  brought  forward  had  there  been  any 

Gilbert,  137-8,  and  1  Rep.  129  b  ;  from  which  foundation  for  the  charge, 
and  from  the  denunciations  of  the   common 
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use  for  all  purposes,  in  other  words  "  to  turn  equitable  into  legal 
estates"  (a).  This  was  effected  by  the  following  provisions  of  the 
statute  above  referred  to,  which,  as  they  are  the  foundation  on  which 
the  uses  of  the  present  day  rest,  and  it  is  only  such  trusts  as  are  not 
executed  or  turned  into  legal  estates  by  that  statute  that  are  trusts 
within  the  modern  jurisdiction  of  the  Court  of  Chancery,  it  may  be 
proper  to  set  out  at  some  length. 

By  the  first  section  of  that  statute  it  is  enacted,  "  That  where  any 
person  or  persons  stand  or  he  seised,  or  at  any  time  hereafter  shall 
happen  to  be  seised  of  and  in  any  honors,  castles,  manors,  lands,  tene- 
ments, rents,  services,  reversions,  remainders,  or  other  hereditaments, 
to  the  use,  confidence,  or  trust  of  any  other  person  or  persons,  or  of 
any  bodies  politic,  by  reason  of  any  bargain,  sale,  feoffment,  fine,  reco- 
very, covenant,  contract,  agreement,  will,  or  otherwise  by  any  manner 
of  means  whatsoever  it  be  ;  that  in  every  such  case,  all  and  every  such 
person  and  persons  and  bodies  politic,  that  have,  or  hereafter  shall 
have,  any  such  use,  confidence,  or  trust,  in  fee  simple,  fee  tail,  for 
term  of  life,  or  for  years,  or  otherwise,  or  any  use,  confidence,  or  trust 
in  remainder,  or  reverter,  shall  from  henceforth  stand  and  be  seised, 
deemed,  and  adjudged  in  lawful  seisin,  estate,  and  possession,  of  and 
in  the  same  honours,  castles,  manors,  lands,  tenements,  rents,  services, 
reversions,  remainders,  and  hereditaments,  with  their  appurtenances, 
to  all  intents,  constructions,  and  purposes  in  the  law,  of  and  in  such 
like  estates  as  they  had  or  shall  have  in  use,  trust,  or  confidence  of 
or  in  the  same  ;  and  that  the  estate,  title,  right,  and  possession,  that 
was  in  such  person  or  persons  that  were  or  hereafter  shall  be  seised  of 
any  lands,  tenements,  or  hereditaments,  to  the  use,  confidence,  or  trust 
of  any  such  person  or  persons,  or  of  any  body  politic,  be  from  hence- 
forth clearly  deemed  and  adjudged  to  be  in  him  or  them  that  have,  or 
hereafter  shall  have,  such  use,  confidence,  or  trust,  after  such  quality, 
manner,  form  and  condition,  as  they  had  before,  in  or  to  the  use,  or 
confidence,  or  trust  that  was  in  them."     These  provisions  follow — 

§  4.  "  And  where  also  divers  persons  stand  and  be  seised  of  and 
in  any  lands,  tenements,  or  hereditaments,  in  fee  simple  or  otherwise, 
to  the  use  and  intent  that  some  other  person  or  persons  shall  have  and 
perceive  yearly  to  them,  and  to  his  or  their  heirs,  one  annual  rent  of 
lOZ.,  or  more  or  less,  out  of  the  same  lands  and  tenements,  and  some 
other  person  one  other  annual  rent  to  him  and  his  assigns,  for  term  of 

(a)    1  Atk.  591 ;    Gilbert,  by  Sugd.  p.  159. 
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life  or  years,  or  for  some  other  special  time,  according  to  such  intent 
and  use  as  hath  been  heretofore  declared,  limited,  and  made  thereof: 

§  5.  "  Be  it  enacted  therefore  by  the  authority  aforesaid,  That  in 
every  such  case,  the  same  persons,  their  heirs  and  assigns,  that  have 
such  use  and  interest,  to  have  and  perceive  any  such  annual  rents,  out 
of  any  lands,  tenements,  or  hereditaments,  that  they  and  every  of 
them,  their  heirs  and  assigns,  be  adjudged  and  deemed  to  be  in  posses- 
sion and  seisin  of  the  same  rent,  of  and  in  such  like  estate,  as  they  had 
in  the  title,  interest,  or  use  of  the  said  rent  or  profit,  and  as  if  a  suffi- 
cient grant,  or  other  lawful  conveyance,  had  been  made  and  executed 
to  them,  by  such  as  vrere  or  shall  be  seised,  to  the  use  or  intent  of  any 
such  rent  to  be  had,  made,  or  paid,  according  to  the  very  trust  and 
intent  thereof;  and  that  all  and  every  such  person  and  persons  as  have 
or  hereafter  shall  have  any  title,  use,  and  interest,  in  or  to  any  such 
rent  or  profit,  shall  lawfully  distrein  for  non-payment  of  the  said  rent, 
and  in  their  own  names  make  avowries,  or  by  their  bailiff's  or  servants 
make  conisances  and  justifications,  and  have  all  other  suits,  entries, 
and  remedies,  for  such  rents,  as  if  the  same  rents  had  been  actually 
and  really  granted  to  them  with  sufficient  clauses  of  distress,  re-entry, 
or  otherwise,  according  to  such  conditions,  pains,  or  other  tilings, 
limited  and  appointed  upon  the  trust  and  intent  for  payment  or  surety 
of  such  rent"  (a). 

Before  ooino-  into  an  examination  of  the  new  estates  and  interests  In 
land  which  were  introduced  to  the  cognizance  of  the  law  by  force  of 
this  statute,  it  may  be  proper  to  notice  the  Trusts  which  were  un- 
touched by  the  statute. 

(a)  By  sect.  6,  7,  8  and  9,  provisions  were  namely,  jointure  under  a  settlement,  and 
made  as  to  dower  and  Jointures,  so  as  to  pre-  dower  by  means  of  the  statute.  See  Bacon's 
vent  widows  from  taking  a  double  benefit;       Read.  55,  note,  p.  169. 
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CHAPTER   IV. 

TRUSTS  WHICH  REMAINED  SUBJECT  TO  THE  JURISDICTION  OF  THE 
COURT  OF  CHANCERY  AFTER  THE  STATUTE  OF  USES. 

Some  Trusts  not  within  the  purview  of  the  Statute  of  Uses — Special  Trusts — Trusts  of 
Terms  for  Years — Trusts  of  Personal  Chattels,  Choses  in  Action,  Sfc. — Trusts  by 
Implication  and  Construction  of  Law — Control  exercised  by  the  Court  of  Chancery 
over  the  rules  of  Law  as  to  Uses — Introduction  to  succeeding  Chapter, 

Whatever  miglithave  been  the  intention  of  the  framers  of  the  Statute 
of  Uses,  there  were  some  express  trusts  which  were  held  not  to  be 
within  the  intent  or  purview  of  the  statute,  such  were  the  special  or 
active  trusts  before  adverted  to  (a) ;  for  instance,  when  the  trust  was 
to  re-infeoff  another,  to  sell  for  payment  of  debts  and  legacies,  and 
some  of  a  permanent  nature,  as  to  pay  the  profits  to  a  feme  covert,  and 
the  like.  Trusts  of  this  description  required  that  the  estate  and 
the  use  should  be  in  the  donee,  to  enable  him  to  perform  the  trust 
reposed  (b) ;  and  generally  speaking,  when  any  control  or  discretion 
was  given  to  the  trustees  in  the  application  of  the  profits  of  the  estate, 
as  when  they  had  to  pay  annuities,  or  to  make  repairs,  or  provide  for 
the  maintenance  of  the  cestui  que  trust,  the  legal  estate  was  held  to 
remain  in  the  trustees  unexecuted  by  the  statute  (c).  So  assignments 
of  Terms  for  years  in  trust  were  held  to  be  excluded,  for  the  words  of 
the  statute  being  "  where  any  person  is  seised  to  the  use,  &c.,  of 
another,"  the  assignee  in  trust  of  a  term,  or  indeed  of  any  chattel 
interest  in  land,  did  not  answer  to  this  description  (d).  Trusts  of 
Copyholds  were  considered  to  be  excluded  for  the  like  reason,  and 
because  otherwise  the  rights  of  lords  might  have  been  impaired.  As 
regards  all  these  subjects  (e),  the  Court  of  Chancery  retained,  or  re- 
acquired its  original  jurisdiction  (/). 

(a)  Sup.  p.  448  ;   Bacon's  Read.  p.  9.  (d)  Bac.  Read.  42  ;  Dyer,  369  a ;  Cruise, 

(*)  Treatise  of  Eq.  Fonbl.  ii.  16,  17  ;  Cruise,  Trust,  Ch.  1.  §  35  ;   i.  p.  389,  390. 

Trust,  Ch.  1,§  14,p.384;  LordNorthington,  (e)    Gilbert,  by  Sugden,  75,  n.  5  ;    Lord 

Wriffht  V.  Pearson,  1   Eden,  125;  Nevil  \.  Hardw.  2  Ves.  257. 

Saunders,  1  Vern.  415  ;  et  w.Pybus  v.  Smith,  (/)  "  Although  cestui  que  trust  of  a  term 

3  Bro.  340  ;  Harton  v.  Harton,  7  T.  R.  654.  for  years  be  not  within  the  Statute  of  Uses, 

(c)  See  Silvester  v.  Wilson,  2  T.  R.  450;  rather  therefore  he  shall  have  remedy  in  Chan- 

Shapland  v.  Smith,  1  Bro.  75,  and  the  cases  eery,"  Cronapt.   64  ;    Cary,  11  ;    et  v.  Sugd. 

there  cited.  Introd.  to  Gilbert,  Ix.  Ixi. 
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The  statute  did  not  affect  to  interfere  with  trusts  of  choses  in  action^ 
as  bonds,  recognizances,  and  the  like,  or  other  personal  estate  ;  these 
also  continued  to  be  subject  to  the  jurisdiction  of  the  Court  of  Chan- 
cery (a).  The  former  jurisdiction  of  the  Court  as  to  trusts  by  Implica- 
tion and  Construction  of  law,  was  also  considered  to  be  untouched  by 
the  statute  (Jb).  Each  of  these  subjects  will  be  fully  considered  here- 
after. 

The  Court  of  Chancery  was  called  upon  in  some  respects  to  control 
the  operation  of  the  Statute  of  Uses  by  preventing  its  own  creature, 
when  transferred  to  the  cognizance  of  the  Courts  of  Common  Law, 
from  being  perverted  from  its  real  purpose.  Thus,  at  law,  a  bargain 
and  sale  which,  as  before  mentioned,  owed  its  effect  in  creating  an  use 
to  the  rules  of  the  Court  of  Chancery,  was  good  at  law  if  there  were  a 
valuable  consideration,  even  to  the  extent  of  a  farthing  ;  but  if  it  were 
not  made  for  a  substantial  consideration,  though  the  Court  of  Chancery 
could  not  after  the  statute  impeach  its  effect  as  a  transfer  of  the  legal 
estate,  yet  it  held  the  bargainee  to  be  a  trustee,  and  compelled  him  to 
re-convey  the  estate  to  the  bargainor  (c). 

But  the  practice  of  separating  the  beneficial  from  the  legal  owner- 
ship of  land,  with  a  view  to  the  unfettered  settlement  of  estates,  had 
become  inveterate,  and  it  was  speedily  contrived  that  lands  and  here- 
ditaments should  again  become  the  subject  of  permanent  trusts  within 
the  jurisdiction  of  the  Court  of  Chancery,  as  before  the  Statute  of 
Uses.  The  nature  of  these  renewed  trusts  will  be  presently  described  ; 
but  it  is  necessary  first  to  consider  some  important  consequences  of 
uses  being  united  with  the  possession  by  means  of  the  Statute  of  Uses, 
in  respect  of  which  the  legislature  thought  it  necessary  to  interfere,  and 
the  nature  of  Uses  after  the  passing  of  the  statute. 

(a)  Bacon's  Read.  43,  sup.  p.  457.  which  will  be  noticed  hereafter,  see  Lloyd  y. 

{b)  Supra,  p.  452  ;  Cary,  p.  67,  ed.  1650  ;  Spillet,  2  Atk.  150,  Lord  Hardw. 

Young  v.  Leigh,  20th  Eliz. ;    so  constructive  (c)  Sugd.  Introd.  to  Gilbert,  p.  ki. 
trusts  were  untouched  by  the  Statute  of  Frauds, 
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CHAPTER  V. 


CONSEQUENCES  OF  THE  STATUTE  OF  USES,  WHICH  IT  WAS 
FOUND  NECESSARY  OR  EXPEDIENT  TO  PROVIDE  AGAINST  BY 
STATUTE. 


Section  I. — The  Statute  of  Wills,  32  Hen.  VIII.  c.  1. — Subsequent  Alterations  effected 

by  the  Stat.  7  Will.  IV.  Sf  1  Vict.  c.  26. 
Section  II. — The  Statute  27  Hen.  VIII.  for  the  Enrolment  of  Bargains  and  Sales. 


Section  I. —  The  Statute  of  Wills,  32  Hen.  VIII.  c.  1,  and  the  subse- 
quent Alterations  effected  by  the  Statute  7  Will.  IV.  Sf  1  Vict.  c.  26. 

Effect  of  Statute  of  Uses  to  make  Lands  Inalienable  except  by  act  inter  vivos — Strong 
bent  of  the  times  in  favour  of  Devising  brought  about  the  Stat.  32  Hen.  VIII.  c.  1. — 
Lands  again  became  devisable — Doctrines  of  the  Court  of  Chancery  adopted  in  the 
Construction  of  Wills — Executory  Devises  arose — Their  Nature — Executory  Bequests 
of  Personal  Estate. 

The  Modern  Statute  of  Wills,  1  Vict.  c.  26. — General  Observations  as  to  its  Effect — 
Testamentary  Power  under  this  Act — General  Rules  for  the  Construction  of  some  Pro  ^ 
visions  in  Wills — of  some  particular  Words — As  to  Lapse. 

One  most  important  consequence  of  tlie  Statute  of  Uses  was,  that  all 
lands  not  devisable  by  custom,  once  more  became  inalienable,  excepting 
by  conveyance  to  take  effect  in  the  lifetime  of  the  proprietor.  This  was 
one  of  the  professed  objects  of  the  statute,  so  that  the  Court  of  Chancery 
could  not  again  attempt  to  give  a  power  to  devise  real  estate  of  its  own 
authority. 

However  the  bent  of  the  times  inclined  so  strongly  in  favour  of 
alienation  by  will,  and  it  offered  such  a  convenient  mode  of  settling 
men's  estates  after  their  deaths,  and  providing,  by  means  of  charges 
and  otherwise,  for  the  different  branches  of  their  families,  that  it  was 
very  soon  found  expedient  to  establish  the  power  of  devising  lands  by 
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legislative  sanction.  Accordingly  in  the  thirty-second  year  of  Hen. 
VIII.  it  was  enacted,  that  every  person  having  a  sole  estate  or 
interest  in  fee  simple  in,  or  seised  in  fee  simple  in  coparcenary  or  in 
common  of,  any  lands  or  hereditaments,  should  have  full  power  to 
devise  two-thirds  of  those  held  in  Chivalry,  and  the  whole  of  those 
held  in  Socage,  to  any  person  except  bodies  politic  or  corporate,  by 
his  last  will  and  testament  in  writing  (a).  Subsequently,  by  means  of 
the  alteration  of  tenures  effected  by  the  statute  of  Charles  II.,  which 
abolished  military  tenures,  all  freehold  land  became  devisable. 
Copyholds  also  became  indirectly  devisable  by  surrenders  to  the  use 
of  the  will  of  the  tenant,  by  its  being  held  that  the  will  operated  as  a 
declaration  of  the  use  {b). 

A  will  of  lands  thus  again,  after  an  interval  of  nearly  five  hundred 
years,  became  a  legal  mode  of  alienation  of  lands  and  hereditaments. 
But  a  will  under  the  statute  of  Hen.  VIII.  was  not  so  much  in  the 
nature  of  an  Anglo-Saxon  testament,  as  of  a  conveyance  passing  the 
freehold  according  to  the  intent,  or  declaring  the  uses  to  which  the  land 
should  be  subject  (c).  One  consequence  resulting  from  this  was,  that 
every  devise  of  land  was  necessarily  specific,  and  that  a  will  could  only 
pass  the  lands  of  which  the  testator  was  seised  at  the  timeof  making  his 
will  {d)\  and  so  the  law  remained  till  the  passing  of  the  Act  of  the  1 
Vict.  c.  26,  to  be  presently  mentioned. 

The  Court  of  Chancery  would  naturally  be  looked  to  to  furnish  to 
the  Courts  of  Law  rules  of  Construction  for  this  description  of  instru- 
ment, almost  new  to  the  Courts  of  Law,  but  familiar  to  the  Court  of 
Chancery;  hence,  as  will  be  more  particularly  noticed  hereafter,  liberal 
rules  of  construction  were  applied  by  the  Courts  of  Law  to  devises,  which 
were  not  admitted  in  the  construction  of  deeds  (e).  It  became  a  principle 
of  law,  as  it  was  of  the  Court  of  Chancery,  that  a  devise  was  to 
be  expounded  to  pursue  if  possible  the  will  of  the  devisor,  who  for 
want  of  advice  or  learning  might  have  omitted  the  legal  or  proper- 
phrases  ;  the  most  unbounded  indulgence  was  shown  to  the  ignorance,. 

(a)  32  Hen.  VIII.  c.   1.  explained  by  stat.  the  power  of  devising  upon  an  uniform  footing. 

34  &  3_5  Hen.  VIII.    c.  5  ;  Jarman  on  Wills,  (c)   See  2  Bla.  Coram.  378. 

i.  p.  27  ;   femes  covert,  infants,  lunatics,  and  {d)  Hayes'  Introd.  to  Conveyancing,  i.  343. 

idiots  were  excepted.  (e)  The  Common  Law  will  expound  a  will 

(i)   Powell  on  Devises,  by  Jarman,  i.  p.  6,  according  to  equity,  Lord  Coke,  6  Rep.  16  a, 

7  ;  Harg.  note  (1)  to  Co.  Litt.  Ill  b.    By  the  Wylde' s  cd.s,e  ;  etv.  3  Rep.  21  a.  In  early  times 

Stat,  of  Frauds,   29  Car.   II.  c.   3,  §    5,   the  there  was  a  distinction  between  what  miglit  be 

attestation  of    three  or  more    witnesses    was  devised  according  to  the  rules  of  law  and  of 

made  necessary  to  a  will  of  lands.     The  new  equity,  thus  a  possibility  might  be  devised  in 

Act,    1  Vict.   c.   26,   which  will  presently  be  equity,  but  not  at  law,  Tothill,  213,   9  Car.  I. 

noticed,  has  repealed  all  these  Acts,   and  put  See  the  late  Act,  1  Vict.  c.  26,  infra. 
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unskilfulness,  and  negligence  of  testators  (a)  ;  and  wills  were  ex- 
pounded rather  on  their  own  particular  circumstances  than  by  any 
general  rules  of  positive  law  (&) ;  though,  since  equitable  interests 
have  become  so  largely  the  subject  of  conveyances,  the  rules  of  con- 
struction to  be  applied  to  deeds  and  wills  have  been  in  a  great  degree 
assimilated  (c),  as  we  shall  see  in  a  subsequent  Chapter,  where  the 
leading  doctrines  as  to  the  Construction  of  deeds  and  wills  are  given. 

The  liberal  construction  which  was  put  upon  devises  under  the 
statute  of  Hen.  VIII.,  introduced  a  new  description  of  substantive 
gifts  to  be  enjoyed  in  futuro,  cognizable  at  law,  under  the  name  of 
Executory  Devises.  The  estates  so  acquired  were  inconsistent  with 
the  rules  of  limitation  in  conveyances  at  common  law,  and  it  may  be 
proper  here  to  explain  their  nature. 

The  following  is  given  by  Mr.  Jarman  as  a  definition  of  this  kind  of 
devise  : — "  An  executory  devise  is  a  limitation  by  will  of  a  future  estate 
or  interest  in  land,  which  cannot  consistently  with  the  rules  of  law 
take  effect  as  a  remainder  ;"  he  adds,  "  every  interest  which  is  not 
preceded  by  an  estate  of  freehold  created  by  the  same  will,  or  which 
being  so  preceded,  is  limited  to  take  effect  hefore  or  after,  and  not  at 
the  expiration  of  such  prior  estate  of  freehold,  is  an  executory  devise"(c?). 
No  limitation  is  construed  to  be  an  executory  devise,  if  it  may, 
according  to  the  state  of  the  objects  at  the  death  of  the  testator,  take 
effect  as  a  remainder  (e). 

Executory  devises,  as  regards  freeholds,  are  of  two  sorts;  first,  where 
the  devisor  disposes  of  the  whole  fee,  but  qualifies  that  disposition  and 
declares  that,  in  the  event  of  some  future  contingency,  the  estate  so 
devised  shall  go  over  to  some  other  person  {f). 

The  second  kind  is,  where  the  devisor  without  parting  with  the  im- 
mediate fee  gives  a  future  estate  of  freehold  to  arise  upon  a  contingency, 
or  at  a  period  certain,  unpreceded  by,  or  not  having  the  requisite 
connection  with,  any  immediate  freehold  to  give  it  effect  as  a 
remainder  {g). 

An  executory  devise,  therefore,  is  analogous  to  a  future  use  (h),  and 
the  same  limits  are  applied  to  each  as  regards  the  doctrine  of  Per- 
petuities.    But  there  is  this  distinction,  that  by  an  executory  devise, 

(a)  2  Bla.  Comm.  381  ;  Jarman  on  Wills,  (e)  Fearne's  Ex.  Dev.  by  Butler,  387.  394  ; 

i.  315.  Jarman,  ubi  supra. 

(5)  2  Bla.  Comm.  382.  (/)  Cruise,  Devise,  c.  17,  vi.  p,  366,  et  seq. 

(c)  See  Touchstone  by  Preston,  522.534;  \g)  Cruise,  Devise,  c.  18,  vi.  p.  377,  e<  sc?. 
Hayes'  Introd.  i.  126.  Fearne,  by  Butler,  395,  6,  et  seq. 

(d)  1    Jarman    on   Wills,    778  ;     and  see  (h)  v.  supra,  p.  455. 
Fearne's  Executory  Devises,  by  Butler,  p.  395. 
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the  freehold  itself  is  transferred  to  the  future  devisee  substantively, 
without  any  reference  to  the  Statute  of  Uses  (a),  just  as  the  dominium 
directum  of  an  alodial  estate  might  have  been  conferred  whilst  such 
an  interest  in  land  existed. 

Estates  may,  however,  be  raised  through  the  agency  of  Uses  by 
devise,  as  well  as  by  conveyance  inter  vivos.  When  that  agency  is 
employed  by  a  devisor,  the  limitations  are  subject  throughout  to  the 
same  rules  as  similar  limitations  contained  in  a  conveyance.  But  in 
order  to  effect  the  intention  of  a  devisor,  recourse  to  the  circuitous 
medium  of  uses  is  in  no  case  necessary ;  for  it  is  a  testator''s  peculiar 
privilege  to  be  able  to  dispose  at  will,  not  only  in  accordance  with  the 
rules  of  the  common  law,  but  in  modes  which  do  not  conform  to  the 
law  (Z>) ;  in  short  the  power  of  moulding  the  legal  ownership  of  land 
by  conveying  inter  vivos  to  uses,  or  by  devising  to  uses,  and  the  power 
of  moulding  that  ownership  by  devising  simply  and  directly  to  the 
intended  objects,  without  the  machinery  of  uses,  are,  as  regards 
freehold  interests,  precisely  co-extensive  (c). 

One  important  quality  connected  with  executory  devises,  is  their 
indestructibility ;  that  is,  neither  by  design  or  accident  can  the  estate 
given  by  an  executory  devise  be  destroyed.  This  is  described  to  be  the 
essential  differeucee  between  a  contingent  remainder  and  an  executory 
devise  (d).  All  the  reasons  which  operated  to  make  contingent  remain- 
ders destructible,  depended,  as  we  have  seen,  upon  the  necessity  for  the 
continuity  of  the  seisin  being  kept  up  throughout  the  whole  series  of  limi- 
tations, the  contingent  remainder  being  one  ;  but  this  could  not  apply  to 
an  executory  devise,  which  was  a  distinct  and  substantive  gift  wholly 
independent  of  any  other  gift  contained  in  the  will,  and  did  not  even 
require  the  operation  of  the  Statute  of  Uses  to  give  it  effect;  and 
which  conferred  the  seisin,  to  the  extent  of  the  estate  given,  directly  on 
the  happening  of  the  event  on  which  it  depended.  Hence  the  differ- 
ence in  regard  to  destructibility  is  a  mere  fortuitous  circumstance  (e), 
and,  as  has  already  been  observed,  may  now  he  considered,  in  effect, 
as  at  an  end.  A  fine  did  not  affect  an  executory  devise,  for  the  title  of 
the  executory  devisee  was  not  through,  or  as  privy  to,  the  previous 
taker;  it  was  soon  settled  that  the  supposed  recompense  in  a  re- 
covery, could  not  in  principle  be  extended  to  an  executory  devise  : 


(a)  2  Bla.  Comm.  334.  whatever  in  the  estate  out  of  which,  or  after 

(b)  Hayes'  Elem.  View,  p.  32.  which,  it  is  limited,"  p.  417,  Butler's  ed. 

(c)  Ibid.  33.  (e)  "  From  this  sketch  it  will  appear  how 

(d)  Mr.  Fearne,  in  his  celebrated  work,  says  small  a  portion  of  our  law  was  the  result  of 
"  It  is  a  rule  that  an  executory  devise  cannot  desiffn,"  Hayes'  Introd.  i.  128. 

be  prevented  or  destroyed  by  any  alteration 
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hence  arose  the  absolute  necessity  of  applying  to  executory  devises, 
directly,  the  rule  against  Perpetuities  (a). 

Executory  Bequests  are  independent  of  the  Statute  of  Uses,  but  it 
may  be  observed,  that  as  the  statute  had  no  application  to  the  transfer 
though  it  had  to  the  creation  of  chattel  interests  in  land,  when  a  term  was 
once  created  or  drawn  out  from  the  inheritance,  it  was  left  to  the  common 
law;  the  consequence  was  that  the  legal  interest  in  a  leasehold  for  years 
could  not  be  transferred,  shifted,  modified  and  varied,  with  the  same  faci- 
lity as  the  legal  interest  in  the  freehold.  This  deficiency  was  supplied 
by  the  liberal  basis  on  which  testamentary  dispositions  were  ultimately 
placed  {b),  by  which  limitations  of  future  interests  in  chattels  were 
permitted  to  have  effect  as  executory  devises  or  bequests,  where  other- 
wise the  words  of  the  will  would  be  void  (c).  Thus  by  executory 
bequest,  a  term  of  years  might  be  given  to  one  man  for  his  life  and 
afterwards  limited  over  to  another,  which  could  not  be  done  by 
deed  {d).  These  executory  bequests  participated  in  the  common 
quality  of  not  being  capable  of  being  barred.  Therefore  corresponding 
limits  as  regards  perpetuities  have  been  applied  to  them  as  to  execu- 
tory devises  of  estates  of  inheritance  (e). 

The  other  inconvenience  resulting  from  the  Statute  of  Uses,  which 
it  was  thought  necessary  to  remed}',  may  perhaps  be  conveniently 
deferred  until  the  subsequent  legislative  provisions  in  regard  to  the 
power  of  devising  have  been  explained,  so  that  the  subject  may  not  be 
broken.  I  proceed,  therefore,  to  give  a  short  account  of  the  leading 
provisions  of  the  late  Act  for  the  regulation  of  Wills,  which  forms  an 
epoch  in  this  branch  of  our  jurisprudence  (/). 

(fl)  See  Mr.   Hargrave's   argument   (from  Commentary  on  this  Act,  commencing  p.  341 

Law  Tracts,  p.  518),  Butler's  ed.  of  Fearne's  of  his  Introduction  to  Conveyancing,  is  written 

Ex.   Dev.  p.  444.     But  an  executory  devise  in  the  best  style  of  any  part  of  liis  excellent 

equally  as  a  contingent  remainder  or  springing  work.     He  commences  with  an  account  of  the 

use  limited  to  arise  after  an  estate  tail,  will  be  general  state  of  the  old  law,  and  he  clearly 

barred  by  a  disentailing  deed,  as  it  would  have  points  out  where  its  defects  have  been  effectu- 

been  by  a  recovery,  for  then  the  estate  tail  is  ally  corrected, — where  the  Act  may  be  consi- 

tuincd  into  a  fee  which   is  paramount  to  the  dered  as  having  failed  of  its  objects,  and  where 

future  limitations  ;    and  for  this  reason  it  is  the  policy  of  its  provisions  are  open  to  doubt. 

that  such  a  limitation  may  be  made  without  In  this  respect  I  would  particularly  refer  to  p. 

infringing  the  rule  as  to  perpetuities,  Lewis  368  to  370.   Mr.  Sweet  has  added  to  his  edition 

on  Perpetuities,  p.  6f)4.  of  the  2nd  volume  of  Blackstone's  Commen- 

{h)  Hayes'  Introd.  122,3;  supra,  p.  194,  5.  taries,  (p.  379),  in  a  tabular  form,  a  summary 

(c)  Fearne,  ed.  Butler,  38G.  of  the  old  and  new  law  in  reference  to  testa- 

{d)  2  Bla.  Comm.  174.    This,  as  has  before  mentary  dispositions,  from  which  the  student 

been  been  observed  (sup.'p.  195),  was  brought  and  practitioner  may  see  at  one  view  the  na- 

about  by  means  of  the  Court  of  Chancery.  ture  of  the  alterations  which  have  been  effected 

(e)   Cruise,  Devise,  ch.  19.  vi.  395.  by  the  late  statute. 

(/)   1  Victoria,  c.  26.    Perhaps  Mr.  Hayes's 
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The  first  and  most  important  feature  of  the  Act  is,  that  it  propounds 
one  law,  to  all  testators,  as  to  every  species  of  property  and  every  mode 
of  dominion.  No  will  made  by  any  person  under  the  age  of  twenty- 
one  years  is  valid  {a),  nor  is  any  will  (b),  unless  it  be  signed  by  the 
testator,  or  by  some  other  person  in  his  presence  and  by  his  direction, 
which  signature  must  be  made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  Avitnesses,  present  at  the  same  time,  and  such 
witnesses  must  attest  and  subscribe  the  will  in  the  testator's  presence  ; 
but  no  form  of  attestation  is  necessary,  nor  is  any  other  publication 
required  (c).  Appointments  by  will  under  Powers  must  be  executed  in 
the  same  manner  (c?)  ;  in  all  the  very  same  formalities  must  be  observed, 
whatever  may  be  the  ceremonies,  if  any,  prescribed  or  dispensed  with 
in  the  creation  of  the  power  (e). 

As  regards  the  Power  of  Testamentary  Disposition,  it  is  extended  ex- 
pressly to  all  customary  freeholds  and  copyholds,  and  to  all  estates  pur 
autre  vie,  and  to  every  species  of  contingent  executory  and  future  inte- 
rest, to  rights  of  entry  (/),  and  to  all  real  and  personal  estate  which  the 
testator  may  acquire  after  the  execution  of  his  will,  or  Mhich  he  may  be 
entitled  to,  at  law  or  in  equity,  at  his  death,  and  which,  if  not  devised  or 
bequeathed,  would  devolve  on  his  heir,  or  on  the  heir  of  his  ancestor, 
or  on  his  executor  or  administrator  {g).  Thus  after  centuries  spent  in 
the  acquisition  of  imperfect  rights,  won  at  different  times,  by  different 
means,  and  as  variously  exercised,  the  legislature  has  at  once  made  a 
full  concession  of  the  testamentary  power,  as  regards  the  subject- 
matter,  establishing  the  same  amplitude  of  dominion,  and  the  same 
standard  of  competency  as  to  both  real  and  personal  estate  of  every 
denomination  (A).  In  effect  as  regards  testamentary  disposition,  the 
incidents  of  alodial  dominion  have  been  restored;  as  they  were  in  re- 
spect of  gifts  inter  vivos  to  a  great  extent  by  the  introduction  of  uses, 
and  as  they  have  been  continued  by  modern  trusts. 

Some  specific  alterations  are  made  in  regard  to  the  revocation  of 
wills,  which  I  pass  over,  in  order  to  come  to  those  of  more  general 

(a)  §  7.  The  testamentary  capacity  of  mar-  (/)   §3. 

ried  women  is  left  as  it  was,  §  8.  (g)  Ibid,  and  sect.  23.     Mere  rights  of  ac- 

(J)  There  is  an  exception,  §  11  and  12,  as  tion  are  excluded.  Estates  tail,  and  hopes  of 
regards  the  wills  of  soldiers  and  mariners.  succession,  from  their  nature  are  not  suscep- 
Soldiers  by  the  Roman  law,  as  we  have  seen,  tible  of  devise  ;  and  a  joint  tenant  is  still  ex- 
were  excused  from  complying  with  any  of  the  eluded,  as  nothing  would  devolve  on  the  re- 
ordinary  formalities  relating  to  devises.  joresentatives  of  the  joint  tenant,  if  there  were 

(c)  §  y.  no  devise.  Haves'  Introd.  375. 

(d)  §  10.  (h)  Hayes''lntrod.  p.  373. 

(e)  Hayes'  Introd.  i.  p.  366. 
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interest  and  application.     And,  first,  as  regards  the  rules  which  are 
introduced  as  to  the  Construction  of  wills  generally  (a). 

Every  will  is  to  speak  and  take  effect  with  reference  to  the  real  and 
personal  estate  comprised  in  it  (5),  as  if  it  had  been  executed  immedi- 
ately before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will  (c).  A  residuary  devise,  unless  a  contrary  intention 
shall  appear  by  the  will,  is  to  include  the  subject-matter  of  every  de- 
vise which  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise  being  con- 
trary to  law,  or  otherwise  incapable  of  taking  effect  {d).  A  general 
devise  of  the  testator's  land  includes  copyhold  and  leasehold,  as 
well  as  freehold  land,  unless  a  contrary  intention  appear  by  the 
will  (e).  Devises  and  bequests  in  general  terms  operate  as  executions  of 
general  powers  over  real  and  personal  estate,  provided  the  terms  of 
the  description  would  comprise  them,  if  they  were  the  testator's  own 
real  or  personal  estate  {f).  Where  real  estate  is  devised  to  any 
person  without  any  words  of  limitation,  such  devise  is  to  be  construed 
to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a 
contrary  intention  shall  appear  by  the  will  (^).  And  where  any  real 
estate  (other  than  or  not  being  a  presentation  to  a  church)  shall  be 
devised  to  any  trustee  or  executor,  such  devise  shall  be  construed  to 
pass  the  fee  simple,  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of,  unless  a  definite  term,  or  an  estate  of 
freehold,  be  thereby  expressly  or  impliedly  given  (A).  And  trustees  under 
an  unlimited  devise,  without  any  gift  of  the  beneficial  interest  in  the 
surplus  rents  to  a  person  for  life,  or  with  such  a  gift  where  the  pur- 
poses of  the  trust  extend  beyond  the  life  of  the  cestui  que  trust  for  life, 
take  the  whole  interest  disposable  by  the  testator  (i). 

Next  as  to  the  construction  of  particular  words  (k).  The  words, 
"die  without  issue," — "die  without  leaving  issue," — "have  no  issue," 
or  other  words  importing  a  want  or  failure  of  issue  of  any  person, 
either  in  his  lifetime,  or  at  his  death,  or  an  indefinite  failure  of  his 

(a)  These  clauses   belong  properly  to  the  gards  residuary  gifts  of  personal  estate.     See 

Chapter  on  the  Construction  of  Deeds  and  Jones  v.  Mitchell,  1   Sim.   &  S.   294,  Sir  J. 

Wills  in  this  Book;  but  here,  as  on  other  occa-  Leach  ;  Shelf,  on  WiUs,  283. 

sions,  I  have  thought  it  best  to  put  the  leading  (e)   §  26. 

provisions  of  the  statute  all  together  for  gene-  (j)  §  27. 

ral  reference.  (jr)  §28.    This  was  one  of  the  great  objects 

(S)  As  to  the  effect  of  this  rule,  see  some  that  the  late  Mr.  Humphreys  laboured  to  ac- 

important  observations,  Hayes,  i.  p.  385  ;  and  complish. 

the  Summary,  p.  390.  (h)   §  30. 

(c)  §  24.  (i)    §  31. 

(d)  §  25.  This  vras  already  the  law  as  re-  (k)  Hayes,  i.  p.  384. 
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issue,  in  any  devise  or  bequest  of  real  or  personal  estate,  are  not  of 
themselves  to  import  an  indefinite  failure  of  issue.  But  that  Act  is  not 
to  extend  to  cases  where  such  w^ords  import  if  no  issue  described  in  a 
preceding  gift  shall  be  born,  or  if  there  shall  be  no  issue  vrho  shall 
live  to  attain  the  age,  or  othervk^ise  answer  the  description  requisite 
for  obtaining  a  vested  interest  by  a  preceding  gift  to  such  issue  (a). 

One  important  operation  of  this  new  rule  of  construction,  as  regards 
the  words  "  dying  without  issue,"  and  the  like,  will  be  that  as  regards 
real  estate  it  will  change  a  devise  to  A.  and  his  heirs,  or  to  A.  without 
words  of  limitation,  and  if  he  shall  die  without  issue  then  over  to  B., 
from  an  estate  tail  by  implication  in  A.  with  remainder  to  B.,  into  a  fee 
in  A.  subject  to  an  executory  devise  to  B.  to  take  effect  in  the  event  of 
the  death  of  A.  without  issue  living  at  his  death  (b).  And  as  to  per- 
sonal estate,  the  statutory  rule  of  construction  will  change  a  bequest 
to  A.,  and  if  he  shall  die  without  issue,  over  to  B.,  from  an  absolute 
interest  in  A.  (the  gift  over  having  been  void  for  remoteness,)  into  a 
bequest  to  A.  of  the  whole  interest,  defeasible  by  an  executory  bequest 
over  to  B.  to  take  effect  in  the  event  of  A.'s  death  without  issue  then 
living  (c). 

As  regards  Lapse  (d),  when  any  person  to  whom  an  estate  tail,  or  an 
estate  in  quasi  entail,  (that  is  where  the  subject  is  an  estate  pur  autre 
vie,)  shall  die  in  the  lifetime  of  the  testator,  leaving  issue  who  would 
be  inheritable  under  such  entail,  and  any  such  issue  shall  be  living  at 
the  death  of  the  testator,  such  devise  will  not  lapse,  but  will  carry  the 
estate  to  the  issue  in  tail  living  at  the  testator's  death,  in  the  same 
manner  as  if  the  devisee  had  died  immediately  after  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  will  (e). 

As  regards  gifts  to  the  testator's  own  issue,  where  any  person,  being 
a  child  or  other  issue  of  the  testator,  to  whom  any  real  or  personal 
estate  shall  be  devised  or  bequeathed  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such  person,  shall  die  in  the 
lifetime  of  the  testator,  leaving  issue,  and  any  such  issue  of  such  per- 
son shall  be  living  at  the  death  of  the  testator,  such  devise  or  bequest 
will  not  lapse,  but  will  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will  (/).  It  will  have  been  noticed  that 
all  the  enactments  in  regard  to  construction,  other  than  those  relating 

(a)  §  29.  (c)  Ibid.  i.  401. 

(6)  Hayes,  i.  p.  399.     This,  in  the  result,  (d)  Ibid.  i.  376.  404,  et  seq. 

will  frequently   violate  the  intentions,  as  is  (e)  §  32. 

pointed  out  in  the  same  page;  and  see  p.  400  (/)  §  33.     Mr.  Hayes  considers  that  these 

and  401 ;  et  y. infra,  Construction  of  Deeds,  &c.  enactments  leave  untouched  the  common  case 
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to  devises  to  trustees  and  executors,  are  subject  to  being  qualified  by  a 
contrary  intention  to  be  collected  from  the  will,  which  intention  must 
be  collected  from  the  whole  will,  according  to  the  ordinary  rules,  as  will 
be  hereafter  explained. 

This  important  statute,  as  will  have  been  partly  observed  by  what 
has  been  already  stated,  has  put  an  end  to  many  questions  that  arose 
upon  the  original  Statute  of  Wills ;  indeed,  that  was  one  of  the  main 
objects  of  the  statute.  It  may  be  further  observed,  that  by  the  doctrine 
of  construction,  merely,  revocation  by  alteration  of  the  estate  of  the 
testator  in  the  thing  given,  in  the  interval  between  the  date  of  his  will 
and  the  death,  would  necessarily  have  fallen  to  the  ground,  but  this 
has  been  additionally  provided  for  by  express  enactment  {a).  Again, 
intestacy,  as  to  either  real  or  personal  estate,  can  no  longer  occur, 
unless  from  omission  to  comply  with  the  requisitions  of  the  statute,  or 
from  the  omission  of  a  general  gift  absolute  or  residuary,  or  from  the 
total  or  partial  lapse  or  failure  of  the  general  gift  itself  (6). 

What  has  been  said  may  be  sufficient  to  give  a  general  view  of  the 
leading  features  of  the  statutory  law  in  regard  to  testamentary  dispo- 
sition. I  now  propose  to  resume  the  consideration  of  the  consequences 
which  resulted  from  the  Statute  of  Uses,  and  the  further  legislative 
enactments  which  it  occasioned. 

Section  II. — Stat.  27  Hen.   VIII.  for   the  Enrolment  of  Bargains 

and  Sales. 

There  was  another  important  alteration  produced  by  the  Statute  of 
Uses,  besides  the  extinction  of  the  power  of  devising  real  estates,  which 
was  considered  to  call  for  legislative  interference.  As  uses  might  be 
raised  by  parol,  so  also,  by  the  effect  of  the  statute,  estates  might  be 
created  by  parol.  With  a  view  to  restore  in  some  measure  the  policy 
of  the  common  law  in  adding  notoriety  to  the  transfer  of  property,  it 
was  enacted  by  the  27th  Hen,  VIII.  c.  16,  that  no  lands,  tenements, 
or  hereditaments  should  pass,  alter,  or  change  from  one  to  another, 
whereby  an  estate  of  inheritance  or  freehold  should  be  made,  or  take 
effect  in  any  person,  or  any  use  thereof  be  made,  by  reason  only  of  any 
bargain  and  sale  thereof,  except  the  same  bargain  and  sale  were  made 
by  writing  indented,  sealed,  and  enrolled  within  six  lunar  months  after 

of  a  gift  to  "  sons,"  "  daughters,"  or  "  cliil-  prevent  the  operation  of  the  will,  with  respect 
dren,"  as  a  class,  Hayes,  i.  406,  7.  to  such  estate  or  interest  in  such  property  as 
(a)  By  §  23,  it  is  declared,  that  no  con-  the  testator  shall  have  jiower  to  disj)ose  of  by 
veyance  or  other  act  made  or  done  subse-  will  at  his  death.  The  old  law  on  this  subject 
quently  to  the  execution  of  the  will  of  or  rela-  may  be  seen,  Shelford  on  Wills,  200—220. 
ting  to  any  real  or  personal  estate  therein  (i)  See  Hayes,  i.  p.  301,  2,  where  the  en- 
comprised,  except  an  act  by  which  the  will  larged  scope  of  a  residuary  devise,  by  reason 
shall  be  revoked  according  to  the  Act,  shall  of  the  Act,  is  concisely  stated. 
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the  date  thereof,  or  after  delivery,  if  there  were  no  date  (a).  But 
there  was  an  omission  in  this  statute  which  deprived  it  of  its  intended 
effect.  Chattel  interests,  which  had  become  fixed  and  permanent  (Z>), 
were  held  not  to  be  included  in  the  Statute  of  Enrolments,  consequently 
bargains  and  sales,  creating  terms  for  years,  did  not  require  to  be  en- 
rolled. A  secret  bargain  and  sale,  upon  some  pecuniary  consideration, 
(the  semblance  of  value  and  the  allegation  of  payment  being  still 
requisite,)  to  one  for  years,  gave  him  the  use  under  the  general  rule  of 
equity,  and  the  legal  estate  under  the  Statute  of  Uses.  After  some 
hesitation,  it  was  considered  that  the  legal  estate  so  vested  in  the 
person  in  whose  favour  the  bargain  and  sale  was  made,  rendered  him 
capable  of  accepting  a  release  of  the  freehold  or  reversion,  without  the 
necessity  of  a  jDrevious  actual  entry.  This  furnished  the  means  of 
introducing  a  secret  mode  of  conveyance  by  bargain  and  sale  and 
release,  or  as  it  is  called  by  lease  and  release,  which  became  the  uni- 
versal assurance  of  the  realm.  This  mode  of  conveyance  was  held  to 
be  equivalent  to  a  feoffment  (c),  but  there  was  this  difference,  that  its 
operation  having  originally  been  derived  from  the  application  of  the 
equitable  doctrine  of  uses,  a  lease  and  release,  however  extensive  in  its 
terms,  passed  no  more  than  the  conveying  party  could  lawfully  grant,  and 
therefore  was  incapable  of  effecting  a  disseisin,  or  causing  a  forfeiture. 

A  lease  and  release  therefore,  operating  by  the  effect  of  the  Statute  of 
Uses,  became  another  mode  of  legal  conveyance,  in  addition  to  those 
before  described.  "If,"  says  Mr.  Hayes  (writing  before  the  late  stat. 
8  &  9  Vict.  c.  106),  "we  consider  the  release  of  a  remainder  or  reversion 
as  differing  from  a  grant,  only  in  the  circumstance  that  the  person  to 
whom  it  is  made  has  already  a  place  in  the  tenancy,  the  terms  Feoffment 
and  Grant  will  comprise  all  the  freehold  assurances  now  remaining  at  the 
common  law  (c?),  and  these,  together  with  bargains  and  sales,  and  cove- 
nants to  stand  seised,  operating  under  the  Statute  of  Uses,  comprise  all 
the  modes  of  conveyance  by  which  a  legal  estate  of  freehold  can  now  be 
created  inter  vivos"  (e).  Now  by  the  statute  8  &  9  Vict.  c.  106,  above 
referred  to  (/),  all  corporeal  tenements  and  hei-editaments  may,  as 
regards  the  immediate  freehold,  be  conveyed  by  Grant  simply  (g). 

The  next  subject  for  consideration  will  be  the  nature  and  character 
of  Uses  after  the  Statute  of  Uses  had  been  passed. 

(a)  See  2  Sanders  on  Uses,  p.  44.  54;  Sug.  by  Ite  owner  of  the  inheritance,  2  Bla.  Com. 
Introd.  to  Gilbert,  p.  1.     Thus  further  carry-       142. 

ing  out   the  policy  of   Constantine's    Edict,  (c)  2  Bla.  Comm.  339. 

which  has  been  so  often  referred  to.  (d)  Hayes'  Elem.  View,  9  ;  etv.  sup,  161-4. 

(b)  By  2  Hen.  VIII.  c.  15,  persons  entitled  (e)  Ibid.  p.  13. 
to  terras  for  years  were  protected  against  their  (/ )   §2. 

estates  being  defeated  by  recoveries  suffered  (ff)  V.  sv^jva,  p.  291. 
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CHAPTER  VI. 

USES  AFTER    THE    STATUTE    OF    USES,    27    HENRY    VIH.— THEIR 

NATURE  AND  QUALITIES. 

Object  of  the  Statute  of  Uses — Old  Modes  of  Conveyance  to  Uses  continued,  with  and 
without  Transmutation  of  Possession — Requisites  of  an  Executed  Use — Consideration. 

The  Seisin  was  a  Seisin  in  fact — Use  created  by  any  Words  indicating  Intent — Many 
Incidents  of  Use  in  its  Fiduciary  State  extinguished — Consequences  as  regards  the 
Feoffee — and  the  Cestui  que  Use. 

Any  Person  having  a  Legal  Estate  of  Freehold,  may  be  seised  to  an  Use — The  Seisin 
must  be  at  Common  Law — Estate  in  Fee  Simple,  Fee  Tail,  for  Life,  or  for  Years — 
Incorporeal  Hereditaments  within  the  Statute. 

Nature  and  kinds  of  Uses  that  might  be  limited — Future  Uses — Uses  that  conform  to  the 
haw,  and  e  contra — Springing  Uses — Shifting  Uses — Scintilla  Juris — Powers — Doc- 
trine of  Perpetuities  applied  to  Future  Springing  and  Shifting  Uses — Resulting  Uses 
executed — Their  Nature, 

Re-introduction  of  Direct  Permanent  Trusts  of  Real   Estate. 

The  object  with  which  the  Statute  of  Uses  was  introduced,  appears 
to  have  been  to  extinguish   uses  as  distinct  from  possession  or  legal 
ownership,   "  to  extirpate  them  by  the  roots,"  and  with  them  "  the 
mean  to  transfer  lands  and  tenements  without  any  solemnity  or  act 
notorious";  but  the  construction  put  upon  the  Act  as  passed  was,  that 
it  was  not  intended  that  the  practice  of  conveying  to  uses  should  be 
abolished,  but  only  that  the  estate  of  the  feoffee  should  be  transferred  to 
the  person  entitled  to  the  use  (a).    In  fact,  the  old  modes  of  conveyance 
were  continued,  and  legal  operation  was  given  to  them  by  force  of  the 
statute  (6).    Thus  uses  continued  to  be  raised  by  conveyances  operating 
by  transmutation  of  possession,  and  operating  without  transmutation  of 
possession  ; — in  the  former  case  by  feoffment,  by  lease  and  release,  by 
fine  and  by  recovery, — in  the  latter  by  bargain  and  sale,  and  by  covenant 
to  stand  seised  (c) ;  and  from  the  passing  of  the  Statute  of  Uses,  bargains 
and  sales,  and  covenants  to  stand  seised,  had  to  be  added  to  the  list  of 
legal,  though  not  common  law  conveyances  (d). 

The  conveyance  itself,  when  there  is  a  transmutation  of  possession, 

(a)  Lord  Bacon's  Read.  33 ;  1  Co.  Rep .  seem  to  have  been  admitted  as  constituting 
124  a ;  Cruise,  i.  365  ;  Sanders  on  Uses,  i.  a  covenant  to  stand  seised ;  but  in  the  reign 
p.  86.  of  Mary  it  was  decided  that  there  must  be  a 

(b)  Lord  Bacon's  Read.  39  ;    Gilbert,  139,  deed,  as  indicative  of  a  settled   resolution, 
40  ;  Sanders,  i.   154,  5  ;  and  see  Shepherd's  Collard  v.  Collard,  2  Roll.  Ab.  788. 
Touchstone,  507,  §  4.  (d)  V.  supra,  477  ;  and  see   Hayes'  Introd. 

(c)  See  Butler's  note  to  Co.  Litt.  271  b,  iii.  i.  74,  75. 
3;  v.supra  p.  449.   At  first,  parol  declarations 
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now  as  before  the  statute,  needs  no  consideration  ;  nor,  as  the  maker 
thereby  departs  with  the  actual  possession  of  the  land,  is  any  considera- 
tion necessary  to  give  effect  to  the  uses.  But  in  the  case  of  a  Barp-ain 
and  sale,  and  of  a  Covenant  to  stand  seised,  as  the  bargainor  or  the 
covenantor  does  not  (independently  of  the  operation  of  the  Statute  of 
Uses)  divest  himself  of  the  possession  of  the  land,  a  consideration  is  still 
necessary  to  raise  the  use,  money  or  money's  worth,  in  the  instance  of 
a  bargain  and  sale  ; — though  a  farthing  expressed  to  be  paid,  or  rather 
acknowledged  under  seal  to  be  received,  suffices, — marriage  or  consan- 
guinity in  the  instance  of  a  covenant  to  stand  seised  (a).  Had  it  not 
been  for  certain  technical  requisites  in  regard  to  bargains  and  sales, 
and  covenants  to  stand  seised,  uses  would  probably  have  ceased  to  be 
raised  by  deeds  operating  by  transmutation  of  possession,  and  the 
Statute  of  Uses  would  have  been  the  sole  conveyance  (&). 

The  seisin  and  possession  which  is  brought  to  the  use  by  the  statute, 
is,  by  force  of  the  statute,  a  seisin  and  possession  in  fact,  not  in  law  ; 
not  a  mere  title  to  enter  upon  the  land,  but  an  actual  estate  (c).  It  is 
not  necessary  that  the  word  "use"  should  be  employed  in  order  to 
bring  the  statute  into  operation  ;  any  words  showing  the  intent  to  con- 
fer on  another  the  beneficial  title  are  sufficient,  even  in  a  deed  (d). 
But  notwithstanding  the  generality  of  the  words  in  the  statute,  namely, 
"  contract,  agreement,  will,  or  otherwise,"  it  has  always  been  held,  that 
contracts  which  contemplate  actual  conveyances  to  be  subsequently 
made,  do  not  raise  uses  within  the  statute  (e). 

As  the  statute,  the  instant  an  use  was  raised,  converted  it  into  an 
actual  possession  on  the  part  of  the  cestui  que  use,  a  great  number  of 
the  incidents  that  formerly  attended  it  in  its  fiduciary  state  as  regards 
the  feoffee  and  the  cestui  que  use,  were  now,  of  course,  at  an  end.  The 
land  could  not  escheat  or  be  forfeited  by  the  act  or  default  of  the 
feoffee,  nor  be  aliened  by  him  to  a  purchaser  discharged  of  the  uses,  nor 
be  liable  to  dower  or  curtesy  on  account  of  the  seisin  of  such  feoffee  ;  the 
reason  is,  that  the  legal  estate  never  vests  in  him  for  a  moment,  but  is 
instantaneously  transferred  to  the  cestui  que  use,  as  soon  as  the  use  is 
declared.  On  the  other  hand  as  the  use  and  the  land  were  now  con- 
vertible terms,  the  use  became  liable  to  dower,  curtesy,  and  escheat,  in 
consequence  of  the  seisin  of  the  cestui  que  use,  who  was  now  become,  in 
legal  language,  the  terre-tenant  also  ;  uses  likewise  as  we  have  seen 
were  no  longer  devisable  by  will  (/).  The  estate  of  the  cestui  que  use  also 

(a)  Hayes'  Elem.  View,  12,  13.  (e)  Sanderson  Uses,  p.  114;  Hayes' Introd. 

(b)  Ibid.  p.  14  ;  supra,  p.  450.  97. 

(c)  Cruise,  Use,  ch.  iii.  §  35,  p.  358.  (/)  2  Bla.  Com.  333  ;  Hayes'  Introd.  58. 

(d)  Hayes'  Elem.  View,  p.  50.  One  of  the  consequences  is,  that  when  a  mere 
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became  subject  to  all  the  rules  in  regard  to  estates  at  the  common 
law  {a)  ;  indeed,  such  was  tlie  aim  and  end  of  the  statute. 

On  reference  to  the  terms  of  the  statute,  it  will  be  seen  that,  in  order 
that  the  statute  may  operate  upon  the  uses  which  are  within  its  range, 
so  as  to  convert  them  into  possession,  there  must  be,  first  one  person 
seised  to  the  use  of  another ;  and,  secondly,  an  use  in  esse ;  but 
whether  it  be  limited  in  possession,  remainder,  or  reversion,  is  im- 
material (&). 

Though  it  was  at  first  doubted  whether  the  feoffee  must  not  be  seised 
in  fee  simple,  it  has  long  been  determined  that  tenant  in  tail  and 
tenant  for  life,  indeed  all  persons  having  a  legal  estate  of  freehold, 
may  be  seised  to  an  use.  If  the  use  is  greater  than  the  estate  out  of 
which  it  is  limited,  it  will  cease  upon  the  determination  of  that  estate, 
though  it  will  be  good  in  the  mean  time  (c). 

It  is  to  be  observed,  that  the  feoffee  or  grantee  to  uses,  in  reference 
to  this  statute,  is  always  a  person  whose  seisin  is  at  the  common  law  ; 
and,  as  respects  the  uses,  only  for  a  momentary  period  of  time.  The 
seisin  acquired  under  the  statute  itself  cannot  be  the  medium  of  serving 
an  use,  so  that  such  use  should  be  executed  as  a  legal  estate,  by  reason 
of  the  rule  which  has  been  adopted  in  the  construction  of  the  statute, 
which  will  be  noticed  hereafter,  that  no  use  can  be  raised  upon  an  use  (d). 
The  cestui  que  use  must,  as  before  mentioned,  be  a  different  person  from 
him  who  is  seised  to  a  use  ;  for  the  words  of  the  statute  are,  "  When 
any  person  or  persons  stand  or  be  seised,  &c.,  to  the  use,  confidence,  or 
trust  of  any  other  person  or  persons,""  &:c.  Lord  Bacon,  in  reference  to 
this  subject,  observes,  "  That  the  common  law  ought  so  to  be  ex- 
pounded, that  where  the  party  seised  to  the  use  and  the  cestui  que  use 
is  one  person,  he  never  taketli  by  the  statute,  except  there  be  a  direct 
impossibility  or  impertinency  for  the  use  to  take  eff'ect  by  the  common 
law  "  (e). 

An  estate  in  fee-simple  or  fee-tail,  for  term  of  life,  for  years,  or 
otherwise,  or  in  remainder  or  reversion,  may  be  limited  to  the  cestui 
que  use  if),  just  as  similar  quantities  of  interest  might  have  been 
limited  by  way  of  fiduciary  use,  and  which  interests  by  the  eff'ect  of 
the  statute  become  legal  estates. 

trustee  of  the  legal  estate  conveys  without  the  (a)  Cruise,  Use,  oh.  iii.  §  4,  p.  349. 

consent  of  the  beneficial  owner  of  the  legal  (b)  Sugd.  on  Powers,  i.  9,  ed.  1845  ;    et  v. 

estate  to  the  use  of  a  stranger,  such  use  though  Cruise,  i.  p.  349. 

unsupported  by  any  consideration,  and  even  (c)   Cruise,  Use,  ch.  iii.  p.  350,  351. 

with  Jiotice,  on  the  part  of  the  alienee,  confers  {d)  Hayes'  Elem.  View,  p.  16,  17. 

the  legal  estate  by  force  of  the  statute^  though  (<>)  Cruise,  Use,  ch.  iii.  §  2() ;    i.  p.  354. 

under   similar  circumstances  the    transfer  of  Many  illustrations  are  given,  p.  355,  e^  se?. 

an  use  could  not  have  been  sustained  before  {/)  Cruise,   Use,  ch.  iii.    vol.  i.    p.  354, 

the  statute.  §  23. 
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As  a  man  might  make  a  feoffment  to  the  use  of  his  wife  before  the 
statute,  so  now  the  use  in  such  case  is  executed  in  the  wife  by  the 
statute  (a). 

Not  only  corporeal  but  incorporeal  hereditaments,  such  as  advowsons, 
tithes,  and  rents,  are  within  the  statute  ;  so  that  where  lands  are  con- 
veyed to  A.  and  his  heirs,  to  the  use,  intent,  and  purpose  that  B.  or  that 
B.  and  his  heirs  may  receive  a  rent,  the  rent  is  executed  (b).  Nothing 
however  can  be  conveyed  to  uses,  but  that  of  which  a  person  is  seised, 
or  to  which  he  is  entitled  at  the  time,  for  in  law  every  disposal  supposes 
a  precedent  property.  No  person,  therefore,  can  convey  an  use  in  land, 
of  which  land  he  is  not  actually  seised  in  possession,  or  entitled  to  in 
remainder  or  reversion,  when  the  conveyance  is  made  (c). 

When  the  Statute  of  Uses  first  became  the  subject  of  consideration 
with  the  Courts  of  Law,  it  was  held  by  the  judges,  that  no  uses  should 
be  executed  which  were  limited  against  the  rules  of  the  common  law  ; 
and  the  courts,  as  will  presently  be  noticed,  have  so  far  adhered  to  this 
construction  of  the  statute,  that  the  same  technical  words  of  limita- 
tion are  now  required  in  the  creation  of  estates  through  the  medium  of 
uses,  as  in  the  creation  of  estates  at  common  law  (d).  But  the  statute 
having  enacted,  that  the  estate  of  the  feoffees  to  uses  should  ])e  vested 
in  the  cestui  que  use,  after  such  quality,  manner,  form,  and  condition, 
as  they  had  before,  in  or  to  the  use,  confidence,  or  trust  that  was  in 
them, — and  the  Court  of  Chancery,  having,  as  before  observed,  treated 
all  gifts  by  way  of  use  as  substantive  gifts,  and  therefore  permitted  a 
limitation  of  an  use  even  in  fee  or  in  tail  to  commence  hifuturo,  disre- 
garding the  laws  of  tenure  which  required  a  preceding  estate  of  freehold 
to  support  them  as  being  from  their  nature  wholly  inapplicable,  and 
having  also  held  that  the  use  or  right  of  enjoyment  might  change  from 
one  person  to  another  on  subsequent  events,  even  though  the  original 
use  were  granted  or  limited  in  fee — the  Courts  of  Law  in  process  of 
time  admitted  limitations  of  these  kinds  in  dispositions  by  way  of  use  ; 
and  held,  that  the  statute  would  execute  them  in  i\\Q  cestui  que  use,?ihev 
such  quality,  form,  and  condition,  as  he  had  in  the  use,  though  it  might 
be  contrary  to  the  rules  of  the  common  law  (e).  Thus,  if  an  estate  be 
conveyed  by  A.  to  B.  to  the  use  of  B.  for  life,  and  after  the  expiration 
of  a  year,  or  one  day,  or  any  other  limited  period,  from  his  death,  to 
the  use  of  his  children,  or  of  the  children  of  C. ;  in  neither  case,  the 

(a)  Ibid.  §  25.  {d)  Ibid,  ch.iv.  §  1  &  2,  p.  362,  3. 

(b)  Butler's  note  to  Co.  Litt.  271  b,  iii.  4.  (e)  Cruise,  Use,  ch.  i.  p.  363,  §  3  ;  Gilbert, 

(c)  Cruise,  Use,  cli.  iii.  p.  353,  §  20.     But  by  Sugd.  148.  152,  note  ;  2  Fonbl.  ]  /  ;  Hayes' 
now  by  stat.  8  &  9  Vict,  c.  106,  sup.  p.  291,  Introd.  115. 

contingent  interests  may  pass. 
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mode  of  limitation  being  only  capable  of  taking  effect  by  executory  use, 
and  not  by  way  of  remainder,  -will  the  children  be  defeated  by  reason 
of  the  interposition  of  the  interval  between  the  death  of  the  tenant  for 
life  and  the  time  when  the  interests  of  the  children  are  to  commence, 
as  would  be  the  case  on  a  similar  limitation  at  common  law ;  the  uses 
will  be  executed  in  them,  in  interest,  as  they  come  into  existence  (a),  to 
take  effect  in  possession  at  the  time  limited  after  the  death  of  the 
tenant  for  life.  Hence,  by  the  effect  of  the  statute,  two  classes  of  uses 
became  the  subject  of  legal  cognizance,  namely,  uses  which  did  con- 
form in  point  of  limitation  to  the  common  law,  and  uses  which  did 
not  conform  to  the  common  law  (b). 

As  to  uses  which  conform  to  the  common  law,  they  have  all  the 
qualities  and  incidents  of  estates  limited  purely  at  the  common  law  ; 
the  mode  of  their  creation  is  the  only  difference  (c).  Uses  so  limited 
are  governed  throughout  by  the  rules  of  the  common  law  {d) ;  thus,  when 
the  limitations  are  to  the  use  of  A.  for  life,  and  after  his  death  to  the 
use  of  the  children  of  B.,  no  child  born  after  the  determination  of  A.'s 
estate,  can  take  under  the  use  so  limited  to  the  children  ;  for  the  com- 
mon law  requires  that  the  remainder  should  not  only  vest,  but  vest 
indefeasibly  at  that  period  (e).  In  this  respect  uses  executed  by  the 
statute  did  not  exactly  conform  to  uses  in  their  fiduciary  state,  for  as 
to  them,  so  far  as  we  can  judge,  no  such  rule  prevailed  (/). 

Limitations  by  way  of  use,  not  originally  nor  in  event  conformable 
to  the  common  law,  are  not  obnoxious  to  its  rules  ;  thus,  if  A.  conveys 
to  B.  and  his  heirs  to  the  use  of  B.  for  a  term  of  years,  and  on  the 
expiration  of  the  term  to  the  use  of  the  first  wnSorn  son  of  B.  for  life,  in 
tail  or  in  fee,  the  limitation  to  the  son  is  valid  as  an  executory  use  ; 
for  it  does  not  from  its  conception  conform,  nor  before  the  period 
when  it  would  confer  a  vested  estate,  namely,  the  birth  of  the  first  son 

(a)  Mr.   Hayes    has   inadvertently  passed  may  not   an  author    of  lower   qualifications 

over  an  obvious  error  which  has  crept  into  his  apprehend,  even   when   he    may   bestow  his 

text  in  illustrating  the  distinction  above  point-  utmost  attention  ? 
ed  out  (Introd.  to  Convey,   p.  120),  which,  (i)  Hayes'  Elem.  View,  p.  22,  23. 

with   his  sanction,  I  have  corrected.     A  si-  (c)  Ibid.  p.  23  ;  and  see  p.  41. 

milar  slip  is  to  be  found  also  in  one  of  the  (d)  Ibid.  30.41  ;  v.  supra,  p.  156,  et  seq. 

illustrations  of  an  equally  distinguished  writer  (e)  Ibid.  42,  3. 

(Mr.  Jarman,  Powell  on  Devises,  i.  p.  303),  (/)  Therefore  perhaps  the  statute,  by  turn- 
though  the  latter  has  corrected  it  in  the  same  ing  the  use  into  a  legal  estate,  did  not,  in 
page.  The  error  is,  that  a  case  is  put  which  effect,  enable  the  owner  to  deal  with  the  land 
assumes,  that  children  may  successively  come  at  law  quite  so  freely  as  he  might  have  dealt 
into  existence  after  the  death  of  the  parent.  with  the  use  in  equity;  see,  however,  Hayes' 
The  error  is  so  plain  that  it  cannot  mislead  ;  Introd.  p.  72.  But  Trusts,  as  we  shall  see, 
I  notice  it  only  in  order  to  observe,  that  if  have  all  the  advantages  of  ancient  Uses,  and 
such  an  inadvertence  can  pass  the  observation  even  more,  Hayes'  Introd.  121;  v.  infra, 
of  so  distinguished  a  writer  as  Mr.  Hayes,  what  Trusts. 
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of  B.,  can  it  conform  to  the  cominon  law ;  and  it  is  of  the  very  essence  of 
an  executory  use  that  it  contravenes  the  common  law.  A  conveyance 
at  the  common  law  to  B.  for  a  term  of  years,  and  on  the  determination 
of  the  term  to  the  first  unborn  son  of  B.  for  life,  in  tail  or  in  fee,  is  void 
from  the  beginning  ;  for  it  is  neither  a  present  estate  of  freehold,  being- 
limited  to  a  person  not  in  esse,  nor  a  freehold  remainder,  there  being 
no  prior  estate  of  freehold  to  support  it  {a). 

It  may  be  stated  generally,  that  all  uses  limited  agreeably  to  the 
common  law,  are  good  on  common  law  principles ;  all  uses,  not  so 
limited,  are  good  on  principles  peculiar  to  uses,  provided  they  do  not 
exceed  the  limit  which  has  been  assigned,  as  will  presently  be  men- 
tioned, on  broad  grounds  of  public  policy  to  all  limitations  of  estates  {b). 

Uses  which  do  not  conform  to  the  common  law,  are  commonly 
divided  into  two  classes  (c), — 1st,  Uses  that  limit  an  estate  of  freehold 
contrary  to  the  course  of  the  common  law  substantively,  and  not  in 
defeasance  of  any  other  limitation  of  use  contained  in  the  same  instru- 
ment;  as,  when  A.  makes  a  feoffment  or  grant  to  B.  and  his  heirs,  to 
the  use  from  Christmas  next  of  C.  for  life,  or  in  tail,  or  in  fee  ;  or  to 
the  use  of  the  first  unborn  son  of  C.  for  life,  or  in  tail,  or  in  fee  (d) 
— here,  at  Christmas,  or  onC.'s  having  a  son  born,  the  use  limited  to  C. 
or  to  his  first  son  is  said  to  be  executed  ;  in  other  words,  and  to  speak 
more  correctly,  the  legal  estate  then  vests  in  the  cestui  que  use.  In  the 
mean  time  the  use  is  said  to  be  executory.  An  use,  thus  circumstanced, 
has  been  called  a  springing  use  (e). 

The  other  class  consists  of  Uses  that  limit  an  estate  of  freehold  con- 
trary to  the  course  of  the  common  law,  in  defeasance  of  some  other 
limitation  of  use  contained  in  the  same  instrument;  as,  when  A.  makes 
a  feoffment  or  a  grant  to  B.  and  his  heirs,  to  the  use  of  C,  in  fee ;  but 
if  he  shall  die  under  twenty-one,  or  die  without  leaving  issue,  then  to 
the  use  of  D.  for  life,  in  tail  or  in  fee  ;  on  the  death  of  C.  under  twenty- 
one,  or  without  leaving  issue,  the  use  limited  to  D.  is  executed  ;  in  the 
mean  time  the  use  is  executory.  An  use  thus  circumstanced  has  been 
called  a  shifting  use  (/).     But,  as  Mr.  Hayes  observes,  the  above,  or 

(a)  Hayes'  Elem.  Yiew,  43.  ance  be  a  Shifting  Use,  limited  on  a  contin- 

{b)  lb.  45.  71;  v.  infra,  as  to  the  Rule  gency,  will  take  effect  as  a  contingent  remainder 

against  Perpetuities.  if  the  contingency  should  happen  so  as  to  an- 

(c)  Sometimes  into  three  classes,  namely,  ticipate  the  possession  of  the  estate  limited 

jSAj/i^fny,  or  Secondary  Uses ;  ^pnn^jn^  Uses  ;  to    take   effect    subject   to    the    contingency. 

and  Future,  or  Contingent  Uses.     Gilbert  on  The    following   passage    from    Mr.    Hayes's 

Uses,  by  Sugden,  p.  152,  note.  Treatise,  affords  an  important  illustration  of 

{d)  Hayes'  Elementary  View,  25  ;   it  is  the  the  general  rules  in    regard  to    the  creation 

same  on  a  covenant  to  stand  seised.  of   legal  estates  by  way  of  use  : — "  In  order 

(e)  Ibid.  26.  to   illustrate  and  enforce  generally  the  pre- 

(/)  Ibid.  27.     But  what  may  in  appear-  ceding  rules  respecting  the  creation  of  free- 
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any  similar  distribution  of  uses  that  refuse  obedience  to  the  common 
law,  has  no  foundation  in  principle  ;  for,  with  respect  to  uses  ranged 
under  the  first  head,  namely,  which  are  not  in  defeasance  of  any  other 
limitation  of  use  in  the  same  instrument,  they  take  effect  by  defeating, 
to  the  extent  of  the  ownership  comprised  in  them,  the  fee  previously 
vested  by  way  of  resulting  use  (a)  in  the  grantor;  or,  if  the  resulting 
use  be  negatived,  in  the  grantee ;  or,  as  the  case  may  be,  the  estate 
vested  in  the  covenantor  in  the  case  of  a  covenant  to  stand  seised ; 
whilst,  with  respect  to  the  uses  ranged  under  the  second  head,  they 
take  effect  by  defeating  to  the  like  extent  the  fee  previously  vested  in 
the  takers  under  the  other  limitations,  or,  as  the  case  may  be,  the 
estates  vested,  partly  in  the  grantor  or  covenantor,  and  such  takers  (5). 


hold  estates,  let  us  suppose  a  feoffment  or 
a  grant  to  be  made  to  A.  in  fee,  to  the  use 
of  B.  for  life,  remainder  to  the  use  of  C. 
in  fee,  with  a  proviso,  that,  in  case  D.  shall 
have  a  son,  the  conveyance  shall  enure, 
after  the  decease  of  B.,  to  the  use  of  such  son 
for  life,  in  tail  or  in  fee  : — now  A.  takes  the 
fee  at  the  common  law,  but  has  the  seisin  only 
for  an  instant ;  the  estate  of  B.  is  a  particular 
estate,  while  the  estate  of  C,  being  to  take 
effect  on  the  immediate  determination  of  the 
life  estate  of  B.,  and  that  at  all  events,  is  a 
vested  remainder,  both  created  by  force  of  the 
Statute  of  Uses ;  and  the  limitation  to  the 
son,  being  likewise  to  take  effect  on  the  imme- 
diate determination  of  the  life  estate  of  B,,  is 
also  a  remainder;  but, inasmuch  as  it  depends 
for  its  so  taking  effect  on  the  event  of  the  birth 
of  a  son,  it  is  a  contingent  remainder,  which, 
unless  D.  should  have  a  son  before  the  estate 
of  B.  determines,  cannot  arise.  Here,  there- 
fore, the  whole  disposition  takes  effect  at,  or 
in  strict  obedience  to,  the  rules  of  the  common 
law;  the  vested  limitations,  and  the  contingent 
remainder,  [taking  effect]  not  by  displacing  any 
estate,  after  thatestate  has  once  vested  in  posses- 
sion, but  byanticipating  the  possession  before  it 
becomes,  or  in  the  very  instant  of  its  becoming, 
vacant.  If  D.  should  haveason  before  the  estate 
of  B.  determines,  then  the  limitations  would 
thenceforth  stand,  supposing  the  limitation  to 
the  son  were  for  life  or  in  tail,  to  B.  for  life, 
remainder  (vested)  to  the  son  for  life  or  in 
tail,  remainder  (vested)  to  C.  in  fee  ;  or,  sup- 
posing the  limitation  to  the  son  were  in  fee,  to 
B.  for  life,  remainder  (vested)  to  the  son  in 
fee.  But,  if  the  proviso  were,  that  in  case  D. 
shall  have  a  son,  the  conveyance  shall  enure, 
from  Christmas  next  after  the  decease  of  B. 
to  the  use  of  such  son  for  life,  in  tail  or  in 
fee,  the  limitation  to  the  son  would  assume 
the  very  difierent  character  of  an  executory 
use,  being  made  to  take  effect  otherwise  than 
on  the  immediate  determination  of  the  life 


estate  of  B.  Thus  shaped,  it  is  a  substantive 
limitation,  which  cannot,  indeed,  disturb  the 
life  estate  of  B.,  but  over-rides  the  remainder 
to  C,  and  renders  that  remainder  liable,  in 
contravention  of  the  rules  of  common  law,  to 
be  defeated,  after  it  shall  have  become  vested 
in  possession.  The  determination  of  B.'s  life 
estate,  before  the  birth  of  a  son  of  D.,  would 
not  affect  the  limitation  to  such  a  son,  which, 
notwithstanding  the  existence  of  a  son,  would 
be  incapable  of  vesting,  till  Christmas  next 
after  the  death  of  B.,  down  to  which  period  it 
would  retain  its  executory  character ;  when 
vested,  however,  if  made  for  life,  or  in  tail,  it 
would  be  a  particular  estate,  on  which  the 
limitation  to  C.  would  then  be  expectant  as  a 
remainder  ;  but  if  made  in  fee,  C.  would  of 
course  be  excluded.  Again,  if  the  proviso 
were,  that,  in  case  D.  shall  have  a  son,  then 
the  conveyance  shall  enure  immediately  on  the 
birth  of  such  son,  to  the  use  of  such  son  for 
life,  in  tail  or  in  fee,  the  limitation  to  the  son 
would  have  the  same  character,  and  would 
over-ride  the  entire  fee,  rendering  B.'s  parti- 
cular estate,  and  C.'s  estate  in  remainder,  both 
liable  to  be  defeated,  partially,  if  the  limitation 
to  the  son  were  for  life,  or  in  tail;  or,  wholly, 
if  the  limitation  were  in  fee,  to  be  superseded 
even  after  those  estates  shall  become  vested  in 
possession.  On  the  birth  of  a  son  of  D.,  the 
limitation  to  such  son,  if  made  for  life,  or  in 
tail  only,  would  become  a  particular  estate,  on 
which  the  limitations  to  B.  and  C.  would  be 
expectant  remainders." 

(a)  As  to  which,  v.  infra. 

{h)  Hayes'  Elementary  View,  p.  28.  It 
should  be  observed,  that  the  late  statute  8  &  9 
Vict.  c.  106,  §  2,  only  declares  that  all  cor- 
poreal tenements  and  hereditaments,  as  regards 
the  immediate  freehold  thereof,  shall  be  deemed 
to  lie  in  grant,  so  that  an  estate  cannot,  under 
that  statute,  be  granted  infuturo,\\ke  a  rent ; 
therefore  an  use,  to  take  effect  in  futuro, 
without  an  intervening  estate  by  way  of  use 


Uses  engrafted  on  the  Seisin  as  they  arise.  485 

When  an  use,  though  not  limited  in  conformity  with  the  common 
law,  is  eventually  executed,  it  is  thenceforth  as  much  a  legal  estate 
amenable  to  common  laAv  jurisdiction  as  if  it  had  been  limited  agree- 
ably to  the  laws  of  tenure  (a). 

All  the  irregular  uses  which  have  been  the  subject  of  previous  notice, 
whether  associated  with  other  liniitations  or  not,  engraft  themselves 
on  the  seisin  generally  of  the  legal  fee,  which  is  always  necessarily 
resident  somewhere  in  a  vested  state,  drawing  out  as  they  arise  the 
requisite  quantity  and  quality  of  legal  interest,  without  regard  to  any 
modifications  which  may  have  been  impressed  upon  that  fee.  As  one 
limitation  can  be  dependent  upon  another  only  by  the  law  of  tenure, 
and  as  a  freeliold  limitation  to  be  so  dependent  must  be  a  remainder, 
every  freehold  limitation  by  way  of  use  or  devise  which  has  not  the 
requisites  of  a  remainder  is  necessarily  a  substantive  gift  (&),  and  being 
such,  it  cannot  be  affected,  except  under  the  terms  of  its  creation,  by 
any  act  or  accident  done  or  happening  in  regard  to  any  estate  antece- 
dently vested,  otherwise  than  by  the  enrolled  assurance  of  the  taker  of 
a  previous  estate  tail  (c). 

By  the  better  opinions,  it  is  not  to  be  understood  that  the  statute 
executes  some  limitations  by  way  of  use  on  their  creation,  leaving 
others  to  be  executed  in  event  or  at  a  future  period  ;  on  the  contrary, 
the  statute  operates  but  once,  and  communicates  at  the  same  instant 
to  uses  executed  and  executory  (that  is  executory  in  this  sense,  that 
the  event  on  which  the  use  is  to  arise  is  in  suspense,)  the  properties  of 
the  legal  seisin.  All  uses,  therefore,  from  the  very  moment  of  their 
inception,  cease  to  be  uses,  and  assume  a  legal  character,  provided  the 
seisin  be  commensurate  with  the  use  ;  such  as  agree  with  the  common 
law,  and  are  capable  of  vesting,  are  executed  into  legal  estates,  whilst 
such  as  do  not  agree  with  the  common  law,  or  agreeing  with  it  are  con- 
tingent, are  executed  into  legal  rights  and  titles.  Consequently,  those 
uses  which  have  been  denominated  Executory,  are,  as  respects  the 
statute,  and  in  contradistinction  to  uses  in  their  original  fiduciary,  or 
merely  equitable  state,  executed  (d). 

being  limited,  is  still  an  use  not  conforming  to  called  Scintilla  Juris,  which  was  supposed  to 

the  common  law.  An  original  grant  of  a  rent  is  reside  in   the  feoffees  to  serve  contingent  or 

a  creation,  and  not  to  be  assimilated  to  a  grant  future  uses  as  they  arose.      This  doctrine  had 

of  land.  its    origin   from    the  words    of    the    statute, 

(a)  Hayes'  Elem.  View.  p.  30,  §  35.  "  where  any  person  or  persons  should  be  seised 

(b)  Ibid.  29.  to  the  use  of  any  other  person  or  persons  ;" 

(c)  Ibid.  65,  66.  from  which  it  was  inferred  that  the  seisin  to 

(d)  Ibid.  30,  31.  This  passage  is  intro-  serve,  and  the  capacity  to  take  the  use,  should 
duced  by  Mr.  Hayes  in  reference  to  the  once  be  co-existent ;  but  how  at  the  time  of  the 
much  agitated  question  as  to  some  ideal  pos-  conveyance,  it  was  asked,  could  the  feoifee  to 
sibility  of  seisin,  or  of  a  resumption  of  seisin,  uses  be  considered,  as  regards  a  future  use' 
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On  the  same  principle  that  future  uses  were  admitted,  Powers  of 
revocation  and  of  new  appointment,  which  are  nothing  more  than  a 
particular  mode  of  raising-  future  uses,  were  let  in  (a). 

The  powers  of  leasing,  jointuring,  charging,  selling  and  exchanging, 
usually  inserted  in  marriage  settlements,  are  powers  of  revocation  and 
appointment.  All  of  these  postpone,  or  abridge,  or  defeat,  in  a  greater 
or  less  degree,  the  previous  limitations,  and  appoint  new  uses  in  their 
stead.  As  soon  as  the  uses  created  by  them  spring  up,  they  draw 
to  them  the  estate  of  the  feoffee,  and  the  statute  executes  the  pos- 
session (b).  It  is  of  course  immaterial  to  the  feoffee  who  stands  seised 
to  future  uses,  how  or  by  what  means  the  future  use  comes  in  esse, — 
whether  by  means  of  some  event  provided  for,  in  case  it  should  hap- 
pen, in  the  creation  of  the  uses,  which  event  may  be  called  the  act  of 
God  ;  or  by  means  of  some  act  performed  by  any  certain  person,  for 
which  provision  was  likewise  made  in  the  creation  of  the  uses,  which 
may  be  called  the  act  of  man.  When  the  use  arises  from  an  event 
provided  for  by  the  deed,  it  is  called  a  future  or  contingent,  or  an 
executory  use,  and  by  the  other  names  before  adverted  to  ;  when  it 
arises  from  the  act  of  some  agent  or  person  nominated  in  the  deed,  it 
is  called  an  use  arising  from  the  execution  of  a  Power  (c). 

From  what  has  been  said  it  will  readily  be  seen,  that  a  power  to 
appoint  an  use  cannot  be  correctly  treated  as  a  distinct  species  of  legal 
assurance,  because  the  uses  spring  from  the  seisin  raised  on  the  creation 
of  the  power.  The  power  is  itself  but  a  modified  or  an  enabling  use, 
which,  if  the  power  be  general,  may  give  existence  to  other  uses  in- 
to an  unborn  son,  be  considered  as  seised  to  tive  character  of  an  use  (ibid.  p.  66)  ;  that  in 
the  use  of  any  person ;  and  how,  on  the  birth  common  with  its  associate  limitations  it  had 
of  a  son  subsequently  to  the  conveyance,  put  on  an  essentially  legal  character,  and  was 
where,  by  the  undisputed  operation  of  the  converted  in  effect  into  a  contingent  remainder 
statute,  the  other  persons  to  whom  estates  {ibid.  66,67,  G8);  adding  here,  as  in  the  pas- 
were  limited  had  acquired  legal  estates,  which  sage  cited  in  the  text,  that  by  the  effect  of  the 
had  exhausted  the  legal  fee,  was  it  possible  statute  present  uses  were  converted  into  legal 
that  the  feoffee  to  uses  could  have  a  seisin  estates,  future  and  contingent  uses  into  legal 
commensurate  with  the  estate  limited  to  the  titles,  capable  in  due  season  of  ripening  into 
unborn  son,  or  any  estate  whatever  ?  By  what  legal  estates  (ibid.  67) ;  in  practice  the  ques- 
process  the  contingent  use  could  take  effect  tion  is  set  at  rest.  I  think  it  necessary  to 
was  the  question.  The  difficulty  was  attempted  apprise  the  reader,  that  these  ample  quotations 
to  be  solved  by  holding  that  the  feoffee  to  from  Mr.  Hayes  are  made  with  his  permission, 
uses  had  a  possibility  of  regaining,  whenever  which  was  granted  with  that  readiness  and 
a  son  should  be  born,  a  momentary  seisin  goodwill  that  might  have  been  expected  from 
adequate  to  feed  the  use  limited  in  favour  of  so  eminent  and  amiable  a  person, 
the  son  ;    and  this  was  called  the  Scintilla  (a)  See  Co.  Litt.   237  a.  and  Chance  on 

Juris.     Mr.  Hayes  exposes  the  absurdity  and      Powers,  p.  6. 

inconsistency  of  resorting  to  any  such  ideal  (b)  Butler's  note,  Co.  Litt.  271  b.  iii.  4. 

renovation  of  interest  in  the  feoffee,  and  shows,  (c)  See  the  opinion  of  the  late  Mr.  Booth, 

moreover,    that  it  is  unnecessary  (Introduc-      cited  in  Cruise's  Dig.  Use,  ch.  iv.  vol.  i.  p. 
tion  to  Conveyancing,  vol.  i.  62 — 70).     By      364,  and  by  Mr.  Fearne ;  and  see  Chance  on 
the  effect  of  the  statute,  he  argues,  the  desti-      Pow.  i.  p.  6. 
nation  in  favour  of  the  son  had  lost  its  primi- 
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volving  other  powers,  ad  infinitum,  all  fed  to  the  remotest  period  from 
the  same  fountain,  namely,  the  legal  seisin  (a).  It  follows  that  in  the 
creation  and  exercise  of  powers  it  must  be  ascertained,  with  reference 
particularly  to  the  doctrine  of  perpetuities,  that  the  uses  contemplated 
by  the  power,  and  those  which  the  party  assumes  to  give  under  it,  are 
such  as  the  instrument  creating  the  power  might  itself  have  raised, 
— reference  in  case  of  a  deed  being  made  to  its  date,  in  case  of  a  will 
to  the  death  of  the  testator  (6). 

As  springing,  shifting,  or  future  uses  did  not  like  expectant  estates 
at  common  law  take  effect  by  way  of  remainder,  but  as  has  already 
been  mentioned  by  substantive  gift,  and  as  generally  speaking  they 
were  not  capable  of  being  destroyed  ;  unless  some  limit  had  been 
imposed,  a  mode  of  tying  up  estates  in  perpetuity,  at  least  to  an  incon- 
venient extent,  would  have  been  introduced  (c).  The  judges  of  the 
Common  Law  Courts,  in  the  exercise  of  their  praetorian  authority, 
have  assigned  this  limit  by  analogy  to  the  cases  of  freehold  and  in- 
heritance. By  the  common  law  no  estate  could  be  limited  by  way  of 
remainder  in  tail,  so  as  to  postpone  a  complete  bar  of  the  entail  by 
fine  or  recovery,  for  more  than  one  or  more  life  or  lives  in  being,  and 
twenty  one  years  afterwards,  and  some  months  allowed  for  gestation. 
In  substance  the  same  rule  was  applied  to  executory  or  future  uses  {d). 
The  rule  as  now  settled  is  (e),  that  the  power  of  alienating  the 
fee  (and  this  applies  also  to  executory  devises)  may  be  suspended 
by  force  of  the  limitations  during  a  life  (or  the  longest  of  any  number 
of  lives)  in  being  at  the  time  of  the  creation  of  the  limitations,  and. 
additionally  during  twenty-one  years,  computed  from  the  dropping 
of  the  same  life,  or  of  any  other  life  (or  the  longest  of  the  same  lives, 
or  of  any  number  of  other  lives)  in  being  at  the  time  of  the  creation  of 
the  limitations,  but  not  during  any  longer  period.  In  applying  the 
rule,  a  child  in  ventre  sa  mh'e  must  always  be  considered  as  a  person 
in  esse,  the  actual  period  of  gestation  is  allowed  by  the  general  law 
in  extension  of  the  time  of  the  rule  (/);  and  the  period  of  twenty-one 

(a)  Hayes'  Element.  View,  p.  14.  to  lock  up  property  in  perpetuity.     It  was 

(Jb)  Butler's  note,  Co.  Litt.  271  b.  iii.  4.  against  the  constant  course  of  the  court  to 

(c)  Sugd.  Introd.  to  Gilbert  in  the  Append,  decree  a  perpetuity  even  in  cases  where  the 

to  Treat,  on  Powers,  5th  ed.  p.  676  ;  and  see  law  or  even  statutes  might  warrant  them.    See 

Hayes'  Elem.  View,  51,  52.  Bishop  v.  Bishop,   1  Rep.  Ch.  76,  Lord  K. 

{d)  Butler's  note  to   Co.  Litt.  271b.  iii.  Coventry,  and Tothill,  p.  212,  5  Jas.  I.  though 

and  to  Fearne,  Cont.  Rem.  566,  7.  It  appears  I  have  not  found  any  trace  of  what  was  the 

that  the  rule  was  not  settled  till  Lord  Mans-  limit  in   regard   to   future    uses,   before  the 

field's  time,  ibid. ;  and  see  Sugden,  Introd.  to  Statute  of  Uses. 

Gilbert,  Ivi.  Ivii.    But,  as  Mr,  Lewis  has  ob-  (e)  Cadellv.  Palmer,  10  Bing.  151,  7  Bli. 

served  (on  Perpetuities,  p.  166,  7)  the  analogy  Rep.  Dom.  Pro.  N.S.  239. 
does  not  strictly  hold.     The  Court  of  Chan-  (/)  21  years  is  to  be  considered  as  the  limi- 

cery  was  always  averse  to  any  thing  tending  tation,  and  the  period  of  gestation  is  to  be 
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years  contemplated  by  the  rule,  is  not  an  allowance  for  minority, 
(whether  so  intended  originally  or  not,)  but  an  absolute  term  during 
which,  in  addition  to  any  life  or  number  of  lives  in  being,  the  vesting 
may  be  suspended  (a). 

Although  constructive  uses,  or  such  as  arose  by  operation  of  law 
merely  on  grounds  of  conscience, — as  where  one  man  bought  an  estate 
in  his  own  name,  with  the  money  of  another, — were  not  executed  by 
the  statute,  there  was  one  description  of  uses  in  their  fiduciary  state, 
arising  by  operation  of  law,  which  came  within  the  operation  of  the 
Statute  of  Uses,  namely,  Resulting  Uses;  and  the  doctrines  as  to  uses 
of  this  description  were  incorporated  with  the  law.  Thus  it  became, 
and  is  now,  an  established  principle,  that  when  the  legal  seisin  and 
possession  of  lands  is  transferred  by  any  common  law  conveyance  or 
assurance,  and  no  use  is  expressly  declared,  nor  any  consideration  or 
evidence  to  direct  the  use,  such  use  shall  revert  back  to  the  original 
owner  of  the  estate,  and  the  statute  immediately  transfers  the  legal 
estate  to  such  resulting  use.  If  any  particular  uses  are  declared,  so 
much  of  the  old  use  as  is  not  declared  to  be  vested  in  some  other 
person,  equally  remains  with  or  results  to  the  original  owner  (b). 

From  the  nature  of  resulting  uses  it  follows  that  no  use  can  result 
but  to  the  owner  of  the  estate.  Where  a  fine  is  levied  by  husband 
and  wife,  of  the  wife's  land,  without  any  sufficient  declaration  of  uses, 
the  use  results  back  to  the  wife  only  (c).  So  no  use  will  result  to 
any  person,  if  it  would  be  inconsistent  with  an  estate  actually  limited 
to  him,  or  with  the  purposes  of  the  deed  (c?) ;  or  when  the  intent  is 
otherwise  plain,  that  no  use  should  result  (e). 

The  old  rule,  that,  where  the  same  use  is  limited  to  the  owner  of  the 
estate  which  would  have  resulted  to  him  in  case  no  declaration  of  that 
use  had  been  made,  the  declaration  should  be  void,  and  that  he  should 
take  it  as  a  resulting  use,  has  been  altered  by  the  recent  statute,  3  &  4 
William  IV.  c.  106,  §  3  ;  by  which  it  is  enacted,  that  when  any  land 
shall  have  been  limited  by  any  assurance  executed  after  the  31st  Dec. 
1833,  to  the  person  or  to  the  heirs  of  the  person  who  shall  thereby 
have  conveyed  the  land,  such  person  shall  be  considered  to  have 
acquired  the  same  as  a  purchaser,  by  virtue  of  such  assurance,  and 

allowed  in  those  cases  only  in  which  the  gesta-  (c)  Davis  v.  Speed,  Show.  Pail.  Ca.  104; 

tion  exists,  Judgment  in  Cadell  v.  Palmer,  2  Rep.  58;  Cruise,  i.  .'^74,  375;  an  equivalent 

7  Bli.  239.  for  fines  is  now  substituted  as  before  noticed. 

(a)  Hayes'  Elem.  View,  52-55.  (d)  Adams  v.  Savage,  2  Salk.  679  ;  Rowley 

\h)  Cruise,  Use,  ch.  iv.  §  19,  20 ;  Co.  Litt.  v.  Holland,  2  Eq.  Ab.  753. 

23  a;  271  a.     This,  says  Lord  Coke,  referring  (e)  Hummerstoti's  case,  Dyer,   16  a.  n.  9, 

to  35  Hen.  VII.  Spa.  22,  &c.,  is  "  the  intend-  and  the  other  cases  in  Cruise,  i.  375. 
ment  of  the  Law." 
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shall  not  be  considered  to  be  entitled  thereto  as  of  his  former  estate  (a). 
The  same  statute  enacts,  that  on  a  devise  to  the  heir,  he  shall  be  con- 
sidered to  have  acquired  the  estate  as  devisee  and  not  as  heir. 

The  ancient  rule,  that  no  use  should  result  on  a  gift  in  tail  or  for 
life  or  an  ordinary  lease  for  years,  still  prevails  :  it  is  the  same  where 
the  lessee  for  life  or  for  years  grants  over  his  estate  ;  the  implied  or 
supposed  consideration  in  all  these  cases,  vrill,  it  seems,  prevent  any 
presumption  of  trust  or  confidence  being  raised,  though  no  actual 
consideration  for  the  grant  may  appear  (&). 

The  Courts  of  Common  Law,  it  is  said,  in  their  decisions  upon  the 
creation  of  estates  by  way  of  use,  shew  more  indulgence  to  the  inten- 
tion of  the  parties  than  they  do  in  regard  to  the  creation  of  estates  by 
conveyances  at  common  law  (c).  But  uses  were  not  admitted  with  all 
the  latitude  of  construction  which  was  adopted  before  the  Statute  of 
Uses  (d).  A  person  might,  as  we  have  seen,  pass  an  use  for  an  interest 
equivalent  to  a  fee  simple  or  fee  tail,  without  words  of  inheritance ; 
but  it  was  resolved  by  the  judges,  that  words  of  inheritance  were  as 
necessary  to  the  creation  of  estates  through  the  medium  of  uses,  as  in 
the  creation  of  estates  at  common  law  (e). 

This  may  suffice  to  give  a  general  notion  of  what  an  use  under  the 
Statute  of  Uses  now  is.  The  particular  doctrines  relating  to  uses  since 
they  have  become  legal  estates,  more  properly  belongs  to  that  part  of  our 
system  of  jurisprudence  which  is  administered  in  the  Courts  of  Common 
Law  (f).  However,  questions  as  to  the  Construction  of  Deeds  operating 
under  the  Statute  of  Uses,  indeed  of  every  kind  of  instrument  operating 
by  the  Common  and  Statute  Law,  necessarily  very  frequently  come  for 
decision  before  the  Court  of  Chancery.  In  suits  for  the  specific  per- 
formance of  agreements  for  the  sale  and  purchase  of  lands  for  instance, 
wdiich  will  be  particularly  adverted  to  hereafter,  this  must  continually 
be  the  case  ;  though  it  is  usual  for  the  court  in  these  instances,  if  it  be 
desired  by  any  of  the  parties,  to  send  a  case  to  a  court  of  law  (^). 
Where  a  question  as  to  the  construction  of  an  instrument  operating  by 
the  common  law  arises,  and  there  is  a  legal  bar  or  obstacle,  which 

(a)  See  Cruise,  i.  373,  4.  (/)  As  regards  Powers;   where  there  has 

{b)  Gilbert,  Uses,  p.  65  ;  Cruise,  i.  p.  376,  been   a   mistaken  execution  of  a   power,   or 

§  50  to  52,  sed  v.  inf.  Attendant  Terms.  where  the  power  is  coupled  with  a  trust,  the 

(c)  2  Fonblanq.  ou  Eq.  ii.  47,  in  note.  Court   of   Chancery   exercises    a  jurisdiction 

(d)  Gilbert,  Uses,  by  Sugden,  p.  29;  Sugden  which  will  be  the  subject  of  distinct  consi- 
on  Powers,  p.  9,  5th  ed. ;  Sanders  on  Uses,  deration  hereafter. 

121.  129.  (ff)  See  Atty.-Gen.  v.  Vigor.  8  Ves.  272, 

(e)  Sugd.  on  Pow.  w5isr<;;.  and  Gilbert,  ?<ii  "As   this   is   a  purely  legal    question,"    said 
sup.    On  this  subject  generally,  see  Sanders  on  Lord    Eldon,    "/  tvould  not  refuse  to   send 
Uses,i.  p.  121,  et  seq.;  1  Rep.  27;  &t\. infra,  it  to   Law  ;"   et  v.  infra,  p.  517. 
Construction  of  Deeds  and  Wills. 
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prevents  a  court  of  law  from  entertaining  jurisdiction  so  as  to  decide  the 
point,  the  Court  of  Chancery,  on  a  bill  filed  for  that  purpose,  will 
interfere  to  remove  the  bar ;  though  it  does  not  by  reason  of  the  exist- 
ence of  such  bar  only,  take  upon  itself  the  decision  of  the  matter  (a). 
But  in  many  cases  the  court  does  itself,  at  least  for  some  purposes, 
put  a  construction  on  instruments  operating  by  the  Common  and 
Statute  Law ;  the  rules  of  construction  therefore  must  be  an  object  of 
study  with  the  chancery  student.  In  a  subsequent  Chapter  the  leading 
principles  on  the  subject  will  be  laid  before  him,  but  it  it  will  be 
convenient  that  he  should  first  be  made  acquainted  with  the  general 
doctrines  relating  to  Modern  Trusts,  to  which  those  rules  also  apply. 

He-introduction  of  direct  permanent  Trusts  of  Real  Estate — 

Modern  Trusts. 

In  treating  of  the  subject  on  which  we  are  about  to  enter,  we 
shall  have  to  consider  the  Statute  of  Uses  in  another  aspect, 
namely,  as  introductory  of  Modern  Trusts.  That  statute,  as  we  have 
seen,  brought  the  estate  to  the  use,  so  that  after  the  statute  the  cestui 
que  use  was  seised  of  the  estate  at  law,  as  before  he  was  entitled  to  the 
use  in  equity.  Thus,  where  an  estate  was  given  to  A.  and  his  heirs, 
to  the  use  of,  or  in  trust  for,  B.  and  his  heirs,  the  legal  estate  was  eo 
instanti  vested  in  B.  ;  but  as  nothing  was  expressly  said  as  to  any 
ulterior  use  or  trust  that  might  be  imposed,  this  statute,  like  its  fellow 
of  the  27th  of  the  same  king  (b),  failed  of  its  object.  For  shortly  after 
the  Statute  of  Uses  had  been  passed,  this  contrivance  was  resorted  to, — 
the  estate  was  given  to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs,  to 
the  use  of,  or  in  trust  for,  C.  and  his  heirs.  The  common  law  judges, 
as  probably  had  been  anticipated  by  the  contrivers  of  this  mode  of 
limitation,  held  that  there  could  be  no  use  upon  an  use,  but  when  the 
first  use  was  declared,  there  it  must  rest  upon  that  estate  (c).  On  this 
new  form  of  limitation,  therefore,  it  was  held,  that  B.'s  estate  was 
executed  by  the  statute,  and  that  D.  took  nothing  (d) :  so  that  the  sub- 

(a)  See  the  judgment  of  Lord  Redesdale,  590.  592 ;  Sanders,  p.  92,  93.     It  is  remark- 

Cholmondeley  v.  Clinton,  Dom.  Proc.   4  Bli.  able  that  by  the  stat.  33  Hen.  VIII.  c.  20, 

109.  it  is   enacted,  that  if  any  person  shall  be  at- 

(i)  C.  10,  p.  36,  sup.  tainted  or  convicted  of  high  treason,  the  king 

(c)  It  was  the  same  when  the  first  use  was  shall  have  as  much  benefit  and  advantage  by 
to  A.  and  his  heirs,  Moor,  46.  pi.  138.  The  such  attainder,  as  well  of  uses,  rights,  entries 
reason  given  by  Lord  Bacon  is,  that  the  word  and  conditions,  as  of  possessions,  reversions, 
inheritance,  in  the  statute,  excluded  uses  remainders  and  all  other  things,  as  if  it  had 
themselves,  so  that  an  use  of  an  use  was  not  been  done  and  declared  by  authority  of  Par- 
within  the  Act,  Read.  p.  44,  Rowe's  edn.  liament ;   now  as  Sir  M.  Hale  (1  PI.  Cr.  248) 

(d)  Tyrrell' scsi.  Dyer,  155  a;  and  see  1  Co.  has  observed,  at  the  time  this  statute  was 
Rep.  136  b,  137;  Hopkins  v.  Hopkins,  1  Atk.  made  there  could  be  no  use  but  that  which 
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stantial  use  at  which  the  legislature  aimed  was  left,  the  unsubstantial 
use,  which  as  Mr.  Hayes  observes  was  no  use  at  all,  was  executed ; 
thus  letting  in  all  the  legal  consequences,  as  regards  dower  and  the 
like,  upon  the  estate  so  executed.  But  the  Court  of  Chancery  held, 
that  though  these  were  not  uses  which  the  statute  could  execute,  still 
they  were  trusts,  which  in  conscience  ought  to  be  performed  :  to  this 
the  reason  of  mankind  assented,  and  it  has  stood  on  this  foot  ever 
since  (a) ;  so  that,  according  to  Sir  William  Blackstone,  by  this  strict 
construction  of  the  Courts  of  Law,  a  statute  made  upon  great  deliber- 
ation, and  introduced  in  the  most  solemn  manner,  has  had  little  other 
effect  than  to  make  a  slight  alteration  in  the  formal  words  of  a  con- 
veyance (b).  It  seems  highly  probable  that  the  Statute  of  Uses  did  a 
violence  to  the  feelings  of  the  great  body  of  the  community,  else 
it  would  have  been  impossible  for  the  Court  of  Chancery  to  have 
re-established,  as  it  did,  the  entire  fabric  of  its  jurisdiction,  by  re-creat- 
ing an  equitable  interest  in  real  estate,  distinct  from  the  concurrent 
legal  estate,  after  the  very  same  exercise  of  jurisdiction  had  been 
solemnly  denounced  by  the  legislature  and  extinguished.  Certain 
it  is  that  the  legislature  looked  on  with  a  calm  resignation,  whilst 
all  that  it  had  effected  towards  the  extinguishment  of  trusts,  as  dis- 
tinguished from  the  legal  estate,  was  set  at  nought,  and  in  great 
part  repealed,  in  effect,  by  the  decisions  of  a  judicial  tribunal. 

From  the  time  that  the  Court  of  Chancery  re-established  the  fidu- 
ciary interest  in  real  estate,  as  distinct  from  the  legal  title,  three 
kinds  of  interest  in  lands  and  hereditaments  have  to  be  looked  to. 
First,  the  estate  in  the  land  itself,  the  ancient  common  law  fee. 
Secondly,  the  use,  which  was  originally  a  creature  of  equity,  but  to 
which  the  Statute  of  Uses  draws  the  estate  in  the  land,  so  that  they 
are  joined  and  make  one  legal  estate.  Thirdly,  the  trust  which  is 
neither  recognised  by  the  common  law,  nor  by  the  statute,  but  which 

is  nowcalled  a  trust,(Cruise,  i.  446,  Srdedn.)  as  is  usual  in  Tothill,  is  erroneous.     But  it 

so  that  it  would   rather  seem  that   the  re-  would  appear  from  Lord  Coke's  judgment  in 

appearance  of  uses  which  the  statute  would  Foorde  v.  Hopkins,   13  Jas.   I.   2  Bulstrode, 

not  execute,  must  have   been  anticipated  at  337,  that   the  jurisdiction  of  the  Court  of 

this   early   period,    if  indeed    the    Court   of  Chancery  over  trusts  of  this  description  was 

Chancery  had   not  already  entertained   cog-  recognised  at  that  time.     In  the  case  itself 

nizance  of  them.  it  was  held,   that  no  action  would  he  against 

(a)  Lord  Hardw.,  Hopkins  v.  Hopkins,   1  the  lord  for  refusing  to  admit  a  copyholder; 

Atk.  591.     Tothill  has  this  report  of  a  case,  he  must  apply  to  the  Court  of  Chancery. 
*'  Because   one  use   cannot   be   raised   upon  {b)  2  Bla.  Comm.  336.    This  observation  is 

another,   yet  ordered,  and  the  defendant   or-  introduced  only  in  reference  to  the  re-introduc- 

dered  to  pass  according  to  the  intent,"  285,  tion  of  fiduciary  uses   or  trusts  ;    as  regards 

9  Car.   L   Sanbach  v.  Dalston.     I  have,  as  the  uses  which  were  executed  and  made  legal 

elsewhere   noticed,    searched  the    Registrar's  estates,  the  statute,  as  we  have  seen,  produced 

Books  for  the  decree  in  this  case  throughout  very  important  results. 
9  Car.  I.  without  success,  so  that  the  date, 
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carries  the  beneficial  interest  and  profits  in  the  Court  of  Chancery, 
and  is  a  creature  of  that  court,  as  the  use  was  before  the  statute  (a), 
and  over  which  the  Court  of  Chancery  has  an  original,  peculiar,  and 
exclusive  jurisdiction.  I  proceed  to  consider  the  general  doctrines 
that  were  established  in  regard  to  interests  of  the  last  description,  and 
relating  to  Trusts  generally,  including  trusts  of  personal  estate. 

(a)  Lord  Hardwicke,  Willet  v.  Sandford,  per  uses  (i.e.  mere  forms  of  beneficialinterests, 

1  Ves.  186;  1  Sug.  V.  &  P.  178,  179,  9th  ed.  but  constructively  within  the  statute);    and 

Mr.  Hayes  looks  upon  property   in  land  in  4thly.    Trusts, — that   is    beneficial    interests 

four   aspects ; — 1st.    The    primitive   common  neither  recognised   by  the   common  law  nor 

law  estate  ;   2dly.  Proper  uses  ;  3dly.  Impro-  reached  by  statute,  Hayes'  Introd.  57,  58. 
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CHAPTER  VII. 

THE  GENERAL  NATURE  AND  PROPERTIES  OF  MODERN  TRUSTS  OF 
FREEHOLD,  AND  TRUSTS  OF  PERSONAL  ESTATE. 

Sectiox  L — Introduction. 

Section  U. —  Trusts  created  by  express  Declaration. 

Section  III. — Trusts  created  by  Implication  or  Construction  of  Law. 

Section  IV. — Trusts  of  Personal  Estate. 


Section  I. — Introduction. 

The  General  purposes  to  which  renewed  Trusts  were  applied — The  Rules  as  to  Ancient 
Uses  were  generally  applied  to  them — Classes:  1.  Express;  2.  By  Operation  of  Law 
— Trusts  of  Personal  Estate  to  be  separately  considered. 

The  system  of  jurisprudence  Avhich  is  now  administered  in  the 
Court  of  Chancery  on  the  subject  of  Trusts,  will  be  particularly  con- 
sidered in  the  second  volume  of  this  work.  I  propose  here  to  trace  the 
connection  of  this  jurisdiction  with  the  ancient  jurisdiction  in  regard 
to  uses  and  trusts,  and  to  notice  such  of  the  leading  features  of  this 
important  branch  of  equitable  jurisprudence,  as  may  exhibit  a  general 
view  of  the  several  kinds  of  trusts  over  which  the  Court  of  Chancerv 
exercises  jurisdiction. 

Active  or  Special  or  temporary  trusts  of  freehold,  trusts  of  personal 
estate  and  of  copyholds,  as  has  already  been  mentioned,  had  continued 
to  be  the  subject  of  the  jurisdiction  of  the  Court  of  Chancery  after  the 
passing  of  the  Statute  of  Uses  ;  the  trusts  which  were  introduced  sub- 
sequently to  the  passing  of  that  statute,  which  arose  in  the  manner 
which  has  been  explained  in  the  last  Chapter,  corresponded  with  passive 
trusts  or  uses  in  their  fiduciary  state  (a)  ;  in  the  subsequent  pages 
they  will  be  referred  to  under  the  denomination  of  Passive  or  Perma- 
nent trusts. 

After  the  jurisdiction  of  the  court,  as  regards  passive  as  well  as 
active  trusts,  was  fully  established,  the  machinery  of  trusts  was  re- 
sorted to  for  numberless  purposes  to  suit  the  necessities  and  conve- 
niences of  the  owners  of  property.     This  mode  of  disposition  was  found 

(a)  See  Lord  Bacon's  Read,  p.  8,  9. 
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to  be  well  adapted  to  the  effectuating  family  arrangements,  particularly 
in  Marriage  Settlements,  as  it  afforded  the  most  convenient  means  of 
securing  provisions  for  married  women  and  younger  children  ;  it  was 
equally  well  adapted  for  settling  property  by  Will,  when  the  like  pur- 
poses had  to  be  accomplished.  It  was  necessary,  therefore,  that  the 
doctrines  on  the  subject  of  trusts  should  be  carefully  considered,  and 
reduced  to  a  system. 

It  was  natural  that  the  Court  of  Chancery  should  have  inclined  to 
hold,  that  the  trusts  of  which  it  now  had  jurisdiction,  whether  by  a 
continuance  of  the  ancient  jurisdiction,  or  acquired  in  the  manner 
before  pointed  out,  should  be  governed  by  the  same  rules  which  had 
of  ancient  time  been  established  in  regard  to  uses  and  trusts.  We 
find  the  great  Lord  Hardwicke  declaring  that  uses,  before  the  statute, 
were  exactly  the  same  with  what  trusts  (meaning  passive  trusts)  were 
in  his  time;  "and  I  wonder,"  he  said,  "how  they  ever  came  to  be 
distinguished  "(a).  Afterwards  Lord  Northington,  than  whom  no  one 
took  greater  pains  to  inform  himself  of  the  principles  on  which  the 
jurisdiction  which  was  intrusted  to  him  should  be  exercised,  said,  that 
in  essence  ancient  uses  and  modern  trusts  were  the  same  ;  that  there 
was  no  difference  in  the  principles  and  rules  apphcable  to  them,  though 
there  might  be  in  the  extent  of  the  application  of  those  rules. 
"Geometry,"  said  his  Lordship,  "was  the  same  in  the  time  of  Euclid, 
as  in  that  of  Sir  Isaac  Newton,  though  he  applied  the  principles  and 
rules  to  effect  greater  discoveries,  and  more  important  demonstra- 
tions "(6).  It  is  plain,  too,  from  Lord  Nottingham's  judgment  in  the 
case  Lord  Gray  v.  Lady  Gray  (c),  that  that  great  judge,  under  whose 
masterly  hand,  as  it  is  said,  trusts  were  put  upon  their  true  foun- 
dation {d),  also  considered  that,  as  a  general  rule,  the  doctrines  as  to 
trusts  should  follow  those  which  had  prevailed  as  to  uses.  The  same 
observation  may  perhaps  be  applied  to  trusts  by  operation  of  law ; 
though  on  this  head  our  materials,  as  regards  early  times,  are  scanty, 
as  far  as  they  go  they  show  that  the  modern  doctrines  on  this  subject 
are  analogous  to  those  which  prevailed  before  the  Statute  of  Uses  ;  so 
were  the  rules  as  to  the  liabilites  of  trustees,  though  in  each  instance 
they  have  been  expanded  into  a  more  complete  and  perfect  system. 

The  trusts,  therefore,  which  we  have  now  to  consider  under  the  name 

(a)  Lloyd  v.  Spillet,  2  Atk.  150.  confirms  the  impression  on  which  I  have  pro- 

{b)  Burgess  v.  Wheate,  1  Eden,  248.  ceeded  in  one  of  the  earlier  Chapters,  that  a 

(c)  1  Ch.  Ca.  296;  Finch,  338;  and  see  Lord  regular  system  of  jurisprudence  in  regard  to 
Talbot's  o'pinion,  Attorney -Genei-al  V.  Scott,  uses  and  trusts,  had  been  established  before 
Ca.  temp.  Talb.  138  ;  and  1  Eden,  260.  the  Statute  of  Uses. 

(d)  Lord  Mansfield,  1  Eden,  223.    All  this 
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of  Modern  Trusts,  may  be  viewed  under  two  general  divisions  (a), 
corresponding  with  the  like  divisions  which,  as  it  will  have  been  ob- 
served, prevailed  in  regard  to  uses  and  trusts  before  the  Statute  of  Uses, 
namely, 

1st.  Trusts  created  by  the  act  of  some  party  having  the  dominion 
over  property,  with  a  view  to  the  creation  of  a  trust. 

2nd.  Trusts  created  by  Operation  of  law,  where  the  acts  of  the  parties 
may  have  had  no  reference  to  trust ;  including  Implied  trusts  and  Re- 
sulting trusts ;  and  Constructive  trusts,  which  are  raised  by  the  Court 
of  Chancery  to  satisfy  the  ends  of  justice  without  reference  to,  some- 
times in  direct  contradiction  to  the  intention  (&). 

Trusts  of  Personal  Estate  will  be  separately  noticed. 


Section  II. —  Trusts  created  hy  express  Declaration. 

Trusts  created  by  express  Declaration — Description  of  a  Permanent  or  Passive  Trust — 
Simple  Passive  Trusts. 

Express  Trusts  originally  capable  of  being  averred — Enactments  on  this  subject  in  the 
Statute  of  Frauds. 

As  to  the  Creation  of  Express  Trusts — Any  form  of  expression  sufficient — Creation  by 
Precatory  Words — As  to  the  Rule  that  there  must  be  sufficient  Words,  a  definite  Sub- 
ject, and  ascertained  Object. 

Passive  Trusts  generally  considered  as  equivalent  to  Legal  Ownership — Limitations  of 
Trusts — Estates  Tail — Trusts  are  independent  of  the  Rules  of  Law  founded  on 
Tenure — Limitations  not  liable  to  Destruction — Springing,  Shifting,  andFuture  Trusts 
allowed. 

Permanent  or  Passive  Trusts  different  from  Uses  in  many  particulars — Trust  fastened 
on  the  Estate — Trusts  assimilated  to  Legal  Estates  more  nearly  than  fiduciary  Uses 
had  been — Trust  Estates  made  to  conform  to  Rules  of  Law — Rules  as  to  Descent 
— Equitable  Fieri  Facias — The  provisions  of  the  Statutes  of  Limitations  werefollowed 
—Stat.  3  (^  4  Will.  IV.  c.  27,  §  24. 

Rule  in  Shelly's  Case  applied  to  Trust  Estates — and  Rule  as  to  Perpetuities — Lord 
Mansfield's  Doctrine,  that  Trusts  should  in  all  respects  follow  the  Law — Inter- 
ference of  the  Legislature  to  extend  the  Analogy  between  Equitable  and  Legal  Estates, 

Trusts,  like  Uses,  may  agree  or  disagree  with  the  Common  Law — Equitable  distinguished 
from  merely  Legal  Interests  in  other  particulars — Alienation — Voluntary  Transfers. 

Some  General  Rules  applicable  to  Trust  Estates. 

The  trusts  we  have  first  to  consider,  are  those  which  are  created  by 

(a)  Throughout  this  Chapter  I  have,  as  will  the  arrangement  of  Mr.  Justice  Story  (see 
he  seen  by  the  references,  derived  the  most  im-  §  980.  1195  and  1254)  ;  though  itis  verydiffi- 
portant  assistance  from  Mr.  Lewin'swork  ;  and  cult  to  adhere  to  any  precise  arrangement,  or 
also  from  that  of  Mr.  Hill  (1845).  classification  on  this  subject. 

(b)  I  have  here,  in  a  great  measure,  followed 


496  Description  of  Modern  express  Trusts. 

express  declaration  of  the  party  having  the  dominion  over  the  pro- 
perty. 

The  following  is  Lord  Nottingham's  description,  in  1676,  of  express 
trusts.  "  Express  trusts  are  declared  either  by  word  {a)  or  writing  ; 
and  these  declarations  appear  either  by  direct  manifest  proof,  or  violent 
and  necessary  presumption  :  these  last  are  called  Presumptive  trusts, 
and  that  is,  when  the  court,  upon  consideration  of  all  circumstances, 
presumes  there  was  a  declaration,  either  by  word  or  writing,  though 
the  plain  and  direct  proof  thereof  be  not  extant."  "  There  is  one 
good  general  and  infallible  rule,"  added  Lord  Nottingham,  "  that  goes 
to  both  these  kinds  of  trusts,  to  which  there  is  no  exception,  and  that 
is  this, — the  law  never  implies,  the  court  never  presumes,  a  trust  but 
in  case  of  absolute  necessity.  The  reason  of  this  rule  is  sacred,  for  if 
the  Chancery  do  once  take  liberty  to  construe  a  trust  by  implication  of 
law,  or  to  presume  a  trust  unnecessarily,  a  way  is  opened  to  the  Lord 
Chancellor  to  construe  or  presume  any  man  in  England  out  of  his 
estate"  (5).  The  latter  passage  plainly  applies  to  the  next  class  of 
trusts  which  will  have  to  be  considered,  namely,  Trusts  by  Operation 
of  Law  ;  and  the  presumptive  trusts  mentioned  by  Lord  Nottingham, 
will  be  included  under  that  head  by  the  name  of  Implied  trusts,  which 
is  now  the  usual  expression. 

The  description  given  in  the  law  authorities  of  a  modern  permanent 
or  passive  trust,  very  nearly  corresponds  with  the  ancient  description 
of  an  use;  it  is  as  follows  : — A  right  in  the  cestui  que  trust  to  take  the 
profits  of  lands  whereof  the  legal  estate  is  vested  in  some  other  person, 
and  to  compel  the  person  thus  seised  of  the  legal  estate,  to  execute 
such  conveyances  of  the  land  as  the  person  entitled  to  the  profits  shall 
direct,  and  to  defend  the  title  to  the  property  (c) ;  it  is,  in  effect,  an 
use  not  executed  by  the  statute;  though  this  description,  so  far  as  re- 
gards the  execution  of  conveyances  of  the  land,  is  applicable  only  to 
the  simple  case  of  a  permanent  trust  in  fee  simple  or  fee  tail,  in  favour  of 
an  adult.  Such  simple  cases  as  are  last  referred  to  are  of  rare  occur- 
rence ;  and  when  they  do  arise,  it  is  generally  by  accident,  or  by  reason  of 
all  the  prior  trusts  having  been  exhausted.  Simple  trusts,  however,  of  the 
fee  may  be,  and  often  are  purposely  created  on  gifts  or  devises  to  Infants, 
and  Married  Women;  as  in  those  cases  it  is  material  that  the  donee  should 
have  some  one  to  look  to  for  the  preservation  or  due  administration  of 

{a)  But  see  the  Statute  of  Frauds,  which  591,  592. 

was  passed   soon   afterwards,    mfra,   in  this  (c)  1  Mod.  17;  Sanders  on  Uses,  267,  4th 

Chapter.  ed  ;  Cruise,  i.  381 ;  and  see  Lewin,  p.  17,  who 

(b)  Lord  Nott.  CooJc  v.  Fountain,  3  Swanst.  takes  Lord  Coke's  definition  of  an  use. 
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the  property,  which  can  only  be  attained  by  a  gift  in  trust,  and  in 
which  consists  its  essential  difference  from  a  direct  gift  (a).  In  cases 
of  the  latter  kind,  the  conveyance  of  the  legal  estate  to  the  cestui  que 
trust  would,  of  course,  be  inconsistent  with  the  nature  of  the  trust, 
even  if  the  cestui  que  trust  were  competent  to  call  for  it;  but  this  will 
be  more  particularly  adverted  to  hereafter.  In  all  cases,  indeed,  the 
rights  of  the  cestui  que  trust  over  the  rents  and  the  legal  estate  vested 
in  the  trustees,  must  of  course  yield,  so  as  to  be  subservient  to  the 
general  purposes  of  the  trust,  and  its  preservation  in  favour  of  all  the 
objects  of  the  trust  (5). 

Express  Trusts,  like  Uses,  were  originally  in  their  nature  capable  of 
being  declared  simply  by  word,  or,  in  legal  language  were  averrable  (c); 
but  the  power  of  declaring  uses  by  mere  word,  having  been  found  to 
be  productive  of  much  uncertainty  from  the  conflict  of  testimony,  and 
to  offer  many  temptations  to  perjury,  it  was  enacted  by  the  Statute 
of  Frauds  {d),   '*  that  all  declarations  or  creations  of  trusts  or  con- 
fidences of  any  lands,  tenements,  or  hereditaments,  should  be  mani- 
fested or  proved  by  some  writing  signed  by  the  party  who  was  by  law 
enabled  to  declare  such  trust,  or  by  his  last  will  in  writing,  or  else 
they  should  be  utterly  void."     It  will  be  observed  it  is  not  required 
that  the  trust  be  created  by  writing,  but  that  it  be  capable  of  being 
evidenced  by  writing,  signed  as  required  by  the  statute  {e);   and,  there- 
fore, no  trust  created  by  express  declaration,  can  now  be  enforced,  unless 
there  be  a  writing  to  evidence  it.     That  statute  contained  some  further 
important  provisions  in  regard  to  trusts,  two  of  which  it  may  be  con- 
venient here  to  notice.     By  the  ninth  clause  of  the  statute,  all  grants 
and  assignments  of  any  trust  or  confidence  are  directed  to  be  in  Avriting 
signed  by  the  party  granting  or  assigning  the  same,  or  by  his  last  will 
or  devise  ;  but  by  the  eighth   clause,  which  apjDlies  to  that  description 
of  trusts  which  will  be  considered  in  the  next  Section,  it  is  enacted, 
That  where  any  conveyance  shall  be  made  of  any  lands  or  heredita- 
ments by  which  a  trust  or  confidence  shall  or  may  arise  or  result  by 
the  implication    or   construction  of  law,    or  be  transferred  or  extin- 
guished by  an  act  or  operation  of  law  ;   then,  and  in  every  such  case, 


(a)  See  iZflf^es  V.  PTartZ,  1  Hare,  447.  454.  subsequent  to    the   Statute  of  Uses,"    Lord 

{b)   Carteret  v.    Carteret,    2    P.  Williams,  Tliurlow,  3  Bro.  C.  C.  584. 

135,    Diet,    of  Lord  Macclesfield  ;    and  see  (rf)  29  Car.  IL  c.  3,  §  7  &  8  ;  v.  supra,  p. 

Sanders  on  Uses,  i.  267.  161. 

(c)  Sanders  on  Uses,  p.  315.     "  The  com-  (e)  V.  int.  al.  Forster  v.  Hale,  6  Ves.  707 

mon  doctrine  is,  that  an  use  might  be  averred  and  Randall  v.  Morgan,  12  Ves.  74 
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such  trust  or  confidence  shall  he  of  the  like  force  and  effect  as  the 
same  would  have  been  if  that  statute  had  not  been  made. 

The  provisions  of  the  Statute  of  Frauds  as  to  evidence  by  writing 
did  not  extend  to  trusts  of  personal  chattels  (a),  so  that  a  declaration 
of  trust  of  stock,  or  the  like,  may  be  by  parol,  but  they  did  extend 
to  trusts  of  chattels  real  (6),  and  to  copyholds  (c). 

As  regards  the  Creation  of  Trusts  by  Express  declaration,  it  may  be 
stated  as  a  general  rule,  that  any  words  or  form  of  expression  are  suffi- 
cient to  create  a  trust,  if  the  intention  can  be  clearly  deduced  from 
them  (c?).  In  this  respect  there  does  not  appear  to  be  any  difference  be- 
tween a  will  and  a  deed  or  other  writing  to  take  effect  during  life,  but  as 
regards  the  eftect  to  be  given  to  the  instrument  itself  there  is  this 
material  difference  between  a  will  and  a  voluntary  declaration  of  trust 
by  act  inter  vivos,  namely,  that  in  a  will,  the  intent  is  known  to  be 
final,  and  a  devise  requires  no  help  from  consideration  ;  an  instrument 
inter  vivos,  does  not  necessarily  import  finality  of  determination  :  this 
distinction  will  be  more  fully  adverted  to  in  a  subsequent  page  of 
this,  and  in  the  succeeding  volume. 

There  is  one  mode  of  creating  trusts  peculiar  to  wills,  namely,  by 
words  of  entreaty,  recommendation,  and  desire.  Such  expressions 
create  what  is  equivalent  to  an  express  trust,  just  as  by  the  Roman 
Law  they  created  a  fidei-commissum  (e) ;  and  the  questions  adverted 
to  in  a  preceding  page,  which  had  been  agitated  before  the  time  of 
Justinian,  were  raised  until  lately  in  our  own  courts  (/).  But  the 
rule  now  established  is,  that  "  if  a  testator  shews  a  desire  that  a  thing 
shall  be  done,  unless  there  are  plain  express  words,  or  necessary 
implication  that  he  does  not  mean  to  take  away  the  discretion,  but 
intends  to  leave  it  to  be  defeated,  the  party  shall  be  considered  as 
acting  under  a  trust"  {g). 

But  this  distinction,  founded   on  the  very  nature  of  gifts  of  this 

(a)  Sir  J.   Leach,  Bayley  v.  Boulcott,   4  1840,  3  Beavan,  161. 
Russell,  347.  (/)  Heneage  v.  Lord  Andover,   10  Price, 

{b)   Skett  V.  Whitmore,  2  Freem.  281.  265,  C.  B.  Richards;  Sale  v.  Moore,  1  Simons, 

(c)  Lewin  on  Trusts,  p.  31.  540,  Sir  A.  Hart. 

(d)  See  the  doctrine  as  laid  down  by  Lord  {g)  Lord  Cottenham,  Kiiight  v.  Knight, 
Eldon,  King  v.  Denison,  1  Yes.  &  B.  273,  in  Dom.  Proc.  Jurist,  viii.  p.  926  ;  and  see  Shaio 
case  of  a  will  ;  indeed  the  same  doctrine  ap-  v.  Lawless,  5  Clark  &  Finelly,  145,  also  in  the 
plies  to  the  creation  of  an  use,  Jones  v.  Mor-  House  of  Lords.  From  the  Lord  Chancellor's 
ley,  12  Mod.  59.  judgment  in  White  v.  Briggs,  28th  February, 

(e)  V.  supra,  p.  439.  The  doctrine  of  the  1846,  by  which  he  reversed  the  decree  of  the 
Roman  Law  has  been  constantly  referred  to  in  Vice- Chancellor  of  England,  it  is  plain  that 
the  discussion  of  cases  of  this  description,  his  lordship  considers  that  this  doctrine  ought 
down  to  the  late  case  of  Knight  v.  Knight,  not  to  be  extended. 
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description,  is  to  be  observed  in  regard  to  an  insufficient  or  abortive 
creation  of  trust  where  the  property  is  given  only  for  the  purpose  of 
the  intended  trust  (a),  and  insufficient  or  abortive  precatory  words 
annexed  to  a  substantive  beneficial  gift.  In  the  former  case  the  donee 
cannot  take  beneficially  though  the  trust  fails,  for  it  is  plain  that  no 
beneficial  interest  was  intended  to  be  given  to  him ;  in  the  other,  the 
donee  will  take  beneficially,  for  by  reason  of  the  imperfect  expression 
of  desire  the  beneficial  gift  simply  remains  (5) ;  so  if  the  purpose  to 
be  collected  from  the  precatory  words  does  not  exhaust  the  property, 
the  donee  takes  the  residue, — it  does  not  result  to  the  representatives  of 
the  testator  (c),  that  is  on  the  assumption  that  the  gift  was  not  merely 
for  the  purposes  of  trust.  If  property  be  given  absolutely  and  without 
restriction,  it  is  now  settled  that  a  trust  is  not  to  be  lightly  imposed 
upon  mere  words  of  recommendation  and  confidence  {d). 

Sir  William  Grant  in  reference  to  a  particular  case  of  trust  by 
precatory  words  then  before  him  said,  that  to  constitute  a  trust,  three 
circumstances  must  concur, — sufficient  words  to  raise  it ;  a  definite 
subject,  and  a  certain  or  ascertained  object  (e).  But  this,  it  is  pre- 
sumed, is  not  to  be  taken  as  peculiar  to  a  trust.  An  express  trust  is 
in  substance  a  gift  in  a  particular  form,  and  the  very  nature  of  a 
gift  assumes  that  it  should  have  all  the  requisites  above  enumerated, 
whether  it  has  to  be  decided  upon  in  a  Court  of  Law  or  of  Equity ; 
without  them  it  would  not  be  a  gift  (/),  and  the  argument  that  if 
these  essentials  are  wanting,  no  trust  could  have  been  intended,  seems 
to  be  in  substance  the  same  proposition  {g). 

Trust  estates  arising  upon  what  have  been  before  described  as  Pas- 
sive trusts,  are  considered,  generally  speaking,  as  equivalent  to  the  legal 
ownership  (A).  All  the  several  kinds  of  limitations  which  prevailed 
in  the  disposition  of  legal  estates,  and  of  uses  in  their  fiduciary  state, 
were  applied  to  these  newly  created  trusts  (i). 

(a)  Stubbs  V.  Sargon,  2  Keen,  273.  Harding  v.  Glyn,  1  Atk.  469,    in  which  the 

{b)  Harding  v.  Glyn,  1  Atk.  470.  early  cases  are  collected. 

(c)  See  Wood  v.  Cox,  2  My.  &  Cr.  694  ;  et  (/)  See,  int.  alia,  the  judgment  of  Bayley, 

V.  infra.  Resulting  Trusts.  J.,  3  Barn.  &  Cr.  836. 

(i)  Lord   C.   Sugden,  1   Lloyd  &  G.  164,  {g)  ^eeMoricey.  Bishop  of  London,  IQYti. 

citing  Heneage  v.  Andover,  10  Price,  230;  536;  et  v.  Turn.  &  R.  159;  3  Beavan,  174,  5. 
S.  C.  1  Sim.  542,  and  the  ultimate  decision  of  (h)  Cruise,  Trust,  ch.  2,  vol.  i.  405,    Lord 

the  House  of  Lords  in  the  long  litigated  case  Mansfield  there  cited ;  Lord   Cowper,  Watts 

of  Wright  v.  Atkyns.  v.  Ball,  1  P.  W.  108. 

(c)    Sir  Wm.    Grant,    Cruwys  v.    Colman,  (i)  See    Sugden,   Introd.   to  Gilbert,   Izi., 

9  Ves.  322  ;    1  Jarman  on  Wills,  322  to  339,  Ixxii.  ;  Cruise,  Trust,  ch.  2^    §  9,    10,    &c. 

and  Lewin,  p.  68 ;  and  see  Sanders's  note  to  vol.  i.  p.  407. 
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It  was  indeed  at  one  time  held,  that  a  trust  estate  being-  a  mere  crea- 
ture of  a  Court  of  Equity,  was  not  within  the  statute  de  donis ;  and, 
therefore,  that  where  a  trust  estate  was  limited  to  a  person  and  the  heirs 
of  his  body,  he  might  after  issue  had,  bar  such  issue  in  the  same  way 
as  a  conditional  fee  might  have  been  barred,  namely,  by  a  conveyance 
equivalent  to  a  feoffment  or  bargain  and  sale.  But  it  was  soon  fully 
settled,  that  a  trust  estate  might  be  entailed  in  the  same  manner  as  a 
legal  estate  (a)  ;  and  that  an  entail  of  a  trust  estate  could  only  be 
barred  by  an  equitable  fine  or  recovery  (b).  The  statute  of  the 
3  &  4  Will.  IV.  c.  74,  which  has  been  stated  in  a  former  Chapter, 
provides  for  the  disentailing  of  entails  of  trust  estates  as  well  as  legal 
estates. 

But  Trusts  from  their  very  nature  were,  equally  as  ancient  Uses,  in- 
dependent of  the  rules  of  the  common  law  founded  on  tenure;  and  as 
a  consequence  a  life  interest  in  a  trust  estate  was  not  liable  to  forfeiture 
by  any  alienation  on  the  part  of  the  tenant  for  life  (c),  and  gifts  in  the 
nature  of  contingent  remainders  were  protected  from  this  and  the  other 
means  of  destruction,  whether  arising  from  design  or  by  accident,  to 
which  corresponding  legal  estates  in  remainder  were  exposed  {d). 

Springing  and  Shifting  and  Future  Trusts  of  every  kind  were  allowed ; 
indeed  there  is  no  other  limit  to  trusts  of  this  description,  than  that 
which,  on  broad  grounds  of  policy,  the  rule  against  perpetuities  has 
assigned  to  all  limitations  (e). 

The  doctrines  as  to  Limitations  of  estates  under  permanent  or  passive 
trusts  as  finally  established,  differed  from  Uses  in  some  particulars  (/) ; 
though  the  ancient  doctrine  as  to  uses  furnished  the  general  rules, 
occasion  was  taken  from  time  to  time  to  correct  many  inconveniences 
that  had  resulted  from  some  of  the  ancient  rules  as  to  uses. 

It  was  held  on  the  principles  of  ordinary  and  natural  justice,  that  a 

(a)  North  v.  Way,  1  Vern.  13,  Lord  Not-  tenant  for  life,  to  be  held,  in  the  event  of  its 
tingham  ;   Carpenter  v.  Carpenter,  ib.  440.  coming  into  possession  by  forfeiture  or  other- 

(b)  Cruise,  Trust,  ch.  11,  §  10,  i.  p.  507.  wise,  in  trust  to  support  the  contingent  re- 
This  was  first  determined  16  Car.  II.,  1  Eq.  mainders  ;  but,  as  before  observed,  the  Act 
Abr.  255;  1  Rep.  Comm.  of  Real  Prop.  p.  29.  8  &  9  Vict.  c.  106,   §  4   and   §   8,  will,  it  is 

(c)  Cruise,  Trust,  ch.  11,  §  11,  p.  407.  presumed,  supersede  the  necessity  for  the  ap- 
{d)    Mr.   Hayes,  in   his    Introd.   to    Con-      pointment  of  trustees  for  this  purpose  for  the 

veyancing,  p.  84,  remarks  on  the  inaccuracy  future. 

of  attributing  the  support  of  contingent  re-  (e)  Hayes'  Elem.  View,  71. 

mainders  in  trust  estates,   to  the   agency  of  (/)  It  was  never  considered  that  the  cestui 

the  legal  fee  in  the  trustees.     The   ordinary  ywe^rw*/ could  conveythe  legal  estate  under  the 

modeofsupporting legal contingentreraainders,  statute,  1  Rich.   III.   c.  1   (which,   however, 

which  was   resorted  to  for  the   reasons  men-  has  never  been  repealed),  as  the  ces/^a' g?(eM5e 

tioned  by  Mr.  Hayes,  p.  116,  was  by  limiting  could,  8  T.  R.  494  ;  Cruise,  Trust,  ch.  11,  §  7, 

a  legal  estate  to  the  tenant  for  life,  then  a  p.  407  ;  and  see  Lewin,  Introd.  p.  10. 

legal  estate  to  trustees  for  the   life   of  the 
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body  corporate  might  be  compelled  to  execute  a  trust,  thus  abolishing 
the  rule  that  there  must  be  ^"person  in  whom  the  confidence  is  placed  (a), 
So  the  subtle  distinctions  which  formerly  attended  the  nature  of  privity 
of  estate,  were  gradually  discarded  ;  and  tenant  in  dower,  tenant  by  the 
Curtesy,  and  tenant  by  statute  merchant  were  held  bound  by  the  trust  (jb). 
The  Trust,  in  fact,  was  treated  as  if  it  were  fastened  on  the  estate 
rather  than  the  person  (c);  and  a  trust  was  never  allowed  to  fail  for  want 
of  a  trustee,  whether  the  trustee  named  died,  or  was  an  improper  or 
incapable  person  (of).  When  trustees  refused  to  act,  it  was  considered 
that  the  trust  devolved  upon  the  court  (e). 


Trust  estates,  that  is  the  interest  of  the  cestui  que  trust  in  permanent 
or  passive  trusts,  were  in  some  respects  assimilated  to  legal  estates  more 
nearly  than  uses  had  been.  Thus  the  husband  was  by  analogy  to  law 
allowed  his  estate  by  the  Curtesy  in  the  trust  estate  of  his  wife,  though, 
in  order  not  to  break  in  upon  settled  habits,  and  probably  by  reason  of 
the  i^revalence  of  the  practice  of  jointuring,  the  analogy  was  not  pur- 
sued as  regards  dower  {f) ;  though  this  anomaly  as  regards  dower,  has 
lately  been  removed  {g). 


(a)  Green  v.  Rutherford,   1  Vesey,  468 ; 
Attorney  -  G  eneral  V.  Whorewood,  ib.  536. 

(b)  Pawlett  V.  Attorney -General,  Hard. 
467.  469;  Noel  v.  Jevon,  2  Freem.  43  ;  Lewin 
on  Trusts,  p.  12.  The  law  on  this  subject 
seems  to  have  been  unsettled  in  the  reign  of 
Chas.  I.  A  case  then  occurred,  which  is  im- 
portant in  many  respects,  I  have  therefore 
set  it  forth  at  some  length.  A  bill  was  filed  in 
the  6th  year  of  that  reign,  to  be  relieved  from 
the  wife's  dower  under  these  circumstances  :  a 
person  entitled  in  fee  bargained  and  sold  his 
land  to  another  on  an  agreement  that  it  should 
be  demised  to  him  for  the  life  of  himself  and 
his  wife,  and  that  he  should  have  liberty  to 
re-purchase  at  the  end  of  twenty  years ;  the  bar- 
gainee demised  the  lands  accordingly  and  died; 
his  wife  claimed  her  dower.  The  Lord  Keeper 
referred  the  suit,  according  to  the  frequent 
habit  of  the  times,  to  two  common  law  judges, 
Croke  and  Jones  ;  they  reported  that  they 
conceived  it  to  be  against  equity  that  the 
wife  should  have  her  dower  contrary  to  the 
express  agreement  under  which  the  premises 
had  been  redemised  to  the  original  owner;  yet 
they  held  that  the  wife  was  entitled  to  dower; 
for  by  the  bargain  and  sale  the  land  had  been 
vested  in  the  husband,  and  thereby  the  wife 
was  entitled  to  dower  when  he  redemised  it 
according  to  the  former  agreement ;  so  that 
the  lessees  could  only  take  it  subject  to  dower, 
and  it  was  their  folly  no*;  to  conjoin  another 
with  the  bargainee  as  was  the  ancient  practice 


in  mortgages.  "  And  when  she  is  dowable 
by  act  or  rule  of  law,"  added  the  judges,  "  a 
Court  of  Equity  shall  not  bar  her  claim  to  her 
dower,  ybr  it  is  against  the  rule  of  law,  viz. — 
where  no  fraud  or  covin  is,  a  Court  of  Equity 
will  not  relieve;"  and  the  other  judges  on 
being  consulted,  concurred  in  this  opinion, 
Nash  v.  Preston,  Cro.  Car.  190,  191.  This 
affords  another  illustration  shewing  within 
what  narrow  bounds  the  equity  of  the  Court 
of  Chancery  would  have  been  confined  if  the 
judges  of  the  common  law  could  have  had 
their  way.  It  was  however  admitted  that  upon 
a  mortgage,  if  the  laud  were  redeemed,  the 
wife  was  not  dowable,  ib.  p.  190.  The  deci- 
sion in  Nash  v.  Preston,  was  overruled  in 
1678,  2  Freeman,  43. — The  same  doctrine  was 
applied  to  copyholds,  v.  ib.  p.  78  ;  Bevans  v. 
Pope. 

(c)  See  1  Sanders  on  Uses,  35,  Lord" 
Redesdale,  Adair  v.  Shaw,  1  Sch.  &  Lefroy, 
262,  et  seq.  but  as  to  this  v.  infra. 

{d)  Tothill,  39  Eliz.;  Grosvenorv.  Hallam, 
Amb.  642,  and  the  cases  cited  ;  Pitt  v.  Pelham, 
1  Ch.  Ca.  179,  22  Car.  II. ;  and  see  Brown  v. 
Hiyys,  8  Ves.  569  ;  Newlands  v.  Paynter,  4 
My.  &  Cr.  408. 

(e)  Doiley  v.  Sharratt,  M.  S.  1  Mad.  Pr. 
&  P.  459,  2nd  ed. ;  Leivis  v.  Lewis,  1  Cox, 
162. 

(/)  Lord  Redesdale,  D'Arcy  v.  Blake,  2 
Sch.  &  Lef.  388;  Lewin,  p.  11. 

(g)  3  &  4  Will.  IV.  c.  105. 
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Generally  speaking,  trust  estates  were  made  to  conform  to  the  rules 
of  law  as  to  legal  estates,  as  indeed  had  been  the  case  with  uses,  where 
those  rules  did  not  interfere  with  the  essential  qualities  of  a  trust.  By 
a  succession  of  decisions  such  of  the  rules  of  law  as  measure  the 
duration  of  the  enjoyment,  or  regulate  the  devolution  or  transmission 
of  estates,  have  been  extended  by  analogy  to  trusts,  whilst  such  as 
peculiarly  concern  the  possession  or  seisin  of  the  land  itself  are  applied 
and  confined  to  the  legal  estate  in  the  trustee  {a) ;  and  as  a  general 
rule,  whatever  would  be  the  rule  of  law  if  it  were  a  legal  estate, 
was  applied  by  the  Court  of  Chancery,  by  analogy,  to  a  trust  es- 
tate (b).  Thus  trust  estates,  like  uses,  were  subjected  to  the  common 
law  doctrines  as  to  descent  (c).  If  the  lands  were  of  the  tenure  of 
Gavelkind  or  Borough  English,  or  subject  to  a  customary  rule  of 
descent,  the  trust  of  the  lands  followed  the  same  course  of  descent  {d). 
Lord  Nottingham  held  that  a  judgment  creditor  might  prosecute  an 
equitable  fieri  facias  against  the  trust  estate  of  his  debtor  (e) ;  and 
though  Lord  K.  Bridgman  departed  from  the  analogy  to  the  law  in 
holding  that  a  judgment  did  not  bind  a  trust  estate  of  freehold,  it  was 
ultimately  settled  (/)  that  the  creditor  might  prosecute  an  equitable 
elegit  against  the  trust  estate  of  his  debtor  {g) ;  and  it  has  been  held 
that  there  may  be  an  adverse  possession  of  a  trust  or  equitable  estate 
equivalent  to  a  disseisin  at  law  (A). 

The  Court  of  Chancery,  whenever  the  legislature  had  limited  a  period 
for  proceedings  at  law,  usually  in  analogous  cases  considered  equitable 
rights  as  bound  by  the  same  limitations  (i),  though  the  Statute  of  Li- 
mitations (21  James  I.  c.  16)  was  not  considered  as  applicable  directly 
or  by  analogy  to  cases  of  express  trust,  that  is,  so  long  as  the  relation 
of  trustee  and  cestui  que  trust  was  subsisting  (Ji).  This  is  no  longer  left 
to  the  discretion  of  the  Court,  for  by  the  statute  3  &  4  Will.  IV.  c.  27,  § 
24  (Z),  it  is  enacted,  that  no  person  claiming  any  land  or  rent  in  equity 
shall  bring  any  suit  to  recover  the  same,   but  within  the  period  during 

(a)  Hayes'  Elem.  View,  70.  504  ;  Lewin,  ubi  sup.  aud  536 ;  lately  the  rights 

{b)  Lord  Mansfield's  judgment,  Burgess  v.  of  creditors  have  been  greatly  extended  by  the 

Wheate,  1  Eden,  223  ;  Lord  Northington's,  p.  legislature,  as  has  been  already  mentioned,  1 

250;  Lord  Redesdale,  Cholmondeley  v.  Clinton,  &  2  Vict.  c.  110  ;  et  v.  infra,  p.  505. 

4  Bli.  N.  S.  115;  sed  v.  infra,  p.  505.  {h)   Cholmondeley  v.   Clinton,  2  Ja.  &  W. 

(c)  Sugd.  Introd.  Ixi.  Ixii.  \9\x  S.C.2  Mer.  173  ;  4  Bli.  7. 

(d)  Lord  Hardwicke,  Fawcett  v.  Lowther,  (i)  The  cases  are  collected  in  Mr.  Atkin- 
2  Ves.  304  ;  Lewin.  562.  son's  Real  Property  Acts,  p.  186, 187,  4th  ed. 

(e)  Anon,  cited  Balsh  v.  Wastall,  1  P.  W.  {k)  V.  int.  al.  1  Cox,  149,  and  17  Ves.  96, 
445  ;  Lewin,  p.  13.  explained  by  Wedderburn  v.  Wedderburn,   4 

(/)  Pratt  V.  Colt,  2  Freeman,  139.  My.  &  Cr.  41  ;  3  Keen,  722. 

Of)  Forth  V.  Duke   of  Norfolk,   4    Mad.  CO  See  1  Y.  &  Coll.  439,  440. 
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which  by  virtue  of  the  provisions  of  that  Act  he  might  have  made  an 
entry  or  distress,  or  brought  an  action  to  recover  the  same  respectively, 
if  he  had  been  entitled  at  law  to  such  estate,  interest,  or  right  in  or  to 
the  same,  as  he  shall  claim  therein  in  equity.  But  by  §  25  it  is  provided, 
that  when  any  land  or  rent  shall  be  vested  in  a  trustee  upon  an  express 
trust,i\\Q  right  of  the  cestui  que  trust  or  any  person  claiming  through  him, 
to  bring  a  suit  against  the  trustee  or  any  person  claiming  through  him, 
to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued, 
according  to  the  meaning  of  this  Act,  at  and  not  before  the  time  at  which 
such  land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  a  valu- 
able consideration,  and  shall  then  be  deemed  only  to  have  accrued  as 
against  such  purchaser  and  any  person  claiming  through  him.  Length 
of  time,  it  may  be  observed,  does  not  of  itself  furnish  the  same  sort  of 
presumption  of  a  conveyance  of  the  legal  estate,  in  the  case  of  long- 
enjoyment  commencing  under  an  equitable  title,  as  it  does  in  a  case  of 
adverse  possession  of  a  legal  estate.  In  the  latter  case  long  continued 
possession  implies  title;  as,  if  there  had  been  a  different  right,  the  pro- 
bability is  that  it  would  have  been  asserted  ;  but  undisturbed  enjoyment 
alone  does  not  show  whether  the  title  is  equitable  or  legal  (a). 

One  rule  of  policy  depending  on  feudal  principles,  namely,  the  rule 
in  Shelley's  case  (Z>),  was  for  the  sake  of  conformity  applied  to  trust 
estates  exactly  as  to  legal  estates  (c). 

The  rule  against  Perpetuities  is  applied  to  trust  estates  in  the  same 
manner  as  to  legal  estates ;  indeed,  the  Court  of  Chancery  has  always 
shown  at  least  an  equal  aversion  to  the  tying  up  property,  so  as  to  make 
it  inalienable,  as  Courts  of  Law  {d). 


(a)  Presumption  of  re-conveyance  of  legal  wise  titles  must  for  ever  remain  imperfect  and 

estate.     It  may  be  useful  here  to  observe  that  in  many  respects  unavailable,  when  from  length 

it  does  not  follow  from  what  is  stated  in  the  of  time  it  has  become  impossible  to  discover 

text  that  a  conveyance  of  the  legal  estate  can-  in  whom   the  legal  estate,   if  outstanding,  is 

not  be  the  subject  of  presumption  ;  the  pre-  actually  vested.     See  the  judgment  of  Sir  W. 

sumption  in  such  case  must  be  on  the  ground  Grant,  Hilary  v.  Walker,  ubi   sup.     There  a 

that  what  ought  to  have  been  done  has  been  re-conveyance  of  the  legal   estate  in  a  term 

done,  as  when   the  legal  estate  for  a  term  is  which  had  been  created  for  a  particular  purpose, 

conveyed  to  answer  a  particular  purpose,  when  which   appeared    to  have   been  satisfied,   was 

the  purpose  has  been  answered  it  ought  to  be  presumed.     But  v.  inf.  Attendant  Terms. 
re-conveyed,  and  on  that  ground,   in  such  a  {b)   1  Rep.  104  a;  v.  sup.  p.  206. 

case,   a  re-conveyance  may  be  presumed  (Sir  (c)  See  Jones  v.  Morgan,  1  Bro.  C.  C.  206. 

W.  Grant's  judgment,  Hilarys,  Walker,  12  222;  the  reading  of  this  case  will  familiarise 

Ves.  252).     Presumptions,   however,   do  not  the  subject  to  the  student.  And  see  other  cases, 

always  proceed  on  a  belief  that  the  thing  pre-  Lewin,  p.  45,  though    Webb  v.  Earl  of  Shaf- 

sumed  has   actually  taken  place.     Grants  are  tesbury,  3  M.  &  K.  599,  seems  to  have  been 

frequently  presumed,   as  Lord  Mansfield  has  decided  on  the  intention, 
said  (Cowper,    R.   215),  merely  for  the  pur-  {d)  "This  court  doth  not  allow  of  perpe- 

pose,  and  from  a  principle,  of  quieting  posses-  tuities  nor  of  statutes  to  warrant  them,"  Tot- 

sion ;     there  is    as   much    occasion  for    pre-  hill,   212;    5  Jas.  I.;  et  v.   1  Rep.  Ch.  76; 

suming  conveyances  of  legal  estates,  as  other-  et  v.  supra. 
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It  may  be  proper  to  observe,  that  Lord  Mansfield  considered  that 
trusts  were  to  follow  the  law  so  completely  and  entirely,  that  whatever 
would  be  the  rule  of  law,  if  it  were  a  legal  estate,  was  to  be  applied  in 
equity  to  a  trust  estate;  that  the  forum  where  they  are  adjudged  was 
the  only  difference  between  trusts  and  legal  estates,  the  case  of  dower 
being  the  solitary  exception ;  and  he  was  of  opinion,  in  the  case 
before  him,  in  which  he  was  called  in,  together  with  Sir  T.  Clarke,  to 
assist  Lord  Northington,  that  the  king,  as  lord,  should  have  the  estate 
by  escheat  or  reverter,  on  failure  of  heirs  of  the  cestui  que  trust.  But 
Lord  Northington  and  Sir  T.  Clarke  were  of  a  different  opinion.  Lord 
Northington  denied  Lord  Mansfield's  doctrine  to  be  law,  to  the  extent 
laid  down  by  him.  A  trust,  he  said,  like  an  use,  was  but  a  confidence 
resting  in  privity  of  person  and  estate,  without  remedy  excepting  in  a 
Court  of  Equity.  There  was  no  difference  in  the  principles  or  rules  {a). 
As  an  use,  the  lord  would  have  had  no  equity  for  the  subpcena  (&) ;  no 
use  would  have  remained  in  the  event  that  had  happened.  Besides, 
there  was  a  tenant  seised  to  perform  the  services.  "  It  is  true,"  he 
said,  "  that  this  court  has  considered  trusts  as  between  the  trustee, 
cestui  que  trust,  and  those  claiming  under  him,  as  imitating  the  posses- 
sion. But,"  he  added,  "  it  would  be  a  bold  stride,  and  in  my  opinion 
a  dangerous  conclusion  to  say,  therefore  this  court  has  considered  the 
creation  and  instrument  of  trust  as  a  mere  nullity  (c) — My  objection 
to  the  claim  in  the  information  is,  that  it  is  for  the  execution  of  a  trust 
that  does  not  exist.  I  know  no  instance  where  this  court  ever  per- 
mitted the  creation  of  a  trust  to  affect  the  right  of  a  third  person.''''  It 
was  decided  that  the  estate  did  not  escheat,  and  the  estate  is  still  held 
by  the  representatives  of  the  feoffee,  under  that  decision  (d). 

The  legislature  has  interfered  to  some  extent  to  extend  the  analogy 
between  the  doctrines  in  regard  to  legal  and  equitable  estates,  where 
the  Court  of  Chancery  itself  has  stopped  short.  Thus,  by  the  statute 
29  Car.  II.  c,  3  (the  Statute  of  Frauds),  §  10,  trust  estates  in  fee  simple 
were  made  assets  for  payment  of  debts  (e).  By  an  Act  of  the  last  reign 
it  has  been  enacted,  that  lands,  chattels,  or  stock  vested  in  any  trustee 
shall  not  escheat  by  reason  of  the  attainder  or  conviction  of  such 
trustee  (/).  By  the  late  Act  (^),  for  regulating  dower,  the  title  to  dower, 
if  not  barred  in  the  manner  provided  by  the  Act,  attaches  on  a  trust  in 

(a)  V.  supra,  p.  494  ;  et  v.  1  Eden,  194,  5,  venden's  note  ;  the  trust  of  a  lease  for  years 
Sir  T.  Clarke.  had  been  already  held  to  be  assets  for  payment 

(b)  Citing  Mich.  5  Edw.  IV.,  et  v.  supra.        of  debts  in  the  Court  of  Chancery,  Attorney- 

(c)  Et  V.  p.  195,  Sir  T.  Clarke.  General  v.  Sands,  3  Ch.  Rep.  37  ;  2  Freeman, 
{d)  Burgess  v.  Wheat e,  1  Eden,  223  ;  Gil-      131,  and  the  note. 

bert,  by  Sugden.  (/)  4  &  5  Will.  IV.  c.  23. 

(e)  See  2  Freeman,  115,  c.  130,  and  Ho-  [g)  3  &  4  Will.  IV.  c.  105. 
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the  same  manner  as  on  a  legal  estate  (a).  And  by  another  late  Act,  the 
remedies  in  favour  of  creditors  against  equitable  interests  have  been 
more  nearly  assimilated  to  tliose  which  they  had  against  legal  property ; 
and  the  force  and  effect  of  judgments  at  law  is  given  to  decrees  of  the 
Court  of  Chancery  in  this  respect  (6). 

Trusts,  like  uses,  may  agree  or  disagree,  in  point  of  limitation,  with 
the  common  law;  but  they  are  not,  like  uses,  made  to  conform  to  all 
the  rules  of  the  common  law  when  they  agree  in  point  of  limitation; 
on  the  contrary,  they  reject  all  the  rules  founded  on  tlie  principles  of 
tenure,  whether  they  do  or  do  not  agree  with  the  common  law  in 
point  of  limitation ;  so  that  if  an  estate  be  conveyed  unto  and  to  the 
use  of  B.  in  trust  for  B.  for  life,  and  after  his  decease  upon  a  trust 
in  favour  of  the  cliildren  of  C,  the  trust  for  the  children  does  not 
fail  by  the  death  of  B.  before  the  birth  of  a  child  of  C.  (as  it  would 
have  done  if  limited  by  way  of  use),  but  it  subsists  for  the  benefit  of 
after-born  children  (c).     In  short,  to  use  the  language  of  Mr.  Hayes,  the 


(a)  The  Act  does  not  extend  to  the  dower  of 
any  widow  married  on  or  before  the  first  day 
of  January,  1834. 

(5)  This  statute  has  been  frequently  referred 
to  before,  and  in  the  last  Chapter  of  the  first 
Part  is  stated  its  general  character ;  but  it 
is  practically  of  so  much  importance  that 
it  may  be  useful  to  set  it  out  at  some 
length.  By  the  Act  in  question,  (1  &  2  Vict. 
c.  110,)  it  is  enacted,  §  13,  that  a  judgment 
then  already  entered  up,  or  thereafter  to  be 
entered  up,  against  any  person  in  any  of  her 
Majesty's  superior  Courts  of  Westminster, 
shall  operate  as  a  charge  upon  all  lands,  tene- 
ments, and  hereditaments,  (including  lands 
and  tenements  of  copyhold  or  customary 
tenure,)  of  or  to  which  such  person  shall  at 
the  time  of  entering  up  such  judgment,  or  at 
any  time  afterwards,  be  seised,  possessed,  or 
entitled  for  any  estate  or  interest  at  law,  or  in 
equity,  whether  in  possession,  reversion,  re- 
mainder, or  expectancy,  or  over  which  such 
person  shall,  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards  have  any 
disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his 
own  benefit,  and  shall  be  binding  as  against 
the  person  against  whom  judgment  shall  be  so 
entered  up,  and  against  all  persons  claiming 
under  him  after  such  judgment,  and  shall  also 
be  binding  as  against  the  issue  of  his  body, 
and  all  other  persons  whom  he  might,  without 
the  assent  of  any  other  person,  cut  off  and 
debar  from  any  remainder,  reversion,  or  other 
interest  in  or  out  of  any  lands  or  heredita- 
ments, i\c. ;  and  the  same  remedies  are  given 


to  the  judgment  creditor,  as  if  he  had  a  charge 
by  writing  to  the  amount  of  such  judgment 
debt  and  interest,  with  certain  provisoes  and 
limitations  not  applicable  to  the  present  sub- 
ject. By  the  14th  section,  government  stock, 
and  shares  in  public  companies,  standing  in 
the  name  of  any  person  against  whom  judg- 
ment shall  have  been  entered  up  in  his  own 
right,  or  in  the  name  of  any  person  in  trust 
for  him,  may  be  charged  with  the  amount  of 
such  judgment  debt  by  the  order  of  a  Judge  of 
the  superior  Courts  of  Common  Law.  And 
by  the  18th  section,  decrees  and  orders  of  the 
Court  of  Chancery  are  to  have  the  eifect  of 
judgments  in  the  superior  Courts  of  Common 
Law,  and  all  powers  given  to  the  Judges  of 
the  Courts  of  Common  Law  may  be  exercised 
by  Courts  of  Equity.  A  proviso  is  added  for 
the  registration  of  such  judgments,  §  19  ;  and 
the  same  powers  are  extended  to  the  courts 
in  which  matters  of  bankruptcy  and  lunacy 
are  administered.  See  3  Hare,  235.  By  the 
20th  section  it  is  enacted,  that  such  new  or 
altered  writs  shall  be  sued  out  of  the  Courts  of 
Law,  Equity,  and  Bankruptcy,  as  may  by  such 
courts  respectively  be  deemed  necessary  or 
expedient  for  giving  effect  to  the  provisions 
before  contained,  and  in  such  form  as  the 
judges  of  such  courts  respectively  shall  from 
time  to  time  think  fit  to  order,  and  that  exe- 
cution shall  be  enforced  in  the  same  manner 
as  writs  of  execution  were  then  enforced.  The 
forms  of  writs  for  enforcing  decrees  and  orders 
of  the  Court  of  Chancery,  were  issued  by  Lord 
Cottenham  when  Chancellor. 

(c)  Hayes'   Introd.  121 ;  Elem.  View,   69, 
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equitable  effect  of  the  trust  is  commensurate  with  the  legal  effect  of 
an  executory  use  (as  distinguished  from  a  contingent  use  by  way  of 
remainder),  both  equally  rejecting  the  strict  rules  of  the  common 
law. 

The  nature  of  an  equitable,  is  distinguished  from  the  purely  legal, 
interest  in  other  particulars  besides  those  which  have  been  mentioned. 
The  question,  whether  a  claimant  has  or  has  not  the  legal  estate,  de- 
pends, as  will  again  be  noticed  in  the  next  Chapter,  on  the  technical  con- 
iStruction  or  effect  of  words  and  forms  ;  while  the  question,  whether  the 
claimant  has  or  has  not  the  equitable  interest,  is  for  the  most  part  one 
of  sjsirit  and  substance.  A  conveyance  made  or  an  use  limited  in  due 
form  of  law,  is  legally  operative,  by  reason  of  the  formalities  observed  ; 
but  the  most  aptly  expressed  trust  may  be  repelled  by  evidence,  internal 
or  extrinsic,  of  the  substantial  equity  of  the  case  (a). 

Trust  estates  differ  from  legal  estates  most -materially  in  point 
of  alienation.  The  benefit  of  a  trust  of  what  kind  soever,  whether 
vested  or  not,  and  though  it  should  confer  an  interest  equivalent  to 
an  estate  of  freehold,  may  be  transferred  by  any  form  of  instrument, 
or  rather  by  any  instrument,  however  destitute  of  form,  which  ex- 
presses the  intention,  provided  it  be  in  writing,  and  signed  by  the 
party  bound,  or  by  his  agent  lawfully  authorized  {b)  ;  though,  accord- 
ing to  ordinary  practice,  conveyancers  have  been  accustomed  to  con- 
vey trust  estates  by  lease  and  release,  according  to  legal  form  (c). 
Any  conveyance  or  assurance  by  a  cestui  que  trusty  said  Lord  Notting- 
ham, shall  have  the  same  effect  and  operation  upon  a  trust,  as  it  should 
have  had  upon  the  estate  in  law,  in  case  the  trustees  had  executed  their 
trust  (c?),  and  this  is  clearly  so  as  regards  alienation  for  valuable  consi- 

70.  But  this  is  subject  to  the  rule  of  conve-  as  regards  the  second  section  of  the  stat.  8  &  9 
nience,  which  excludes  children  born  after  the  Vict.  c.  106,  which  declares  that  every  deed 
period  of  distribution  has  arrived,  namely,  which  by  force  only  of  that  enactment  shall 
the  death  of  the  tenant  for  life  ;  unless  a  be  effectual  as  a  grant,  shall  be  chargeable 
contrary  intention  be  declared  or  can  be  col-  with  the  Stamp  duty  with  which  the  same  deed 
lected  from  the  will,  in  which  case  the  chil-  would  have  been  chargeable  in  case  the  same 
dren  must  await  the  death  of  their  own  parent  had  been  a  release,  founded  on  a  lease  or  bar- 
as  well ;  see  Scott  v.  Earl  Scarborough,  1  gain  and  sale  for  a  year ;  and  also  the  same 
Beavan,  168.  stamp  duty,  exclusive  of  progressive  duty, 
(a)  See  Hayes'  Elem.  View,  p.  7.  with  which  such  lease  or  bargain  and  sale  for 
(6)  Cruise,  i.  406,  §  6  ;  Hayes'  Elem.  a  year  would  have  been  chargeable  ;  so  that  it 
View,  p.  71.  It  will  be  remembered,  that  by  is  only  where  a  lease  and  release  was  necessary 
the  stat.  3  &  4  Will.  IV.  c.  74,  §  77,  as  be-  that  this  stamp  duty,  as  it  is  presumed,  will 
fore  stated,  married  women  cannot  convey  any  attach. 

kind  of  interest,  excepting  by  deed  acknow-  {d)  Lord  Nott.  North  v.  Champernown,  2 
ledged  ;  and  by  §41,  no  conveyance  by  tenant  Ch.  Ca.  78  ;  the  question  was,  whether  a  re- 
in tail  will   bind  the  issue,   or  those    in    re-  covery  suffered  by  the  cestui  que  trust  in  tail, 
mainder  or  reversion,  unless  it  be  enrolled.  barred  the  remainders  over. 
(c)  Hayes' Introd.  98.  This  may  be  important 
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deration.  It  is  in  regard  to  voluntary  transfers,  or  transfers  for  good  or 
meritorious  consideration,  as  that  of  natural  affection,  of  the  beneficial 
interest  in  trust  property,  that  the  peculiar  character  of  property  held 
by  a  beneficial  or  equitable,  as  distinguished  from  a  legal  title,  becomes 
of  importance  ;  for  as  there  is  no  legal  form  of  conveyance  of  a  merely 
beneficial  interest,  such  a  gift  can  only  be  enforced  in  equity,  and  the 
Court  of  Chancery  will  not  enforce  an  imperfect  gift  in  favour  of  a 
volunteer  ;  what  is  a  perfect  gift,  whether  in  the  way  of  declaration  of 
trustor  assignment,  is  the  question.  The  test,  as  it  would  seem,  is, 
whether  or  not  a  fixed  and  final  determination  to  transfer  the  equitable 
interest  to  the  volunteer,  properly  evidenced,  is  proved  (a).  It  has 
been  held,  that  if  a  person  has  actually  declared  himself  to  he  a  trustee,  the 
beneficial  interest  in  the  property  passes  to  the  cestui  que  trust  without 
more  (b).  And  it  is  the  same  if  a  person  effectually  declares  that  his 
trustee  shall  be  trustee  for  another.  It  has  been  lately  laid  down,  that 
if  what  has  been  done  is  equivalent  to  a  transfer  of  the  legal  interest, 
the  parties  in  whose  favour  the  trust  is  created,  are  entitled  to  have  the 
benefit  of  it  in  this  court  (c).  But  a  voluntary  transfer  of  an  equitable 
interest  by  a  person  beneficially  entitled,  seems  to  require,  in  order 
that  it  may  be  treated  as  a  complete  and  final  act,  that  at  least  notice 
should  be  given  to  the  trustee,  or  that  the  intended  transfer  should  in 
some  way  be  acted  upon  {d).  The  circumstances  of  each  particular 
case  must  have  considerable  influence  where  a  matter  of  fact  has  to 
be  collected  from  evidence  (e)  ;  and  something  must  depend  on  the 
nature  of  the  property. 

(a)  Collinson  v.  Patrick,  cited  below,  was  be  an  assignment  to  a  volunteer,  and  the  bond 
the  case  of  a  voluntary  transfer  by  a  married  was  delivered  to  the  intended  assignee.  The 
woman,  which  was  held  to  be  a  complete  exe-  assignee  could  not  have  the  benefit  of  the  in- 
cuted  trust;  that  was  a  case  of  a  rested  interest.  tended  assignment  without  the  active  inter- 
But  from  the  Lord  Chancellor's  judgment  in  ference  of  the  court  to  give  it  effect  as  against 
Meek  N.Kettlew ell,  it  appears,  that  the  assign-  the  obligor,  by  compelling  the  obligee  to  sue 
ment  of  an  expectancy  or  possibility  not  coupled  upon  it  as  trustee  for  the  assignee,  which  would 
with  an  interest,  as  a  possible  title  under  a  have  been  to  give  the  transaction  a  different 
deed  as  the  next  of  kin  of  a  living  person,  character  to  that  which  it  bore  upon  the  face 
cannot  be  the  subject  of  gratuitous  dona-  of  it.  The  writing  was  not  an  assignment,  and 
tion,  though  it  may  be  of  contract  (1  Phillips,  it  was  not  intended  as  a  declaration  of  trust ; 
343).  Every  future  interest,  including  possi-  it  therefore  was  not  allowed  any  operation, 
bilities  coupled  with  an  interest,  in  land,  may,  though  a  final  intention  to  give  clearly  appear- 
itwill  be  remembered,  now  be  effectually  given  ed.  The  case  oi  Antrohus  v.  Smith,  12  Ves. 
by  a  deed  operating  at  law,  8  &  9  Vict.  c.  106,  39,  is  to  the  same  effect;  and  see  Meekv, 
§  6.  Kettlewell,  ubi  supra;  and  x.  Jurist,  192. 

(J)  Ex  parte   Pye,   ex  parte    Dubost,  18  (c)  Collinson  v.  Patrick,  2  Keen,  \3i;  ibid. 

Ves.  149.      But  an  instrument  purporting  to  i.  p.  558 ;  et  v.  sup.  n.  (a),  and  p.  506,  n.  (d). 

be  an  assignment,  and  not  capable  of  operat-  (rf)  See  Meek  v.  Kettlewell,  1  Hare,  471  to 

ing  as  such,  has  been  held  incapable  of  being  476. 

set  up  as  a  declaration  of  trust,  Edwards  v.  (e)  See   Hayes'  Introd.   p.   101.     The   law 

Jones,  1  Myl.  &Cr.  226.  That  was  the  case  of  on  this  subject  is  not  in  a  very  satisfactory 

an  indorsement  made  on  a  bond  purporting  to  state  ;  it  will  be  the  subject  of  particular  con- 
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Some  general  rules  applicable  to  trust  estates  may  be  here  noticed. 
A  man  cannot  have  a  legal  estate  in  trust  for  himself;  there  is  a  con- 
junction of  the  legal  and  equitable  interests ;  a  man  cannot  have  a 
subpoena  against  himself  (a),  the  equitable  estate  is  absorbed,  or  rather 
no  longer  exists  {h) ;  but  this  rule  must  be  understood  always  with 
this  restriction,  that  it  is  the  same  estate  in  equity  and  at  law  (c) ;  and 
when,  for  the  purposes  of  justice,  it  is  necessary  that  the  equitable 
interest  should  exist,  the  junction  of  the  two  estates  will  not  be  per- 
mitted to  put  the  party  in  a  worse  situation  (d).  When  a  trust  comes 
to  be  finally  carried  into  execution  by  actual  conveyance,  of  course  all 
the  incidents  of  trust  are  at  an  end  ;  and  the  estates  so  created  become 
legal  estates  for  all  purposes,  equally  as  they  would  have  been  if  not 
originating  in  a  trust  (e).  The  ancient  rules  in  favour  of  bona  fide 
purchasers  without  notice,  have  been  preserved  (/).  We  now  proceed 
to  Trusts  by  the  Operation  of  Law. 

Section  III. —  Trusts  hy  Implication  and  Construction  of  Law — Implied 
Trusts — Resulting  Trusts — Constructive  Trusts. 

Having  considered  Express  Trusts,  the  next  branch  of  the  subject 
which  presents  itself  is  that  of  trusts  arising  from  the  Operation  of 
Law.  Trusts  of  this  description,  as  has  already  been  observed  (^), 
were  not  new  creations,  but  were  continued  from  the  ancient  doctrines 
of  the  Court;  they  will  not,  therefore,  require  in  his  place  any  length- 
ened description. 

These  kinds  of  trusts  may  be  ranged  under  two  classes — the  one 
comprising  what  may  be  called  Implied  trusts  and  Resulting  trusts — 

sideration  in  the  next  volume.     I  will  only  signment  to  the  trustees  in  the  deed,  nor  does 

here    observe,    that   Sir   William    Grant,   in  he  appear  to  have  founded  his  judgment  upon 

Sloane  v.  Cadogan,  Sugd.  V.  and  P.  Append.  that  assumption,  though  the  circumstances  of 

vol.  iii.  p.  65,  held,   though  his  opinion   was  that  case  did  not  call  for  a  decision  upon  the 

extra-judicial,  that  a  voluntary  assignment  by  point.     Mr.  Hill,  in  his  Treatise  on  Trustees, 

deed  from  a  son  to  a  father,  of  an  equitable  p.  45 — 54,  has  examined   the  authorities   on 

reversionary  interest  in  a  trust  fund,  might  be  this    subject.      Lord   Lyndhurst,    C,    in    his 

enforced  in  equity,  inasmuch  as  the   trustees  judgment  on  appeal,  in  Meek  v.  Kettlewell,  1 

of  the  reversionary  interest  were  thus   made  Phillips,  348,  does  not   appear  to  have  been 

trustees  for  the  assignee;  Sir  Edw.  Sugden,  dissatisfied  with  Sir  W.  Grant's  doctrine. 
V.  and  P.  iii.  297,  threw  a  doubt  upon   this  (a)   Lord   Eldon,  Harmood  v.  Oglander,  8 

doctrine.     The    present   Vice-Cliancellor    of  Ves.  128. 

England,  whose  authority  in   questions  is  of  (b)  Lord  Alvanley,  Brydges  v.  Brydges,  3 

the  greatest  weight,  in  the  case  of  Beatson  v.  Ves.  127. 
Beatson,    12    Simons,    294,   evidently   disap-  (c)  Il/id. 

proved  it;  but  his  Honour,  as  it  appears  to  me,  (d)  Ibid. 

has  fallen  into  a  mistake  in  his  statement  of  {e)   Hayes'  Elem.  View,  71. 

the  effect  of  Sir  William  Grant's  observations,  (f)  V.  supra,  p.  424. 

for  Sir  W.  Grant  evidently  did  not  mean  to  {g)  V.  supra,  p.  453. 

say  that  the  trust  fund  had  passed  by  the  as- 
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the  other  what  may  be  called  Constructive  trusts  (a).  The  trusts  which 
will  be  included  in  the  first  class  under  the  name  of  Implied  trusts 
and  Resulting  trusts  will  be  such  as  arise  from  the  act  of  some  party 
having  the  beneficial  ownership  of  the  property.  All  other  trusts  will 
be  classed  under  the  head  of  Constructive  trusts.  Trusts  of  this  de- 
scription depend  upon  the  conclusions  of  law  independently  of  con- 
tract, and  often  arise  in  cases  where  there  was  no  intention  to  create 
a  trust  on  the  part  of  any  of  the  parties  concerned  ;  generally  speaking, 
they  are  imposed  in  inviium  (b).     And  first,  as  to  Implied  Trusts. 

Implied  Trusts. 

If  a  person  by  will  direct  his  real  estate  to  be  sold  for  the  payment 
of  his  debts,  or  if  he  charge  it  with  the  payment  of  debts  or  legacies,  or 
express  any  other  particular  purpose  to  which  his  real  estate  is  to  be 
applied,  without  expressly  imposing  a  trust  for  that  purpose,  by  opera- 
tion of  law  an  implied  (c)  trust  is  fastened  on  the  property,  and  the 
person  in  whom  the  estate  may  become  vested,  by  descent  or  by 
devise,  is  bound  to  do  all  such  acts  as  may  be  necessary  for  the 
accomplishment  of  the  purpose  declared  by  the  testator;  for  without 
this  the  purpose  could  not  be  effected  (d).  The  common  case  of  a  sale 
of  an  estate  may  be  given  as  another  instance  of  an  implied  trust. 
The  sale,  according  to  reason  and  justice,  being  complete  by  the 
effect  of  the  contract,  the  vendor  is  in  effect  no  longer  owner  of 
the  estate,  but  having  the  legal  estate,  he  is  considered  impliedly 
as  trustee  of  it  for  the  purchaser;  and  the  same  consequences, 
generally  speaking,  follow,  as  if  the  vendor  had  actually  so  declared 
himself  (e),  with  this  exception,  that  till  payment  of  the  price,  the 
purchaser  is  not  entitled  to  the  full  rights  of  a  cestui  que  trust.  The 
purchaser  is  in  like  manner  trustee  of  the  purchase-money  for  the 
vendor,  as  part  of  his  personal  estate.  This  is  one  of  the  instances 
in  which  a  trust  is  fastened  on  land,  so  that  in  the  Court  of  Chancery 
it  is  considered  to  all  intents  as  money,  and  on  money,  so  that  it  is 
considered  as  land. 

(a)  These  expressions  are  frequently  used  (d)  Cook  v.  Fountain  (1676) ;    3  Swanst. 

in  the  reports  indisciiminately  :     no    precise  592  ;   Harg.  &  B.  Co.  Litt.  113  a,  note  (2)  in 

legal  meaning  is  attached  to  any  one  of  them.  the  latter  part ;  Bennett  v.  Davis,  2  P.  Wms. 

(5)    See   Story  on  Equity,    §  1254.  1257.  317;  and  see  P;«  v.  Pe/Aaw,  2  Freeman,  134, 

1260,  1.  and  the  other  cases  cited,  Lewin  on  Trusts, 

(c)  This   expression  is  usually  applied   to  p.  66,  n.  (e). 

trusts  of  this  description,  see  Lewin,  p.   65,  (e)  See  Acland  v.   Gainsford,   2   Mad.  22 ; 

though  it  might  be  equally  applied  to  some  Wilson  v.  Clapham,  1  Jac.  &  W.  38;  and  see 

cases  of  constructive  trusts.  Lewin,  p.  65,  66. 
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Resulting  Trusts. 

Resulting  (a)  trusts  are  precisely  the  same  in  principle  as  resulting 
uses  (5).  "  The  general  rule  is,  that  wherever,  upon  any  conveyance, 
devise,  or  bequest,  it  appears  that  the  grantee,  devisee,  or  legatee,  was 
intended  to  take  the  legal  estate  merely,  the  equitable  interest,  or  so 
much  of  it  as  is  left  undisposed  of,  will  result,  if  arising  out  of  the 
testator's  realty,  to  himself  or  his  heir,  or,  if  out  of  personal  estate, 
to  himself  or  his  executor.  Should  the  interest  resulting  to  the 
heir  be  of  a  chattel  nature,  as  a  term  of  years,  or  a  sum  of  money, 
it  will  on  the  death  of  the  heir  devolve  on  his  personal  representa- 
tive" (c) ;  but  no  general  [unbending]  rule,  said  Lord  Hardwicke,  is  to 
be  laid  down,  except  in  the  case  where  a  real  estate  is  devised  to  be 
sold  for  payment  of  debts,  and  no  more  is  said,  there  is  clearly  a 
resulting  trust ;  but  if  any  particular  reason  occurs  why  the  testator 
should  intend  a  beneficial  interest  to  the  devisee,  there  are  no  prece- 
dents to  warrant  the  court  to  say  it  shall  not  be  a  beneficial  inter- 
est {d).  It  will  be  remembered  that  a  resulting  use  is  executed  by 
the  Statute  of  Uses  (e) ;  but,  in  truth,  the  use,  in  most  cases,  remains 
rather  than  results. 

At  common  law  where  there  is  a  devise  to  trustees  and  their  heirs, 
the  whole  is  gone  from  the  heir,  though  in  equity  there  may  be  a  bene- 
cial  interest  remaining  or  resulting  to  the  heir  of  the  devisor  {f).  It 
has  already  been  observed,  as  regards  trusts  created  by  the  party,  that 
there  is  a  material  distinction  between  the  case  where  property  is 
transferred  to  another  only  for  the  purpose  of  a  trust,  and  the  case  of  a 
transfer  to  a  person  beneficially  with  a  partial  trust  reposed ;  in  the 
latter  case,  though  the  purposes  of  the  trust  should  become  abortive, 
or  fail  for  any  cause,  nothing  will  result  to  the  donor  or  his  representa- 
tives as  will  be  the  case  in  the  instance  first  alluded  to  {g). 

The  ancient  doctrine  which  I  have  assumed  to  have  prevailed  as 

(a)  Result  \s  here  used  in  tlie  sense  "to      note,  2  Vernon,  19. 

fly   back;"  but  it  is  frequently  used  in    re-  {d)  Hill  v.  Bishop  of  London,  1  Atk.  618  ; 

ference  to  constructive  trusts  in  the  sense  of  1  Keen,  50. 

"  to  be  produced  as  the  effect  of  causes  jointly  (e)  1  Inst.  23  a,  271  a;  et  v,  sup.  p.  488  ; 

concurring,"  see  Johnson's  Diet,  hac  voce.  but  no  use  can  "  result"  so  as  to  be  executed 

(b)  V.  supra,  p.  452.  by  the  Statute  of  Uses,  from  such  states  of 
(e)    Lewin  on  Trusts,   p.    129 ;    Levet   v.  circumstances  as  are  given  as  illustrations  in 

Needham,  2  Vern.  138,  9  ;  and  see  Ackroyd  the  next  Section,  which  is  one  reason  which 

V.  Smit.hson,  1  Bro.  C.  C.  503,  in  which  Lord  has  induced  me  to  include  them  under  a  dis- 

Eldon  first  distinguished  himself  in  the  Court  tinct  head. 

of  Chancery,  which  is  a  leading  case  on  the  {f^    Lord    Hardw.    Hawkins   v.    Chappel, 

subject  of  resulting  trusts.     The  doctrine,  as  1  Atk.  622. 

collected  from  the  early  csaes,  is  stated  in  the  {g)  V.  supra,  p.  449. 
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regards  uses,  that  on  a  conveyance  to  a  wife  or  a  child  without  any 
trust  declared,  no  use  would  result  to  the  donor,  has,  as  a  general 
rule,  been  adopted  as  regards  trusts,  at  least  to  the  extent  of  raising 
a  strong  presumption  in  favour  of  the  wife  and  the  child  (a),  parti- 
cularly where  there  are  circumstances  indicating  an  intention  to  benefit 
the  child  (&). 

Parol  evidence  may  be  admitted  to  repel  a  resulting  trust  arising 
by  operation  of  law  (c),  but  not  where  the  resulting  trust  is  collected 
from  the  terms  of  the  instrument  itself  {d) ;  but  this  subject  will  be 
adverted  to  in  the  next  Chapter.  I  proceed  to  the  remaining  class  of 
trusts  by  operation  of  law,  namely.  Constructive  Trusts. 


Constructive  Trusts. 

The  subject  of  constructive  trusts  which,  according  to  the  classifi- 
cation I  have  adopted,  embrace  every  trust  arising  by  operation  of  law 
which  cannot  be  classed  with  those  in  the  two  preceding  Sections, 
opens  a  wide  field  of  inquiry  which  will  be  explored  in  the  succeeding 
volume.  It  will  be  sufiicient  here  to  give  a  few  instances  of  construc- 
tive trusts  in  the  sense  in  which  I  have  used  those  terms. 

Constructive  trusts  (e)  may  arise  not  only  where  property  has  been 
acquired  by  fraud  or  improper  means,  but  also  where  it  has  been 
fairly  and  properly  acquired,  but  it  is  contrary  to  some  principle 
of  equity  that  it  should  be  retained  by  the  party  in  whom  it  is 
vested,  at  least  for  his  own  benefit.  The  first  case  I  would  mention 
is  that  of  a  purchase  made  by  a  man,  or  by  his  directions  and  with 
his  own  money,  the  conveyance  being  in  fact  taken  in  the  name  of 
another, — the  trust  of  the  legal  estate  has  been  said(y)  in  this  case 

(a)  V.  supra,  p.  453,  and  see  Lord  C.  B.  convert  him  into  a  trustee  for  the  parties  who 
Eyre's  judgment,  Di/er  v.  Dyer,  2  Cox,  94  ;  in  equity  are  entitled  to  the  beneficial  enjoy- 
Floi/d  V.  Spillet,  cited  2  Atk.  566  ;  and  the      ment." 

cases  cited,  Lewin,  p.  169,  note  (c).  (/)  Lord  C.  B.  Eyre,  in  the  case  of  Dyer 

(b)  Cookv.  Hutchinson,  1  Keen,  42.  v.  Dyer,   2  Cox,  93  (a  leading  case),  using 

(c)  See  1  Keen,  50.  the  word  "  result"  in  the  second  sense  before 

(d)  See  the  cases,  Lewin,  p.  135,  note  (a).  referred  to,   states  that  where  a  purchase  is 

(e)  Mr.  Hill,  in  whose  Treatise  on  the  Law  made  in  the  name  of  a  stranger,  the  trust  of  the 
relating  to  Trustees  this  subject  is  very  fully  legal  estate  re«M/^s  to  the  man  who  advances  the 
considered  (p.  116,  et  seq.),  thus  describes  money;  but  as  I  have  used  the  word  "  result" 
Constructive  Trusts: — "Wherever  the  cir-  onlyin  the  sense  first  mentioned,  I  have  classed 
cumstances  of  a  transaction  are  such  that  such  cases  amongst  Constructive  Trusts. 
the  person  who  takes  the  legal  estate  in  pro-  Where  it  is  by  arrangement  that  the  purchase 
perty,  cannot  also  enjoy  the  beneficial  interest  is  so  made,  the  trust  raised  by  the  law  be- 
without  necessarily  violating  some  established  comes  of  a  character  nearly  allied  to  an  ex- 
principle  of  equity,  the  court  will  immediately  press  Trust;  it  is  extremely  difficult  to  adhere 
raise  a  constructive  trust,  and  fasten  it  upon  to  any  classification  on  this  head. 

the  conscience  of  the  legal  owner  so  as  to 
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also  to  "  result"  to  the  man  who  advances  the  money;  and  it  goes, 
said  Lord  C.  B.  Eyre,  on  a  strict  analogy  to  the  rule  of  the  common  law 
that  where  a  feoffment  is  made  without  consideration,  the  use  results 
to  the  feoffor  (a).  A  trustee  or  executor  who  avails  himself  of  his 
character  of  trustee  to  purchase  a  renewal  of  a  lease  or  to  obtain  any 
other  advantage,  is  held  to  be  a  trustee  for  the  persons  for  whom  he 
was  a  trustee  of  the  original  lease  (b).  So  if  a  trustee  purchase  the 
trust  property,  as  a  general  rule  he  is  held  to  be  a  trustee  of  it  for  his 
cestui  que  trust  (c).  The  principle  which  governs  these  cases,  is,  that  a 
trustee,  indeed  generally  every  person  standing  in  a  fiduciary  situation, 
is  bound  to  advance  the  interests  of  his  cestui  que  trust,  or  other  person 
by  whom  or  for  whose  benefit  he  has  been  placed,  or  may  stand  in  that 
situation,  nothis  own;  and  though  the  individual  case  may  be  unexcep- 
tionable in  point  of  fairness,  general  policy  (d)  requires  that  the  rule 
should  be  universal,  that  the  trustee  should  not  be  permitted  to  engage 
in  any  transaction  so  that  his  duties  may  be  thwarted  or  swayed  by 
vievvs  to  his  own  interest.  This  subject  will  be  again  noticed  in  this, 
and  will  be  fully  considered  in  the  succeeding  volume. 

Upon  a  principle  analogous  to  that  which  prevails  as  to  trustees,  if 
a  person  having  a  limited  interest  in  leasehold  property  under  a  settle- 
ment, avails  himself  of  the  situation  in  which  the  settlement  has  placed 
him,  to  renew  the  term  on  his  own  account,  he  will  be  held  to  be  a 
trustee  for  the  benefit  of  all  the  persons  interested  in  the  old  lease  (e). 
A  purchaser  from  a  trustee,  with  notice  of  the  trust,  is  held  himself  to 
be  a  trustee ; — though  a  purchaser  may,  it  is  said,  buy  in  an  incum- 
brance, or  lay  hold  of  any  plank  to  protect  himself,  yethe  shall  not  protect 
himself  by  the  taking  a  conveyance  from  a  trustee,  with  notice  of  the 
trust;  for  by  taking  a  conveyance,  with  notice  of  the  trust,  he  himself  be- 
comes the  trustee,  and  must  not,  to  get  a  plank  to  save  himself,  be  guilty 
of  a  breach  of  trust  (/).  It  has  been  already  observed,  that  by  the  eighth 
section  of  the  Statute  of  Frauds,  trusts  arising  or  resulting  by  the 
implication  or  construction  of  law  are  exempted  from  its  oj^eration  (^). 

(a)  See  Dyer  V.Dyer,  SMj»,  p.  511;  but  in  the  Fiuch,  392  ;    Pkayre  v.  Peree,  3  Dow,   128; 

illustrations  last  put  in  this  case,  the  word  S.  C.  1  Bli.  N.  S,  594. 

"result"  is  used  in  its  first  sense,  namely,  (c)  Att. -General  v.  Lord  Dudley,  Sir  Geo. 

that  to  which  it  is  applied  in  the  last  Section  ;  Cooper,  146;  Sandersons.  Walker,  LWes.  601. 

in  the  proposition  which  the  illustration  is  {d)  V,  supra,  p,  427  ;    et  v,  infra,   titles 

brought  to  support,  the  word,  as  will  be  seen.  Fraud  and  Public  Policy. 

is  used  in  its  second  sense.  (e)  See  Lewin,  p.  171,  2,  where  the  cases 

{b)  Lewin,  170;   Piersonv.  Shaw,  1   Atk,  are  collected. 

480  ;    Abney  v.  Muller,  2  Atk.  529  ;    HoK  v,  (/)   Sa7iders  v.  Deheiv,  2  Vern.  271. 

Holt,  1  Ch.  Ca.  190  ;    Luckin  v,  Rnshworth,  {y)  V.  supra,  p.  497, 
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Section  IV. —  Trusts  of  Personal  Estate. 

Trusts  of  Terms — Terms  in  Gross — Attendant  Terms — The  Act  8^-9  Victoria  for  the 
Extinction  of  satisfied  Terms — Introduction  to  the  succeeding  Chapter. 

Trusts  of  terms  of  years  and  other  personal  estate  have  already 
been  casually  adverted  to  {a).  Most  of  the  rules  applicable  to  trusts 
of  freehold  interests  are  equally  applicable,  mutatis  mutandis,  to  trusts 
of  personal  estate.  The  trusts  of  personal  estate  which  it  is  material 
particularly  to  notice,  are  those  of  terms  for  years. 

The  terms  for  years  which  have  been  the  subject  of  previous 
notice,  are  those  which  are  separated  from  the  inheritance  for  the 
benefit  of  some  particular  persons,  or  for  some  particular  purposes. 
Such  terms  are  called  terms  in  gross  (b),  and  the  persons  entitled  to 
the  beneficial  interest  in  such  terms,  have  a  right  in  equity,  corre- 
sponding with  the  right  of  the  cestui  que  trust  of  a  freehold  interest, 
to  call  upon  the  trustees  to  pay  over  to  them  the  rents  and  profits, 
and  to  assign  the  legal  estate  in  the  term  to  them,  unless  it  be  necessary 
that  it  should,  for  the  general  purposes  of  the  trust,  remain  outstand- 
ing (c).  The  cestui  que  trust  of  a  term  jn  gross  has  the  same  power 
of  aliening  and  devising  it,  as  has  a  person  entitled  to  a  legal  term, 
with  this  difference  in  favour  of  a  trust  term,  that  it  may,  unlike  a 
legal  term,  be  conveyed  as  well  as  devised  so  as  to  give  successive 
interests  (d)  to  successive  takers,  provided  the  rule  as  to  perpetuities 
be  not  transgressed  (e).  Where  what  is  equivalent  to  an  estate  tail  in 
a  trust  of  a  term,  or  other  personal  estate,  is  given  to  the  first  or  any 
subsequent  taker,  it  vests  in  him  absolutely  without  more,  just  as  in 
the  case  of  a  direct  bequest  of  personal  estate  (/).  A  trust  term, 
though  settled  on  one  and  his  heirs,  goes  to  his  executors  (9).  The 
Statute  of  Frauds  (29  Car.  II.  c.  3,  §  10),  which  made  the  trust  of  an 
inheritance  assets  at  law,  did  not  affect  trusts  of  terms,  so  that  they 
are  equitable,  not  legal  assets  {h) ;  the  attendant  terms  to  be  presently 
mentioned,  being  annexed  to  the  inheritance,  are  real  assets  (i). 

(a)  V.  supra,  p.  457.  472.  (d)  Duke  of  Norfolk  \.  Howard,  3  Ch.  Ca. 

{b)   Long  terms,  as  for  300  and  even  1000  1 ;    1   Vernon,   164  ;    Massenberg  v.  Ash,   2 

years,  had  been  granted  so  early  as  Edw.  III.,  Vern.  237. 

2  Bla.  Comm.  342  ;    though  at  common  law,  (e)  V.  supra,  p.  472. 

it  has  been  said,  a  lease  was  not  good  for  more  (/)  V.  Howard  v.  Duke  of  Norfolk,  2  Free- 

than    forty  years,    Floyd  \.   Gary,    2  Freem.  man,  74,  et  v.  75;  Fo%  v.i?;<rae/,  1  Bro.  274. 

220.     In  the  tinae  of  Elizabeth,  though  much  in  284;   Case  v.  iort?  Erro/,  14  Yes.  478;    Tolle. 

use,  (Reg.  Lib.  B.  1582,  &c.)  they  were  looked  mache  v.  Coventry,  2  CI.  &  Finnell.  626,  &c. 

upon  with  suspicion,  as  tending  to  defraud  the  {g)   1  Vernon,  164. 

Crown;  see  Tothill,  p.  187,  39  &  40  Eliz.,  \h)  2  Vernon,  248. 

where  relief  was  refused  on  that  ground  alone.  (f)   Cruise,  i.  p.  426  ;  see  as  to  tiiis  distinc- 

(c)  Cruise,  Trust,  c.  iii.  §  1,  vol.  i.  417.  tion,  supra,  p.  421. 
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A  possibility  of  a  trust,  it  may  be  observed,  might  be  assigned  in  equity, 
though  a  grant  of  a  future  possibility  (till  lately)  (a),  was  void  at  law  (b). 

Attendant  Terms. 

It  remains  shortly  to  notice  Attendant  terms,  though  the  passing  of 
the  statute  8  &  9  Vict.  c.  1 12  (c)  will  supersede  much  of  the  learn- 
ing on  this  subject.  Attendant  terms  were  the  creatures  of  the 
doctrine  as  to  resulting  and  constructive  trusts.  They  are  nothing- 
more  than  long  terms  for  years,  created  for  purposes  which  have  been 
determined  or  satisfied,  as  the  securing  of  money  lent,  or  the  raising  of 
portions  for  children,  in  which  event  they  are  held  by  the  Court  of 
Chancery  constructively,  to  be  attendant  on  the  inheritance  (d).  Lord 
Hardwicke  gives  the  following  description  of  the  nature  and  origin 
of  terms  of  this  description  {e) : — 

'*  The  attendance  of  terms  for  years  upon  the  inheritance  is  the 
creation  of  a  Court  of  Equity,  invented  partly  to  protect  real  property, 
and  partly  to  keep  it  in  the  right  channel.  In  order  to  it,  this  court 
framed  the  distinction  between  such  attendant  terms  and  terms  in 
gross,  notwithstanding  that,  in  the  consideration  of  the  common  law, 
they  are  both  the  same,  and  equally  keep  out  the  owner  of  the  fee, 
so  long  as  they  subsist.  But  as  equity  always  considers  who  has 
the  right  in  the  land,  and  on  that  ground  makes  one  man  a  trustee 
for  another  ;  and  as  the  common  law  allows  the  possession  of  the 
tenant  for  years  to  be  the  possession  of  the  owner  of  the  freehold, 
this  court  said,  where  the  tenant  for  years  is  but  a  trustee  for  the 
owner  of  the  inheritance,  he  shall  not  keep  out  his  cestui  que  trust, 
nor,  pari  ratione,  obstruct  him  in  doing  any  acts  of  ownership,  or  in 
making  any  assurances  of  his  estate ;  and  therefore,  in  equity,  such 
a  term  for  years  shall  yield,  ply,  and  be  moulded,  according  to  the 
uses,  estates,  or  charges  which  the  owner  of  the  inheritance  declares 
or  carves  out  of  the  fee ;  thus  the  dominion  of  real  property  was 
kept  entire.  Proceeding  upon  these  principles  wherever  a  term  for 
years  has  been  vested  in  a  stranger,  in  trust  for  the  owner  of  the 
inheritance,  whether  by  trust  expressly  declared,  or  by  construction 
or  judgment  of  this  court,  which  is  called  '  a  trust  by  operation  of 
law ;'    this  court  said  that  the    trust  or  beneficial  interest  of  such  a 

(a)  V.  supra,  p.  291  ;    Stat.  8  &  9  Vict.  by  payment,    Lord  Northington,    Wright  v. 

c.  106.  Pearson,  1  Ed.  124. 

{b)  Lord  K.  Coventry,  1  Rep.  Ch.  16.  (e)  The  doctrine  of  Attendant  Terms  was 

(c)  V.  supra,  p.  292,  3.  familiar  in  the  reign  of  Charles  I. ;  see  1  Rep. 

{d)  See  Hayes'  Introd.  i.  106 ;   the  court  Ch.  20,  &c.  ;  for  an  exposition  of  the  modern 

could  not  declare  that  the  term  had  determined  doctrines,  see  Story  on  Equity,  ii.  313,  etseq. 
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term    should   follow   or  be  affected  by  all    such  conveyances,  assu- 
rances, or  charges  as  the  owner  creates  of  the  inheritance." 

"Though  the  law  says,"  added  his  Lordship,  "that  the  term  and  the  fee 
being  in  different  persons,  they  are  separate  dictinct  estates,  and  the  one 
not  merged  in  the  other,  yet  the  beneficial  and  profitable  interest  of  both 
being  in  the  same  person,  equity  will  unite  them  for  the  sake  of  keeping 
the  property  entire.  Therefore,  if  the  owner  of  the  inheritance  levy  a 
fine  sur  conuzance  de  droit,  or  suffer  a  common  recovery  to  uses,  the  trust 
of  the  term  shall  follow,  and  be  governed  by  those  uses,  although  a  term 
for  years  is  not  the  subject  of  a  fine  sur  conuzance  de  droit,  much  less  of  a 
common  recovery  ;  nor  would  equity  allow  the  trust  of  a  term  in  gross 
to  be  settled  with  such  limitations.  This  doctrine  is  always  allowed 
to  have  its  full  effect  as  between  the  representatives,  that  is,  the  heir, 
either  in  fee  simple  or  fee  tail,  of  the  owner  of  the  inheritance,  and 
the  executor,  and  all  persons  claiming  as  volunteers  under  him, 
though  certain  distinctions  have  been  admitted  as  to  creditors  (a) ; 
and,  in  general,  the  rule  has  been  the  same,  whether  the  trust  of  the 
term  be  created  by  express  declaration,  or  arise  by  construction  and 
judgment  of  this  court.  But  although,  in  all  these  cases,"  he  pro- 
ceeded, "the  court  considers  the  trust  of  the  term  as  annexed  to  the 
inheritance,  yet  the  legal  estate  of  the  term  is  always  separate  from  it, 
and  must  be  so;  otherwise  it  would  be  merged.  And  this  gives  the 
court  an  opportunity  to  make  use  of  such  terms  as  a  guard  and  pro- 
tection to  an  equitable  owner  of  the  inheritance  against  mesne  con- 
veyances, which  would  carry  the  fee  at  common  law,  or  to  a  person 
who  is  both  legal  and  equitable  owner  of  the  inheritance,  against  such 
mesne  incumbrances  as  he  ought  not  to  be  affected  with  in  conscience ; 
and  here  the  court  often  disannexes  the  trust  of  the  term  from  the 
strict  legal  fee ;  but  still  in  support  of  right"  (Z)).  Lord  K.Wright, 
in  observing  on  the  doctrines  of  the  Court  of  Chancery,  as  to  at- 
tendant terms,  said,  "  in  these  cases  it  may  in  some  sense  be  said,  that 
jEquitas  sequitur  legem;  for  at  law,  if  a  term  and  the  inheritance 
come  in  one  hand,  the  term  is  merged,  and  the  estate  goes  to  the  heir ; 
so  in  equity,  it  is  in  the  nature  of  a  merger,  for  the  trust  of  the  term 
will  follow  the  inheritance"  (c). 

(a)  "  Such  a  trust  term  is  not  to  be  made  (6)  Lord  Hardwicke,  Willoughby  v.  Wil- 

assets  in  equity,  as  it  would  be  dangerous  to  loughby,  1  T.  R.  763  ;    -S.  C,  Belt's  Supp.  to 

purchasers  to  make  it  so,  but  it  is  real  assets  Ves.  Sen.  465.     The  subject  is  again  enlarged 

in  the  hands  of  the  heir,"  PFiZ/oM^r^Jy  V.  PFe'/-  upon    by   the    same    distinguished    judge   in 

loughby,  1  T.  R.  766  ;    2  Fonbl.  114.     Gene-  Wortley  v.  Birkhead,  2  Ves.  Sen.  574. 

rally  it  goes  with  the  inheritance  ;  see  Baden  (c)  Best  v.  Stamford,  2  Freem.  289  ;  et  v. 

V.  Lord  Pembroke,   2  Vern.  58-9  ;  2  Freem.  Tiffin  v.  Tiffin,  2  Ch.  Ca.  49  and  55 ;  IVem.  1. 
p.  77  (note),  and  207.  209. 
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By  means  of  these  outstanding  terms,  the  immediate  legal  estate,  as 
carrying  with  it  the  direct  right  to  the  possession,  was,  during  its  con- 
tinuance, made  use  of  as  a  shield  which  covered  the  purchaser's  title 
from  the  attacks  of  all  claimants,  with  notice  of  whose  adverse  rights 
his  conscience  could  not  be  affected,  for  between  those  who  have  equities 
only,  there  is  no  reason  that  he  who  has  the  legal  title  also  should  not 
assert  it.  Outstanding  terms,  therefore,  were  much  in  request  amongst 
conveyancers  who  hardly  deemed  a  purchaser  or  mortgagee  secure, 
unless  his  title  were  fortified  by  a  chattel  interest  of  respectable  anti- 
quity (a).  It  is  the  secrecy  with  which  charges  and  incumbrances  may 
be  made,  according  to  the  existing  law,  that  gave  to  these  outstanding 
terms  such  extreme  value ;  but  the  efficiency  of  this  expedient^  and  its 
subserviency  to  the  ends  of  justice,  have  been  of  late  years,  to  say  the 
least,  the  subject  of  serious  doubt  by  all  those  who  have  looked  beyond 
the  mere  practice  of  the  law.  "No  considerate  mind,"  said  Lord  Lang- 
dale,  before  the  Real  Property  Commissioners,  "  can  be  seriously  and 
permanently  of  opinion  that  tlie  legal  fictions  called  '  outstanding  terms' 
afford  an  adequate  remedy  to  the  danger  of  prior  unknown  claims  existing 
on  any  property.  It  often  happens  that  such  terms  do  not  exist ;  some- 
times when  they  seem  to  exist,  it  is  very  doubtful  whether  they  can  be 
established  against  the  other  legal  fictions  of  mei'ger  or  presumed  sur- 
render ;  when  existing  and  established,  the  transfer  of  them  is  frequently 
attended  with  enormous  difiiculties  and  expense ;  and  w^hen  practi- 
cally applied  to  use,  they  are  generally  found  to  protect  one  innocent 
party  at  the  expense  and  to  the  prejudice  of  another."  This  opinion 
of  Lord  Langdale  was  confirmed  by  the  evidence  of  some  eminent 
practical  conveyancers  (b).  The  Real  Property  Commissioners  were  of 
opinion  that  protection  could  not  be  efficiently  obtained  even  by  giving 
notice  of  the  purchase  to  the  person  having  the  legal  estate  (c).  On 
the  strength  of  these  opinions,  the  Act  above  referred  to  was  passed, 
which  has  produced,  as  has  been  noticed  in  a  former  page  {d),  much 
discussion  in  the  profession ;  and  questions  as  to  the  efficiency  of  the 
Act  have  been  raised,  which  if  not  removed  by  judicial  decision, 
must  be  the  subject  of  legislative  enactment.     It  is  not  impossible 

(a)    See  Hayes,  Introd.  i.  106 — 8.  183.  196.  395,  396,  where  the  various  mo- 

{b)  See  the  Appendix  to  the  Second  Report  dern  publications  on  the  subject  are  referred 

of  the  Real  Property  Commissioners,  p.  313,  to.    I  would  also  refer  the  reader  to  Mr.  Hayes' 

&c.     Mr.  Neale,  Real  Property  Acts  of  1845,  observations,  p.  108,  9,  in  his  Introduction  to 

in  his  introduction  to  the  Act  8  &  9  Vict.  c.  Conveyancing. 

112,  p.  2  to  p.  15,  has  given  a  concise  sum-  (c)   Second  Report  of  R.  P.  Com.  p.  13,  14. 

mary  of  the  objections  to  the  system  which  (d)   Supra,  p.  293.     Some  able  articles  on 

that  Act  aims  at  putting  an  end  to.     Tlie  sub-  this  subject  have  appeared  in  the  Jurist,  see 

ject  is  more  largely  discussed,  and  the  author-  int.  al.  x.  p.  101. 

ities  collected,  in  the  Law  Review,  No.  V.  p. 
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that  the  passing  of  this  Act  may  lead  to  the  establishment  of  a 
General  Registry,  or  of  something  equivalent,  that  shall  afford  a  real 
and  substantial  protection  to  honest  purchasers,  which  it  cannot  be 
said  has  ever  existed  since  the  notoriety  of  livery  and  seisin  was  got 
rid  of  in  the  manner  which  has  before  been  explained. 

The  General  Duties  of  Trustees  remain  the  same  in  principle  as 
under  the  old  system  of  uses  (a) :  this  is  too  large  a  field  to  enter  upon 
in  this  volume.  For  a  comprehensive  view  of  this  subject  I  would 
refer  the  student  to  Mr.  Hill's  elaborate  Treatise  on  the  Law  relating 
to  Trustees,  and  the  12th  to  the  17th  chapters  of  Mr.  Lewin's  work 
so  often  already  referred  to. 

Introduction  to  the  next  Chapter. 

In  the  instance  of  trust  estates  corresponding  with  the  ancient  per- 
manent uses,  questions  of  construction  of  the  instruments  by  which 
they  are  created  and  assigned  or  conveyed,  must,  of  course,  continually 
arise  equally  as  in  conveyances  of  legal  interests.  These  questions  must, 
of  course,  come  before  the  Court  of  Chancery  exclusively.  In  ques- 
tions of  construction,  generally  speaking,  the  Court  of  Chancery  follows- 
the  law ;  and  in  such  instances  a  case  is  frequently  sent  to  a  Court  of 
Law,  with  the  question  so  stated  as  if  it  had  arisen  upon  an  instrument 
operating  at  law,  so  as  to  obtain  the  opinion  of  a  Court  of  Law  as  to 
the  construction  of  the  words  in  the  instrument  (h) ;  and  where  the 
question  cannot  be  so  moulded,  the  assistance  of  some  of  the  common 
law  judges  is  occasionally  called  in.  But  in  the  generality  of  these 
cases  the  court  decides  for  itself;  and  even  when  a  question  as  to  the 
construction  of  an  instrument  operating  at  law  arises  in  a  suit  in  the 
Court  of  Chancery,  which,  in  the  mind  of  the  judge,  is  wholly  free 
from  doubt,  it  is  fully  competent  to  the  judge,  rather  perhaps  his- 
duty,  himself  to  decide    it  (c) ;    indeed,  in  many   cases   of    doubtful 

(a)  V.  supra,  p.  445.  448,  9.  better  able  to  judge  of  the  efFect  of  deeds  and 

(b)  A  modern  instance  may  be  seen  in  written  evidences,  than  a  jury  of  ploughmen, 
Houston  V.  Hughes,  6  Barn.  &  Cr.  420.  Cary,  p.  32.     In   The  Countess  of  Suffolk  v. 

(c)  See  the  judgment,  Blundell  v.  Glad-  Sir  R.  Grenville,  in  which  Lord  K.  Coventry 
stone,  before  the  Vice-Chancellor  of  England,  was  assisted  by  Hatton  and  Whitlock,  justices, 
11  Simons,  489  ;  this  cause  was  re-heard  by  it  is  said,  "The  construction  of  deeds  is  the 
the  Lord  Chancellor,  assisted  by  Mr.  J.  Pat-  proper  office  of  the  Court  of  Chancery," 
teson  and  Mr.  J.  Maule,  and  the  decision  of  Nelson's  C.  R.  p.  17.  But  at  that  time  the 
the  V.  C.  was  affirmed ;  and  see  Muddle  v.  amalgamation  of  the  liberal  rules  of  construc- 
Fry,  6  Mad.  270  ;  and  Rop.  on  Leg.  ii.  703  ;  tion  which  were  applied  in  the  Court  of  Chan-. 
and  the  Diet,  of  Lord  Eldon,  Bromley  v.  Hoi-  eery,  and  of  the  stricter  rules  of  Courts  of 
land,  7  Ves.  17.  Lord  C.  EUesmere  consi-  Common  Law,  had  not  perhaps  been  com- 
dered  that  the  Court  of  Chancery  was  much  pletely  effected. 
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construction  of  legal  instruments  the  court  is  compelled  itself  to 
come  to  a  decision,  at  least  for  some  purposes,  as  for  the  granting 
or  refusing  of  an  injunction.  In  questions  arising  upon  legacies,  the 
court  must  take  upon  itself  the  construction ;  and  in  these  cases  all  or 
most  of  the  rules  of  construction,  applicable  to  written  instruments, 
come  into  operation.  Hence,  a  knowledge  of  the  rules  of  construction 
is  equally  essential  to  the  practitioner  in  the  Court  of  Chancery,  as  to 
the  practitioner  in  the  Common  Law  Courts.  For  these  reasons,  and 
because  the  account  which  has  been  given  in  a  preceding  Book  of 
the  modes  of  conveyance  would  not  be  complete  without  some  reference 
to  the  rules  of  construction  of  written  instruments,  and  with  a  view 
to  leave  for  the  Third  Part  of  this  work  only  the  peculiar  jurisdiction 
of  the  Court  of  Chancery  as  a  Court  of  Equity,  I  propose  to  devote  the 
following  Chapter  to  that  subject,  when  it  will  be  seen,  on  reference  to 
the  authorities  cited,  that  the  judges  of  the  Court  of  Chancery  have 
contributed,  in  no  small  degree,  to  settle  the  general  law  on  this  subject ; 
it  is,  perhaps,  to  the  liberal  rules  of  construction  originally  adopted 
from  the  Court  of  Chancery,  drawn  no  doubt  from  the  Roman  juris- 
prudence, that  those  rules  have  deserved  the  eulogy  of  Lord  Mansfield, 
himself  well  acquainted  with  the  Roman  law,  which  will  presently  be 
adverted  to. 
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CHAPTER  VIII. 

THE  GENERAL  RULES  FOR  THE  CONSTRUCTION  OF  DEEDS  AND 
WILLS,  WITH  INCIDENTAL  NOTICES  OF  THE  RULES  APPLICABLE 
TO  OTHER  INSTRUMENTS  IN  WRITING. 

Preliminary  Observations, 

Section  I. —  General  Rules  of  Law  for  the  Construction  and  Interpretation  of  Deeds 

and  Wills. 
Section  II. — Of  the  application  of  Extrinsic  Evidence  to  the  Interpretation  of  Deeds 

and  Wills. 


Preliminary  Observations. 

OJUce  of  a  Deed — Difference  between  Deeds  and   Wills — The  Rules  of  Construction 

generally  the  same  in  Equity  as  at  Law. 

The  various  kinds  of  deeds  which  operate  at  common  law  (a),  and 
under  the  Statute  of  Uses  (b),  and  the  power  of  bequeathing  personal 
estate  by  will,  have  been  noticed  in  the  preceding  parts  of  this  work. 
The  statutes  by  which  the  power  of  devising  real  estate  was  introduced 
and  subsequently  regulated,  and  the  re-introduction  of  title  to  pro- 
perty by  way  of  trust,  have  also  been  the  subject  of  consideration. 
We  are  now  to  enter  upon  a  consideration  of  the  general  rules  which 
it  has  been  found  necessary  to  introduce,  for  the  construction  of  deeds 
and  wills  and  other  instruments  in  writing,  in  order  to  supply  the 
defects  of  human  language  and  capacity  (c).  This  is  a  most  im- 
portant and  extensive  subject,  and  in  some  of  its  branches  is  as  dif- 
ficult as  its  importance  is  great,  particularly  as  it  is  admitted  that  it 
is  impossible  altogether  to  reconcile  all  the  cases  (d). 

A  deed,  it  will  be  remembered,  is  a  writing  or  instrument  sealed, 
and  taking  effect  from  the  delivery  (e).  The  office  of  a  deed  is  to 
prove  and   testify  the  mind   or  agreement  of  the  parties  (f) ;   a  will 

(a)  Supra,  ip.  161,  et  seq.  sealed  by  the  attesting  witnesses,  Dig.  xxviii. 

(fi)  Supra,  p.  479.  1.  22,  5;  Cod.iv.  21.  17;  et  Gothof.  not.  Inst. 

(c)  Lord  Camden,  Sugd.  on  Wills,  134.  Just.  ii.  10,  5.  et  Comment,  p.  295;  though  no 

{d)  See  Lord  Abinger's   judgment,  Doe  v.  instruments,  inter  vivos,  appear  to  have  been 

Hiscocks,  5  Mees.  &  W.  367.  sealed;  Registration  superseded  the  necessity 

(e)  Touchstone,  p.  56,  57,  and  72.     I  have  for  it. 
chiefly  used  Mr.  Preston's  edition  (1820).  The  (/)  Touchstone,  ch.  iv.  p.  50.     Carta  non 

Roman   law  required  that  wills    should   be  est  nisi  vestimenium  donationis.      Scriptum 
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may  be  considered  as  the  gift  itself,  from  its  very  nature  it  cannot 
have  reference  to  any  prior  gift,  and  it  is  ambulatory  and  revocable 
during  life  (a).  In  deeds,  as  has  been  partially  noticed,  technical  rules 
prevail,  particularly  in  regard  to  their  form,  and  as  to  the  words  to 
be  used  for  passing  an  estate.  The  law  has  not  made  it  requisite  to 
the  validity  of  a  Will  that  it  should  be  couched  in  language  techni- 
cally appropriate  to  its  testamentary  character  ;  it  is  sufficient  that 
the  instrument,  however  irregular  in  form  or  inartificial  in  expression, 
discloses  the  intention  of  the  maker  respecting  the  posthumous  desti- 
nation of  his  property  (6).  A  devise,  as  before  observed,  imports  a 
consideration  of  itself  (c). 

The  construction  of  deeds  and  of  wills  conveying  legal  interests,  as 
before  observed,  may  come  for  decision  before  Courts  of  Equity  as 
well  as  Courts  of  Law.  The  construction  of  those  instruments  in 
writing,  which  are  used  for  the  transfer  of  equitable  interests,  or  to 
create  equitable  obligations,  is  necessarily  confined  to  the  Court  of 
Chancery ;  though,  as  before  noticed,  the  Court  of  Chancery,  in 
order  to  preserve  uniformity  of  decision  on  the  subject,  sometimes 
takes  the  advice  or  assistance  of  the  Common  Law  Judges  ;  so  that 
whatever  differences  may  have  existed  in  former  times  between  the 
rules  of  construction  which  prevailed  in  the  Court  of  Chancery  {d),  and 
in  the  Courts  of  Common  Law,  they  have  long  ceased  to  exist  (e). 
The  rules  as  ultimately  established  in  the  Courts  of  Law,  are,  it  was 
said  by  Lord  Mansfield,  founded  on  law,  reason  and  common  sense  (/); 

est  insirumentum,  ad  instruendum  quod  mens  (I)  Jarman  on  Wills,  i.  p.  11,  12.     "  Tes- 

vuli ;  Co.  Litt.  36  a;  Bracton,  lib.  ii.  fol.  34.  tamenti  factio,  non  privati  sed  publici  juris 

94,95;  Fleta,  iii.  c.  14;  vi.  28  ;  and  Plowd.  est,"  Dig.  xxviii.   1.3.     "  Testamentum    est 

161  b,  are  to  the  same  effect;  et  v.  supra,  p.  voluntatis  nostrse  justa  sententia,  de  eo  quod 

138,  n.  (e).     In  the  Touchstone,  c.  iv.  p.  51,  quis  post  mortem   suam  fieri  velit,"  ib.  tit.  i. 

the  form  of  deeds  is  described  to  be  "  Hsec  in-  l.  i. 

dentura  testatur  quod  idem  A.  B.  &c.,  dedit  (e)   Vernon's  case,  4  Rep.  4  a  ;  but  it  does 

et  concessit ;"  another  form  is  "  Sciatis  me  (fe-  not    defeat    a    prior  voluntary    conveyance, 

disse,"  Sec.     A  feoffment,  I  need   hardly  re-  Cruise,  vi.  p,  8. 

mark,  passed  nothing ;  it  was  the  livery  that  (d)  Whether  the  court  would  still  exercise 
passed  the  estate,  ibid.  p.  54  ;  so  the  late  Act  the  discretion  to  vary  a  direct  disposition  in 
8  &  9  Vict.  c.  106,  §  3,  enacts,  that  a  feoff-  cases  of  "  extremity,"  which  was  formerly  as- 
ment  shall  be  void  at  law,  unless  evidenced  sumed  (see  Nourse  v.  Lord  Yarmouth,  Finch, 
by  deed,  A  Grant  at  common  law  has  more  159),  is  at  least  doubtful,  see  Fonbl.  on  Equity, 
of  the  character  of  being  the  actual  gift,  as  ii.  p.  197.  In  the  case  referred  to,  the  "  ex- 
there  is  no  mode  by  which  such  interests  as  tremity  "  of  the  case  was,  that  a  person  who 
lie  in  grant  can  be  passed,  excepting  by  deed  ;  had  directed  his  trustees  to  convey  to  his 
and  now,  as  we  have  seen,  freehold  interests  daughters,  had  a  posthumous  son  born  to  him, 
in  corporeal  hereditaments  also  lie  in  grant,  (e)  See  3  Bla.  Comm.  382.  434 ;  Lord 
supra, -p.  161-2-3.  EUenborough,  lyguldenx.  May,  7  East,  246  ; 

(a)  This  distinction  between  deeds  and  wills  Ljguldeny.  May,  9  Ves.  329,  &c. 

will  be  found  to  be  of  importance  in  regard  to  (/)  Per  Lord  Mansfield,  Goodtitle  v. Bailey, 

the    equitable   jurisdiction    of    the  Court    of  Cowp.  600  ;  andsee  Hotham\.  E.  I.Cotnpany, 

Chancery,  in  reforming   deeds  which  do   not  Douglas,  264 ;  and    the   judgment  of  Sir  W, 

accord  with  the  actual  intentions  of  the  parties.  Gi-u\t,  Gladstone  y.  Birley,  2  Merr.   403,4. 
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the  Court  of  Chancery  could  desire  no  more.  When  uses  and  devises 
of  real  estate  became  the  subject  of  legal  jurisdiction,  no  doubt  many 
of  the  rules  for  their  construction  which  had  prevailed  in  the  Court 
of  Chancery,  were  imported  into  the  common  law. 

It  must  be  observed,  that  after  the  Statute  of  Uses  an  attempt  was 
made  {a)  to  introduce  greater  latitude  in  the  construction  of  deeds 
operating  under  that  statute  than  was  applied  to  common  law  convey- 
ances ;  but  the  attempt  failed ;  and  it  was  established,  with  one  excep- 
tion, that  the  same  rules  of  construction  should  be  applied  to  both  (6). 

The  Interpretation  of  every  instrument  must  depend,  1st.  on  matter  of 
fact ;  and  2nd.  on  the  construction  of  the  law.  Matter  of  fact  is  to  be 
averred  by  the  party,  and  triable  by  the  jurors,  or  other  tribunal  before 
which  the  question  may  come  ;  the  other  being  matter  of  law,  is  always 
to  be  decided  by  the  judges  (c).  I  propose,  in  the  first  section  of  this 
Chapter,  more  especially  to  consider  the  general  rules  for  the  construc- 
tion of  deeds,  wills,  and  written  instruments,  which  are  applied  by  the 
Judge  himself;  the  effect  which  may  be  given  to  the  admission 
of  evidence  of  extrinsic  circumstances,  will  be  the  subject  of  the  second 
part  of  this  Chapter,  though  it  is  hardly  possible  to  avoid,  to  some  ex- 
tent, anticipating  that  subject  in  discussing  the  general  rules. 

Section  I. —  General  Rules  of  Law  for  the  Construction  and  Inter- 
pretation of  Deeds  and  Wills. 

Generally  the  Construction  of  Deeds  and  Wills  governed  by  the  same  Rules — One  feature 
of  difference  arises  in  Questions  concerning  Legacies — As  regards  the  Statute  of 
Frauds,  Legacies  and  Devises  stand  on  the  same  footing — Rules  ofCicil  Law  followed 
in  Questions  as  to  Cumulative  Legacies,  ^-c. — Construction  of  Conditions  the  same 

"Though  upon  the  ground  of  mistake   this  from  words  of   limitation;    the    former    may 

Court  will  reform  the  instrument,  I  never  un-  have      greater     latitude     in      deeds     taking 

derstood,"  said  Lord  Eldon,  "that  it  would  effect  under  the  Statute  of  Uses  (uses  being 

therefore  hold,  that  the  instrument  has  a  dif-  trusts   at    common    law)  than  on  feoffments, 

ferent  effect  from  that  which  belongs  to  it  at  which    are    strict    conveyances    at    common 

law,"   Underhill  v.  Norwood,    10  Ves.   228 ;  law,    Rigden  v.  Vallier,  2  Ves.  257  ;   3  Atk. 

and  see  1  Sim.  &  St.  217,  note.  734;  and   see  Fisher  v.  Wigg,  1  P.  W.   14, 

(a)   See  Doe  v.  Mussell,  3  T.  R.  765,  judg-  where,  on  the  construction  of  a  surrender,  two 

ment  of  Lord  Kenyon.  judges  against  Holt,  C.  J.,  held,  that  "equally 

{b)  See  2  Preston  on  Estates,  66  ;  judg-  to  be  divided,"  &c.  created  a  tenancy  in  com- 
ment of  Turton,  J.,  1  P.  W.  16  ;  3  T.  R.  mon  ;  which  case  is  recognised,  1  Wils,  341, 
765  ;  Gilbert  on  Uses,  by  Sugden,  104  ;  and  Cowp.  660,  and  by  Lord  Hardwicke,  3 
Stratton  v.  West,  2  Bro.  240  ;  Alpass  \.Wat-  Atk.  734  ;  but  this,  I  believe,  is  now  a  doubt- 
Arms,  8  T.  R.  519  ;  Touchstone,  by  Atherley,  ful  point.  Of  the  effect  of  these,  and  similar 
p.  86.  The  exception  (according  to  Lord  words  in  a  will,  v.  infra,  and  Jaiman  on  Wills, 
Hardwicke)   is  as  to  words  of    regulation  or  ii.  162,  et  seq. 

modification    of    the     estate   (as    the    words  (c)  8  Co.  Rep.  155  a ;  Eraser's  ed.  450,  et 

"  equally  to  be  divided  "  are),  as  distinguished  v.  infra,  p.  527,  note  ((/). 


522  Summary  of  Rules  of  Construction. 

in  Equity  as  at  Law,  but  not  so  altogether  as  to  what  is  a  Performance — In  carrying 
out  Executory  Limitations  of  Trusts,  Legal  Import  of  Words  not  always  followed. 

Essentials  to  a  Deed  or  Will,  in  order  to  operate  as  a  Transfer  of  Property. 

General  Rules  as  regards  Wills — In  favour  of  Heir  and  Personal  Representatives — 7m 
favour  of  Testacy. 

General  Rules  as  regards  Deeds  and  Wills — To  be  construed  according  to  the  Intent — 
But  established  Rules  are  to  be  followed — Every  Man's  Grant  to  be  taken  against  him- 
self— Deeds-Poll  and  Indentures — Construction  must  be  on  the  entire  Instrument — 
And  so  that   all  the  Parts  may  if  possible  agree   together. 

A  Deed  which  cannot  take  Effect  according  to  the  Letter,  is,  if  possible,  to  take  some  Effect. 

Devises  to  be  most  favourably  expounded  to  pursue  the  Intent — Estates,  which  as  the 
result  of  this  consideration  may  arise  by  Will,  and  not  by  Deed — Estate  by  Implication 
— Cross  Remainders — Doctrine  of  Cy-pres — Tenancy  in  Common. 

Difference  between  Deeds  and  Wills  as  to  Future  Estates. 

Construction  of  a  Deed  may  be  influenced  by  the  Recitals — Effect  of  Recitals — Recital  in 
a  Will — When  there  is  a  Reason  assigned  for  a  Bequest. 

Operation  of  the  Statute  of  Uses. 

Repugnant  Clauses  in  a  Deed — In  a  Will — Repugnant  Words  in  the  habendum  of  a  Deed 
— Two  Inconsistent  Wills. 

Deeds  and  Wills  to  be  construed  according  to  the  Words — But  too  much  Stress  not  to  be 
laid  on  strict  meaning  of  Words — Words  of  Condition  construed  as  Words  of  Limi- 
tation— Conditional  Limitations. 

Plain  Mistakes  will  not  vitiate  a  Gift — Falsa  deraonstratio  non  nocet — Misdescription 
of  Legatee. 

Words  marshalled  and  arranged  to  effect  the  Intention — Words  having  double  Intendment 
— General  Words  controlled  and  limited — Words  transposed,  suppilied,  and  rejected — 
"  Or"  construed  "and,"  and  "and"  "or" — et  sic  de  similibus. 

Deed  construed  more  strictly  than  Will,  as  regards  Words  of  Limitation — Different 
Rules  as  to  "  Vesting." 

Words  which  have  obtained  a  Conventional  meaning — "Child,"  8fc.  "Issue" — Words 
which  have  a  Definite  Legal  Construction — Legislative  Construction  given  to  certain 
Words  common  in  Wills,  Stat.  1  Vict.  c.  26. 

Absurdity,  Inconvenience,  and  Hardship,  do  not  operate  to  prevent  Literal  Interpretation. 

Where  a  Security  may  be  construed  to  be  Joint  and  Several — Instances  in  which  Joint 
Words  may  be  taken  as  Several  at  Law. 

Presumptions  of  Law,  arising  from  Words,  may  be  rebutted  on  plain  Intention. 

Limits  to  the  liberality  exercised  in  giving  Effect  to  Intention — Limitation  cannot  be  sup- 
plied— ^0  Intention  can  be  regarded  that  is  contrary  to  the  Rules  founded  on  Public 
Policy — In  a  Deed  a  Fee  cannot  pass  without  the  word  "  Heirs  " — Estate  Tail — 
Liability  of  Obligee  not  extended. 

Obsolete  Doctrine  as  to  what  should  be  considered  as  a  Lease,  as  distinguished  from  an 
Agreement. 

Construction  of  Surrenders. 

Construction  of  Appointments  under  Powers. 

The  Doctrine  of  Estoppel. 

Generally  speaking,  the  rules  for  the  construction  of  deeds  and  of 
wills  are  the  same.     "  Deeds,"  says  one  of  our  highest  living  autho- 
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rities  on  this  subject,  "  require  particular  words  to  express  a  given 
purpose  (as  will  be  noticed  hereafter) ;  but  when  that  requisition  is 
complied  with,  the  rules  of  construction  must  be  the  same  as  in 
wills  "  (a) ;  the  distinctions  chiefly  relate  to  the  construction  of  the 
words  of  gift  or  limitation  (&).  Without  undertaking  to  point  out  the 
whole  of  the  distinctions  which  exist,  or  to  trace  them  in  all  their 
consequences,  the  most  material  will,  I  believe,  be  found  to  be  noticed 
in  the  following  pages. 

There  is  one  feature  of  difference  which  is  applicable  to  the  jurisdic- 
tion of  the  Court  of  Chancery,  which  has  arisen  from  this,  that  as  that 
court  had  no  original  jurisdiction  in  testamentary  matters,  it  felt  itself 
bound  to  adopt,  in  questions  of  Legacy,  the  rules  of  the  Ecclesi- 
astical Courts,  which  were  those  of  the  civil  (Roman)  law  (c).  Before 
the  passing  of  the  Statute  of  Frauds,  the  Court  of  Chancery,  following 
the  rules  of  the  civil  law,  appears  to  have  assumed  a  greater  latitude 
than  was  allowed  by  the  common  law,  in  searching  for  what  was  the 
testator's  intention,  so  as  to  carry  it  into  effect  {d).  After  that  statute 
the  general  rule  of  law  and  of  the  Court  of  Chancery,  strengthened  by 
the  authority  of  the  statute,  as  declared  by  Lord  Hardwicke,  was,  that 
all  legacies  must  be  in  writing,  and  written  in  the  will  (e),  so  as  in 
effect  to  bring  legacies,  as  regards  the  gift,  within  the  rules  of  law 
applicable  to  gifts  by  way  of  devise,  or  by  instruments  inter  vivos. 
There  are  some  authorities  which  would  lead  to  the  supposition,  that, 
even  after  this,  greater  latitude  might  be  applied  in  expounding  a  gift 
by  way  of  legacy  {f)  ;  but  it  seems  now  to  be  considered,  that  the 
Statute  of  Frauds  has  put  an  end  to  the  distinction  originally  acted 
upon  ;  and  legacies  and  devises,  as  regards  the  requisites  of  that  statute, 
appear  to  stand  on  the  same  footing  (^). 

(a)  Sir  James  Wigram  on  Extrinsic  Evi-  (e)  Eeech  v.  Kennegal,  1  Ves.  125 ;  AmbL 

dence,  3rd  ed.  p.  75  ;  and  see  the  judgment  of  67. 

Lord  Kenyon,  Wright  v.  Kemp,  3  T.  R.  473.  (/)  Beaumont  v.  Fell,  1723,  2  P.  Williams, 

(6)  There  are  some  general   expressions  to  142,  143;  though  this  case  is  quoted  in  ThO' 

be  found,  that  wills  are  to  be  expounded  ra-  mas  v.  Thomas,  6  T.  R.  676  ;  and  in  Hiscocks 

ther  on  their  own   particular  circumstances,  v.  Hiscocks,  5  M.  &  W.  363,  without  the  ex- 

than    by  any  general  rules   of  positive    law.  istence  of  any  such  distinction  being  adverted 

Seethe  references  in  2  Bla.Comm. 382,  Sweet's  to.  IuHur'stv.Beach,5Mad,360,Sir  J.L.each 

ed. ;  and  {int.  al.)  Bay  ley  y.  Morris,  4  Ves.  directed,  that  the  opinions  of  civilians  should 

788.  794.  be  taken  as  to  the  admissibility  of  evidence  of 

(c)  Sir  J.  Leach,  Hurst  v.  Beach,  5  Mad.  intention  and  declarations  of  the  testator,  in 

360  ;  2  Rop.  on  Leg.   2,  &c.  ;  probably  the  the  case  before  him,  without  reference  to  the 

same    law    as    to    legacies  has   continued    in  rules  of  law  ;  the  answer  of  Dr.  Lushington 

England  from  the  time  of  Agricola  to  the  pre-  and  Dr.  Swabey  was,  that  there  was  no  rule 

sent  day.  applicable  to  the  case  put  to  them  ;  and  the 

{d)  See  Lord  Hardwicke's  judgment,  Mil-  case  was  decided  on  general  principles, 

nerv.  Jfi/Ker,  1  Ves.  Sen.  107.  {g)   \.  int.    alia,    Cray    v.    Willis,    1729, 
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But  as  regards  rules  of  construction  arising  upon  the  instrument 
itself,  or  a  will  and  codicils  compared  with  each  other, — as  whether  a 
legacy  is  to  be  considered  as  vested  or  contingent  (a),  or  whether  a 
double  legacy  in  the  same  or  different  instruments,  is  to  be  considered 
as  cumulative,  or  as  the  same  legacy  but  only  repeated  (&),  with  some 
others  that  will  be  occasionally  adverted  to, — the  Court  of  Chancery 
continues  to  follow  the  rules  which  prevail  in  the  Ecclesiastical  Court. 
It  is  obvious  that  it  would  have  been  extremely  inconvenient  that 
there  should  be  two  distinct  sets  of  rules  applicable  to  the  same  subject 
in  two  courts  having  concurrent  jurisdiction;  and  if  such  subjects  could 
be  brought  before  the  Courts  of  Law,  they  would,  it  can  scarcely  be 
doubted,  adopt  the  same  course  (c). 

The  Court  of  Chancery,  in  the  construction  of  conditions  as  annexed 
to  trust  estates  or  interests,  generally  seems  from  the  first  to  have 
followed  the  rules  of  law,  but  it  assumed  a  greater  latitude  in  its  deter- 
minations as  to  what  should  be  considered  as  a  Performance  {d). 

It  has  been  held  as  regards  limitations  of  equitable  estates,  that  there 
ought  to  be  no  difference  of  construction  in  a  Court  of  Equity  from 
that  which  would  be  given  by  a  Court  of  Law  upon  a  corresponding 
legal  limitation  (e).     So  that  if  a  person  conveys  or  devises  an  estate 

(2P.W.  529.  531);  -Sco^^  V.  7>/er;  StacJcpole  in   trust   to    pay   200/.    apiece   to   her   four 

y.  Beaumont;  Hiscocks  v.  Hiscocks,  (5  Mees.  children  at   18   or  marriage,   provided   such 

&  W.  363);   cited  by   Sir  James  Wigram.  marriage  were  liad  with  the  consent  of  the 

It  is   to  be  observed,   that  till   the  reversal  widow  and  Hill.  One  of  the  daughters  married 

of  the  Vice-Chancellor's  decision  in  Miller  one  Prown  with  the  consent  of  the  widow  but 

V.   Trovers  (8    Bingham,  244,    after    Sir   J.  without  Hill's  consent,  and  the  husband  and 

Wigram's  strictures  had  been  published),  the  wife  filed  a  bill  against  Hill  for  the  daughter's 

lax  doctrine  of  the  civil  law  as  to  evidence  of  portion  :  it  appearing  that  Hill  had  withheld 

intention,  declarations,  &c.,  appears  to  have  her  consent  because  she  desired  the  daughter 

been  imported  into  the  Court  of  Chancery  in  should  marry  her  brother,  or  else  one  Ware- 

the    construction    of   devises.     See  Wigram,  ham,  a  yeoman's  son,  contrary  to  the  mother's 

on    Ext.  Ev.  p.  132.  158.  liking  ;    "  And   for  that   three  gentlemen   of 

(o)  This  rule  has  been  carried   so  far  as  to  understanding  being  counsellors  at  law,  who 

authorize  the  giving  a  different  construction  are  brothers  to  the  said  Dorothy  (the  married 

to  the  same  words  as  applied  to  real  and  to  daughter)  and  were  now  present  at  the  bar, 

personal  estate  in   the    same  will,  Forth  v.  affirmed  that  they  liked  well  of  the  match  of 

Chapman,    1    P.    W.    667.       See    Roper    on  their  sister  with  the  said   Prown,  and  disliked 

Legacies,  i.  478,  9  ;  Jarman  on  Wills,  i.  753.  the  matches  preferred  to  her  by  the  said  Hill;" 

(6)  See  Williams  on  Executors,  ii.  p.  800,  the  portion  was  ordered  to  be  paid  to  the 
luted.;  Hooleyw.  Hatton,  1  Bro.  389;  Rop.  on  husband,  he  having  offered  to  secure  a  join- 
Legacies,  ii.  p.  9  ;  Osborne  v.  D.  of  Leeds,  ture  to  his  wife,  which  he  was  accordingly 
5  Ves.  379  ;  Roper,  ii.  p.  23.  ordered  to  do  by  entering  into  a  recognizance, 

(c)  There  are  many  cases  purporting  to  be  Reg.  Lib.  A.  1595,  fo.  108.  Conditions  in 
decided  on  the  principles  of  the  civil  law  restraint  of  marriage  B.nue.'^tA.  iQ\egd,c\t%viexe. 
which  would  probably  have  been  decided  the  governed  by  the  civil  law  (Toth.  88.  226 ; 
same  way  on  general  principles,  as  Kennell  v.  Williams,  p.  1009),  and  therefore  void,  though 
Abbott,  4  Ves.  802  ;  see  p.  808,  809.  the  rule  was  afterwards  relaxed,  ibid. 

(d)  A  widow  had  by  deed  of  gift  transferred  (e)  Wright  v.  Pearson,  Ambler,  362  ;  Col- 
a  sum  of  money  to  one  Hill,  then  her  servant,  son  v.  Colson,  2  Atk.  250,  both  cases  of  wills. 
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to  the  use  of  B.  upon  trust  for  C.  and  the  heirs  of  his  body,  the  trust 
is  construed  as  a  legal  limitation  would  have  been,  namely,  as  an 
estate  tail  in  C,  the  limitation  being  complete  and  perfect  in  itself  (a); 
but  for  this  assimilation,  as  Lord  Hardwicke  observed,  probably  trusts 
would  not  have  been  endured  (b). 

However  it  has  long  been  established,  that  where  the  terms  on 
which  a  trust  is  created  are  not  perfect  in  themselves,  but  it  is  to  be 
collected  from  the  instrument  that  they  were  only  in  the  nature  of 
instructions  for  the  forming  of  a  perfect  instrument,  the  Court  of 
Chancery,  which  in  such  case  has  to  cause  the  requisite  instrument  to 
be  prepared  under  its  directions,  is  not  bound  by  the  legal  effect  of 
the  particular  expressions  used,  but  may  cause  the  instrument  to  be 
so  constructed  as  to  effectuate  what  may  appear  to  be  nearest  to  a 
probable  and  rational  purpose  in  the  testator's  mind  (c),  without  being 
tied  to  the  legal  effect  of  any  terms  that  may  have  been  used  by  the 
party  in  such  his  directions  (cZ).  But  even  in  an  executory  trust,  as 
such  trusts  are  called,  if  the  settlor  or  testator  has  so  clearly  defined 
his  intentions  as  to  the  limitations,  as  to  leave  no  room  for  doubt, 
then  the  words  must  have  their  legal  operation  (e). 

A  material  distinction  is  to  be  observed  in  respect  of  the  subject 
now  under  consideration,  between  articles  entered  into  before  marriage 
as  preparatory  to  a  settlement,  and  executory  directions  in  a  will. 
Articles,  says  Mr.  Fearne,  are  considered  as  heads  of  agreement  entered 
into  between  the  parties  upon  valuable  consideration :  a  provision  for 
the  issue  of  the  marriage  is  one  of  the  great  and  immediate  objects 
of  this  agreement;  and,  consequently,  a  principal  intention  of  such 
agreement  must  be  to  secure  such  a  settlement  as  shall  contain  an 
effectual  provision  for  the  issue,  which  end  it  is  clear  cannot  be 
answered  in  any  degree  by  a  settlement  so  framed  as  to  leave  it  in 
the  power  of  either  parent  alone  to  bar  their  issue  by  fine  or  recovery. 

(a)  See  Hayes'  Introd.  85  to  89.     "  There  precise  legal  construction, 

never  was  auy  doubt,  but  that  a  trust  executed  {d)  V.  hit.  alia,  Austin  v.   Taylor,  Amb. 

{i.e.  a  perfect  trust)  was  in  this  court  equiva-  378  ;    Rochfort  v.  Fitzmaurice,   before  Lord 

lent  to  an  use  at  law,"    Lord  Thurlow,  1  Bro.  Ch.  Sugden,  2   Drury  &  W.  18-20  ;   Wool- 

208;  Lord  Redesdale,  Cholmondeley  v.  Clinton,  more  v.  Burrows,  1  Simons,  525,  V.  C.  Hart. 

4Bli.  N.  S.  115;   Lord  Alv.,  M.  R.,  Williams  (e)    Rochford  v.  Fitzmaui-ice,  2   Drury  & 

V.  Ozfens,2Ves.J.C02;  ib.  Bridges y.  Bridges,  W.  21.  27.  29,  30.    In  Blacklurne  v.  Stables, 

3Ves.  127.  2  Ves.  &  B.   369,   70,    Sir  Win.   Grant  says, 

(i)  Hopkins  v.  Hopkins,  1  Atk.591.  As  has  in  reference  to  a  will,  the  court  must  neces- 

already  been  mentioned,  here  JEquitas  sequi-  sarily  follow  the  testator's  words,  unless  he 

tur  legem.  has  himself  shewn  that  he  did  not  mean  to 

(c)  It  will  be  observed  that  this  is  not  use  them  in  their  proper  sense;  and  has  never 
acting  on  a  different  rule  of  construction  as  to  said  that  merely  because  the  direction  was  for 
the  legal  effect  of  words  from  what  would  be  an  entail,  they  would  execute  that  by  decree- 
adopted  at  law,  for  it  is  assumed  that  the  ing  a  strict  settlement.  And  see  2  Roper  on 
mere  words  are  not  intended   to  have  their  Leg.  456. 
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The  issue  in  such  cases  are  considered  as  claiming  a  provision  in  the 
capacity  of  purchasers  for  valuable  consideration  {a).  But  it  is  evident 
that  the  same  obligatory  considerations  do  not  extend  to  wills  :  devisees, 
as  such,  are  mere  volunteers,  their  claim  has  no  other  ground  than  the 
intention  and  bounty  of  the  testator ;  and,  consequently,  the  terms  in 
which  that  intention  and  bounty  is  expressed,  can  alone  be  resorted  to, 
to  ascertain  the  nature  and  extent  of  their  right  (b).  Lord  Eldon,  at  one 
time,  appears  to  have  disapproved  of  this  distinction,  ultimately  he  sup- 
ported it  (c).  "If,"  says  the  present  Vice-Chancellor  of  England,  "  mar- 
riage articles  express  in  plain  words  that  the  estate  is  to  be  settled  on  the 
husband  for  life,  with  remainder  to  the  heirs  of  his  body,  although  no- 
thing can  be  less  ambiguous,  yet  this  court  will  not  execute  the  articles 
in  the  words,  but  will  direct  a  settlement  to  be  made  in  such  words 
as  appear  to  carry  the  intention  of  the  parties  into  effect,  namely,  to 
secure  the  property  to  the  issue"  {d). 

In  pursuing  the  subject  of  the  General  Rules  for  the  construction  of 
written  instruments,  which  we  are  now  to  enter  upon,  it  will  be 
proper  to  bear  in  mind  that,  independently  of  matters  of  form, 
there  are  three  essentials  to  every  deed  and  will,  in  order  that  it  may 
operate  in  the  way  of  a  transfer  of  property  : — 1st,  There  must  be 
words  of  gift  or  of  transfer;  2nd,  There  must  be  a  subject;  and  3rd, 
There  must  be  an  object  (e).  The  rules  of  construction  are  applied,  to 
see  whether  there  are  these  requisites ;  and  it  may  be  added,  4thly, 
to  ascertain  what  is  the  amount  of  the  estate  or  interest  that  is  given 
or  transferred. 

It  is  a  rule  in  regard  to  Wills,  that  neither  an  heir-at-law,  nor  by 
parity  of  reason  the  next  of  kin,  can  be  barred  by  any  thing  but  an 
actual  disposition  of  the  heritable  subject  in  the  one  case,  or  of  the 

(a)  And  see  Lord  Ch.  Sugden's  judgment,  is,  indeed,  in  the  latter  case,  much  greater 

Rochford  V.  Fitzmaurice,  2  Drury  &  W.  ubi  difficulty  in  arriving   at  the  conclusion  that 

supra.  the  trust  is  executory;  for,  in  the'  first  case,  the 

(6)  Fearne,  Conting.  Remr.  9th  ed.  111.  nature  of  the  instrument  establishes  the  fact ; 

(c)  Jervoice  v.  Duke  of  Northumberlard,  In  the  others  it  must  be  collected  from  the 

1.  Jac.  &  W.  573,4.   See  Lewin,  48.     One  nature  of  the  dispositions  in  the  instruments  ;" 

passage  in  the  judgment  of  Lord  C.  Sugden,  but  this  must  of  course  be  expounded  with 

in  the  case  before  him  just  referred  to,  if  reference  to  the  express  recognition  of  the  dis- 

taken  by  itself,  might  lead  to  the  supposition  tinction  between  marriage  articles  and  wills  in 

that  that  eminent  judge  did  not  approve  of  the  preceding  part  of  this  judgment, 

this  distinction,  at  least  in  the  way  in  which  {d)  Stonor  v.  Curwen,  5  Simons,  269. 

it  is  laid  down.    His  Lordship  (2  Drury  &  W.  (e)  The  Consideration  of  a  deed,  where  there 

20,  21)  says,  "  If  the  court  comes  to  the  con-  is  one,  is  a  material  circumstance  ;  but  it  is 

elusion  that  it  is  an  executory   trust,    there  only  in  respect  of  such  deeds  as  take  eflfect 

is  no  difference  whatever  between  executory  only  by  force  of  the  Statute  of  Uses,  that  it 

trusts,  whether  created  by  marriage  articles,  can,  it    is  conceived,    affect  the  operation  of 

by  a  voluntary  settlement,  or  by  a  wiU.    There  the  deed  as  a  gift  or  transfer  at  law. 


General  Rules — Intention  to  he  followed.  527 

personal  estate  in  the  other,  to  some  other  person  capable  of  taking. 
When  the  purpose  of  a  devise  is  answered,  and  any  thing  remains,  or 
the  devise  for  any  reason  cannot  take  effect,  the  residue  in  the  one  case, 
and  the  whole  property  in  the  other,  must  necessarily  belong  to  the 
heir-at-law,  or  the  next  of  kin,  according  to  the  nature  of  the  property  ; 
for  the  property  not  being  given,  there  is  no  one  else  to  take  it  (a). 
This  rule  obviously  depends  upon  the  same  principle  as  the  doctrine 
of  resulting  trusts  before  noticed,  if  it  be  not,  in  fact,  identical.  There 
is  also  a  general  rule  of  an  opposite  nature,  namely,  that  the  court  will 
not  construe  a  will  so  as  to  make  the  testator  die  intestate,  unless  it  is 
impossible  so  to  construe  it  as  to  give  effect  to  what  may  be  fairly  col- 
lected to  have  been  his  intention  {h). 

One  of  the  most  ancient  as  well  as  important  of  the  general  rules 
of  construction  of  deeds  as  well  as  wills,  is,  that  the  construction  be 
favourable,  and  as  near  to  the  minds  and  apparent  intents  of  the  par- 
ties as  possibly  it  may  be,  and  the  law  will  allow ;  verba  intentioni  non 
h  contra  dehent  inservire  (c);  and  that  the  construction  be  reasonable  and 
according  to  an  indifferent  understanding  (d).  Lord  Chief  Justice  Hobart 
snid  he  exceedingly  commended  the  judges  who  were  curious,  and 
almost  subtle,  to  invent  reason  and  means  to  make  Acts  according  to 
the  just  intent  of  the  parties,  and  to  avoid  wrong  and  injury,  which,  by 
rigid  rules,  might  be  wrought  out  of  the  Act  (e).  "  If,"  said  Mr. 
Justice  Denison,  "  we  can  support  the  intention  by  any  construction, 
we  will  do  it ;  ut  res  magis  valeat"  (f).  But  though  the  intention  is 
the  governing  principle  in  the  construction  of  deeds  as  well  as  of  wills, 
the  rules  of  law  must  be  observed  ;  and  the  judges  as  to  both  submit  to 
be  governed  by  precedents  and  authorities  in  point,  as  will  be  more 
particularly  noticed  in  the  course  of  this  Chapter  ;  and  endeavour  to 
collect  the  intention  upon  grounds  of  a  judicial  nature,  as  distinguished 
from  arbitrary  conjecture  (g). 

(a)  Pickering  v.  Lord  Stamford,  2  Ves.  J.  Approved  by  Lord  Hale,  Crossing  v.  Scuda- 

272.  581  ;   S.  C.Z  Ves.  332.  492  ;    Thomas  v.  more,  1  Ven'tr.  141,  and  by  Lord  C.  J.  Willes, 

Thomas,  6  T.  R.  677  ;  Jarman  on  Wills,  i.  502.  2  Wils.  78  ;  and  in  Smith  v.  Packhurst,  Dom. 

{I)  V.  C.  of  England,  Lett  v.  Randall,  10  Proc.  3  Atk.  136. 

Sim.  115.  (/)    Wright  y.  Cartwright,  1  Burr.  285,  6, 

{c)  Touchstone,   c.    v.  p.   83.  8G  ;  2   Bla.  {g)  Pow.  on  Devises,  by  Jarmau,  ii.  p.  3. 

Com.  p.  379.  Mr.  Preston,  in  a  note  to  the  Touchstone,  in- 

(rf)  As  if  I  grant  to  another  common  in  all  troduces  the  following  caution  : — "  To  avoid 

my  manors,  it  shall   extend  to   commonable  mistaken  conclusions,  these  rules  of  exposition 

places  only,  Touchst.    v.   14,  §  2.     A   cove-  must  be  carefully  distinguished  from  rules  of 

nant  to  grant  a  new  lease,  with  all  the  cove-  law. 

nants  of  the  then  granted  lease,  will  be  nar-  "While  rules  of  law  regulate  the  rights  of 

rowed  on  the  intent,  so  as  to  except  that  par-  parties,  rules  of  construction  are  only  guides 

ticular  covenant,  Igguldenv.May,  1  East,  241,  to  discover  the  intention  or  to  fix  the  meaning 

(e)  Lord  Clanrickart's  case,  Hobart,  R.  277  of  ambiguous  language.     The  law  has  decided 
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It  is  a  rule  that  every  man's  grant  shall  be  taken  by  construction  of 
law  most  forcibly  against  himself  (a)  ;  so  if  tenant  in  fee  simple  grants 
to  any  one  an  estate  for  life  generally,  it  shall  be  construed  an  estate 
for  the  life  of  the  grantee  {b)  :  for  the  principle  of  self-preservation 
will  make  men  sufficiently  careful  not  to  prejudice  their  own  interest 
by  using  words  of  too  extensive  a  meaning  (c).  But  there  is  a  dis- 
tinction in  this  respect,  as  in  many  others,  between  a  deed  made 
between  more  parties  than  one,  and  a  deed  poll,  which  is  the  deed  of 
one  party  only;  and  this  is  the  reason  given,  namely,  The  words  of  an 
indenture  executed  by  both  parties  are  to  be  considered  as  the  words 
of  both,  for,  though  delivered  as  the  words  of  one  party,  yet  they  are 
not  his  words  only,  because  the  other  party  has  given  his  consent  to 
every  one  of  them  {d) ;  in  a  deed  poll  executed  only  by  the  grantor, 
the  words  ai'e  those  of  the  grantor  only,  and  shall  be  taken  most  strongly 
against  him.  But  this  being  a  rule  of  some  strictness  and  rigour  is 
never  to  be  relied  upon  but  when  all  other  rules  of  exposition  fail  (e). 
The  rule  itself,  with  this  qualification,  is  not  now  confined  to  deeds 
poll,  it  has  frequently  been  extended  to  indentures  (/). 

It  is  an  old  established  rule,  of  universal  application,  that  the  con- 
struction must  be  upon  the  entire  instrument,  so  that  one  part  shall 
help  to  expound  the  other;  and,  it  is  added  in  the  Touchstone,  (the 
leading  authority  in  cases  of  construction,)  speaking  of  deeds,  so  that 
ewery  z^orc?  (if  it  may  be)  may  take  effect,  and  none  be  rejected.     As 

that  general  restraints  on  alienation  should  be  sistent,  in  the  whole  or  in  part,  with  the  rules 
void;  and  that  conditions,  which  are  repugnant  of  law,  then  the  intention  (so  far  as  it  is  con- 
to  the  estate,  or  contrary  to  the  policy  of  the  sistent  with  the  rules  of  law)  must  have  effect, 
law,  should  be  rejected.  It  has  also  regulated  On  the  other  hand,  in  those  instances  in  which 
the  order  of  succession  by  heirs,  and  has  de-  the  intention  aims  at  the  accomplishment  of 
termined  that  personal  property  should  be  an  object,  contrary  to  the  rules  of  law,  effect 
transmitted  to  executors,  administrators,  &c.  will  be  denied  to  this  intention,  so  far  as  it 
And  thus  the  law  has  prescribed  rules  against  contravenes  the  policy  of  the  law.  The  rule 
perpetuities  ;  and  it  has  introduced  into  our  of  law,  and  not  the  intention,  shall  govern  the 
system  of  tenures,  various  other  rules  too  title,"  Touchstone  by  Preston,  p,  88. 
numerous  to  be  recounted  in  a  note.  (a)  Co.  Lift.  183  a.  So  "  Veteribus  placuit 

"  Now,  the  first  inquiry,  on  reading  a  deed  pactionem  obscuram  vel  ambiguam  venditori, 

or  will,  is.    What  was   the  intention  of  the  et  qui  locavit,  nocere  ;  in  quorum  fuit  potes- 

grantor  or  testator  ?     And  the  second  inquiry  tate  legem  apertius  conscribere,"  Dig.  ii.  14, 

may,  from  circumstances  of  difficulty,  be.  Is  39. 

this  intention  clear  or  ambiguous  ?     If  it  be  {b)  Co.  Litt.  42. 

ambiguous,  then  the  intention  must  be  col-  (c)   2  Bla.  Comm.  380. 

lected  from  the  context,  and  from  the  occasion  {d)  Ibid. 

of  using  the  language  ;  Ex  visceribus  caiisce.  (e)  Ibid.  380.     "  There  is  a  kind  of  equity 

"  If  the  intention  be  clear,    then,    on   the  in  grants,    so    that   they  shall   not  be   taken 

point  of  intention,  no  further  inquiry  will  be  unreasonably  against  the  grantor,  and  yet  be 

necessary.      But    the    next   inquiry    will    be,  expounded    most   liberally  for    the  grantee," 

whether  this  intention  be  consistent  with  the  Sanders,  J.  Plowd.  161. 

rules  of  law,  i.  e.,  whether  the  policy  of  the  (/)  5  Barn.   &  A.  542;  Sweet's  note  to 

law  will  allow  the  intention  to  prevail  in  the  2  Bla.  Comm.  ubi  sup. 
courts  of  justice  ?     If  the  intention  be  con- 
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regards  a  will,  a  testator  must  be  taken   to  have  meant  something 
beyond  that  which  would  have  taken  place  had  he  said  nothing  (a). 

Further,  the  construction  is  to  be  such,  that  all  the  parts  do  agree 
together,  and  there  be  no  discordance  therein ;  and  so  that  the  whole 
instrument  and  every  part  may  take  effect,  and  as  much  effect  as  may 
be  to  that  purpose  for  which  it  is  made  (&).  An  illustration  of  this  rule 
is  afforded  by  the  following  instances.  If  land  be  devised  to  A.  and  his 
heirs,  but  if  he  die  without  heirs  of  his  body,  or  without  issue  to  B.,  in 
terms  an  estate  in  fee  is  given  to  A.,  and  assuming  that  A.  takes  a  fee 
simple,  the  gift  over  which  could  only  take  place  by  way  of  executory 
devise  is  void,  as  too  remote ;  but  to  effectuate  the  intention,  and  to 
give  effect  to  every  part  of  the  deed  and  all  the  words  in  it,  the  devise 
is  construed  thus  : — The  testator,  by  limiting  over  the  property  to  B. 
on  the  death  of  A.  without  issue,  has  shown  that  his  issue  were  in- 
tended objects  of  the  preceding  gift;  that  purpose  may  be  effected  by 
giving  A.  a  fee  less  than  a  fee  simple,  namely,  a  fee  tail,  (the  alienation 
of  which  in  order  to  bar  the  issue  as  we  have  seen  requires  greater 
solemnities  than  does  a  fee  simple)  and  the  ulterior  gift  may  thus  take 
effect,  as  a  remainder  expectant  on  such  estate  tail  (c).  Limitations  in 
deeds  are  guided  by  stricter  rules  ;  however,  a  limitation  by  deed  to  A. 
and  his  heirs,  with  a  gift  over  on  his  death,  without  heirs  of  his  body, 
or  without  issue  of  his  body,  will,  it  seems,  have  the  effect  of  vesting  an 
estate  tail  in  the  first  taker,  with  a  remainder  expectant  thereon  in  the 
ulterior  donee.  So,  also,  if  there  be  a  gift  to  A.  without  any  words  of 
limitation  immediately  connected  with  the  gift,  and  a  subsequent  gift  to 
B.  on  A.'s  death,  without  heirs  of  his  body.  A.,  by  legal  construction,  will 
take  an  estate  tail,  with  remainder  to  B.  {d). 

When  a  deed  cannot  take  effect  according  to  the  letter,  it  is,  if  pos- 
sible, to  be  construed  so  as  it  may  take  some  effect  or  other  (e). 

In  furtherance  of  the  main  intention,  and  ut  res  magis  valeat  quam 
pereat  (/),  a  deed  which  is  void,  looking  to  the  mode  in  which  it  was 
intended  to  operate,  may  have  effect  given  to  it  in  another  way.  Thus 
a  deed,  intended  to  operate  as  a  bargain  and  sale,  but  which  is  void  for 
want  of  a  pecuniary  consideration  to  support  it,  has  been  sustained  as 
a  confirmation  (_^).     "Though  the  intent  of  the  grantor  is  to  be  re- 

(a)   Godkin  v.  Murphy,  vii.  Jurist,  506.  Lewis  onPerpet.  180. 

{h)  Touclistone,  c.  v.  14,  4, 5.  p.  87  ;  Plowd.  (e)  Touchstone,  p.  87,  §  5  ;  as  regards  wills, 

160,  161.     So  in  a  will,  Boe  v.  Ravxling,  2  t,  infra,  as  to   the  doctrine  oi  cy-pres,  which 

Barn.   &   Aid.  Abbot,  C.  J.,  p.  448  ;  Bayley,  Mr.  Preston  deduces  from  this  rule. 

J.,  449  ;  Holroyd,  J.,  451 ;  et  v.  4  Ves.  329.  (/)  Co.  Litt.  49  a  ;  L.  C.  J.Willes,  3  Atk. 

(c)  See  Doe  v.  Ellis,  9  East,  382  ;  Lewis  135. 

on  Perpetuity,  178.  {g)  Osborne  v.  Churchman,  Cro.  Ja.  127  ; 

{d)  Preston  on  Estates,  ii.  485.  504  ;   cited  Touchstone,  c.  v.  13,  §  3,  ed,  Prest.  82. 
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garded  as  to  what  estate  is  to  pass,  and  to  tvhom,  I  do  not  think,"  said 
C.  J.  Willes  (a),  "  it  is  at  all  to  be  regarded  as  to  the  manner  of  passing- 
it,  of  which  he  is  supposed  to  be  ignorant.'''  So  a  conveyance,  which 
could  not  operate  as  a  lease  and  release,  as  was  intended,  has  been 
held  to  operate  as  a  grant  or  assignment  (b) ;  and  a  bargain  and  sale  not 
enrolled  has  been  held  to  operate  as  a  grant  (c)  ;  so  a  feoffment  with- 
out livery  has  been  held  to  operate  as  a  covenant  to  stand  seised, 
though  there  was  no  consideration  of  blood  as  between  the  actual 
covenantee  (who  was  a  trustee)  and  the  covenantor  (d). 

A  devise,  as  before  noticed,  is  to  be  most  favourably  expounded  to 
pursue,  if  possible,  the  intention  of  the  devisor  (e)  ;  but  this  extended 
liberality  is  exercised  principally  in  respect  of  the  estate  conferred. 
Thus  in  a  will,  an  estate  may  pass  by  mere  Implication,  without  any 
express  words  to  direct  its  course,  which  it  cannot  by  deed ;  as  where 
a  man  devises  lands  to  his  heir-at-law  after  the  death  of  his  wife  ;  here, 
though  no  estate  is  given  to  the  wife  in  express  terms,  yet  she  shall 
have  an  estate  for  life  by  implication  (/).  Though  a  gift  in  a  will  be 
made  to  a  person  in  terms  which  would  make  the  gift  contingent  upon 
the  happening  of  an  event  beyond  the  prescribed  limits,  as  to  an  unborn 
devisee  in  the  event  of  his  attaining  twenty-five  ;  if  there  be  a  gift  over 
to  some  one  else,  not  simply  upon  the  death  of  the  first  donee  before 
that  time,  but  upon  his  death  without  leaving  issue, — this  has  been  held 
to  turn  that  which  was  in  terms  a  contingent  gift  into  a  vested  interest, 
with  an  executory  devise  over  in  the  event  of  his  death  before  the 
period  fixed  without  leaving  issue  (g).  Cross  remainders  cannot  be 
raised  by  implication  in  a  deed  (h)  ;  they  may  in  a  will.  Thus,  if  there 
be  a  devise  of  black  acre  to  A.,  and  of  white  acre  to  B.  in  tail,  and  if  they 
both  die  without  issue  then  to  C.  in   fee ;  here  A.  and  B.  have  cross 

(a)  On  delivering  judgment,  2?oe  v.  Tran-  Donningworth  v.  Blair,  1   Keen,  795.  801, 

marr,  Willes,  R.  582  ;  Smith's   Lead.  Ca.  ii.  where  the  doctrine  is  recognised. 

293.  (e)  It  has  been  the  subject  of  regret  with 

{b)  Marshall  V.  Trunk,  Gilb.  Rep.  143  (the  some  of  our  ablest  judges,  that  wills  were  not 

word  "grant"  was  in  the  release) ;  et  v.  Diet,  subjected  to  the  same  strict  rules  of  construc- 

Cowp.  Rep.   600  ;  Roe  v.  Tranmarr,  2  Wils.  tion  as  deeds,  Jarman  on  Wills,  ii.  737. 

75,  case  of  deed  void  as  a  release.  (/)  2  Bla.Comm.  381;  Touchst.by  Preston, 

(c)  Haggerston   v.    Hanbury,    5    Barn.  &  p.  88. 

Cres.  101,wheremostof  the  old  authorities  at  {g)  Bland  v.  Williams,  3  My.  &  K.  413. 

law  are  cited.     See  also  Sheppard's  Touchst.  417.     In  Vawdry  w.  Geddes,   1   Russ.  &  M. 

by  Preston,  514,  515;  Cruise,  Dig.  iv.  249.  203,    as  is  observed  in  Bland  v.   Williams, 

{d)   Thome  y.  Thome,  in  Chan.   1  Vern.  there  was  no  gift  over  on  death  without  issue. 

140;  and   see  Wright  \.   Lord   Cadogan,    2  In  5m// v.  Pn7cAarrf,l  Russ.  213,  before  Lord 

Eden,  258;  4  Bro.  381.     In  the  case  of  Z)oe  Giflford,  the  gift  over  was  not  called  to  the 

V.  Assignees  of  Simpson,  2  Wilson,  23,  a  deed  attention  of  the  court, 

was  supported  on  this  principle  against  a  pur-  (A)  Edwards  v.  Alliston,  4  Russ.  84. 
chaser  from  assignees  in  bankruptcy  ;  and  see 
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remai/ic?ers  by  implication,  and  on  failure  of  eitlier's  issue,  the  other 
or  his  issue  shall  take  the  whole,  and  C.'s  remainder  over  shall  be 
postponed  till  the  issue  of  both  shall  fail  (a).  A  distinction  was  for- 
merly taken,  that  cross  remainders  should  not  be  implied  between 
more  than  two ;  as,  between  two,  said  Lord  Mansfield,  the  presumption 
is  in  favour  of  cross  remainders,  between  more  than  two  the  presumption 
is  against  them,  though  in  either  case  the  intention  of  the  testator  might 
control  the  presumption  (6);  but  the  distinction  is  now  exploded,  and 
the  only  limits  recognized  in  modern  times  are  those  which  are  fixed  by 
the  sound  rules  of  construction  (c).  Cross  remainders  may  arise  by  im- 
plication, as  between  a  class  of  devisees  in  tail;  the  reasoning  by  which 
this  application  of  the  doctrine  has  been  supported  has  been  of  this  na- 
ture : — First,  that  the  testator  could  not  have  intended  that  one  of  the 
devisees  should  take  the  whole  if  no  other  were  born  to  stand  with  him, 
and  at  the  same  time  have  intended  that  if  others  were  born  and  died 
immediately,  such  a  circumstance  should  deprive  the  survivor  of  the 
shares  of  the  deceased  children  in  the  estate.  Secondly,  that  the 
testator  has  clearly  intended,  by  the  gift  over  in  default  of  issue,  that 
the  estate  should  go  to  the  heir-at-law  or  remainder-man,  as  one 
entire  estate  at  one  time  and  not  by  fractions ;  and  that  the  event 
upon  which  the  estate  was  to  go  over,  was  the  failure  of  issue  of  all 
the  devisees, — an  intention  which,  upon  the  ordinary  doctrine  of  impli- 
cation, supposed  an  estate  in  the  whole  property  to  exist  in  all  these 
devisees  {d).  An  express  gift  of  cross  remainders  in  one  event  will  not 
now  preclude  the  court  from  giving  cross  remainders  by  implication  in 
another  (e). 

The  doctrine  of  Cy-pres,  or  approximation,  affords  another  example 
of  the  application  of  different  rules  in  favour  of  intention  to  words  of 
limitation  in  a  will  and  in  a  deed.  The  principle  of  the  doctrine  of 
cy-pres,  which  cannot  be  applied  to  a  deed  (/),  is  this,  that  where  there 
is  a  general  and  also  a  particular  intention,  and  the  particular  inten- 
tion cannot  take  effect,  the  words  shall  be  so  construed  as  to  give 
effect  to  the  general  intention  {g).  By  the  effect  of  this  rule  of  con- 
struction, although  limitations  by  way  of  remainder  to  the  children  of 
unborn  persons  are  generally  void  for  remoteness,  unless  the  birth  of 
the  remoter  issue  be  confined  to  happen  within  the  proper  period,  the 

(a)  2  Bla.  Comm.  381,  (/)  Brudenellv.Elwes,  1  East,  431 ;  S.  C. 

{b)  BocY.  Burville,  2  East,  47,  note.  7  Ves.  J.  390;  Lewis  on   Perpet.  440  ;  and 

(c)  Jarman  on  Wills,  ii.  459,  460.  accordingly.  Lord  Kenyon,  ubi  sup.,  refused 

Id)  Judgment  of  Sir  J.  Wigram,  V.C,  Van-  to  extend  it  to  a  limitation  in  a  deed  executing 

derplank  v.  King,  3  Hare,  18  ;    \ii.  jurist,  a  power, 

552  ;  et  v.  Roe  v.  Clayton,  6  East,  628.  {g)  Buller,  J.,  2  T.  R.  254  ;  Touchstone  by 

(e)  V.  C.  Wigram,  vii.  Jurist,  549.  552.  Preston,  p.  87  ;  2  Sugd.  on  Powers,  60. 
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courts  have,  in  some  cases,  so  moulded,  or  put  such  a  construction 
upon,  the  limitations,  as  that  the  unborn  parent  may  take  an  estate 
tail,  and  the  property  vest  in  his  issue  by  descent,  by  which  all  objec- 
tion of  remoteness  is  obviated  (a). 

A  case  before  Lord  Covvper  is  commonly  used  to  supply  an  illustra- 
tion. A  person  devised  his  estates  to  the  Drapers'  Coinpany  and  their 
successors  in  trust  to  convey  the  same  to  his  godson  M.  Humberston, 
for  life,  and  upon  his  death  to  his  first  son  for  life,  and  then  to  the  first 
son  of  that  son  for  life,  and  so  on  ;  and  if  there  were  no  male  issue  of 
such  first  son,  then  to  the  second  son  of  M.  Humberston  for  life,  and 
then  to  his  first  son,  &c.,  without  giving  more  than  an  estate  for  life 
to  any  one.  Lord  Covvper  (5)  said,  though  an  attempt  to  make  a 
perpetuity  for  successive  lives  was  vain,  yet  so  far  as  the  intention 
was  consistent  with  the  rules  of  law,  it  ought  to  be  complied  with ; 
and  therefore  he  directed  a  settlement  to  be  made,  in  which  the  sons  of 
M.  Humberston  that  were  already  born  should  have  estates  for  their 
lives ;  but  where  the  limitation  had  to  be  applied  to  sons  unborn,  there 
the  limitation  to  such  sons  should  be  in  tail  male  (c). 

In  a  late  case  in  the  Court  of  King's  Bench,  this  doctrine  was  the 
subject  of  much  discussion.  Lord  Denman,  C.  J.,  in  delivering  the 
judgment  of  the  court,  made  the  following  observations: — "The 
doctrine  that  the  general  intent  must  overrule  the  particular  intent, 
has  been  much,  and,  we  conceive,  justly  objected  to  of  late  (d)  as  being, 
as  a  general  proposition,  incorrect  and  vague,  and  likely  to  lead  in  its 
application  to  erroneous  results.  In  its  origin  it  was  merely  descrip- 
tive of  the  operation  of  the  rule  in  Shelly  s  case,  and  it  has  since  been 
laid  down  in  others  where  technical  words  of  limitation  have  been 
used,  and  other  words  shewing  the  intention  of  the  testator  that  the 

(«)    See  Lewis   on  Perpet.  p.    426  ;    and  p.  10  ;  vii.  Jurist,  550,  which  I  would  recom- 

Prior  on  Issue,  p.  58.     I  would  particularly  mend  to  the  perusal  of  the  student, 
refer  the  student  to  these  ahle  works,  which  (c)  See  Jarman  on  Wills,  i.  260  ;  ii.  731,  et 

have  received  the  commendations  of  some  of  seq.     The  latter  passage  is  introduced  with  a 

our   ablest  lawyers ;    he   will   find   that   the  view  to  controvert  Lord  C.  Sugden's  obser- 

authors  are  thoroughly  masters  of  the  subjects  vations  in  the  case  of  Cole  v.  Sewell,  2  Conn, 

on  which  they  treat,  &  L.  344,  implying  that  the  rule  as  to  per- 

{b)  Humberston  v.  Humberston,  1  P.  Wms.  petuities  was  not  applicable  to  legal  remain- 

332.     This  decision  may  have  turned  on  the  ders ;  v.  supra. 

executory  nature  of  the  directions  contained  in  {d)  See  Jarman  on  Wills,  i.  263,  where 

the  will,  1  Jarman  on  Wills,  p.  261,  a  circum-  some  remarks  are  made  on  the  case  of  Pitt  v. 

stance  which  has  been  adverted  to  in  this  Chapter  Jackson,   before   Lord   Kenyon,  2    Bro.  51. 

(«M/;.  p.  525);  and  see  Prior  on  Issue,  p,  60,  61.  That  case  is  considered  to  have  carried  the 

But  there  are  cases  of  legal  devises  {Hopkins  doctrine  of  the  prevalence  of  general   over 

V.Hopkins,  Ca.  temp.   Talbot,  50,51,  and  particular  intent  to  its  utmost  verge  ;  for  there 

Nieholl  V.   Nicholl,   2   W.   Blackst.    1159),  the  children,  under  the  words  of  the  devise, 

which  are  to  the  same  effect.     This  subject  were  to  take  concurrently, — by  the  construc- 

has  lately  been  elucidated  in  the  very  able  and  tion  put  upon  the  will,  they  were  made  to 

instructive  judgment  of  Sir  J.  Wigram  (before  take  successively.    See  Sir  J.  Wigram's  judg- 

referred  to)  in  Vanderplank  v.  King,  3  Hare,  ment,  Vanderplank  v.  King,  3  Hare,  12. 
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objects  of  his  bounty  should  take  in  a  different  way  from  that  which 
the  law  allows,  have  been  rejected.  But  in  the  latter  cases,  the  more 
correct  mode  of  ■  stating  the  rule  of  construction  is,  that  technical 
words  or  words  of  known  legal  import  must  have  their  legal  effect, 
even  though  the  testator  uses  inconsistent  words,  unless  those  incon- 
sistent words  are  of  such  a  nature  as  to  make  it  perfectly  clear  that 
the  testator  did  not  mean  to  use  the  technical  words  in  their  proper 
sense, — and  so  it  is  said  by  Lord  Redesdale  in  Jesson  v.  Wright  (a). 
This  doctrine  of  general  and  particular  intent  ought  to  be  carried  no 
further  than  this"  {h). 

Sir  James  Wigram,  in  the  case  just  referred  to,  where  the  above 
cited  case  was  brought  to  his  notice,  after  taking  a  review  of  the  cases 
by  which  the  doctrine  of  cy-pres  has  been  established  (c),  said,  "  Whe- 
ther the  two  expressed  intentions,  both  of  which  could  not  be  effectu- 
ated, were  well  or  ill  described  by  the  terms  'general'  and  'particular' 
intention,  or  whether  the  criticism  on  those  expressions  is  just,  appears 
to  me  immaterial.  It  is  a  mode  of  characterizing  the  different,  and, 
to  a  certain  extent,  conflicting  intentions  of  the  testator  which  satisfied 
Lord  Eldon  {d),  and  other  judges  of  great  eminence.  The  meaning  of 
the  terms  is  now  sufficiently  understood.  In  order  to  preserve  and 
effect  something  which  the  court  collects  from  the  will  to  have  been 
the  paramount  object  of  the  testator,  it  rejects  something  else,  which 
is  regarded  as  merely  a  subordinate  purpose,  namely,  the  mode  of  car- 
rying out  that  paramount  intention"  (e). 

This  doctrine  applies  with  equal  force  to  similar  limitations  in  wills 
executed  under  powers  (/).  Sir  J.  Wigram  observed,  that  the  cases  of 
powers  are  stronger  rather  than  weaker  examples  of  the  same  construc- 
tion ;  there  the  intention  is  expressed  to  do  what  the  party  cannot  lawfully 
do,  and  the  court  cuts  out  the  particular  direction,  which  is  illegal,  and 
gives  the  estates  to  the  parties  so  as  to  carry  into  effect  the  general  in- 
tention. In  point  of  fact,  when  the  estate  is  once  created  by  the  power, 
so  as  to  take  effect  under  the  original  devise,  the  case  is  the  same  as  if 
it  had  been  a  legal  devise  (^). 

However,  where  the  words  used  by  the  testator  shew  only  a  single- 
intent  to  tie  up  the  property  for  several  persons  in  succession  beyond 
the  legal  limits,  and  not  a  general  intention  of  providing  for  a  whole 
line  of  issue  combined  with  an  inconsistent  particular  intent  in  regard 

(fit)  2  Bli.  57.  (e)    Vanderplanl-  v.  Ki7iff,  3  Hare,  11,  12. 

(i)  Doe  V.  Gallini,  5  Barn.  &  Adol.  640.  (/)  2  Sugd.  Pow.  p.  61. 

(c)  Observing  particularly  on  Pitt  v.  Jack-  {g)  Sir  J.  Wigram,  V.C,  3  Hare,  13  ;  vii. 

son,  2  Bro.  57.  Jurist,  550. 
{d)  See  Jesson  v,  Wright,  2  Bli.  49. 
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to  the  mode  of  effecting  the  object,  this  doctrine  cannot  be  applied  (a) ; 
nor  is  it  applicable  to  the  limitations  of  personal  estate  (b),  unless  in 
the  case  of  a  conjoint  disposition  of  real  and  personal  estate  (c).  It 
seems  to  be  universally  agreed  that  this  doctrine  is  not  to  be  extended. 

In  questions  depending  wholly  on  the  will  and  act  of  the  party,  such 
as  the  appointment  by  a  donor  in  a  deed  of  gift  of  his  own  donee,  if  the 
words  are  words  of  purchase  and  description  to  designate  the  person  of 
the  first  taker,  even  in  a  deed,  the  authorities  uniformly  demand  the 
preference  to  be  given  to  intent  manifested  on  the  face  of  the  instru- 
ment, over  technical  words  and  form  (d).  In  a  limitation  to  heirs  female 
or  to  the  heirs  male  of  a  person  as  purchasers,  if  the  person  to  whom 
the  description  was  intended  to  apply  be  ascertained,  the  necessity 
for  being  very  heir  has  been  long  since  dispensed  with  (e)  ;  whereby, 
said  Sir  Thomas  Plumer,  a  strong  authority  is  furnished  for  dispensing 
with  technical  strictness,  even  in  a  court  of  law,  when  on  the  whole 
the  person  appears  to  correspond  with  the  description  (f),  but  where 
the  question  is  matter  of  law,  intention  has  no  control  (ff). 

In  a  will,  generally  speaking,  all  expressions  importing  division  by 
equal  or  unequal  shares,  or  referring  to  the  devisees  as  owners  of  sepa- 
rate or  distinct  interests,  or  even  words  denoting  simply  equality,  will 
give  a  tenancy  in  common  {h).  Some  latitude  in  this  respect  has,  as  we 
have  seen,  been  extended  to  deeds  operating  by  the  Statute  of  Uses  (i). 

This  difference  is  to  be  observed  between  deeds  and  wills  in  regard 
to  future  estates,  that  in  the  former  the  first  estate  must  be  good,  other- 
wise all  the  remainders  dependent  upon  it  are  void  and  can  never  arise; 
but  in  the  latter  the  first  estate  may  be  void,  and  yet  the  future  gifts 
take  place  (k),  for  future  estates  may  be  given  by  way  of  devise  as  sub- 
stantive gifts. 

(a)  Seward  v.  Willock,  5  East,  198;  case  of  Perrin  v.  Blake,  Burr.  2579,  is  the 
Lewis  on  Perpet.  433,  et  seq.  great  case  which  settled  that  the  manifest  in- 

(b)  The  reasons  are  given  by  Mr,  Lewis,  tention  of  the  testator  to  give  to  the  first  taker 
on  Perpet.  435.  See  the  authorities  stated,  an  estate  for  life  only,  cannot  prevail,  where 
ibid.  453,  4  ;  and  2  Sugd.  on  Powers,  66.  words  are  used  which  would  give  him  an  es- 

(c)  Ibid.  437  ;  and  see  Jarman  on  Wills,  i.  tate  tail  by  the  effect  of  the  rule  in  Shelly's 
263.  case.     That  rule  being  a  rule  of  law  which 

(<f)  Sir  T.  Plumer,  Cholmondeley  y .  Clinton,  originated  in  a  desire  to  preserve  the  rights  of 

2  Jac.  &  W.  93,  but  v.  inf.  p.  535.  lords  (v.  supra,  p.  142),  and  not  a  rule  of 

(e)  Pybus  v.  Mitford,  1  Ventr,  378  ;  Dar-  construction,  intention  is  excluded.    See  Jar- 

biaon  v.  Beaumont,  1  P.  W.  229.  man  on  Wills,  ii.  p.  242. 

(/)  Sir  T.  Plumer,  2  Jac.  &  W.  108  ;  and  (h)  Jarman  on  WUls,  ii.  162. 

see  Additional  Note  (2).  (i)    Supra,  p.  521. 

(jf)  2  Jac.  &  W.  92;  thus  intent  cannot  (A)  2  Ro.  Ab.  415,  pi.  6,  7;  PIowd.4Ua; 

supersede  the  necessity  for  the  use  of  tech-  Cro.  Eliz.  422,  423  ;  Hutton  v.  Simpson,  2 

nical  words  in  a  deed,  in  order  to  give  an  Vera.  723  ;  Co.  Litt.  298  a. 
estate  in  fee    or    in    tail,   v.  infra.      The 
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The  construction  of  a  deed,  in  reference  to  intention,  may  to  some 
extent  be  influenced  by  the  recitals.  Recitals  may  be  used  to  explain 
a  doubt  as  to  the  intention  and  meaning  of  the  parties,  or  as  a  key  to 
the  deed  (a) ;  but  a  recital  of  itself  has  no  effect  or  operation  (5) ; 
when  the  deed  comes  to  limit  the  estate,  the  deed  must  have  its  effect 
according  to  what  limitations  are  there  set  forth  (c)  ;  even  as  regards 
the  subject  and  object,  where,  as  we  have  seen,  this  strictness  has 
been  relaxed,  if  the  limitations  are  express  and  unequivocal,  and 
free  from  doubt,  they  cannot,  it  seems,  be  controlled  by  a  recital  of 
an  intention  to  make  a  limitation  of  a  different  nature  or  effect  (c?). 
Lord  Mansfield,  and  the  other  judges  of  the  Court  of  King's  Bench 
who  sat  with  him,  considered  themselves  at  liberty  to  go  so  far  in 
favour  of  intention  to  be  collected  from  the  recitals  in  a  deed,  as 
regarded  the  subject,  as  to  permit  them  to  overcome  general  words  in 
the  limitations,  even  where  they  imported  a  different,  or  rather  a  more 
extended  meaning  (e).  The  general  words  of  a  release  may  be  qualified 
by  a  particular  recital  (/) ;  the  extent  of  the  condition  of  an  indemnity 
bond  may  be  restrained  by  the  previous  recitals,  though  the  words  of 
the  condition  import  a  larger  liability  than  the  recitals  contem- 
plate (g).  But  the  recitals  in  the  condition  of  a  bond,  that  a  bond  in 
another  penalty  was  to  be  given,  cannot  be  allowed  to  control  the 
amount  of  the  actual  penalty.  "The  court  cannot,"  said  Mr.  Justice 
Alderson,  "  reduce  the  penalty  by  the  recital  of  an  agreement  to  ex- 
ecute a  bond  in  another  penalty,  which  bond  does  not  appear  to  have 
been  executed  (A).  Where  a  man  recited  in  his  will  that  he  owed 
400Z.,  and  charged  his  real  estate  with  the  payment  of  that  sum,  when 
in  fact  the  debt  was  800^., — 800^.  was  held  to  be  charged  (i). 

A  devise  or  bequest  actually  made,  or  a  power  given,  cannot  be  con- 
trolled by  the  reason  assigned ;  though  the  reason  given  may  aid  the 

(a)  Just  as  the  recital  in  an  Act  of  Parlia-  (g)  Lord  Arlington  v.  Meyrich,  2  Saun- 
ment  may  be  used  for  the  same  purpose,  ders's  R.  414,  a  leading  case  ;  see  the  cases 
Moore  v.  Magrath,  Cowp.  R.  9  ;  and  see  3  cited  in  the  note,  414,  6th  edit.;  Pearsall  v. 
Ch.  Ca.  101.  Somersett,  4  Taunt.  593.  599  ;  there  the  sure- 

(b)  A  recital  of  a  debt  in  a  deed  does  not  tyship  was  confined  to  past  transactions, 
make  it  a  specialty  debt,  Lacam  v.  Martins,  (h)  Ingleby  v.  Swift,  10  Bing.  88,  89. 

i.  Ves.  313.  {i)   Goftonv.  Mills,  Prec.  Ch.  9.  In  the  case 

(c)  Lord  Holt,  Bath  and  Montague's  case,  of  Whitfield  v.  Clement,  1  Mer.  402,  the  tes- 
3  Ch.  Ca.  101.  tatrix  directed  her  executors  to  pay  to  A.  300^. 

(d)  2  Jac.  &  W.  100;  etv.  SM^.  534,  n.  (d).  due  on   bond;   in  fact  120/.  only   was  due. 

(e)  Moore  v.  Magrath,  Cowp.  13  ;  and  see  Sir  W.  Grant  decreed  payment  of  300/. ;  see 
2  Jac.  &  W.  100,  and  Doran  v.  Ross,  3  Bro.  Williams  on  Ex.  p.  957,  ^'Decern  qua  Titio 
27 ;  S.  C.  I  Ves.  J.  59,  Diet,  of  Lord  Thur-  debeo,  ei  lego,  nee  quicquam  debeatur,  legatum 
low.  sit  utile."     Just.  Inst.  ii.  20.  30  ;  et  Dig.  in 

(/)   Thorpe  Y.  Thorpe,  1  Lord  Raymond,      Vinn.  Com.  p.  472  a. 
236 ;   and  see  2  Roll.  Ab.  409.  45. 
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construction  of  doubtful  words,    it  cannot   warrant  the   rejection  of 
words  that  are  clear  (a). 

If  a  conveyance  or  even  a  devise  be  to  A.  and  his  heirs,  in  trust  for 
B.  and  his  heirs,  the  possession  will  be  executed  in  B., — the  statute  must 
operate  without  regard  to  tlie  intention.  I  do  not  know  any  instance, 
said  Lord  Northington,  where,  upon  a  legal  conveyance,  the  court  has 
taken  the  liberty  of  making  it  a  trust  upon  collecting  the  intent  of  the 
testator  or  donor  (b).  However,  the  operation  of  the  statute  is  to  some 
extent  governed  by  reference  to  the  purpose  and  object  of  the  limita- 
tion ;  for,  where  a  limitation  is  to  trustees  and  their  heirs  in  trust  to 
receive  the  rents  and  profits  and  pay  them  over  to  another,  the  use  is  not 
construed  to  be  executed  in  that  other,  as  it  is  where  the  trust  is  that  they 
permit  some  other  person  to  receive  them  ;  the  estate  generally  remains 
in  the  trustees  where  there  is  something  to  be  done  by  them,  as  payment 
of  debts,  making  repairs,  and  the  like.  -  In  most  of  these  cases  it  can 
scarcely  be  said  that  any  other  person  than  the  trustee  can  have  the 
estate  after  the  same  quality,  manner,  form,  and  condition  as  he  had 
before  in  the  use  (c)  ;  but  the  principal  reason  is,  as  has  been  before 
observed,  that  it  is  necessary  that  the  lands  should  remain  in  the  trus- 
tees, to  answer  the  purposes  of  the  trusts  {d). 

If  there  be  two  clauses  in  a  deed  so  totally  repugnant  to  each  other 
that  they  cannot  stand  together,  the  first  shall  be  received,  and  the 
latter  rejected,  for  the  first  deed  is  always  most  available  in  law. 
Every  part  of  a  will  is  essentially  revocable,  therefore  in  wills  the  con- 
trary construction  prevails.  But  in  both  an  attempt  should  first  be 
made  to  reconcile  the  clauses  if  possibly  it  can  be  eff'ected  (e). 

In  a  deed,  words  in  the  hahendum  which  are  repugnant  to  the  pre- 
vious part,  may  be  rejected  (/).  So  if  a  feoffment  in  fee  be  made  to 
W.  N.  during  the  life  of  J.  S.,  the  words  "during  the  life  of  J.  S."  will 


(a)  Sir  W.  Grant,  Cole  v.  Wade,  16  Ves.  gin) ;    1  Vern.  415,  note;  and  see  1  Bro.  75, 

46.  and  4  Taunton,  113. 

{I)   Carwardinev.  Carwardine,  1  Eden,  36  ;  (e)  2  Bla.  Comm.  381,  et  v.  Doe  v.  Biggs, 

Lewin,  193  ;  1  Sanders  on  Uses,  92.  2  Taunton,  109 ;  following  Sir  W.  Blackstone's 

(c)  Whicli  are  the  words  of  the  Statute,   1  qualification,  where  the  same  estate  is  devised 

Sanders  on  Uses,  p.  92  ;  et  sup.  p.  464.  to  A.  and  afterwards  to  B.  in  the  same  will, 

{d)  See  Lord  Henley's  note  to  Carivardine  they  are  construed  to  take  the  estate  as  joint 

r.  Carwardine,  1  Eden,   36,   and  Lewin  on  tenants — Notes  of  Cliristian  and  Sweet,  ubi 

Trusts,  p.  193,  where  the  authorities  are  col-  sup.   et  v.  Shepperdson   v.    Tover,    1    Y.    & 

lected ;  though  they  relate  principally  to  de-  Coll.  N.  S.  441.  459,  460. 

•vises,   the  principle  is   equally  applicable  to  (/)  Doe  y.  Steel,  vii.  Jurist,  555  ;  et  v. 

deeds,  1  Eden,  125;  1  Eq.  Abr.  385  (mar-  inf.  p.  541. 
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be  rejected,  because  they  are  repugnant  to  the  fee  («)  ;  expressions 
which  are  inconsistent  with,  or  repugnant  to,  a  clear  and  express 
devise,  if  not  sufficiently  flexible  to  be  made  to  conform  to  the  previous 
gift  will  be  rejected,  to  support  the  manifest  intent  (b).  Where  there 
are  two  inconsistent  wills  of  the  same  date,  and  neither  can  be  proved 
to  have  been  last  executed,  both  are  void  (c). 

Quoties  ill  verbis  nulla  est  amhiguitas  ibi  nulla  expositio  contra  verba 
jienda  est ;  but  where  the  intention  is  clear,  too  minute  a  stress  is  not 
to  be  laid  on  the  strict  and  precise  meaning  of  words  {d);  the  words 
are  to  be  construed  according  to  a  reasonable  and  easy  sense,  not  to 
be  strained  to  things  unlikely  and  unusual ;  thus,  if  one  grants  all  the 
trees  on  his  manor,  fruit  trees  will  not  be  included  :  so  a  grant  by  a 
man  of  common  in  all  his  manor,  will  extend  to  commonable  places 
only  (e).  "The  native  and  known  signification  of  words  will  not 
be  permitted  to  prevent  the  simple  intention  of  the  parties ;"  thus  a 
gift  of  a  "  manor"  does  not  necessarily  confine  the  deed  or  instrument 
to  passing  a  manor;  nor  will  the  grant  of  a  "messuage"  confine  the 
operation  of  the  instrument  to  what  comes  within  the  technical  mean- 
ing of  the  word ;  a  manor  may  pass  under  the  name  of  a  messuage,  if 
it  be  used  to  be  so  called,  and  a  messuage  by  the  name  of  a  manor, 
and  "appurtenant"  may  be  construed  usually  occupied  with  (/).  A 
gift  of  two  sums  of  500Z.  in  Long  Annuities,  where  the  testator  had 
only  120Z.  a  year  in  that  stock,  was,  under  the  circumstances,  con- 
strued to  mean  two  sums  of  500/.  in  money  (^).  False  English  will 
not  vitiate  a  deed  if  the  intent  appear,  for  the  words  are  not  the  prin- 
cipal things  in  a  deed,  but  the  intent  and  design  of  the  grantor  (A). 

It  has  already  been  mentioned,  that  words  apparently  of  condition 
are  sometimes  construed  as  being  used  only  to  mark  the  time  when 
the  interest  is  to  vest  in  possession,  though,  standing  by  themselves, 

(a)  Bro.    Abr.    tit.    Estates,    pi.   50.     In  (e)  Touchstone,  c.  v.  14,  p.  87;    Plowd. 
Crawley  V.  S'«<'m(7e//*,Vaughan,  176,  the  words      161;    Hobart,  304. 

"  during  their  joint  lives''  were  rejected;  et  (/)    Touchstone,  c.  v.  p.  87,  and  the  note  ; 

V.   Smith  V.  Parkhurst,    3  Atk.  135;   judg-  Plowd.  154,  where  numerous  illustrations  are 

mentofWilles,C. J.;  Doey.Stenlake,\2'E^st,  given;   Hilly.  Grange,  ibid.  170,  171.     This 

515  ;    Jarm.  on  Wills,  i.  421,  and  Cruise,  iv.  perhaps  rather  belongs  to  the  second  part  of 

247.  this  Section,  namely,  the  rules  as  to  Extrinsic 

(b)  Pyhus  V.  Smith,  9  Ves.  576  ;  Robinson  Evidence,  et  v.  infra,  p.  543. 

V.  Waddelow,  8  Sim.  137  ;  and  see  Hillersdon  {y)  Formereau  v.  Poyntz,  on  the  re-hear- 

V.  Lowe,  before  V.  C.  Wigram,  2  Hare,  366.  ing,  1  Bro.  472.  479.     This  is  a  leading  case  ; 

371  ;    vii.    Jurist,    486,    847  ;     Chapman  v.  it  was  decided  in  reference  to  extrinsic  cir- 

Brown,  Z  Hnxr .  1634;    Doe  \.  Rawding,  ubi  cumstances  ;   Lord  Thurlow,  on  the  re-hear- 

inf.  V,  inf.  p.  541.  ing,  minutely  examined  the  authorities;   and 

(c)  Phipps  V.  Anglesea,  7  Bro.  P.  C.  352 ;  see  Boys  v.  Williams,  2  Russ.  &  M.  693  ; 
Cruise,  vi.  p.  78.  Evans  v.  Tripp,  6  Mad.  91. 

{d)  2  Bla.  Comm.  379.  {h)  Touchst.  ubi  sup. 
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they  would  operate  as  words  of  condition,  thus  giving  rise  to  what  are 
called  Conditional  Limitations,  which  have  already  been  noticed  (a). 
These  limitations  are  most  frequent  in  wills  and  deeds  operating  by 
the  Statute  of  Uses ;  they  may,  as  before  observed,  be  introduced  in 
common  law  conveyances,  but  only  when  the  contingency  is  incor- 
porated in  the  limitation  of  the  particular  or  preceding  estate  (Jb).  The 
distinction  between  a  condition  and  a  conditional  limitation  is,  that 
in  the  former  the  estate  is  not  limited  over  on  the  breach,  the  heir 
therefore  takes  the  benefit  of  it ;  in  the  latter,  the  estate  is  limited 
over,  and  therefore  vests  in  the  substituted  devisee  immediately  on 
the  breach,  so  that  the  heir  of  course  can  take  no  advantage  by  it. 
A  conditional  limitation  differs  from  a  contingent  remainder  in  this, 
that  its  effect  is  to  raise  a  future  estate,  during  the  continuance  of  the 
preceding  estate ;  a  contingent  remainder  can  only  take  effect,  if  at 
all,  on  its  expiration  (c).  What  words  annexed  to  a  clause  of  gift 
for  the  purpose  of  connecting  it  with  a  distinct  clause  constitute  a 
condition,  has  been  the  subject  of  much  question  {d).  A  difference 
has  prevailed  in  this  respect  also,  in  the  construction  of  deeds  and 
wills ;  Ea  intentione,  ad  effectum^  and  the  like,  which  are  sufficient 
in  a  will  (e),  are  not  sufficient  in  a  deed(/). 

Plain  mistakes  will  not  vitiate  a  gift,  even  in  a  deed  {g),  if  there 
be  words  in  the  deed  which  may  operate  notwithstanding  the  mistake ; 
as  if  there  be  a  mis-recital  as  to  the  commencement  of  a  term  of  years, 
the  subject  of  the  grant,  and  there  be  words  conveying  all  the  interest 
of  the  party  in  the  term ;  or  if  the  grant  recites  that  the  estate  came 
to  the  party  by  forfeiture  or  by  descent,  which  it  did  not,  and  then 
the  estate  be  granted  by  name  (h).  If  in  a  will  the  testator  has  plainly 
mistaken  the  name  of  the  county  in  which  the  lands  lie,  or  the  name 
of  the  devisee  or  legatee,  there  being  such  a  description  given  of  the 
estate  or  person  as  that  the  mistake  plainly  appears,  the  gift  will  take 
effect  (z).  So  an  evident  miscalculation  will  be  set  right  {k).  It  has 
been  held  that  where  dying  with  issue  is  plainly  misvvritten  in  a  will 
for  dying  without  issue,  it  may  be  corrected  by  construction  (Z). 

(a)  V.  sup.  p.  154,  and  Fulbeck,i.  47  a  ;  and      i.  Swanst.  425  et  seq. 

see  jLane  V.  Goo<f^e, 9  Ves. 230.  The  doctrine  as  (e)   See  Co.  Litt.  236  b. 

toconditional  limitations  is  fully  stated  and  ex-  {/)  Co.  Litt.  204  a. 

plained  by  Lord  Hardwicke  in ^';e/y?iv.  Ward,  {g)  Trevor  v .  Trevor ,  b  "Rxas.  2% ',  Danvers 

1  Ves.  Sen.  420 ;  and  see  Mr.  Jarman's  com-  v.  Manning,  2  Bro.  2L 

mentary  on  this  case,  Powel  on  Devises,  by  (A)  Touchstone,  c.  v.  L  4. ;  unless  in  the 

Jarman,  i.  p.  196.  case  of  the  king's  grant,  ibid. 

(b)  See  Sweet's  note  to  2  Bla.  Comm.  175.  (t)  Bradsliaw  t.  Bradshaw,  2  Y  &  Coll.  86. 

(c)  See  Butler's  note,  Fearne,  Cont.  R.  7th  {k)   Trevor  v.  Trevor,  v.  supra. 

edit.  p.  11.  (/)  Burr  y .  Durall,  8  Mod.  59;    Jarman 

{d)  See  the  very  able  note  of  Mr.  Swanston,      on  Wills,  ii.  744,  note  (z). 
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A  gift  by  a  description  which  is  in  part  only  erroneous,  will  be 
effectual, — Falsa  demonstratio  non  nocet  {a);  that  is,  where  there  is  a 
description  that,  so  far  as  it  is  false,  applies  to  no  subject  or  object, 
and  so  far  as  is  true  it  applies  to  one  subject  or  object  only,  the 
words  which  are  applicable  to  no  subject  are  rejected  {h).  This  rule, 
though  it  usually  comes  into  operation  in  the  construction  of  bequests 
of  personal  estate,  is,  it  is  presumed,  equally  applicable  to  devises 
of  real  estate  (c),  and  to  gifts  inter  vivos. 

In  a  late  case,  the  doctrine  in  reference  to  misdescription  has  been 
thus  stated  : — It  is  clear  that  in  point  of  law  a  mere  misdescription 
of  a  legatee  will  not  defeat  the  legacy,  and  it  is  equally  clear  that  a 
legacy  given  to  a  person  in  a  character  which  the  legatee  does  not  fill, 
and  by  the  fraudulent  assumption  of  which  character  the  testator  has 
been  deceived,  will  not  take  effect  {d)  :  a  misdescription,  each  party 
knowing  it  to  be  such,  will  not  vitiate  the  legacy  (e)  ;  proof  of  such 
misdescription  does  not  in  that  case  render  doubtful  the  intent  to  give 
to  the  individual,  and  all  imputation  of  fraud  is  excluded.  Where  a 
testator  revoked  a  legacy,  giving  as  a  reason  that  the  legatee  was  dead, 
he  being  in  fact  alive,  this  was  held  to  be  no  revocation ;  there  was 
however  no  gift  to  any  one  else  (/).  In  most  of  these  cases  the 
mistake  was  made  to  appear  from  a  reference  to  extrinsic  circum- 
stances; they  therefore  belong  more  properly  perhaps  to  the  second  part 

(a)  I  should  have  mentioned  in  the  note,  Doe  v.  Hiscocks,   5    Mees.  &  W.  370,  and 

p.  197,  that  it  was  Justinian  who  first  applied  Miller  v.  Travers,  supra. 
this  doctrine  to  legacies,  Just.  Inst.  ii.  20,  It  is  said,  as  I    have  elsewhere  observed, 

§  30.  that   in    the   construction   of  wills  of    per- 

{b)  Kennell  v.  Abbott,  4  Ves.  808 ;  Smith  sonal    estate.    Courts    of   Equity   will    cor- 

\.  Campbell, l^Ye&.iOa  ;  Lord  Bacon's  Max.  reef  (Roper  on  Leg.  i.   145)  mistakes,   and 

Reg.  25  ;    Wigram  on  Extrins.  Evid.  54,  55.  it  is  introduced  as  a  head  of  equitable  relief 

105.  in  treatises  on  the  Jurisdiction  of  the  Court 

(c)  See  Thomas  v.  Thomas,  6  T.R.  676.  of  Chancery,  (Story  on  Equity,  i.  §  179,  180. 

{d)  M.   R.    Giles  v.    Giles,    1   Keen,  692.  p.  196  ;  Mad.  Pr.  &  Pr.  i.  80,)  probably  by 

"  Falsam   causam   legato   non   obesse  verius  reason  of  Lord  Hardwicke  having  in  a  case  of 

est,  quia  ratio  legandi  legato  non  cohseret,  this    description  {Milner  v.  Milner,  1    Ves. 

sed  plerumque  doli  exceptio  locum  habebit  si  Sen.  107)  used  the  words  "  relieved  against" 

probetur   alias   legaturus    non  fuisse,''    Dig.  in  reference  to  mistake  (and  see  Selwood  v. 

XXXV.  1,  72,  §  6.  Mildmay,   3  Ves.    J.   310   "  the  Court  will 

(e)  Ibid.  692,  3.  rectify  it").     But  in  the  cases  referred  to, 

(/)  Campbell  ^.  French,  Z  Yes.  J.  322;  1  including  those  above  cited,  with  the  exception 

Jarman  on  Wills,  165-7.  Lord  Rosslyn  pro-  of  a  revocation  by  mistake,  the  correction  of 

fessed  to  take  the  rule  of  the  civil  law  as  the  the  mistake  appears  to  have  been  effected  by 

basis  of  his  decision,  but  I  presume  that  the  rules  the  ordinary  process  of  construction,  and  Mr. 

of  the  Common  Law  would  havegiven  the  same  WilUams,  in  his  very  able  work  (ii.  p.  736, 

construction.  Selwood  v .  Mildmay  is  a  strong  1st  edit.)  so  states  the  doctrine.     When  the 

case  for  giving  a  construction  at  variance  with  equitable  jurisdiction   to  rectify  mistake   is 

the  words,  on  proof  of  mistake,  though  the  exercised,  as  will  be  seen  hereafter,  it  undoes 

propriety  of  admitting  evidence  of  instructions  something  that  is  done,  which  is  a  very  different 

for  the  will  in  that  case  has  been  doubted,  process  from  interpretation  or  construction. 
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of  this  Chapter;  tliey  are  here  introduced  only  to  shevr  the  leaning  of 
the  courts  to  prevent  any  mistake  the  testator  may  have  made  from 
rendering;  his  intentions  abortive,  in  the  last  case,  bv  disreg-arding-  even 

the  vrords  inserted  as  the  operative  vrords  of  the  instrument  (a). 

In  furtherance  of  the  rule  that  a  deed  shall  have  and  take  the  most 
effect  that  may  be  according  to  reason,  if  the  words  are  not  properly 
arranged  in  order  to  give  effect  to  the  intention  of  the  parties,  the 
court  in  proper  cases  exercises  the  power  of  marshalling  them  so  as 
to  carry  the  intention  into  effect.  In  some  cases  words  have  been 
distributed  amongst  several  subjects  reddendo  singida  singulis  (b) ; 
and  the  same  words  mav  be  construed  to  bear  different  meaning's  in 
respect  of  the  legal  properties  of  different  subject  matters  (c). 

So  where  one  writing  contains  two  distinct  instruments,  e.  g.  a  lease 
and  a  release,  the  court  will  read  that  first  which  must  be  looked  upon 
as  first  in  point  of  time,  in  order  to  accomplish  the  intention  of  the 
parties  {_d). 

Wherever  the  words  of  a  deed,  or  of  the  parties  without  deed,  may 
have  a  double  intendment,  and  the  one  standeth  witli  law  and  right, 
and  the  other  is  wrongful  and  against  law,  the  intendment  that  standeth 
with  law  shall  be  taken  (e). 

General  words  following  words  specifically  describing  and  enumer- 
ating certain  things,  will,  generally  speaking,  be  controlled  and  limited 
by  such  specific  enumeration  to  things  ejusdem  generis  if);  and  where 
a  deed  speaks  by  general  words,  and  afterwards  descends  to  special 
words,  if  the  special  ^^■ords  agree  to  the  general  words,  the  deed  sliall 
be  intended  according  to  the  special  words  {g). 

But  where  a  person  being  possessed  of  a  term  for  years,  made  an 
assignment  for  the  benefit  of  his  creditors  of  various  species  of  personal 


(a)  See  Campbell  v.  French,  3  Tes.  321 ; 
Attomey-Gineral  •^.  Ward,  3  Ves.  32";  Doe 
T.  Etaris,  2  Perry  &:  D.  373  ;  1  Jarnaau  on 
Wills,  165,  et  seq. 

(b)  See  Cook  t.  Gerrard,  1  Saunders,  R. 
170,'  and  the  note  (ff),  1S6  d,  6th  ed.  :  2 
Smith's  Lead.  Ca.  note,  p.  294. 

(c)  Forth  V.  Chapman,  1  P.  W.  667,  case 
of  a  will ;  and  see  Burton  v.  Barclay  6-  Per- 
kins, 1  Bing.  749  ;  2  Smith's  Lead.  Ca.  294  b. 
In  this  note  most  of  the  cases  at  law  in  regard 
to  construction  are  collected. 

(d)  1  Freeman,  251.  2  ;  Smith's  Lead.  Ca. 
tibi  sup. 

(e)  Co.  Litt,  42  a.  IrS  b;  2  Bla.  Comm. 


380:  Lawrence,  J.,  TTielluson  \.  Woodford, 
4  Yes.  312.  "In  re  dubia  benigniorem  in- 
terpretationem  sequi,  non  minus  justius  est 
sed  tutius,"  Dig.  xxviii.  4,  3,  xxxiv.  5,  10. 
"  L"t  res  magis  Taleat  quam  pereat."  ib.  tit. 
12,  /.  4. 

(^)  Doe  dem.  Meyricf:  v.  ^leyrick.  2  Tvr. 
178;  2  Cr.  &  J.  223  :  see  Roper  on  Legacies, 
vol.  2.  p.  233,  &c.  ;  WUliams  on  Executors, 
p.  945,  et  seq. 

(g)  As  when  a  rent  is  granted  "in  manerio 
da  D..''  to  be  received  out  of  100  acres,  parcel 
of  that  manor,  &c.,  7  Edw.  III.  10  a,  S  Co, 
449,  Altham's  case. 
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property,  enumerating  them,  and  concluding  vrith  the  words,  "  and  all 
his  personal  estate  whatsoever,"'  the  term  was  held  to  pass  (a). 

\A'ords,  particularly  in  wills,  may  be  supplied,  transposed,  or  rejected 
where  it  is  warranted  Ijy  the  immediate  context  or  the  general  scheme  of 
the  instrument,  but  not  merely  on  conjectural  hypothesis  {h).  The  Court 
of  King's  Bench  held,  that  the  freehold  was  well  conveyed  by  a  deed 
in  which  the  name  of  the  bargainor  was  omitted  in  the  operative  part ; 
and  this  decision  was  affirmed  in  the  House  of  Lords  (c).  The  granting 
clause  in  a  deed  to  A.  and  his  heirs  has  been  corrected  by  the  subse- 
quent habendum  to  B.  and  his  heirs,  on  the  plain  intention,  and  "  on 
the  reason  and  good  sense  of  the  thing"  {d).  In  a  case  in  the  Common 
Pleas,  where  the  condition  of  a  bond  was  that  it  should  be  void  if  the 
obligor  did  not  pay,  performance  having  been  pleaded  according  to 
the  literal  expression,  the  court  held  the  plea  to  be  bad  (e). 

A  word  has  been  inserted  in  a  lease,  when  the  other  parts  of  the  deed 
could  not  have  their  proper  effect  without  it  (/);  though  generally  speak- 
ing the  courts  have  no  authority  to  insert  or  to  alter  words  (^).  In 
all  cases  of  alleged  mistake,  it  must  appear  not  only  that  there  is  a 
mistake  (which  will  never  be  supposed  if  any  construction  agreeable 
to  reason  can  be  found  out),  but  also  what  was  intended  to  be  done  (Ji). 

To  effectuate  the  intention,  "or"  may  be  construed  "and"  and 
"and"  "or"  in  a  deed  and  in  a  will  (i).    "  Survivors"  maybe  construed 

"  others"{'y^).  "If"  has  also  been  construed  "when""  where  the  apparent 
intention  upon  the  whole  will  required  it  (^).  The  courts  have  been 
called  upon  to  rectify  blunders  of  this  nature  in  wills  so  often,  as  to 

{a)  Ringer  \.   Cam,  3   Mees.    &  W.  343,  Da/^o?;,  Plowd.  259  :    Wright  \.  Kemp,  3  T. 

ii.  Jur.  256.  R.  470.  473.  vrhere  it  is  said  by  LordKenvoa 

{b)  2  Jarman  en  Wills,  744,  No.  six.  of  the  and  Ashhurst.  J.,  that  there  is  no  dif  ereuce  in 

general  rules  for  the  construction  of  vrills,  thii  respect  between  a  will  and  a  deed ;  and 

which  are  set  out  by  that  very  learned  and  see  2  Strange,   1157;   3  Atk.  390,  and  other 

accurate  writer;   et  v.  su^.  p.  537.     But  see  authorities  cited:  Touchstone,  by  Atherley,  86 

Toldervy  \.  Colt,  infra.  a,  n.  (d).  Cruise,  iv.  p.  144,  ef  seq.  147,  ef  seq. 

\r\  Lloyd  V.   Say  and  Sele.   1  Salk.  341;  {k    Jarman  on  Wills,  ii.  735,  but  the  course 

10  Mod.  40  ;  4  Bro.  C.  C.  74.  76.  of  recent  decisions  is  in  favourof  the  strict  con- 

(d)  Spyre  v.  Topham,  13  East,  113  ;  and  struction,  or  natural  sense,  unless  where  there 
see  Gary's  Rep.  123.  is  an  indication,  in  the  context,  though  slightit 

(e)  Bache  v.  Proctor,  Doug.  3S2 ;   1  Sug.  will  be  sufficient,  of  an  intention  to  use  the 
V.  &  P.  25S.  word  in  the  sense  of  •'  other."  ib.  736  ;  see 

(/)   Lord  Eldon,  Wiyht  v.  Dickons,  1  Dow.  Slade  v.  Parr.  vii.  Jurist,   102,  and  Leeming 

147,   even  a  blank  has  been  supplied.      See  t.   Sherrait,  2  Hare,  24  ;   generally  the  use 

Smith's  Lead.  Ca=.  ii.  295.  of  the  word  in  one  part  of  the  instrument, 

{g)  C.  J.Willes,  in  Dom.  Proc.  3  Atk.  135.  will  determine  its  construction  in  other  parts. 

{h)  DentT.  Pepys.  6  Mad.  351  \IIarnpsden  Ibid. 
V.  Pierce,  2  Yes.  216.  before  Sir  J.  Strange,  (7)  Smartx.  Clark,  3  Russell,  368,  and  the 

is  a  leading   case  on   this  subject ;   and  see  earlier  cases  cited,  ib.   366.      Burtleman   v. 

Holmes  r.  Custance,  12  Yes.  281.  Murchison,  2  Russ.  &  M.  136,  is  an  instance 

(i)  See   White  \.   Supple,  before  Lord  C.  of  "if   retaining  its  natural  import,   under 

Sugden,  1  Conn.  &  Laws.    523  ;    Chapman  v.  doubtful  circumstances. 
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have  swelled  the  cases  on  the  subject  into  a  mass  requiring  much 
attention  and  discriminative  arrangement  in  order  to  deduce  from  them 
any  intelligible  and  consistent  principles  (a). 

Words  in  a  deed  may  be  construed  to  amount  to  a  legal  reservation, 
which,  according  to  the  technical  meaning,  do  not  create  a  legal  reser- 
vation ;  but  this  is  always  done  with  a  view  to  advance  the  intent  of  the 
parties  not  to  defeat  or  destroy  it  (6). 

A  deed,  as  has  been  already  adverted  to,  is  construed  more  strictly 
than  a  will  according  to  the  legal  import  of  the  words  of  limitation. 
The  expression  "  heir  male,"  may  be  nomen  collectivum  in  a  will  so  as 
to  include  all  issue,  but  in  a  deed  such  a  construction  cannot  prevail  (c)  ; 
"  to  admit  of  other  constructions,"  said  Lord  Alvanley,  "would  let  in 
the  greatest  uncertainty"  {d).  "  There  is  no  instance,"  said  the  same 
distinguished  judge,  "of  the  court  construing  words  contrary  to  the 
legal  import,  in  so  solemn  an  instrument  as  a  marriage  settlement"  (e). 

A  different  rule  of  construction  prevails  in  regard  to  vesting  in  a 
devise  of  real  estates,  and  a  bequest  of  personal  estate  to  take  effect  on 
the  happening  of  a  particular  event.  Where  a  devise  of  real  estate  is 
made  to  a  person  at  twenty-one,  or  any  other  period,  the  estate  vests 
immediately  on  the  death,  and  attainment  of  the  age  is  not  a  condition 
precedent,  though  the  estate  is  liable  to  be  divested  in  the  event  of 
the  devisee  not  attaining  the  prescribed  age  (/).  But  a  bequest  of  a 
legacy  to  a  person  at  twenty-one,  or  "  if,"  or  "  when,"  or  "  provided," 
the  legatee  shall  attain  twenty-one,  or  in  other  equivalent  expressions, 
does  not  vest  at  all,  until  and  unless  the  legatee  attain  that  age;  it  is 
different  if  the  expressions  are  that  the  legacy  is  to  be  paid  at  that  time. 
The  reason  of  the  rule  in  regard  to  legacies,  is,  that  such  is  the  doctrine 
of  the  Ecclesiastical  Courts,  which  those  courts  adopted  from  the 
Roman  law  (g). 

If  words  have  obtained  a  conventional  or  technical  construction,  as  a 

(a)  1  Jarman  on  Wills,   437 — 441.     The  as  purchasers,  asjoint  tenants  for  life,  contrary 

early   cases  are   also  collected  in  2  Rop.  on  to  the  obvious  intention  that  they  should  take 

Leg.  p.  364,   et   seq.,  and  by  Williams  on  successively  in  tail. 

Executors,  S7l,  et  seq.  ;    and  see  My t ton  v.  (d)  And seedict.M.R.fBagshawv. Spencer. 

Boodle,  6  Sim.  457  ;  X>.  of  Marlboro'  v.  Lord  2  Atk.  575,  and  3  T.  R.  765. 

Godolphin,  1  Ves.  74;   Marshall  v.  Hopkins,  (e)  Bayleyv.  Morris,  iYes.  7  M.&ed\.  sup. 

15  East,  317,  318.  534. 

{b)  Diet.  Lord  C.B.  Inchiquinv.  Burnell,  (/)  Doe   v.    Ward,  9   Adol.  &  Ell.  605; 

2  Ridg.  P.   C.  418.  420,  421,  a  case  on  the  Boraston's  case,  3   Rep.   19  a ;  Edwards  v. 

fertile  subject  of  covenants  for  perpetual  re-  Hammond,  i  Lew.  1Z2;  Brom/ieldy.  Crowder, 

newal.  Dom.   Proc.    1   New.   Rep.  318;    Farmer  v. 

(c)  Lord  Alvanley,  Bayley  v.    Morris,   4  Travers,  2  Bing.  151. 

Ves.  788.  794.     In  the  case  of  Fi^zAer^er^  v.  (^r)  Hanson  v.    Graham,  6    Ves.  239;   i. 

J/^ea<Aco^e,  there  cited,  under  the  words  "issue  Rop.  on  Leg.  498,  is  the  case  of  most  usual 

male"  in  a  deed,  all  the  sons  were  held  to  take  reference  on  this  subject. 
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general  rule,  such  must  be  considered  to  be  the  sense  in  which  they  are 
used  in  a  will  as  well  as  in  a  deed  (a),  unless  it  be  shown  affirmatively 
from  the  context  that  they  are  used  in  some  other  definite  sense  (&). 
"  The  good  sense  is,"  said  Lord  Thurlow,  "  that  where  persons  have 
expressed  themselves  right,  that  they  knew  what  they  meant"  (c) ;  and 
where  words  that  are  descriptive  have  something  to  operate  upon,  their 
meaning  ought  not  to  be  enlarged  even  in  a  will  {d).  Land  is  taken 
prima  facie  to  mean  freehold  land  (e) ;  the  word  "children,"  to  mean 
legitimate  children.  But  where  the  words  cannot  be  satisfied  without 
departing  from  their  primary  sense,  the  rules  of  construction  will 
allow  that  to  be  done  ;  thus  an  illegitimate  child  may  take  with  a 
legitimate  child,  where  the  gift  is  to  children,  and  there  is  but  one 
legitimate  child  {f). 

The  term  "  child,"  generally  speaking,  must  be  taken  to  mean  the 
first  generation  of  descendants  only.  The  term  "  issue,"  {g)  to  include 
all  generations  of  descendants,  however  remote  (^).  "Heirs  of  the  body," 
are  words  purely  of  technical  import,  and  are  taken  as  words  of  limita- 
tion. In  a  deed  "  issue"  is  taken  universally  as  a  word  of  purchase, 
"  issue"  in  a  will  is  taken  as  a  word  of  limitation  or  of  purchase,  as  will 
best  effectuate  the  devisor's  intention ;  but  if  not  controlled  by  context, 
it  is,  it  seems,  a  word  of  limitation  {i). 

The  legislature  has  thought  fit  to  declare  what  construction  shall  be 
put  upon  certain  words  commonly  occurring  in  wills  ;  the  provisions  on 
this  subject  have  been  set  forth  in  a  preceding  page  {k). 

{a) 'LoxdiCoite-ahaxa,  C,  Withy  V.  Mangles,  {g)  "Legal   or   personal   representatives" 

viii.  Jur.  69,  Dom.   Proc.  1843,  case  under  have  also  a  technical  meaning,  as  distinguished 

a  will.  from    "  executors   or   administrators."      See 

{b)  See  Mr.  Baron  Alderson's  very  able  Daniel  v.  Dudley,  1  Turn.  &  P.  6. ;  2  Jarm.  41. 
judgment  m  Lees  v.  Mosely,  1   Yo.  &  Coll.  (A)  See  Prior  on  Issue,  p.  6.  "Issue"  has  the 

606,  and  Wigram  on  Extrinsic  Evid.  Prop.  1  same  signification  in  a  deed  where  it  is  used, 

infra  p.   554  ;    Implication  is  not  sufficient,  not  as  a  designation  of  the  parties  to  take,  but 

Diet.   M.  R.,  Bagshaw  v.   Spencer,   2  Atk.  for  some  collateral  purpose,  as  in  a  bond  for 

575.  payment  of  money  in  the  event  of  any  issue  of 

(c)  Jones  V.  Morgan,  1  Bro.  221.  a  person  surviving  a  specified  period,  Hay  don 

(d)  Oxendon  v.  Chichester,  4  Dow.  65,  v.  Wilshire,  ZT.'R.  Z1Z,  ibid.  "  The  word 
Lord  Eldonand  C.  J.  Gibbs  ;  go  back  to  7)or-  issue,'^  says  Lord  Kenyon,  "  ia  genus  gene- 
mer  v.  Dormer,  Finch,  432  ;  and  see  Dover  v.  ralissimum.^'  An  important  case  on  the  con- 
Alexander,  vii.  Jurist,  126  a;  Fraser  v.  struction  of  the  word  "  younger,'' as  connected 
Piggott,  1  Young,  354,  where  two  meanings  with  a  shifting  clause,  will  be  found  in  4  Yo. 
were  given  to  the  word  "  child"  in  the  same  and  Coll.  108,  Scarisbrick  v.  Lord  Skelmers- 
instrument,  both  cases  of  Wills  ;  and  see  Jar-  dale,  before  Maule,  J.,  and  Rolfe,  B. ;  and  see 
man  on  Wills,  ii.  741.  744  ;   though  this  sub-  Wigram  on  Extrinsic  Evidence,  p.  16. 

ject  rather  belongs  to  the  second  section  of  {i)  Lord  Kenyon,  Doe  v.  Collis,  4  T.  R. 

this  chapter,  et  v.  supra,  p.  537.  299  ;   Tate  v.    Clarke,   1   Beavan,   105.     See 

(e)  See  Arkell  y.  Fletcher,  10  Simons,  308.  Jarman  on  Wills,  ii.  34,  et  neq. ;  328,  et  seq. 
(/)  Gill^. Shelley, citzADover-v. Alexander,  {k)  V.  supra,  p.  475. 

2  Hare,  283  ;  and  vii.  Jurist. 


544  Absurdity,  Hardship,  and  Inconvenience. 

Where  the  Court  of  Chancery  by  the  application  of  its  known  and  fixed 
rules  of  construction  in  regard  to  legacies,  whether  adopted  from  the 
Ecclesiastical  Court  or  as  part  of  the  general  law,  and  generally  when 
any  court  of  construction  gives  a  particular  import  to  certain  words,  or 
forms  or  modes  of  expression  or  of  gift,  in  the  same  instrument  or  in 
different  instruments,  as  a  will  and  a  codicil,  (that  import  not  being 
controlled  by  the  context,  or  the  general  rules  of  construction)  the 
instrument  is  treated  in  the  same  manner  as  if  the  exposition  itself  were 
contained  in  the  instrument ;  and  the  same  rules  of  law  as  would  apply 
if  the  words  were  plain  in  themselves,  are,  generally  speaking,  applied 
to  cases  of  the  above  description  (a). 

The  absurdity,  inconvenience,  or  hardship  of  a  disposition  if  un- 
equivocally expressed,  is  no  objection  to  its  receiving  a  literal  interpre- 
tation (5),  though  it  may  be  clear  that  the  testator  did  not  see  all  the 
consequences  of  the  disposition  he  may  have  made  (c)  ;  the  words  cannot 
be  corrected  by  conjecture  (c?),  though  founded  in  the  highest  degree  of 
probability  (e).  The  right  of  a  testator  to  be  capricious  cannot  be 
denied  (/).  However,  absurdities,  improbabilities,  and  inconsistencies, 
which  may  arise  out  of  cases  falling  within  one  construction  or  another, 
have  been  constantly  attended  to  with  a  view  of  ascertaining  the  mean- 
ing of  the  testator  {g).  "  If,""  says  Sir  James  Wigram,  V.C.,  "a  given 
construction  of  a  clause  is  apparently  irrational  or  capricious  in  the 
extreme — that  may  weigh  in  giving  it  an  interpretation,  particularly 
if  that  construction  would  subvert  the  whole  scheme  of  the  will  as 
discoverable  in  other  parts  of  it"  iji). 

Wherever  there  are  circumstances  appearing  on  the  face  of  a  security 
to  shew  that  it  was  intended  to  be  joint  and  several,  though  in  point  of 
form  orAy  joint,  there  is  no  difference  between  a  Court  of  Law  and  a 
Court  of  Equity  ;  the  former  will  consider  it  as  a  joint  and  several  bond 
as  readily  as  a  Court  of  Equity,  though  upon  the  head  of  mistake,  (to  be 

{a)  BtsMartinv.  Drinkwater,2'Bea.\,2\Q  \  (c)  haiVfrence,  3.,  Leigh  v.  Leiff/i,  15  Yes. 

and  1  Drury  &  War.  116,  and  Parker  v.  Mar-  103. 

chant,    vii.    Jurist,    459.     In  the  latter  case,  {d)  Sir  J.  Leach,  Dent  v.  Pepys,  G  Mad. 

the  words  "  ready  money"  were  held  to  pass  351. 

large    balances   in   the   hands    of    testator's  (e)   Chapman  v.  Broum,   3  Burr.   1634  ;  2 

bankers  at  his  death.  RoperonLeg. 368.  Se&Tollemachev.  Coventry, 

(Jb)  Mason  v.  Robinson,  2  Sim.  &  S.   295.  2  Clark  &  Finell.  619.  625. 

298;   Gaskell  v.   Harmon,    11  Ves.  497,    8;  (/)  Y.  C.  Wigram,  iyz7/e?'«(Ze?i  v.  Zojt-e,  vii. 

Bernard  v.  Montague,  1  Mer.  433;  Deffles  v.  Jurist,  486. 

Golds7nidt,  1  Mer.  419,  420  ;  Smith  v.  Streat-  (g)   Lawrence,  J.,  Leigh  v.  Leigh,  uhi  sup, 

field,  1  Mer.  360  ;  Denn  v.  Bagshaw,  6  T.  R.  {h)  Hillersden  v.  Lowe,  vii.  Jurist,  486 — 

269 ;  2  Smith's  Lead.Ca.  236 ;  Dicken  v.  Clarke,  488  ;  2  Hare,  366. 
2  Y.  &  Coll.  579. 


Where  Joint  Covenants  have  been  held  to  be  Several.  545 

hereafter  considered,)  a  Court  of  Equity  will  go  farther  than  a  Court 
of  Law  (a). 

As  regards  joint  and  several  covenants,  it  is  a  general  rule,  which 
perhaps  more  properly  belongs  to  pleading  than  construction,  that  where- 
ever  the  interest  of  the  covenantees  is  joint,  although  the  covenant  be 
in  terras  joint  and  several,  the  action  follows  the  nature  of  the  interest, 
and  it  must  be  brought  in  the  names  of  all  the  covenantees;  but  where 
the  interest  of  the  covenantees  is  several,  they  may  maintain  separate 
actions  though  the  language  of  the  covenant  be  joint  (&). 

Lord  Coke  mentions  six  several  instances,  in  which  the  joint  words 
of  the  parties  shall  be  taken  respectively  and  severally. 

1.  Sometimes  in  respect  of  the  several  interests  of  the  grantors,  as  if 
two  tenants  in  common  join  in  granting  a  rent-charge.  2.  Sometimes  in 
respect  of  the  several  interests  of  the  grantees,  as  a  warranty  made  to  two, 
of  lands  of  which  they  are  seised  in  severalty  ;  or  a  joint  covenant,  in  re- 
spect of  the  several  interests  of  the  covenantees.  3.  Sometimes  in  respect 
that  the  grant  cannot  take  effect  but  at  several  times.  4.  Sometimes 
in  respect  of  the  incapacity  and  impossibility  of  the  grantees  to  take 
jointly.  5.  Sometimes  in  respect  of  the  cause  of  the  grant  or  obliga- 
tion ;  thus  a  joint  submission  to  arbitrament  may  be  taken  severally  in 
respect  of  the  severalty  of  the  causes.  6.  Sometimes  ne  res  desiruatur, 
et  ut  evitetur  ahsurdum ;  so  that  where  a  reasonable  construction  may 
be  given  reddendo  singula  singulis,  and  when  necessary,  taking  the  grant 
most  strongly  against  the  grantor,  the  form  of  the  contract  will  not  pre- 
vent its  having  effect  according  to  the  actual  intent  of  the  parties  (c). 

Presumptions  of  law  arising  upon  the  words  used  may  be  rebutted 
by  a  plain  intention  appearing  upon  the  instrument  to  the  contrary  (<i). 
Thus  the  presumption  in  favour  of  the  vesting  of  remainders  may  be 
controlled  (e).  Until  the  late  Act  8  &  9  Vict.  c.  106(/),  the  word 
"grant"  of  itself  implied  in  law  a  covenant,  but  that  might  be  con- 
trolled where  there  was  a  particular  express  covenant  {g). 

(a)  LordThurlow,  expar^e/Symoncfs,  1  Cox,  (e)  Ibid.     Whether  the  rule  was  properly 

200.  applicable  in  that  case  is  a  question.  As  to  the 

(i)  Eccleston  v.    Chipshaw,   1  W.  Saund.  admission  of  extrinsic  evidence  for  the  purpose 

153,  and  the  cases  cited  in  the  notes,  6th  ed.  of    repelling   presumptions,   see   the   second 

p.  154  ;  Hopkinson  v.  Lee,  ix.  Jurist,  617,  in  Section. 

K.  B. ;  and  see  the  Treatise  in  the  Jurist,  (/)  Supra,  p.  291. 

No.  473,  vol.  X.,  p.  29—31.  {g)   Clarke  v.  Sampson,  1  Ves.  101 ;  Belt's 

(c) /Ms/.fTmrfAam'scase,  5  Co.R.p.l4;  and  Supp.  71.  The  question  arose  on  a  settle- 
see  Palmer  v.  Sharshott,  C.  P.  East.  T.  1842.  ment.    Mr.  Belt  (Supp.  p.  71)  seems  to  have 

{d)  See  Sir  Thomas   Plumer's  Judgment,  considered  that  there  might  be  one  construc- 

Chohnondeley  v.  Clinton,  2  Jac.  &  W.  101  et  tion  of  the  word  "  grant  "  in  law,  another  in 

V.  ibid.  p.  112  to  116.,  inf.  p.  551.  equity.     Lord  Hardwicke  does  not  appear  to 
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546  Limits  to  Construction  on  Intention. 

It  has  already  been  observed  that  there  are  limits  to  the  liberality 
which  is  exercised  in  giving  effect  to  the  intention.  The  intent  is  not 
to  be  sought  out  to  the  extent  of  making  a  deed  for  the  parties  (a) ; 
and  very  lately  it  was  said  by  one  of  our  most  experienced  judges,  that 
it  is  not  a  satisfactory  way  of  deciding  on  instruments,  to  assume  that 
something  was  the  intention  of  the  parties  when  they  themselves  did 
not  understand  what  they  were  about,  and  have  used  language 
throughout  which  shows  when  it  is  applied  to  the  real  state  of  the 
funds  that  they  were  altogether  acting  in  error.  In  such  case  there  is 
no  method  of  construing  the  instrument,  except  by  taking  the  words 
as  we  find  them  {h).  And  though  in  cases  of  marriage  settlements  (c) 
the  court  will  make  a  favourable  exposition  of  words  to  support  the 
intention,  yet,  said  Lord  Hardwicke,  it  is  not  the  consideration  of  its 
being  a  conveyance  on  marriage  or  on  any  other  account,  but  the  in- 
tention of  the  parties  appearing  oji  the  deed  that  always  governs  the 
court  in  constructions  (c?) ;  there  must  be  sufficient  words  to  carry  the 
intention  into  effect ;  in  a  deed  an  intent  to  give  an  estate  tail  is  not 
sufficient  if  the  words  used  give  a  fee  simple  (e). 

A  fortiori  a  limitation  cannot  be  supplied  upon  the  presumption 
merely  that  it  is  what  the  settlor  or  testator  could  not  but  have  in- 
tended. In  a  case  before  Lord  Hardwicke,  who  was  generally  liberal 
in  giving  effect  to  the  intent  of  testators,  he  would  not  supply  a  con- 
tingency omitted,  in  the  most  favourable  case  that  could  exist  for  im- 
porting a  probable  intention.  A  mother  devised  her  real  and  personal 
estate  to  her  daughter,  her  only  child,  "  and  if  she  die  before  she  is  of 
age  to  dispose  thereof,"  then  it  was  given  over — the  daughter  lived  to 
be  married,  but  died  under  age  leaving  a  daughter  ;  Lord  Hardwicke 
gave  effect  to  the  devise  over  as  regarded  the  real  estate  (/). 

In  a  late  case,  an  estate  in  remainder  after  an  estate  tail  to  the  issue 
of  the  testator's  daughter  was  given  to  the  testator's  sisters,  in  tlie 
event  of  the  testator's  daughter  marrying  without  consent ;  an  estate 

tave  made  any  such  distinction ;  but  the  late  be  considered  hereafter, 
act,  as  regards  the  future,  has  put  an  end  to  {d)  Hodgson  v.  Bussey,  2  Atk.  91. 
the  question,  if  it  ever  were  one.  (c)  Plowd.   162.     Judgment  of  Powis,  J., 
(a)   CTeeA  v.iord  iis/e,  in  Ch.  Finch,  Rep.  Idle  v.    Cook,    1   P.  W.   74.     There  no  one 
101.     Lord  Shaftesbury  was  Chancellor:  at  doubted  as  to  the  intent,  but  it  was  not  warn- 
that  time,  as  before  mentioned,  (sm;?.  p.  520)  in  feste  expresga.     Garth  v.  Baldwin,   2  Ves. 
cases  of  "  extremity,''  the  Court  of  Chancery  146.  Judgment  of  Sir  T.  Plumer,  2  Jac.  &  W. 
sometimes  construed  instruments  differently  96,sed  v.  «M/>.p.525,  as  toea.'ecw<ory  contracts, 
to  what  Courts  of  Law  would  have  done,  as  in  (/)  Bellasis  v.  Urthwaite,  cited  by  Lord 
Nourse  v.  Yarmouth,   Finch,   159  ;  and  see  Mansfield,   3  Burr.  1634  :  in  early  times  no 
Hyde  v.  Seymour,  2  Freem.  42.  doubt  this  would  have  been  considered  as  a 
(i)   Warde  v.  Firmin,  11  Sim.  255.  case   of  "  extremity,"  and   a   will   made   for 
(c)  The  subject  of  Marriage  Articles  and  the   testator    accordingly,  v.  siq).  n.  (a),  and 
Settlements  made  in  pursuance  of  them,  will  p.  520. 


Intention  contrary  to  Rules  of  Law.  547 

tail  was  also  given  to  the  issue  in  the  event  of  the  daughter  marrying 
with  consent ;  but  the  remainder  to  the  sisters  was  not  repeated  in. 
this  part  of  the  will — the  daughter  married  with  consent,  and  died 
without  issue,  so  that  the  intended  estate  tail  could  not  take  effect. 
The  full  Court  of  Exchequer  unanimously  decided,  contrary  to  the 
original  opinion  of  two  of  the  judges,  that  the  will  could  not  be  inter- 
preted so  as  to  give  any  estate  to  the  sisters  in  the  events  that  had 
happened,  nor  could  the  limitation  to  the  sisters  be  supplied  (a). 

No  intention  can  be  regarded  that  is  contrary  to  the  rules  of  law 
founded  on  public  policy,  or,  indeed,  to  the  fundamental  rules  of  the 
law  (5)  ;  so  that  if  one  give  land  to  another  and  his  heirs  for  20  years, 
the  executor,  and  not  the  heir,  shall  have  it  on  the  death  of  the  person 
to  whom  it  is  given  (c). 

In  ancient  times,  as  we  have  seen,  an  absolute  estate  equivalent  to  a 
fee  simple  might  have  passed  by  any  expressions  shewing  an  intention 
to  that  effect — diS  jure  hcereditario,  in  perpetuam  possessionem,  nud  the 
like,  and  this  is  still  the  rule  in  the  construction  of  Avills ;  but 
amongst  the  other  rigid  rules  that  were  introduced  as  incident  to  the 
doctrine  of  tenure,  (founded  as  they  were  originally  on  intention, 
infeudations  being  considered  gratuitous  and  therefore  not  to  be  ex- 
tended beyond  the  letter,)  was  this,  that  no  word,  but  that  of  "  heirs," 
however  strong,  should  create  a  fee  simple  (d) ;  the  absence  of  those 
words  is  considered,  judicially,  as  conclusive  that  there  was  no  intent 
to  pass  the  fee,  or  rather  no  such  intent  is  allowed  to  be  suggested. 

The  word  "  heirs  "  is  equally  necessary  in  a  deed  to  create  an  estate 
tail,  an  estate  in  fee  tail  being  but  a  cut  or  restrained  fee  (e) ;  "  and  in 
the  further  strictness  of  the  feudal  donation,"  the  word  "body,"  or 
some  other  word  of  procreation,  is  necessary  to  create  an  estate  tail, 
so  that  it  may  be  ascertained  precisely,  to  what  heirs  in  particular  the 
fee  is  limited  (/).  But  in  a  will,  wherein  greater  indulgence  is  allowed, 
an  estate  tail  may  be  created  by  a  devise  to  a  man  and  his  seed,  or  to  a 

(a)  Toldervy  v.  Colt,  1  Y.  &  Coll.  621.  in  his  digest,  ubi  sup.     One  of  the  great  ob- 

(5)  Argument  of  Sir  W.  Blackstone,  Harg.  jects  of  the  late  Mr.  Humphreys  (on  Real 

Law  Tracts,  cited  by  Sir  T.  Plumer,  2  Jac.  &  Property,  p.  236,  1st  ed.),  was  to  get  rid  of 

W.  95.     Preston's  note  to  Touchstone,  88.  this  rule,  the  reasons  having  ceased,  and  to 

(c)  Touchstone,  p.  86.  assimilate  the  gift  of  an  estate  to  that  of  a 

(d)  Touchstone  .by   Preston,   86  ;    Cruise,  horse  ;  this,  as  we  have  seen,  has  been  accom- 
iv.  p.  277-8;  Litt.   §  1,  Com.  Dig.   Estate  plished  as  regards  devises  in  wills. 

(A.  2) ;  haredibus  without  adding  suis,  is  not  (e)  Co.  Litt.  20  a.  The  word  "  heir  "  in  the 

suflBcient,  ibid.     There  are  some  exceptions,  singular  number  may,  in  a  special  case,  create 

as  in  a  gift  to  a  corporation, — a  release,  a  an  estate  tail ;  see  Cruise  iv.  p.  280. 

surrender  of  copyhold  lands,  &c.,  which  are  (/)  2Bla.Comm.ll4;  Touchst. by Atherley, 

pointed  out  by  Mr.  Cruise,  and  C.  B.  Comyn,  p.  102,  n.  (k)  and  (1).  et  v.  sup.  p.  546,  n.  (e). 
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648  Liability  on  Bond  not  extended — Surrender. 

man  and  his  heirs  male,  without  mentioning  of  his  body,  and  by  other 
irregular  modes  of  expression  {a). 

A  deed  which  is  intended  only  to  take  effect  after  the  death  of  the 
grantor,  cannot  be  construed  to  operate  so  as  to  confer  a  present  interest, 
though  that  should  be  the  only  way  in  which  it  can  have  any  effect  (&). 

The  court  will  not,  on  a  presumption  merely  that  the  intention  was 
that  a  bond  should  be  given  for  the  benefit  of  the  members  of  a  bank- 
ing house  whoever  they  might  be,  hold  the  obligor  in  a  bond  liable  to 
guarantee  advances  to  be  made  by  a  firm  consisting  of  A.  B.  and  C. 
liable  for  advances  made  by  persons  afterwards  taken  into  the  firm  on 
the  death  of  one  of  the  partners — the  obligee  might  have  trusted  to 
the  discretion  of  that  one  as  to  the  advances  to  be  made(c). 

As  leases  required  by  law  to  be  in  writing,  are  now  void  at  law  un- 
less made  by  deed  {d),  it  is  unnecessary  particularly  to  advert  to  the 
conflicting  cases  relating  to  what  written  instruments,  according  to  the 
previously  existing  law,  were  to  be  considered  as  leases,  and  what  as 
agreements  to  grant  a  lease  merely  (e) ;  they  are  now  only  material  on 
a  matter  of  some  importance  in  principle  as  connected  with  the  subject 
of  the  subsequent  Section  ;  for  in  one  of  those  cases,  it  was  held  by  two 
very  distinguished  judges,  that  the  acts  and  declarations  of  the  parties 
(even  subsequent)  might  be  looked  to  in  aid  of  the  construction  {f). 

A  surrender  is  to  be  considered  a  common  law  conveyance  (g).  In 
Idle  V.  Cook  (h),  it  was  held  by  the  whole  court  that  a  limitation  to 
uses  in  a  copyhold  surrender  must  be  construed  by  the  same  rules  as  if 
it  were  a  limitation  in  any  other  conveyance  at  common  law,  and  that 
the  intent  of  the  party  is  not  suflScient,  as  it  may  be,  as  we  have  seen, 
in  a  will  (i). 

(a)  2  Bla.  Comm.  115.  See  on  this  sub-  (/)  Lord  C.  J.  Tindal,  Chapman  v.  Black, 
ject,  Jarm.  on  Wills,  ii.  232,  ef  seg.  5  Scott,  530.    Mr.  Baron  Parke,  ibid.  p.  533; 

(b)  See  Langley  v.  Brown,  2  Atk.  199,  be-  and  see  Wilkinson  Y.Hall,  4  Scott,  333.  Lord 
fore  Lord  Hardwicke.  Manners,  in  one  case  relating  to  this  subject, 

(c)  Strange  v.  Lee,  3  East,  489  ;  Barker  said  "  The  court  in  construing  a  contract, 
V.  Parker,  1  T.R.  291,  which  tends  the  other  never  departs  from  what  appears  upon  the  face 
way,  has  not  been  approved  in  subsequent  of  the  instrument  to  be  the  intention  of  the 
cases.  Where  a  bond  is  given  conditioned  to  parties,  unless  repugnant  with  some  principle 
repay  to  five  persons  as  bankers  all  sums  ad-  of  law,"  Pentland  v.  Stokes,  2  Ball.  &  B. 
vanced  by  them  or  any  of  them,  it  will  not  73. 

extend  to  sums  advanced  after  the  decease  of  (g)  1  Ventr.  376,  3  T.  R.  473. 

one  of  the  five  by  the  four  survivors,  though  (h)  Idle  v.  Cook,  1  P.  Wms.  70.     Though 

Btill    acting   as  bankers,   Weston  v.   Barton,  the  judges  in  that  case  were  satisfied  that  they 

4  Taunton,  673.  682  ;    but  see  the  cases,  3  were   deciding  against  the   actual   intention, 

Bythewood  &  Jarman,  by  Sweet,  p.  340.  ibid.  74,  75,  76  ;  and  see  Seagood  x.  Hone, 

(d)  8  &  9  Vict.  c.  106,  §  3,  supra  p.  291.  Cro.  Car.  367. 

(e)  See  Bythewood  &  Jarman's  Convey-  (i)  Per  Lord  Hardw.  Sutton  v.  Stone,  2 
ancing,  by  Sweet,  iv.  p.  266.  286.  Atk,  101,  et  v.  sup.  546  n,  (e). 


Where  a  person  has  a  Power  and  an  Interest.  549 

It  may  be  proper  here  shortly  to  advert  to  the  rule  of  construction 
which  prevails  in  regard  to  the  operation  of  instruments  executed  by  a 
person  who  has  a  power  to  appoint,  as  well  as  an  interest  which  might  be 
the  subject  of  ordinary  conveyance.  Generally  speaking,  such  an  in- 
strument, when  it  is  equivocal,  will  be  construed,  according  to  the  ordi- 
nary rules,  to  be  an  exercise  of  the  power  or  a  conveyance,  as  the  one 
or  the  other  will  give  it  validity  according  to  the  apparent  object  and 
intention  (a).  Words  of  conveyance  may  operate  as  words  of  appoint- 
ment ;  on  the  other  hand,  the  words  "  direct,"  "  limit,"  &c.,  may  be 
sufficient  to  pass  an  interest  (b).  Where  a  person  has  a  power  to  limit 
uses,  and  no  power  to  convey,  if  he  convey  or  devise  and  the  required 
circumstances  as  to  witnesses,  kc,  are  observed,  the  conveyance  will 
enure  as  a  limitation  of  the  use,  as  otherwise  it  would  be  void  (c). 
And  an  instrument  may  operate  as  a  revocation,  though  there  be  in 
it  no  reference  to  the  power  to  revoke,  if  it  can  only  operate  in  this 
way  id). 

The  statutory  provisions  in  regard  to  the  execution  of  powers  con- 
tained in  the  late  Act  (1  Vict.  26),  have  been  mentioned  in  a  former 
page  {e). 

The  ^ocix'mQ  o{  Estoppelhj  deed  or  other  writing  (/),  depends  notun- 
frequently  on  construction,  and  therefore  may  not  here  be  quite  out  of 
place.  It  is  a  rule  of  law,  that  a  person  shall  always  be  estopped  by  his 
own  deed;  that  is,  he  shall  not  be  allowed  to  aver  anything  in  contradic- 
tion to  what  he  has  once  so  solemnly  and  deliberately  avowed  {g).  But  it 

(a)   Cox  V.  Chamberlain,  4  Ves.  631.     See  a  paper  writing  purporting  to  be  a  guarantee 

on  tiiis   subject,   Roach  \.  Wadham,  (>   East,  was  held  to  operate  as  a  disposition  of  the  rents, 

305  ;  and  Sir  Edward  Sugden's  observations  &c.,  under  the  general  direction  to  pay  those 

on  that  and  other  cases,   1  Sugd.  on  Powers,  rents,  &c.,  to  her  separate  use,  which  standing 

451 — 8.     Also  Chance  on  Powers,  106 — 12;  alone  would   have  given  to   her  an  absolute 

and  the  observations  in  Byth.  &Jarin. Convey.  power  of  disposition.    The  latter  case  has  been 

by  Sweet,  ii.  p.  493 — 5.     The  case  of  Cox  v.  appealed  from,  butjudgtnent  is  not  yet  given. 

Chamberlain,  it  may  be  observed,  though  by  (6)  2  Sanders  on  Uses,  4th  ed.  40  ;  Chance 

anticipation,   was  the  foundation  of  the  Vice-  on  Pow.  ii.  112. 

Chancellor  of  England's  decisions  in  the  cases  (c)  Sir  E.  Clere's  case,  6  Rep.  17  b  ;  1 
oi  Barry  more  v.  Ellis,  8  Simons,  1,  on  a  Sugd.  on  Powers,  374  ;  other  cases  are  there  re- 
Deed,  and  Broivn  v.  Bamford,  11  Simons,  ferred  to ;  and  see  the  Diet,  of  Lord  Eldon, 
131,  on  a  Will.  Those  decisions  were  to  this  Wykham  v.  Wykham,  18  Ves.  419. 
effect — Where  leasehold  and  other  personal  {d)  Scrape's  case,  10  Rep.  143  b  ;  1  Sugd. 
property  was  vested  in  trustees,  the  rents,  on  Powers,  374 ;  et  v.  ii.  375. 
interest,  &c.,  to    be  paid    to    such  persons,  (e)  V.  sup.  p.  473. 

&c.,  and  in    such  manner  as  a   married  wo-  {/)  Estoppels  are  by  matter  of  record,  by 

man    should    appoint,    but    not    by  way  of  deed,  a.nd  eti  pais.     The  doctrine  is  very  ably 

anticipation,    and    in    default    of    such    ap-  and  clearly  discussed  by  the  late  lamented  Mr. 

pointment  for  her  sole  and  separate  use,  her  Smith,  Leading  Cases,  ii.  437,  et  seq. 

receipts    to    be    a    sufficient    discharge    (but  (^r)  Plowd.   434;  2  Bla.  Comm.  295  ;  and 

without  adding  that  no  other  receipts  should  see   Sweet's   note,  p.    290,    and   cases  there 

be  a  sufficient    discharge  to  the  trustees) —  cited  ;  and  Smith's   Leading  Cases,   ii.  456- 

in  the  one  case  an  assignment,  in  the  other,  460,  where  the  general  doctrines  are  stated. 
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is  also  a  rule,  that  every  estoppel  must  be  reciprocal,  that  is,  must  bind 
both  parties  (a) ;  and  this  is  the  reason  that  regularly  a  stranger  shall 
neither  take  advantage  of,  nor  be  bound  by,  an  estoppel.  Privies  in 
blood,  as  the  heir ;  privies  in  estate,  as  the  feoffee,  lessee,  &c. ;  privies 
in  law,  as  the  lord  by  escheat,  tenant  by  the  curtesy,  tenant  in  dower, 
the  incumbent  of  a  benefice,  and  others  that  come  in  by  act  of  law  or 
in  the  post,  shall  be  bound  by,  and  take  advantage  of,  estoppels  (J). 
Every  estoppel,  because  it  concludeth  a  man  to  allege  the  truth,  must 
be  certain  to  every  intent,  and  ought  to  be  by  precise  affirmation,  and 
not  to  be  taken  by  argument  or  inference  (c).  Lord  Coke  lays  it 
down,  "that  a  recital  doth  not  conclude,  because  it  is  no  direct  affir- 
mation ;"  but  there  are  recitals  to  which  this  reason  has  not  been  consi- 
dered applicable,  and,  according  to  the  modern  doctrine,  not  only  is  a 
deed  conclusive  on  the  party  executing  it,  as  to  the  very  point  intended 
to  be  effected  by  the  instrument,  but  also  as  to  facts  particularly  and 
certainly  recited  in  ii{d) — a  general  recital  is  not  an  estoppel,  a  re- 
cital of  a  particular  fact  is  (e).  A  recital  of  a  former  deed  only  amounts 
to  an  admission  of  so  much  as  is  recited,  and  in  order  to  introduce  the 
rest,  strict  proof  is  requisite  (/). 

The  modern  doctrine  on  the  subject  of  Estoppel  generally,  is  thus 
stated  by  Lord  Denman,  C.  J. :  "  Where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time"  {g). 


t 


a)  Co.  Litt.  352.  the  notes  to  Doe  v.  Oliver,  Smith's  Lead. 

b)  Ibid.   352  b ;   Smith's    Lead.  Ca.    ii.  Ca.  ii.  456,  7. 
442.  {e)  Notes  on  Duchess  of  Kingston's  case, 

(<?)  Ibid,  303  a,  352  b ;    other   rules  are  Smith's  Lead.  Ca.  ii.  457,  where  the  modern 

there  mentioned  as  applicable  to  the  doctrine  authorities  are    collected.      See   particularly 

of    Estoppels    generally  ;    and   see  Smith's  Bowman  v.  Taylor,  ubi  sup. 
Lead.  Ca.  ii.  358.  (/)   Gillett  v.  Abbott,  7  Ad.  &  Ell.  786  ; 

(d)  Bowman  v.  Taylor,  2  Ad.  &  Ell.  278  ;  Smith's  Lead.  Ca.  ii.  437. 
4  Nev.  &  M.  264  ;  and  see  the  other  cases  in  {g)  Pickard  v.  Scarr,  6  Ad.  &  Ell.  475. 


ADDITIONAL  NOTE  TO  SECTION  I.  CHAPTER  VIII.,  sup. ;?.  534, 5. 

How  far  the  legal  eflfect  of  technical  words  in  a  deed,  which  standing  alone  will 
admit  of  but  one  construction,  may  be  affected  or  controlled  by  the  intention  to  be 
collected  from  the  recitals  and  the  general  scope  of  the  deed,  was  much  discussed  in 
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the  important  case  of  the  Marquis  Cholmondeley  v.  Lord  Clinton,  first  before  Sir  William 
Grant  (1),  then  before  the  Court  of  King's  Bench  (2),  and  afterwards  before  Sir  Thomas 
Plumer  (3). 

The  judgments  delivered  in  this  case  have  been  referred  to,  but  they  are  so  im- 
portant in  reference  to  the  doctrine  which  has  just  been  discussed,  and  generally  to 
the  construction  of  deeds,  that  they  deserve  more  particular  notice.  The  question 
turned  on  the  construction  of  the  ultimate  limitation  "to  the  use  of  the  right  heirs  of 
Samuel  RoUe,"  on  failure  of  the  issue  of  the  settlor,  and  in  default  of  appointment  by 
him.  It  was  contended  on  the  part  of  the  plaintiff  that  it  must  be  held  to  designate 
the  right  heir  at  the  date  of  the  deed,  the  settlor  being  such  right  heir  (4),  in  other 
words  that  the  remainder  was  vested.  On  the  part  of  the  defendant  it  was  contended, 
that  the  jjerson  who  should  be  the  right  heir  of  S.  Rolle,  at  the  period  of  the  determi- 
nation of  the  previous  estates,  was  the  person  to  whom,  under  the  circumstances,  the 
description  should  be  applied — in  other  words,  that  it  was  a  contingent  remainder. 
The  legal  inference  and  presumption  seems  to  have  been  admitted  to  be  in  favour  of  the 
construction  contended  for  by  the  plaintiffs  (5) ;  the  question,  as  stated  by  Sir  T. 
Plumer,  was,  whether  that  presumption  was  rebutted  by  clear  and  sufficient  proof  of  a 
contrary  intention.  Sir  William  Grant,  and  three  of  the  judges  of  the  King's  Bench, 
namely,  Abbott,  C.  J.,  Holroyd,  and  Best,  justices,  were  of  opinion  with  the  plaintiffs ; 
they  considered  that  the  words  themselves  were  unambiguous,  and  that  they  could 
have  but  one  construction.  That  Lord  Orford,  the  settlor,  had  the  intention  which 
was  ascribed  to  him,  namely,  that  the  estate,  on  failure  of  the  preceding  limitations,  and 
in  default  of  appointment,  should  go  in  the  line  of  the  settlor's  mother,  there  could, 
said  Sir  William  Grant,  be  no  reasonable  doubt,  and  he  particularly  referred  to  the 
recitals  as  evidencing  that  intention;  and  it  is  clear,  he  added,  that  if  the  limitation 
operates  in  the  way  contended  for  by  the  plaintiffs,  that  intention  will  be  wholly  de- 
feated ;  but  the  question  was,  he  said,  whether  the  court  could  mould  the  words  of  the 
deed,  so  as  to  carry  that  intention  into  execution.  He  admitted  that  courts  ought  to 
expound  deeds,  as  well  as  wills,  according  to  the  intention  of  the  maker,  but  it  had 
never  been  said  that  a  court  was  so  to  frame  or  alter  a  deed,  as  may  best  effectuate 
the  maker's  intention;  the  party  is  left  to  execute  his  own  purpose  in  his  own  way; 
he  may  execute  it  unskilfully  and  insufficiently,  but  if  the  dispositions  which  he  makes 
are  clear  and  unambiguous,  the  court  cannot  alter  them  merely  because  they  are  in- 
effectual to  the  attainment  of  the  proposed  end.  As  the  words  of  this  limitation  stand, 
said  Sir  William  Grant,  they  are  descriptive  of  the  person,  whoever  he  might  be, 
that  was,  at  the  time  of  the  execution  of  the  deed,  the  heir  of  Samuel  Rolle  (6).  Sir 
William  Grant  added,  supposing  the  grantor  had  been  apprised  of  the  effect  of  such  a 
limitation  as  he  has  actually  made,  there  is  little  doubt  that  he  would  have  framed  it 
differently;  but  we  cannot  know  with  the  least  certainty  how  he  could  have  framed  it; 
according  to  the  nature  of  the  misconception,  under  which  the  words  actually  used 
have  been  introduced .  into  the  deed,  (which  could  only  be  come  at  by  conjecture,) 
would  be  the  nature  of  the  alteration,  which,  upon  the  correction  of  that  misconception, 
would  have  to  be  made.  The  settlor  might  have  supposed  that  the  words  might 
apply  to  actually  existing  persons,  descendants  of  Samuel  Rolle,  other  than  himself, 

(1)  2  Merivale,  171.  to  be  the  fact,  2  Jac.  &  W.  120. 

(2)  2  Barn  &  Aid.  625.  (5)  2  J.  &  W.  117. 

(3)  2  Jac.  &  W.  1.  (6)   2  Merivale,  342.  et  v.  ib.  343  to  347; 

(4)  It  appeared  that  the  settlor  knew  this      350. 
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and  that  his  intention  would  be  eflFected  (1).  There  was  nothing  executory  in  the  deed, 
and  being  voluntary,  there  was  no  contract  to  bring  in  aid ; — the  legal  construction  of 
the  words  must  prevail (2).  Sir  Thomas  Plumer,  on  the  other  hand,  considered  that 
the  words  used  were  not  clear  and  unambiguous  (3);  the  description  might,  con- 
sistently with  the  words,  refer  to  either  period, — the  date  of  the  deed,  or  the  running 
out  of  the  previous  limitations;  and  would  therefore  admit  of  being  referred  to  either 
by  suppletory  evidence.  In  the  absence,  he  said,  of  secondary  proof  of  intention  being 
aflForded  by  the  deed  to  supply  the  meaning  thus  left  imperfect,  the  law  steps  in  to 
supply  the  meaning  hy presumption  in  favour  of  vesting;  but  this  is  only  where  the 
grantor  has  afforded  no  means  on  the  face  of  the  deed  to  discover  his  meaning ;  that 
on  the  point  in  question,  the  other  parts  of  the  deed,  besides  the  operative  part,  might 
be  resorted  to  for  this  purpose  (4).  If  operative  words  are  capable  of  only  one  mean- 
ing, and  contain  in  themselves  a  full,  perfect,  and  unambiguous  description  of  the  per- 
son or  character,  without  requiring  any  addition  to  render  it  complete,  or  admitting  of 
any  explanation  or  qualification,  in  such  case  to  resort  to  or  act  upon  the  intention  of 
the  framer  of  the  deed,  however  clearly  ascertained,  as  a  guide  to  determine  what 
should  be  the  meaning  and  effect  of  the  limitation,  would  be  inadmissible,  as  that 
would  be  to  substitute  one  meaning  in  place  of  the  other,  the  two  being  irreconcilably 
at  variance;  that  in  the  case  before  him  the  words  were  imperfect ;  they  required  the 
aid  oi  legal  presumption  io  2ididi  io  the  worAs  "right  heir,"  the  words  "at  the  time  of 
the  execution  of  the  deed ;"  and  so  to  make  out  the  plaintiff's  construction — that  this 
was  not  a  grant  of  a  present  estate,  but  of  a  remainder — laying  aside  inference  and 
presumption,  "right  heirs"  is  applicable  to  every  right  heir,  present  or  future ;  time, 
therefore,  must  he  added,  and  that  may  be  added  from  other  parts  of  the  deed; — the  con- 
struction must  be  made  upon  the  entire  deed,  (referring  to  Sheppard's  Touchstone, 
ubi  sup.)  presumption  cannot  prevail  against  proof  appearing  upon  the  deed  (5),  or 
plain  expression  or  necessary  implication,  leaving  no  doubt  of  the  actual  intent  (6). 
Sir  Thomas  Plumer  thus  sums  up  what  he  conceived  to  be  the  result  of  the  authorities. 
The  law  on  this  subject  is  completely  settled,  and  the  rules  of  construction,  both  in 
deeds  and  wills,  established  in  a  way  not  to  be  shaken ;  that  though  there  is  always  a 
strong  presumption  in  favor  of  technical  meaning  and  inference,  yet  it  is  no  more  than 
a  presumption s  that  it  is  not  necessarily  and  universally  binding  and  conclusive,  but 
subject  to  be  controlled  by  the  manifestation  of  a  contrary  intent;  that  the  primary 
object  of  inquiry  is  the  intention  of  the  party,  and  that  when  that  is  on  the  face  of  the 
instrument,  clearly  and  satisfactorily  ascertained,  and  found  not  to  be  contrary  to  any 
rule  of  law,  the  court  is  bound,  if  the  words  will  admit  of  a  construction  conformable 
to  the  intention,  to  adopt  that  construction,  however  contrary  it  may  be  to  technical 

(1)  2  Mer.  345,  346  ;     and  see  2  Jac.  &      the  King's  Bench,  2  B.  &  A.  641. 

W.  123  :  it  is  to  be  observed,  that  though  the  (3)  Sir  T.  Plumer  considered  that  in  such 

general   intention   was  admitted,   it  was  not  a  case  as  the  present,  the  deed  being  in  the 

admitted   that   there   was  anything   to  shew  nature  of  a  testamentary  settlement,  the  same 

that  the  settlor  supposed  that  by  the  words  rules  of  construction  to  ascertain  the  j(;e?-«ore  of 

used  he  should  accomplish  the  intended  pur-  the  donee  ought  to  be  applied  as  to  a  will, 

pose,  V.  2  Mer.  346.  that  intention  is  equally  the  guide  in  both,  2 

(2)  Ibid.  347.     See  Sir  Thomas  Plumer's  Jac.  &  W.  97.     And  see  2  Atk.  91. 
Summary  of  the  Argument,  2  Jac.  &  W.  67,  (4)  2  Jac.  &  W.  80,  81. 

68,— The  doctrine,  (v.  sup.  p.  526)   that  the  (5)  1  Jac.  &  W.  83.  85.  87.  89,  90. 

title  of  the  heir-at-law  is  not  to  be  defeated,  (6)  Ibid.  96,  referring  to  Garth  v.  Baldwin, 

unless  it  be  clear  who  else  is  to  take,  {Good-  2  Ves.  646,  "  an  intention  may  be  implied,  as 

title  V.  Pugh,  3  Bro.  P.  C.  459,)  appears  also  well  as  expressed,  if  the  implication  be  at- 

to  have  had  some  influence  with  the  judges  of  tended  with  the  same  certainty,"  ib.  118. 
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meaning  and  inference  (1);  and  he  concluded  by  saying,  that  he  was  clearly  of  opinion 
that  these  words  themselves,  coupled  \vith  the  other  parts  of  the  deed,  and  the  circum- 
stances of  the  case,  afforded  clear  and  sufficient  evidence  that  the  meaning  of  Lord 
Orford  in  the  use  of  these  words,  was  to  grant  the  remainder,  in  case  there  should  be 
a  failure  of  issue  and  he  should  make  no  appointment,  to  such  person  as  at  the 
expiration  of  the  estate  tail  should  be  the  right  heir  of  S.  RoUe  in  fee  (2).  This 
case  seems  clearly  to  establish,  that  where  the  words  of  a  limitation  are  clear  and 
express,  and  incapable  of  more  than  one  signification,  no  expression  of  intention 
appearing  upon  the  deed,  however  explicit,  can  control  the  legal  meaning  of  the 
words.  The  question  left  in  doubt  seems  to  be  whether,  when  upon  the  whole  deed 
the  object  of  the  grantor  is  plain,  and  the  operation  of  the  words  he  has  used,  if 
referred  to  a  period  different  to  that  which  in  legal  construction  they  would  be  referred, 
would  effectuate  his  intention,  they  can  be  referred  to  that  subsequent  period,  when 
there  is  no  indication  in  the  deed  that  the  words  were  used  with  a  view  to  such  a  con- 
struction or  for  the  purpose  of  effectuating  the  intention  in  that  particular  mode, 
though  it  happens  that  that  construction  will  effectuate  the  intention,  and  the  technical 
construction  will  defeat  it. 

(1)  Ibid.   p.  101.     Sir   T.    Plumer  distin-  being  as  to  the  time  to  which  the  description 

guished  this  case  from  Seymour  v.  Boreham,  referred,  ib.  p.  106;  the  question  did  not  turn 

Rep.  in  Ch.  123,   see  2  Mer.  347,  as  here  it  on  a  matter  of  law,  over  which  he  admitted 

was  not  contended  that  any  use  of  the  words  intention  could  have  no  controul,  ib.  p.  92. 

"right  heirs"  should  be  made  different  from  (2)  Ib.  117,  127,  &c. 
what  they  properly   bear,   the  only  dispute 
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the  words  of  Ancient  Charters — Custom  and  Usage  in  Mercantile  Matters — Extrinsic 

•    Evidence  admitted — Contracts  between  Landlord  and  Tenant. 
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V.  C.  Sir  James  Wigrams  Propositions. 


Evidence  may  be  given  to  show  that  a  word  primarily  meaning  one  thing  or  person  was 

used  to  designate  another  thing  or  person. 
What  is  to  pass  as  Parcel  of  a  thing  deemed  Matter  of  Evidence. 
Evidence  to  support  Covenant  to  stand  seised. 
Declarations  of  a  Testator. 
Evidence  of  Intention  itself  admitted  in  special  cases;  Miller  v.  Travers  ;  Doe  v.  Needs  ; 

Doe  V.  Hiscocks. 
Subsequent  acts  of  parties  cannot  be  made  use  of  to  construe  a  Deed. 
Lord  Bacon's  rule  as  to  Ambigukas  latens  and  patens. 

It  is  now  proposed  to  take  a  gerieral  view  of  the  rules  which  have 
been  established  for  the  admission  of  extrinsic  evidence, — that  is,  of 
circumstances  not  forming  part  of  the  instrument  itself — in  the  inter- 
pretation of  written  instruments,  more  particularly  in  reference  to 
Deeds  and  Wills  {a). 


(a)  As  regards  Wills,  the  treatise  of  the 
Vice-Chancellor,  Sir  James  Wigram,  stands 
pre-eminent;  perhaps  it  is  not  too  much  to  say, 
that  it  has  greatly  contributed  to  settle  the 
law  as  to  the  admission  of  extrinsic  evidence 
in  the  construction  of  written  instruments.  I 
have  taken  Mr.  Starkie's  Treatise  on  Evidence, 
Mr.  Sweet's  Notes,  2  Bla.  Comm.  382  (which 
contain  a  summary  of  the  leading  doctrines), 
and  Mr.  Smith's  Notes  on  his  Leading  Cases, 
i.  p.  305,  et  seq.  as  guides  on  the  general  sub- 
ject. 

The  following  are  the  propositions  applica- 
ble  to  the  construction  of  Wills,  which  Sir 
James  Wigram  has  extracted  from  the  Cases 
at  Law  and  in  Equity,  which  it  will  be  proper 
to  bear  in  mind  throughout : — 

"Proposition  I. — A  testator  is  always 
presumed  to  use  the  words  in  which  he  ex- 
presses himself,  according  to  their  strict  and 
primary  acceptation,  unless,  from  the  context 
of  the  will,  it  appears  that  he  has  used  them 
in  a  different  sense,  in  which  case  the  sense  in 
which  he  thus  appears  to  have  used  them,  will 
be  the  sense  in  which  they  are  to  be  construed, 

"  Proposition  IL — Where  there  is  nothing 
in  the  context  of  a  will  from  which  it  is  appa- 
rent that  a  testator  has  used  the  words  in 
which  he  has  expressed  himself  in  any  other 
than  their  strict  and  primary  sense,  and  where 
his  words  so  interpreted  are  sensible  with  re- 
ference to  ejctrinsic  circumstances,  it  is  an 
inflexible  rule  of  construction,  that  the  words 
of  the  will  shall  be  interpreted  in  their  strict 
and  primary  sense,  and  in  no  other,  although 
they  may  be  capable  of  some  popular  or  secon- 
dary interpretation,  aad  although  the  most 
conclusive  evidence  of  intention  to  use  them 
in  such  popular  or  secondary  sense  be  ten- 
dered. 

"  Proposition  III. — Where  there  is  no- 
thing in  the  context  of  a  will,  from  which  it 


is  apparent  that  a  testator  has  used  the  words 
in  which  he  has  expressed  himself  in  any 
other  than  their  strict  and  primary  sense,  but 
bis  words,  so  interpreted,  are  insensible  with 
reference  to  extrinsic  circumstances,  a  Court 
of  Law  may  look  into  the  extrinsic  circum- 
stances of  the  case,  to  see  whether  the  meaning 
of  the  words  be  sensible  in  any  popular  or 
secondary  sense,  of  which,  with  reference  to 
these  circumstances,  they  are  capable. 

"  Proposition  IV. — Where  the  characters 
in  which  a  will  is  written  are  difficult  to  be 
decyphered,  or  the  language  of  the  will  is  not 
understood  by  the  court,  the  evidence  of  per- 
sons skilled  in  decyphering  writing,  or  who 
understand  the  language  in  which  the  will  is 
written,  is  admissible  to  declare  what  the  cha- 
racters are,  or  to  inform  the  court  of  the  pro- 
per meaning  of  the  words. 

"  Proposition  V. — For  the  purpose  of 
determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  or  the  quantity 
of  interest  intended  to  be  given  by  his  will,  a 
court  may  inquire  into  every  material  fact 
relating  to  the  person  who  claims  to  be  in- 
terested under  the  will,  and  to  the  property 
which  is  claimed  as  the  subject  of  disposition, 
and  to  the  circumstances  of  the  testator  and 
of  his  family  and  affairs,  for  the  purpose  of 
enabling  the  court  to  identify  the  person  or 
thing  intended  by  the  testator,  or  to  determine 
the  quantity  of  interest  he  has  given  by  his 
will. 

"The  same  (it  is  conceived)  is  true  of  every 
other  disputed  point,  respecting  which  it  can 
be  shown  that  a  knowledge  of  extrinsic  facts 
can,  in  any  way,  be  made  ancillary  to  the 
right  interpretation  of  a  testator's  words. 

"  Proposition  VI. — Where  the  words  of 
a  will,  aided  by  evidence  of  the  material  facts 
of  the  case,  are  insufficient  to  determine  the 
testator's  meaning,  no  evidence  will  be  admis- 


Parol  Evidence  not  admitted  to  vary  written  instrument.         bbb 

The  general  rule,  as  will  have  been  collected  from  what  has  been 
already  stated,  is,  that  a  deed  or  other  instrument  being  produced  and 
proved,  is  conclusive  upon  the  rights  of  the  parties.  By  a  fundamental 
principle  of  law,  an  obligation  by  deed  can  only  be  altered  by  deed  (a) ; 
so  it  is  a  principle  of  the  common  law  which  prevailed  before  the 
Statute  of  Frauds,  that  parol  evidence  is  not  admissible  to  vary  or  add 
to  a  written  instrument  (6)  ;  to  admit  it  as  regards  deeds,  would  be,  as 
Lord  Bacon  observed  in  the  illustrations  of  his  maxim  that  parol 
evidence  shall  not  be  admitted  to  explain  an  ambiguitas  patens,  to 
allow  that  to  pass  by  deed  whicb  the  law  appoints  shall  not  pass  but  by 
deed  ;  and  in  other  cases,  it  would  be  virtually  to  give  to  oral  a  supe- 
rior force  to  written  evidence  (c) ; — to  endeavour  to  subtract  is  the  same 
in  principle  as  to  seek  to  add  to  a  written  instrument  (c?).  With  respect 
to  instruments  which  are  of  a  nature  required  by  the  Statute  of  Frauds  (e) 
to  be  in  writing,  the  rule  has  the  additional  force  of  the  statute  (/). 

The  rules  of  evidence  are  universally  the  same,  as  regards  the  point 
now  under  consideration,  in  the  Courts  of  Law  and  of  Equity ;  there- 
fore, parol  evidence  offered  for  the  purpose  of  substantially  altering  a 
written  instrument,  cannot  be  received  in  a  Court  of  Equity  any  more 
than  in  a  Court  of  Law  {g).  Lord  Cowper  intimated  an  opinion  that 
the  court,  at  least  the  Court  of  Chancery,  in  construing  wills,  might 
assist  its  judgment  by  parol  evidence  generally,  in  cases  extremely  dark 

sible  to  prove  what  the  testator  intended,  and  iii.  753, 4,  5,  757,  et  seq.  3d  ed. ;  King\.  Bad- 

the  will  {except  in  certain  special  cases,  see  deley,  3  M.  &  K.  425  ;   Goss  v.  Lord  Nugent, 

Prop.  VII.)  will  be  void  for  uncertainty.  5  Barn.  &  Adol.  58,  65.     It  is  there  said  .by 

"  Proposition  VII. — Notwithstanding  the  Lord  Denman,  in  delivering  the  judgment  of 

rule  of  law,  which  makes  a  will  void  for  un-  the  court,  that   by   the   common   law,   inde- 

certainty,  where  the  words,  aided  by  evidence  pendent  of  the  Statute  of  Frauds,  an  agree- 

of  the  material  facts  of  the  case,  are  insufficient  ment  in  writing  may  be    waived,    dissolved, 

to  determine  the  testator's  meaning — Courts  varied,  or  added  to,  by  a  subsequent  agree- 

of  Law,  in  certain  special  cases,  admit  extrinsic  ment    not    in    writing,    thus    making  a   new 

evidence  of  intention  to    make    certain    the  contract,  which  is  proved  partly  by  the  written 

person  OT  thing  intended,  where  the  descrip-  agreement,  and  partly  by  the SM^eg'iiew^  verbal 

tion  in  the  will  is  insufficient  for  the  purpose.  forms  ingrafted  upon  what  is  left  of  the  written 

"  These  cases  may  be  thus  defined: — where  agreement,  which  Sir  E.   Sugden,   1  Vendor 

the  object  of  a  testator's  bounty,  or  the  sub-  and  P.,  p.  220,  hesitates  to  admit, 
ject  of  disposition  (i.  e.  the  person  or  thing  (d)  Partricke  v  Powlett,  2  Atk.  384 ;  Pres- 

intended),  is  described  in   terms   which   are  ton  v.  Marceau,  2  Bla.  R.  1249;  Powell  y. 

applicable  indifferently  to  more  than  one  per-  Edmunds,  12  East,  6. 
son  or  thing,  evidence  is  admissible  to  prove  (e)  V.  sup.  p.  161. 

which  of  the  persons  or  things  so  described  (/)  Though  it  seems  that  a  written  contract 

was  intended  by  the  testator."  within  the  Statuteof  Frauds  maybe  abandoned, 

(a)   Thompson  v.  Brown,  1  Moore,  357,  7.  orwaivedby  parol,  Sweet's  Note,  2  Bla.  Comm. 

Taunt.  656.     It  may  be  released  also  by  accord  382,  and  the  authorities  ;    see,  however,    Goss 

and  satisfaction.  Sweet's  Note  to  2  Bla.  Comm.  v.  Lord  Nugent,  p.  66  ;  and  the  judgment  in 

382,  and  avoided  altogether  by  proof  of  fraud.  Harvey  v.  Grabham,  6  Nev.  &  Man.  762. 

(*)  1  Sugd.  V.  &  P.  218.  (^r)  1  Sugd.  V.  &  P.  222. 

(c)  5  Co.  Rep,  26  a ;  Starkie  on  Evidence, 
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and  doubtful  (a)  ;  but  since  the  time  of  Lord  Hardwicke  this  has  been 
considered  as  exploded  (5). 

One  exception  to  the  rule  above  mentioned,  in  both  courts,  is  the 
date  of  the  deed,  which  is  never  conclusive  as  to  the  time  of  the  delivery, 
from  which  alone  the  deed  takes  its  operation — for  it  is  open  to  the 
party  in  all  cases  to  shew  that  the  deed  was  executed  or  delivered  on  a 
day  different  from  that  whereon  it  appears  to  bear  date  (c).  The  rule 
is  also  subject  to  the  following  qualification,  namely, — When  one  con- 
sideration is  recited  in  a  deed,  any  other  consideration  which  is  not  in 
contradiction  to  the  instrument  may  be  proved  {d).  Thus,  where  a  con- 
veyance was  stated  to  be  in  consideration  of  28Z.,  a  parish,  on  a  question 
of  settlement,  was  permitted  to  shew  that  30/.  was  the  sum  actually 
paid  (e). 

The  general  rule  above  mentioned  excludes  from  the  consideration 
of  the  court  every  question  but  this, — what  is  the  meaning  of  the  words 
which  the  parties  have  used.  The  question  is  not  broadly  what  was  the 
intention  of  the  parties ;  what  the  meaning  of  the  words  indicates, 
must  be  taken  to  have  been  the  intention  {f). 

Now,  in  reference  to  the  admission  of  extrinsic  evidence,  with  a  view 
to  ascertain  the  meaning  of  the  words,  it  is  to  be  observed,  that  in  rela- 
tion to  the  Subject  of  every  gift  or  transfer,  and  the  person  who  is  the 
Object  of  the  gift  or  transfer,  the  words  used  must  be  symbols  of  some- 
thing extraneous  to  the  instrument ;  we  must,  therefore,  in  all  cases 
institute  an  inquiry  beyond  the  instrument,  in  order  to  ascertain  what 
or  who  in  particular  is  meant  by  the  words  used.  The  words  may  have 
received  a  technical  meaning,  so  as  to  be  applicable,  strictly  or  pri- 
marily, to  a  subject  or  person  of  a  particular  kind  or  character  only,  as 
is  the  case  with  the  words  "  Messuage"  and  "  Child;"  still  we  must 
ascertain  by  inquiry  out  of  (that  is  beyond)  the  instrument,  what  mes- 
suage is  meant,  and  who  is  the  individual  who  answers  to  the  descrip- 

(a)   Selwyn  v.  Brown,  Ca.  temp.  Talbot,  Sugd.  V.  &  P.  218. 
240.     This    was  one  version  of  the  ancient  (/)  Lord  Denman,  Rickman  v.  Carstairs,  5 

jurisdiction  in  cases  of  "Extremity,"  which  B.  &  Adolph.  663  ;  and  see  Doe  dem.  Gwillim 

may  be  said  to  have  almost  ceased  to  exist.  v.  Gwillim,  5  B.  &  Adolph.  129  ;  also  Little- 

(6)   Ulrich  V.  Lichfield,  2  Atk.  374.  dale,  J.,  Doe  dem.  Templeton  v.  Martin,  4  B. 

(c)  Touchstone,  p.  72,  73;  i/aWv,  Cazewow,  &  Adolph.  783;  Parke,  J.,  in  same  case,  1 

4  East,  477.  Nev.  &  M.  524,  all  quoted  by  Sir  J.  Wigram, 

{d)  P.  V.  C.  Knight  Bruce,  Cliffords.  Tur-  p.  9,  et  v.  ib.  p.  81.  p.  172.    The  jurisdiction 

rell,  1  Y.  &  Coll.  N.  C.  149.  of  the  Court  of  Chancery  to  cause  instruments 

(e)  B,ex  v.  Inhabitants  of  Scarmonden,  3  which,  through  fraud  or  mistake,  are  not  con- 
T.  R.  474  ;  the  question  as  to  the  amount,  it  formable  to  the  proved  intention,  to  be  can- 
may  be  observed,  was  entirely  unconnected  celled  or  re-executed  in  a  corrected  form,  is 
with  the  legal  effect  of  the  Deed.     Et  v.  1  not  now  under  consideration. 
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tion  of  child.  An  inquiry  of  a  similar  nature,  indeed,  is  sometimes 
resorted  to,  even  to  ascertain  what  is  to  be  considered  as  the  primary 
or  legal  import  of  the  words  used.  Thus,  on  the  hearing  of  a  demurrer 
which  raises  a  question  as  to  what  description  of  thing  is  to  be  con- 
sidered in  law  as  intended  by  some  particular  expression,  the  judge  may 
inform  himself  from  dictionaries,  or  books  relating  to  the  particular 
subject,  as  to  the  meaning  of  the  word.  The  judge  may  do  the  same 
at  a  trial  before  a  jury  ;  though  if  he  shows  the  books,  &c.,  to  the  jury, 
they  are  not  considered  as  evidence,  but  as  the  grounds  on  which  he 
founds  his  opinion ;  just  as  when  he  cites  authorities  for  any  point  of 
law  which  he  lays  down,  in  regard  to  the  construction  of  the  words  of 
gift  or  of  limitation  in  the  instrument  (a). 

As  regards  the  words  of  Gift  or  Limitation,  or  those  which  point  out 
the  nature  and  extent  of  the  interest  intended  to  be  conferred,  here  the 
words  are  not  symbols  of  things  ;  they  are  creative,  not  descriptive  ; 
generally  speaking,  therefore,  it  may  be  expected  that  they  will  not 
call  for  any  explanation  beyond  what  they  themselves  afford ;  but 
where  the  quantity  of  interest  given  or  disposed  of  by  a  testator  is  in 
dispute,  the  words  may  here  also  bear  different  meanings  under  different 
circumstances  ;  and  the  court  at  least,  in  some  cases,  may  look  out  of  the 
will,  and  be  guided  in  the  construction  of  it  by  the  effect,  if  any,  which 
the  circumstances  of  the  case  may  have  upon  it  {b). 

It  being  then  the  object  to  ascertain  the  meaning  of  the  words  as 
used,  the  judge  or  jury  can  hardly  be  in  a  condition  to  do  this,  and  to 
apply  the  words  used  to  the  proper  subject,  and  the  proper  object, 
and  in  the  proper  way,  unless  they  can  be  placed,  as  it  were,  in  the 
position  of  the  parties  who  used  the  words.  Accordingly,  it  is  the 
settled  rule  as  regards  a  will,  where  the  meaning  of  the  terms  is  not 
positively  fixed,  that  evidence  may  be  given  as  to  all  the  sur- 
rounding circumstances  which  influenced  the  mind  of  the  person  who 
executed  the  instrument  ;  just  as  to  understand  the  meaning  of  any 
writer  we  must  first  be  apprised  of  the  persons  and  circumstances  that 
are  the  subjects  of  his  allusions  and  statements.  Indeed,  it  is  laid 
down,  that  it  is  the  duty  of  the  court  to  make  all  proper  inquiries  for 
this  purpose  (c).     For  instance,  where  the  state  of  the  property  will 

(a)  C.  B.  Eyre,  Attorney  -  General  \.  Cast-  stances,  Fearne,  466,  both  cited  by  Sir  J. 

Plate  Glass  Company,  1  Anst.  39.  Wigram,  p.  72  &  73. 

{b)  See  Wigram  on  Extrinsic  Evidence,  p.  (c)  See  the  judgment  of  Lord  C.  B.  Abinger, 

67.  72  ;  and  see  Gall  v.  Esdaile  8.  Bing.  323  ;  Doe  v.  Hiscocks,  5  Mees.  &  W.  367,  8,  and  of 

and  the  instance  of  "  heirs"  being  construed  Lord  Ch.  Sugden,  Attorney ■  General \ .  Drum- 

"  heirs  of  the  body"  from  extrinsic  circum-  mond,  1  Conn.  &  L.  225.  226,  "  You  are  to 
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shew  in  what  sense  a  testator  has  used  the  words  to  be  found  in  his 
will,  resort  may,  in  some  cases,  be  had  to  evidence  directed  to  that 
point.  Thus  the  state  of  the  testator's  funded  property  may  be  re- 
sorted to,  in  order  to  shew  whether  a  bequest  of  stock  is  pecuniary  or 
specific  {h).  So  extrinsic  evidence,  such  as  contemporaneous  expo- 
sition and  ancient  usage,  is  admissible  for  the  purpose  of  construing 
the  words  of  ancient  charters  (c).  It  may  also  be  resorted  to  for  ex- 
plaining the  meaning  of  the  terms  in  contracts  to  which  a  peculiar 
and  technical  meaning  has  been  annexed  by  custom  and  usage  ;  also 
in  some  cases  to  ascertain  a  fact  collateral  to  the  written  instrument, 
in  order  to  explain  the  meaning  where  the  instrument  is  equivocal, 
provided  the  evidence  adduced  in  explanation  be  consistent  with  the 
written  document (c?) ;  also  to  annex  consequences  and  incidents  to 
written  contracts  in  mercantile  transactions  (e).  It  has  also  been  ad- 
mitted in  contracts  between  landlord  and  tenant,  and  all  other  trans- 
actions of  life  in  which  known  usages  have  been  established  and 
prevailed  ;  for  it  is  presumed  that,  in  such  cases,  the  parties  did  not 
mean  to  express  in  writing  the  whole  of  the  contract  by  which  they 
intended  to  be  bound,  but  a  contract  with  a  reference  to  then  known 
usages  (/):  even  in  the  case  of  a  statute,  universal  usage  has  some- 
times been  resorted  to  for  the  purpose  of  explaining  doubtful  terms  {g). 
But  when  the  terms  of  an  ancient  charter,  and  it  must  be  the  same 
with  any  other  document,  are  not  in  themselves  doubtful,  either  from 
the  use  of  words  which  are  equivocal  or  obscure,  or  which  are  doubtful 
in  point  of  legal  construction,  evidence  of  usage  cannot  avail.  Usage 
may  be  admissible  to  explain  what  is  doubtful,  but  it  is  never  admis- 

inquire,"  says  that  distinguished  judge,  "  into  M.    699;    Boys  v.  Williams,    ib.   689;  Wil- 

all  the  surrounding  circumstances  ;    if  it  were  liams  on  Executors,  930. 
a  settlement,  to  ask  who  the  settlor  was,  and  (c)  2    Inst.  282  ;    Vaughan,     169  ;     Lord 

of  what  his  family  consisted,  and  all  his  cir-  Hardwicke,  3  Atk.  577;  Lord  Ch.  Sugden,  1 

cumstances  ;"  and  seethe  judgment  of  Bayley,  Conn.  &  L.  226. 

J.,  Doe  dem.  Jersey}.  Smith,  inDova.Vroc.  2  (d)    Diet,    by   the    three  judges,   Rex  v. 

Brod.  &  B.  553  ;  BoysY.  Williams,  2  R.  &  M.  Inhabitants  ofLaindow,  8  T,  R.  382.  384, 385 ; 

689.     In  King  v.  Buddeley,   3  M.  &  K.  417,  et  v.  Preston  v.  Merceau,  2  Black.  1249  ;  and 

where  an  attempt  was  made  to  carry  the  doc-  Smith's  Lead.  Cas.  ii.  306,  307. 
trine  beyond  the  proper  limits,  the  testator  (e)  See  Clayton  v.  Gregson,  5  Adol.  &  Ell. 

had  provided  for  the  event  of  certain  contin-  302  ;    the  question  was  as    to  the  meaning  of 

ffent  interests  falling  in  to  his  legatees,  evi-  the  contract ;  and  see  Smith's  Lead.  Cas.  ii. 

dence  was  offered,  but  rejected,  to  shew,  that  307,  308. 

he  meant  certain  expectations  which  the  le-  (/)  Judgment  delivered  byParke,B.,^M^^o« 

gatees   had   from  certain   persons;    and   see  v.  Warren,  1  Mees.  &W.  474,  5.     The  rela- 

Martin  v.  Drinkwater,  2  Beavan,  218  ;  Blun-  tion  of  landlord  and  tenant,  adds  this  distin- 

dell    V.     Gladstone,     11     Sim.     488;     and  guished  judge,  have  been  settled  on  the  sup- 

Wigram  on  Extr.  Evidence,   Illustrations  of  position   that   all   customary  obligations  not 

Prop.  V.  p.  57,  et  seq.  p.   75,  6  ;  Starkie  on  altered  by  the  contract  are  to  remain  in  force. 
Evid.  iii.  768,  et  seq.  (g)  See  Starkie  on  Evidence,  iii.  768.  775. 

(b)  Attorney- General  v.  Grote,  2  Russ.  &  9  e^  seq. ;  and  Smith's  Lead.  Cas.  ubi  inf. 
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sible  to  contradict  what  is  plain  (a).  Whether  there  is  such  a  doubt  is 
a  question  of  law  to  be  determined  by  the  court  of  construction  upon 
reading  the  instrument  itself  (&). 

Evidence  may  be  given  to  shew  that  a  word  primarily  meaning  one 
thing  was  used  to  designate  another  thing.  Thus,  as  has  already  been 
observed,  a  manor  may  pass  by  the  name  of  a  messuage,  or  a  messuage 
by  the  name  of  a  manor  (c),  if  it  be  established  by  evidence  that  such 
was  the  sense  in  which  those  words  must  have  been  used — So,  if  a 
testator  devise  his  freehold  houses,  it  being  shown  that  he  had  only 
leasehold  houses,  the  leasehold  houses  will  pass  (d).  So,  a  person  of  one 
name,  may  take  under  a  gift  in  a  will  by  another  name,  where  there  are 
circumstances  showing  that  he  is  the  person  pointed  at  (e),  and  it  is 
established  that  there  is  no  other  person  than  him  to  answer  the  de- 
scription, and  that  the  words  of  the  instrument  would  be  insensible  if 
their  apparent  meaning  were  adhered  to  (/):  many  of  the  cases  where 
evidence  has  been  admitted  for  this  purpose  are  within  the  principle, 
that  falsa  demonstratio  non  nocet,  which  has  already  been  observed  upon. 
But  a  new  subject-matter  of  devise,  or  anew  devisee  where  the  will  is 
entirely  silent  upon  either,  cannot  be  imported  by  parol  evidence  into 
the  will  itself  {g).  Nor  can  evidence  be  let  in  where  it  is  manifest  from 
the  instrument  that  any  word,  having  a  primary  signification,  was  used 
in  its  ordinary  sense  (h).  In  a  will  where  "  household  furniture," 
which  by  general  acceptation,  and  therefore  by  legal  construction,  in- 

(a)  Roberts  v.  Barker,  1  Cr.  &  Mees.  808.  that  the  Rev.  /awe*  Smith  was,  at  the  date  of 

(b)  Starkie  ou  Evidence,  ubi  sup, ,-  and  see  the  will,  incumbent  of  Stapleford  Tawney,  and 
Smith's  Leading  Cas.  vol.  i.  note  on  Wiggle-  known  to  the  testatrix;  the  M.  R.  said,  this 
worth  V.  Dallison,  where  the  subject  of  admit-  sort  of  question  is  settled  now  ;  there  are  many 
ting  evidence  of  usage  is  fully  treated.  cases  of  children  going  by  wrong  names,  and 

(c)  Supra,  p.  537.  he  decreed  the  legacy  to  James   Smith.     In 

(d)  Wigram  on  Extr.  Evidence,  p.  54,  5,  II-  Andrews  v.  Dobson,  1  Cox,  425,  though  the 
lustrations  of  Prop.V.  ;  here  the  description  is  bill  in  that  case  was  dismissed  as  requiring  the 
inaccurate,  but  not  ambiguous — a  distinction  court  to  go  beyond  all  precedent,  Lord  Kenyon 
which  it  is  important  to  bear  in  mind,  v.  ibid,  said,  there  were  cases  where  legacies  were  left 
p.  175.  to  persons  by  nicknames,  and   evidence  ad- 

(e)  See  Miller  v.  Travers,  8  Bing.  249.  mitted   to  shew  who   was  meant.     And  see 
(/■)  In  a  case  cited  by  Sir  J.  Strange,  2Ves.      Masters  v.  Masters,  1  P.  W.  421.  425  ;  Evans 

J.,   217,  the  nephew,  "  Robert  New,"  took,  v.  Tripp,  6  Mad.  92;  the  judgment  in  Doe  v. 
under  the  circumstances,  bythe  description  of  HiscocJcs,  5  Mees.  &  W.  369  ;  Wigr.  on  Evi- 
"  My  nephew  Robert  Nunc."     In  Parsons  v.  dence,  p.  19,  et  seq, ;  a.xid  Blundell  v.  Glad- 
Parsons,  1  Ves.  Jun.,  266;  1  Rop.  Leg.  153,  stone,  11  Sim,  485.  488.     The  cases  on  this 
the  children  of  the  testator's  brother,  Samuel  subject  are  very  numerous;  the  authority  of 
Parsons,  whom   the  testator  had  been  in  the  some  of  them  has  been   disputed.     See  His- 
habit  of  calling  "  Ned,"  took  under  the  de-  cocks  v.  Hiscocks,  5  Mees.  &  W.  369.  371. 
scription    of   the    children  of    the  testator's  But  Sir  J.  Wigram's  treatise  renders  it  wholly 
"brother,    Edward    Parsons."     In   Smith  v.  unnecessary  to  prosecute  this  subject. 
Coney,  6  Ves.  42,  the  testatrix  gave  500/.  to  {g)  Miller  v.  Travers,  8  Bing.  251. 
the  Rev.  Charles  Smith,  of  Stapleford  Tawney,  {h)  Richardson  v.  Watson,  4  B.   &  Adol. 
Clerk ;  there  was  no  person  answering  the  de-  799,  on  the  word  '*  Close." 
scription  ;  but  it   appeared  on  the  evidence, 
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eludes  "  plate,"  is  given,  evidence  cannot  be  received  to  shew  that  the 
plate  was  not  intended  to  pass  (a) ;  nor  can  general  words  be  narrowed 
by  evidence  shewing  they  were  not  intended  to  embrace  all  that  by 
legal  construction  would  be  covered  by  them  (b). 

Whether  a  particular  subject  is  to  pass  as  parcel  of  a  thing,  is  always 
matter  of  evidence  (c) ;  that  is,  to  be  collected  from  extrinsic  facts. 
It  was  held  by  all  the  Judges  of  the  King's  Bench,  that  evidence 
might  be  given  to  shew  that  certain  vaults  which  were  under  a  yard 
that  was  demised,  and  which,  pri7nd  facie,  would  have  passed  by  the 
deed,  were  a  distinct  tenement  so  as  not  to  be  included  in  the 
demise  (d). 

To  sujoport  a  deed  as  a  covenant  to  stand  seised  in  favour  of  a 
particular  person,  evidence  may  be  given  to  shew  that  that  person 
stood  in  a  degree  of  relationship  to  the  maker  of  the  deed,  which  will 
support  or  make  effectual  in  law  a  covenant  to  stand  seised  (e). 

As  a  general  rule,  the  declarations  of  a  testator  cannot  be  received 
as  evidence  of  his  intention,  but  on  a  point  collateral  to  the  question  of 
intention,  his  declarations  may  be  evidence  of  an  independent  fact 
material  to  the  right  interpretation  of  his  words  (f).  How  far,  and  in 
what  cases,  evidence  of  intention  itself  is  admissible,  has  now  to  be 
noticed. 

Notwithstanding  the  rule  of  law  which  makes  a  will  void  for  un- 
certainty where  the  words  aided  by  evidence  of  the  material  facts  of 
the  case  are  insufficient  to  determine  the  testator's  meaning,  Courts 
of  Law  and  Equity,  in  certain  special  cases,  will  admit  extrinsic  evi- 
dence of  the  Intention  itself  in  order  to  make  certain  the  person  or  thing 
intended,  where  the  description  in  the  will  is  insufficient  for  the  pur- 
pose ;  but  it  is  now  settled,  that  the  only  cases  in  which  evidence  to 
prove  intention  is  admissible,  are  those  in  which  the  description  in  the 


(a)  Kelly  v.  Powleit,   Amb.    605,    cited  1  as  illustrations.     See  1  Sug.  V.  &  P.  250. 
Bro.  475;  1  Sug.  V.  &  P.  252.  (e)   Goodtitle  \.  Pitts,   2    Stra.   359.     See 

(i)  Davis  v.  Thomas,  1  Sug.  V.  &  P.  253 ;  the  judgment,  Roe  v.  Tranmarr,  Willes's  R 

Shelling  v.  Farmer,  1  Strange,  646.  682  ;  Smith's  Leading  Cases,  ii.  291. 

(c)  Buller,  J.  1  T.  R.  704.  (/)  Wigram,  p.  82,  p.  96,  p.  169,  No.  194 

{d)  Doe  V.  Burt,  1  T.   R.    703,  4.     They  &  5.     Declarations  to  prove  intention  may  be 

were  in  the  distinct  occupation  of  two  persons,  admitted  upon  the  question  whether  a  person 

and  what  was  demised  was  stated  to  be  in  the  in  loco  parentis  intended  a  double  portion 

occupation  of  one  only  ;  the  supposed  cases  for  a  child  or  not,  {Powys  v.  Lord  Mansfield, 

of  a  demise  of  a  distinct  set  of  chambers,  and  3  My.  &  Cr.  370,  374),  but  that  is  beside  the 

of  a  house  in  the  Adelphi,  with  vaults  under-  construction  of  the  instrumeats  themselves, 
neath  unconnected  with  the  house,  were  used 
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will  is  unambiguous  in  its  application  to  each  of  several  subjects  or 
objects,  that  is,  persons  or  things  {a).  Thus,  if  a  man  devise  to  his  son, 
John,  having  two  sons  of  that  name,  parol  evidence  may  be  received  to 
shew  which  he  meant  (&).  So,  if  a  testator  devise  his  manor  of  S.  to 
A.  B.,  and  has  two  manors  of  North  S.  and  South  S.  (c),  it  being  clear  he 
means  to  devise  one  only,  whereas  both  are  equally  denoted  by  the  words 
he  has  used,  evidence  of  previous  intention  may  be  received  to  resolve 
this  latent  ambiguity  ;  for  the  intention  shews  what  he  meant  to 
do ;  and  when  you  know  that,  you  immediately  perceive  that  he  has 
done  it  by  the  general  words  he  has  used,  which,  in  their  ordinary 
sense,  may  bear  that  construction  {d).  The  cases  in  which  evidence  of 
intention  has  been  admitted  beyond  these  limits,  are  examined  by  Sir 
James  Wigram  (e)  :  he  observes,  in  reference  to  those  cases  in  which 
evidence  has  been  admitted,  where  the  descriptive  language  of  the  will 
was  inapplicable  with  certainty  to  any  subject  {f),  that  it  is  not  easy  to 
reconcile  them  with  the  Statute  of  Frauds ;  in  such  cases  the  will  must 
be  inoperative,  as  it  is  admitted,  unless  the  intention  of  the  testator,  so 
far  as  his  expressions  are  incomplete  and  cannot  be  explained  from  the 
circumstances,  be  proved  aliunde,  but  this  is  in  effect  making  a  will  from 
something  extrinsic  (^).  The  case  of  iHfiZ/er  v.  Travers(h)  was  decided  on 
appeal,  in  conformity  with  those  observations  ;  in  that  case  it  was  deter- 
mined that  no  evidence  of  intention  can  be  given  with  a  view  to  having  a 
will  read  or  construed  as  if  the  name  of  one  county  not  mentioned  in  the 
will,  stood  in  the  place  of  or  in  addition  to  that  of  another  county  which 
is  mentioned;  or  to  introduce  new  words,  or  a  new  description,  into  the 
body  of  the  will  itself:  it  would  be,  it  was  there  said,  to  make  the  will 
speak  upon  a  subject  on  which  it  is  silent,  and  would  be  the  same,  in 
effect,  as  the  filling  up  a  blank,  which  cannot  be  done  (i) ; — it  would  be 
making  a  new  devise  for  the  testator,  which  he  is  supposed  to  have 
omitted  (k).     In  the  subsequent  cases  of  Doe  v.  Needs,  and  Doe  v. 

(a)  Wigram,  p.  147-9.  169.  No.  194.     See  &  W.  369. 

Doe  V.  Hiscocks,  5  Mees.  &  W.  368,  9.  (e)  P.  114  to  132  ;  also  after  him  by  Lord 

(A)   Diet.  Lord  Cheyney's  case,  5  Co.  68  b,  Abinger,  5  Mees.  &  W.  370.  372. 

p.  137,  Fraser'sed. ;  Corrindenv.  Clarke,  Hob.  (/)   Particularly  Beaumont  v.  Fell,  2  P.W. 

32  ;  and  ste.  Altham^ s  c&se,  8  Co.  155  a,  p.  451 ;  140,  on  which  the  subsequent  cases  appear  to 

Doe  V.  Whittaker,  4  Barn.  &  Aid.  58  ;  Doe  have  been  founded. 

V.  Morgan,    1  Cr.    &    Mees.    235.     See   also  {(/)  P.  116.  118,  "  to  define  what  is  indefi- 

Miller  v.  Travers,  8  Bing.  248  ;  Doe  v.  His-  nite  is  to  make  a  material  addition  to  the  will;" 

cocks,  5  Mees.  &  W.,  ubi  sup.,  where  this  rule  and  see  5  Mees.  &  W.  369. 

isparticularly  adverted  to,  and  its  limits  stated.  {h)  8  Bing.  244.250,    before   Lord   Chan. 

The  student  will  do  well  to  read  this  case.  Broui;ham,  L.  C.  J.  Tindal,  and  Lord  C.  B. 

(c)  Or  levy  a  fine  under  the  same  circum-  Lyndhurst. 

stances,  8  Co.  451,  Eraser's   edit.,  Altham's  («)  Miller  v.  Travers,   8  Bing.  254  ;  Htmt 

case.  V.  Hort,  3  Bro.  311.  sed.  v.  sup.  p.  541,  n.  (f). 

{d)  Lord  Abinger,  Doe  v.  Hiscocks,  5  Mees.  (k)  Miller  v.  Travers,  8  Bing.  250,  revers- 
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Ulscocks,  the  rule,  as  stated  by  Sir  James  Wigrani,  referred  to  above, 
appears  to  have  been  established  by  judicial  sanction  (a). 

It  is  now  settled,  that  the  subsequent  acts  of  the  parties  to  a  deed, 
under,  or  intended  to  be  in  pursuance  of,  the  deed,  cannot  be  made 
use  of  to  assist  in  its  construction  {b). 

It  remains  to  notice  Lord  Bacon's  well  known  distinction  between 
the  application  of  parol  evidence,  as  regards  a  latent  and  a  patent  am- 
biguity, the  effect  of  which  Sir  J.  Wigram  has  particularly  examined. 

"There  be  two  sorts  of  ambiguities  of  words,"  says  Lord  Bacon  ; 
"  the  one  is  ambiguitas  patens,  and  the  other  latens.  Patens  is  that 
M-hich  appears  to  be  ambiguous  upon  the  deed  or  instrument;  latens  is 
that  which  seemeth  certain,  and  without  ambiguity,  for  anything  that 
appeareth  upon  the  deed  or  instrument ;  but  there  is  some  collateral 
matter  out  of  the  deed  that  breedeth  the  ambiguity. 

'■'•  Ambic/uitas pate7is  is  never  holpen  by  averment,  and  the  reason  is, 
because  the  law  will  not  couple  and  mingle  matter  of  specialty,  which 
is  of  the  higher  account,  with  matter  of  averment,  which  is  of  inferior 
account  in  law  ;  for  that  were  to  make  all  deeds  hollow,  and  subject 
to  averments,  and  so,  in  effect,  that  to  pass  without  deed,  which  the 
law  appointeth  shall  not  pass  but  by  deed. 

"  Therefore,  if  a  man  give  land  to  J.  D.  et  J.  S.,  et  hceredibus,  and  do 
not  limit  to  whether  of  their  heirs,  it  shall  not  be  supplied  by  aver- 
ment to  whether  of  them  the  intention  was  the  inheritance  should  be 
limited. 

"  So,  if  a  man  give  land  in  tail,  though  it  be  by  will,  the  remainder 
in  tail,  and  add  a  proviso  in  this  manner  :  Provided,  that  if  he,  or 
they,  or  any  of  them,  do  any,  (fee,  according  to  the  usual  clauses  of 
perpetuities,  it  cannot  be  averred  upon  the  ambiguities  of  the  reference 
of  this  clause,  that  the  intent  of  the  devisor  was,  that  the  restraint 
should  go  only  to  him  in  the  remainder,  and  the  heirs  of  his  body; 
and  that  the  tenant  in  tail  in  possession  was  meant  to  be  at  large. 

"Of  these,  infinite  cases  might  be  put,  for  it  holdeth  generally,  that 

ing  the  decision  of  the  V.  C. ;  and  see  New-  renewal,  where  the  parties  had  renewed  four 

burgh  v.  Newburgh,  decided  in  the  House  of  times  successively  under  the  covenant,  that  it 

Lords,  cited  ibid.  p.  254.  must  be  treated  as  a  covenant  for  perpetual 

(a)  2  Mees.    &  W.  129  ;    5    Mees.    &  W.  renewal,  on   the  ground  that   the  parties  had 

368,  9.  >inp.  p.  554,  prop.  vii.  put  their  own  construction  upon  it.     It  seems 

{b)  See  Iggvlden  v.  May,  7  East,  245  ;  and  that  the  acts  of  the  parties  might  have  been  re- 
s'. C.  9  Ves.  329  ;  6  Ves.  237  ;  1  Sugd.  V.  &  P.  ferred  to  before  the  late  Act,  to  determine 
256.  Before  this  time  it  had  been  held  by  whether  an  instrument  was  to  be  considered 
Lord  Mansfield,  and  the  other  judges  of  the  as  a  lease,  or  an  agreement  for  a  lease,  \.  supra, 
Court  of  King's  Bench,  (Cook  v.  Booth,  Cow-  p.  548. 
per,  819,)  in  a  case  of  a  doubtful  covenant  for 
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all  ambiguity  of  words  by  matter  witbin  tbe  deed,  and  not  out  of  tbe 
deed,  shall  be  holpen  by  construction,  or  in  some  case  by  election,  but 
never  by  averment,  but  rather  shall  make  the  deed  void  for  uncer- 
tainty. 

"But  if  it  be  ambiguitas  latens,  then  otherwise  it  is:  as,  if  I  grant 
my  manor  of  S.  to  J.  F.  and  his  heirs,  here  appeareth  no  ambiguity  at 
all  ;  but  if  the  truth  be,  that  I  have  the  manors  both  of  South  S.  and 
North  S.,  this  ambiguity  is  matter  in  fact ;  and,  therefore,  it  shall  be 
holpen  by  averment,  whether  of  them  was  that  the  party  intended 
should  pass. 

"  So,  if  I  set  forth  my  land  by  quantity,  then  it  shall  be  supplied  by 
election,  and  not  averment. 

"  As,  if  I  grant  ten  acres  of  wood  in  Sale,  where  I  have  a  hundred 
acres,  whether  I  say  it  in  my  deed  or  no,  that  I  grant  out  of  my 
hundred  acres,  yet  here  shall  be  an  election  in  the  grantee,  which  ten 
he  will  take. 

"  And  the  reason  is  plain,  for  the  presumption  of  the  law  is,  where 
the  thing  is  only  nominated  by  quantity,  that  the  parties  had  indifferent 
intentions  which  should  be  taken,  and  there  being  no  cause  to  help  the 
uncertainty  by  intention,  it  shall  be  holpen  by  election. 

"But  in  the  former  case  the  difference  holdeth,  where  it  is  ex- 
pressed, and  where  not ;  for  if  I  recite,  whereas  I  am  seised  of  the 
manor  of  North  S.  and  South  S.,  I  lease  unto  you  unum  mamrium 
de  S. — there  it  is  clearly  an  election.  So,  if  I  recite,  where  I  have  two 
tenements  in  St.  Dunstan's,  I  lease  unto  you  unum  tenementum — there 
it  is  an  election,  not  averment  of  intention,  except  the  intent  were  of 
an  election,  which  may  be  specially  averred. 

"Another  sort  o^  ambiguitas  latens  (a)  is  correlative  unto  these; 
for  this  ambiguity  spoken  of  before  is  when  one  name  and  appellation 
doth  denominate  divers  things  ;  and  the  second,  when  the  same  thing 
is  called  by  divers  names. 

"As,  if  I  give  lands  to  Christ  Church  in  Oxford,  and  the  name  of 
the  Corporation  is  Ecclesia  Christi  in  Universitate  Oxford,  this  shall 
be  holpen  by  averment,  because  there  appears  no  ambiguity  in  the 
words  ;  for  this  variance  is  matter  in  fact :  but  the  averment  shall  not 
be  of  intention,  because  it  doth  stand  with  the  words. 

"  For,  in  the  case  of  equivocation,  the  general  intent  includes  both 

(a)  Can  the  word  "  ambiguity,"  as  used  in  provided   the   subject  is  called   by  one  of  its 

this  place,  be  understood — in  its  proper  sense  proper    names  ?       "  Ambiguous  —  Doubtful ; 

— as  importing  tincertainty  ?     What   uiict-r-  having  two  meanings  ;  of  uncertain  significa- 

tainty  can  arise  from  the  omission  of  an  alias,  tion.'' — Johnson.     Note  of  Sir  J.  W. 
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the  special,  and  therefore  stands  with  the  words  :  but  so  it  is  not  in 
variance,  and  therefore  the  averment  must  be  of  matter  that  do  endure 
quantity,  and  not  intention. 

"  As  to  say,  of  the  precinct  of  Oxford,  and  of  the  University  of 
Oxford,  is  one  and  the  same,  and  not  to  say  that  the  intention  of  the 
parties  was,  that  the  grant  should  be  to  Christ  Church  in  that  Uni- 
versity of  Oxford." 

It  is  to  be  observed,  that  all  Lord  Bacon's  illustrations  of  the  maxim, 
that  a  pa^ewi  ambiguity  cannot  be  holpen,  are  matter  of  construction 
of  law,  not  of  fact : — the  rule,  interpreted  by  the  illustrations,  would 
seem  only  to  amount  to  this,  that  evidence  of  intention  shall  not  be 
given ;  it  does  not  appear  in  any  way  to  exclude  the  application  of 
extrinsic  circumstances  to  explain  any  patent  inaccuracy,  or  obscurity 
of  expression,  relating  to  "  matter  in  fact ;"  and  Sir  James  Wigram 
draws  the  conclusion,  that  in  all  cases,  the  application  of  the  extrinsic 
evidence  of  surrounding  circumstances  (to  which  his  fifth  proposition 
refers)  must  precede  any  declaration  which  a  court  can  have  a  right  to 
make  that  a  will  is  ambiguous  in  the  sense  of  having  on  the  face  of  it 
a  patent  ambiguity.  A  written  instrument  is  not  ambiguous  because 
an  ignorant  and  uninformed  person  is  unable  to  interpret  it;  it  is  am- 
biguous only,  if  found  to  be  of  uncertain  meaning  when  persons  of 
competent  skill  and  information  are  unable  to  do  so  (a) ;  if  the  language 
is  inaccurate  only,  and  the  surrounding  facts  enable  the  court  to  deter- 
mine the  meaning  of  the  inaccurate  expressions,  the  instrument  cannot 
be  said  to  be  ambiguous  (5). 

The  rule,  so  far  as  it  relates  to  latent  ambiguities,  does  not  require 
any  elucidation.  A  latent  ambiguity  is  created  by  parol,  and  it  is  rea- 
sonable that  all  the  evidence  applicable  to  the  subject  should  be  re- 
ceived ;  indeed  it  may  be  considered  as  an  universal  rule,  that  where 
evidence  is  admissible  on  one  side,  it  must  be  so  on  the  other  (c). 
Most  of  the  instances  which  have  been  referred  to  as  open  to  the 
admission  of  evidence,  are  cases  of  latent  ambiguities  within  the 
meaning  of  Lord  Bacon's  rules.  In  some  cases  a  latent  ambiguity 
may  be  fatal ;  parol  evidence  may  be  adduced  to  prove  the  ambiguity 
when  none  sufficiently  satisfactory  can  be  offered  to  explain  it  {d). 

(a)  Wigram,  p.  174.  Note. 

(b)  See  Wigram  on  Extrinsic  Evidence,  p.  (c)  Lord  Thurlow,   Coote  v.  Boyd,  2  Bro. 
176.     The  judgment  of  Sir  Thomas  Plumer,       526. 

in  the  case  of  Colpoys  v.  Colpoys,  (Jacob,  R.,  {d)   Thomas  v.    Thomas,    6  T.  R.  671  ;    1 

463,)  is  so  material  on  this  and  on  other  points  Sugd.  V.  &   P.  251;  and  see,  as   to  the  rule 

that  have  been  above  considered,  that  I   have  itself,    Boys  v.  Williams,  2  My.   &  K.  694; 

set   it  out  at    some  length  in  an  Additional  and  Wigram,  p.  121. 
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§  2. — As  to  the  admission  of  Parol  Evidence  to  rebut  Presumptions  of  Law — 

In  cases  of  Election. 

Distinction  between  legal  presumptions  arising  upon  the  words  of  the  Instrument  that  is 
Construction,  and  Presumptions  arising  upon  collateral  facts,  as  regards  the  admission 
of  Parol  Evidence. 

The  Rule,  as  to  the  admission  of  Extrinsic  Evidence,  as  stated  by  Lord  TJiurlow — by 
Lord  C.  Sugden — Instances  of  Rule  of  Construction  applied  to  Legacies — Same  Legacy 
in  same  Will,  or  Will  and  Codicil — Unequal  Legacies — Two  Legacies  given  simpliciter 
to  same  Legatee  in  two  Instruments,  construed  to  be  cumulative. 

The  prima  facie  Construction  in  each  case  liable  to  be  controlled  by  a  different  intention 
to  be  collected  from  the  Instrument —  Parol  Evidence  not  to  be  resorted  to  in  such 
cases  as  the  Rules  of  Construction,  applied  to  the  Instrument  itself,  supply  the  intention. 

Where  a  Presumption  is  made  against  the  apparent  intention  of  an  Instrument,  Evidence 
let  in — But,  it  seems,  where  the  circumstances  on  the  face  of  the  gift  rebut  the  Pre- 
sumption, Evidence  is  not  to  be  let  in. 

General  Presumption  against  Double  Portions — May  be  rebutted  by  Evidence — But  if  the 
Presumption  be  rebutted  by  Intrinsic  Evidence,  it  seems  Extrinsic  Evidence  is  not  to 
be  admitted — Freemantle  o.  Banks,  before  Lord  Rosslyn  ;  Hall  v.  Hill,  before  Lord 
C.  Sugden. 

General  Presumption  of  Satisfaction  of  a  Debt  by  a  Legacy. 

Parol  Evidence  admitted  to  raise  Presumptions — To  shew  that  a  Person  stood  in  loco 
parentis. 

When  admitted  to  rebut  Resulting  or  Constructive  Trusts — Not  admitted  to  raise  case  of 
Election. 

There  is  one  branch  of  this  subject,  namely,  the  admission  of 
extrinsic  evidence  to  repel  presumptions  of  law,  which  is  of  such 
continual  occurrence  in  the  Court  of  Chancery,  in  questions  relating 
to  legacies  and  portions  to  children  given  by  will,  and  in  regard  to 
trusts  arising  by  operation  of  law,  that  it  deserves  particular  attention. 
The  law  draws  certain  presumptions  from  particular  facts,  but  these 
presumptions  may  be  repelled;  in  fact,  the  court  will  not  permit  them 
to  stand  when  they  are  at  variance  with  the  real  intention  as  established 
by  evidence  (a):  the  cases  as  respects  some  branches  of  this  subject 
are  not  exactly  uniform  (b). 

In  considering  this  subject  a  distinction  is  to  be  observed  between 
legal  presumptions  (c)  arising  upon  the  words  of  the  instrument  as  to 
its  operative  effect, — that  is  its  Construction, — and  presumptions  which 
arise  upon  collateral  facts,  independently  of  the  operation  of  the  instru- 
ment, per  se,  as  ascertained  by  legal  construction  (d) :  it  is,  perhaps,  to 
the  latter  kind  of  presumptions,  and  those  of  another  kind,  namely,  those 
which  are  raised  against  the  apparent  meaning  of  the  instrument,  that 

(a)  L.  C,  Sugden,  1  Dru.  &War.  114.  120.  (c)  See  2  Beavan  101   &  Coote  v.  Boyd, 

{b)  See  the  judgment  in  Hall  v.  Hill,  after      cited  infra. 
referred  to.  (d)  See  1  Conn.  &  Lawsou,  140,  141, 
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extrinsic  evidence  by  our  law  (a),  can,  strictly  speaking,  alone  be 
applied;  what  are  to  be  considered  as  cases  of  construction  in  this  sense, 
as  distinguished  from  cases  of  presumption,  as  regards  the  interpretation 
of  wills,  is,  as  will  be  seen,  involved  in  some  obscurity. 

Where,  said  Lord  Thurlow,  the  presumption  of  law  arises  from  the 
construction  of  words  simply  qua  words,  no  evidence  can  be  ad- 
mitted (Z>).  The  rule  here  adverted  to  is  stated  by  Lord  Chancellor 
Sugden  (c)  thus  :  "If  there  be  a  positive  rule  upon  construction,  you 
cannot  receive  evidence  to  raise  a  presumption  against  it,  because  that 
would  be  a  violation  of  the  true  construction  "  (d). 

The  following  are  instances  of  the  application  of  the  rule  of  con- 
struction in  the  sense  here  used.  Where  the  same  specific  thing  is  given 
twice  to  the  same  legatee  in  the  same  will,  or  in  the  will  and  again  in 
a  codicil  (e) ;  and  where  two  legacies  of  quantity  of  equal  amount 
are  bequeathed  to  the  same  legatee  in  one  and  the  same  instrument, 
in  both  cases  the  second  bequest  is  construed  to  be  a  mere  repetition 
of  the  legacy.  On  the  other  hand  where  two  legacies  of  quantity  of 
unequal  amount  are  given  to  the  same  person  in  the  same  instrument, 
the  one  is  not  considered  to  be  merged  in  the  other,  but  the  latter  will 
be  construed  to  be  cumulative,  and  the  legatee  is  held  to  be  entitled  to 
both.  Where  two  legacies  are  given  simpliciter  to  the  same  legatee 
by  different  instruments,  in  that  case  also  the  latter  is  construed  to  be 
cumulative  whether  its  amount  be  equal  or  unequal  to  the  former  (f), 
so  that  the  legatee  will  take  both  ;  to  hold  otherwise,  as  it  has  been 
observed,  would  manifestly  contradict  the  effect  of  the  one  or  the 
other  instrument ;  in  the  case  of  a  stranger,  particularly,  there  is  not 
any  ground  for  presuming  before  hand  that  the  testator  did  not 
mean  that  each  instrument  should  have  a  separate  operation  (g). 
The  prima  facie  construction  in  each  of  these  cases  is  liable,  according 
to  the  ordinary  rules  which  apply  to  every  case  of  construction,  to  be 
controlled  by  an  intention  to  the  contrary  to   be  collected  from  the 

(a)  It  was  different  in  the  Roman  law.  See  supra,  note  (b.) 
Hooleyv.Hation,  I  Bro.392n;  and  in/.p. b74.  (e)  Williams   on   Ex.,    1020.      Hooley   v. 

{b)  Coote^.  Boyd,  2  Bro.  527  ;  et  v.  p.  528;  Hatton,  SiC. 
and  see   the  opinion  of  Lord  Alv.    M.   R.,  (_/)  Ridges  v.  Morrison,  1  Bro.  388  ;  and 

O.viorne  V.  D.  q/Xee^fo,  5  Ves.  380  ;  and  Lord  Huoley  v.    Hatton,   there   cited,    where   the 

Chancellor    Sugden's    obsen'ations    on    these  corresponding   doctrines   of  the   Roman   law 

cases,  1  Conn.  &  L.  150;  et  v.  ib.  p.  140,  141.  are  cited  ;    and   see  Williams   on   Ex.   ii.  p. 

(c)  Hally.  Hill,  1  Conn.  &  Laws.  151.  1020,    1021  ;    and  see  Robley  v.    Robley,   2 

{d)  I  have  accordingly  used  the  word  "  Con-  Beavan,  101—4.     In  Barclays.  Wainwright, 

struction''  in   this  sense  in  contradistinction  however,    Lord  Alvanley  says    it   was   never 

to  "  presumption  ;  "  but  presumption  is  fre-  established  as  more  than  a  yritnd  facie  rule, 

cjuently   used    in   the   reported   cases   in    the  3  Ves.  Jun.  462  ;  2  Rop.  on  Leg.  22. 
sense  in  which  construction  is  used  by  Sir  E.  (17)   See  Lee  v.  Pain,  4  Hare,  216.  218,  and 

Sugden.      See  4  Hare  217,  and  the  references  Russell  v.  Dickson,  2  Dru.  &  War.  177. 
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instruments  (a),  the  whole  of  which  and  every  part  of  them  is  to  be 
looked  to  (b)  :  the  tendency  of  the  modern  decisions  has  been  to 
construe  wills  in  favour  of  cumulation  (c).  Where,  as  in  the  cases  above 
adverted  to,  there  is  an  acknowledged  rule  of  construction  applicable 
to  the  case  so  that  the  intent  in  legal  acceptation  can  be  collected  {d), 
parol  evidence  cannot  be  resorted  to ;  in  particular  where  by  construc- 
tion it  is  held  that  the  legacies  are  cumulative,  parol  evidence  is  not 
admissible  against  that  construction,  because  that  would  be  evidence 
against  the  instruments  and  not  against  a  presumption  (e).  If  you 
construe  a  will  there  is  nothing  to  presume,  for  the  intention  is  secured, 
not  by  presumption,  but  by  construction  (/). 

Where,  however,  by  presumption  a  conclusion  is  drawn  against  the  ap- 
parent effect  of  an  instrument,  that  presumption  may  clearly  be  re- 
butted by  parol  evidence  {g).  The  effect  of  the  evidence  in  such  cases  is 
not  to  shew  that  the  testator  did  not  mean  what  he  has  said,  but  on  the 
contrary,  to  prove  that  he  did  mean  what  he  has  expressed.  Thus, 
where  the  court  raises  the  presumption  against  the  intention  of  a  dou- 
ble gift,  by  reason  that  the  sums  and  the  motive  are  the  same  in  the 
two  instruments,  it  will  receive  evidence  to  shew  that  the  testator  ac- 
tually meant  the  double  gift  that  he  has  expressed  {h).  But  where  two 
legacies  are  so  given  that  the  court  does  not  raise  a  presumption 
against  their  being  double,  parol  evidence  is  inadmissible  to  shew  that 
the  testator  intended  the  legatee  to  take  one  only,  for  that  would  be 
in  opposition  to  the  will ;  the  legatee  does  not  take  both  by  virtue  of 
any  presumption,  for  then  parol  evidence  would  be  admissible,  but  di- 
rectly under  the  words  of  the  instrument  {%).  So,  where  the  circum- 
stances on  the  face  of  the  gift  are  such  as  to  rebut  the  presumption 
which  would  be  drawn  by  the  law  against  a  double  gift,  then  the 
case  becomes,  according  to  Lord  C.  Sugden,  one  of  construction,  in  the 
sense  in  which  it  is  here  used,  and  no  evidence  ought  to  be  admitted,  even 
to  fortify  the  title  of  the  legatee ;  for  if  parol  evidence  were  received 
to    fortify   the    apparent    effect   of  the    gift,    evidence   of  a  contrary 

(a)   Coofe  V.  Boyd,  2  Bro.  527  ;    and  see  War.  114. 
Russell \.  Dickson,  2  Dr.  &  War.  140  ;  Lee  v.  {h)  See  Brown  v.  Selwin,  Ca.  (emp.   Tal- 

Pain,  4    Hare,  217,  et  seq.   and   Robley  v.  bot,    240;    3  Bro.   Par.  C.  607.     Hurst  v. 

Robley,  2  Beav.  101-4.     Sup.  p.  545.  Beech,    5   Mad.  359,  Sir    J.  Leach,   M.   R. 

{b)  See  11  Simons,  486,  and  sup.  p.  528.  See  add.  note  (2).  So  evidence  may  be  admitted 

(c)  4  Hare,  218.  to  prove   that  a  subsequent  advance  veas  in- 

{d)  See  Lord  Alvanley's  judgment,  OiiorMe  tended  as   an  addition  to  what  was  given  by 

V.  D.  of  Leeds,  5  Ves.  380.  the  will,   Alderson,  B.,    Davis  v.  Boucher,  3 

(e)  Lord  Ch.  Sugden,  Hall  v.  Hill,  1  Conn.  Y.  &  C.  412,  and  that  a  purchase  in  the  name 
&  Law.  141.  145,  147.  149,  150;  1  Drury  &  of  another  was  intended  for  his  benefit,  con- 
War.  116.  trary  to   the  presumption  of  law,  1  Conn.  & 

(/■)   Hall  v.  Hill,  ubi  sup.  Law.  139. 

(y)  Lord  C.  Sugd.  Hall  v.  Hill,  1  Drury  &  (0  Lee  v.  Pain,  4  Hare,  216. 
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tendency  must  be  let  in  ;  and  so  the  court  might  be  induced  to  come  to 
a  conclusion  contrary  to  the  effect  of  the  will  as  ascertained  by  con- 
struction ;  and  the  result  might  be,  that  in  all  cases  of  resulting  trust, 
accumulative  legacies,  double  portions,  and  the  like,  without  distinc- 
tion, parol  evidence  would  be  admissible  on  either  side  (a). 

The  cases  which  have  been  adverted  to  depend  upon  acts  altogether 
testamentary;  but  the  question  frequently  arises  in  cases  depending 
upon  acts  partly  testamentary,  and  partly  inter  vivos,  as  of  a  legacy 
given,  and  then  an  advancement  (Z>).  As  to  these  cases,  evidence  has 
been  received  to  explain  the  act  of  the  advancement,  and  to  sliew  that  it 
is  to  go  in  satisfaction  of  the  legacy  (c),  and  for  that  purpose  it  is  clearly 
admissible,  for  it  is  only  offered  to  shew  that  the  gift  is  satisfied  (c?). 

The  law  raises  a  presumption  against  double  provisions  in  the  nature 
of  Portions  (e) ;  thus  if  a  parent  or  a  person  in  loco  parentis  is,  simpliciter, 
under  an  obligation  to  make  a  provision  for  a  child,  and  afterwards 
makes  a  provision  of  the  same  nature  for  the  same  child  by  his  will, — 
or  when  a  provision  is  made,  first  by  a  will  and  then  by  a  settlement, 
and  the  provisions  are  of  the  same  nature  or  with  trifling  differences 
only, — it  is  presumed  jfrmayhae  that  the  settlor  does  not  mean  a  double 
provision,  but  that  the  latter  is  to  go  in  satisfaction  of  the  former  in 
the  whole  or  pro  tanto  (/).  But  where  the  two  provisions  are  of  a 
different  nature,  the  two  instruments  are  considered  to  afford  intrinsic 
evidence  in  favour  of  a  double  provision  (^). 

Parol  evidence  is  clearly  admissible  to  rebut  the  general  presump- 
tion against  double  portions ;  that  is,  to  support  the  instruments  (h). 
In  the  case  of  Weall  v.  Rice  (i),  Sir  John  -Leach  stated  the  rule  to 
be,  that  the  presumption  arising  against  double  portions  may  be  re- 
pelled or  fortified  hy  intrinsic  evidence  derived  from  the  nature  of  the 
two  provisions,  or  by  extrinsic  evidence,  but  that  in  either  case  evidence 
of  the  intention  may  be  given ;  and  Lord  Langdale  lately  cited  this  dictum 

(a)  Judgment  of   L.  C.  Sugden,  Hall  v.  child  of  the  testator,  and  he  afterwards  gives 

Hill,  1  Con.  &  L.  141;   1  Dru.  &  War.  p.  121.  that  child  a  sum  of  money  on  marriage,  the 

(6)  See  1  Conn.  &  L.  141,  2.  \3.v^  d.oe&  not  prima  facie  admit  the  conclusion, 

(c)  As  in  Shudall  v.  Jekyl,  2  Atk.  518  ;  that  the  testator  at  the  time  of  making  his 
Rosewell  v.  Bennelt,  3  Atk.  77  ;  Bigleston  v.  will  recognised  that  relation,  or  that  he  was 
Grulb,  2  Atk.  48  ;  Booker  v.  Allen,  2  R.  &  satisfying  a  debt  of  nature  ;  a  natural  child  is 
M.  270.     See  1  Con.  &  L.  142.  therefore   (as  a  stranger)  in  so  much  better  a 

(d)  Lord  C.    Sugden,   1  Conn.   &  L.  143  ;  situation  than  a  lawful  child,  ibid. 

1  Drury  &  War.  116,  &c.  {</)  Sir  J.  Leach,   Weall  v.  Rice,  2  Russ. 

(e)  See  Hall  v.  Hill,  1  Conn.  &  Laws.  154;  &  M.  251.  2G7  ;  Davys  v.  Boitcher,  3  Y.  & 
Williams  on  Exors.  1029.  Coll.  410. 

(/)  Ex'ple.  Pye,  18  Ves.  147.  151,2.    The  {h)   Trimmer  v.  Bayne,  2  Ves.  J.  508;   1 

portion  afterwards   given,  though   much  less  Conn.  &  L.  146. 

than  that  given  by  will,  has  in  some  cases  {i)  2  Russell  &  Milne,  267.     See  add.  note 

been  held  to  be  a  complete  satisfaction,  ibid.  2),  inf.  p.  5/5. 
151.     If  the   legacy   is   given   to  a  natural 


Sir  John  LeacKs  Rule — Lord  C.  Sugderi's  Objections.  569 

as  a  correct  statement  of  the  rule  (a)  ;  but  Lord  C.  Sugden  (b)  has  stated 
his  opinion  to  be,  that  the  authorities  do  not  establish  the  rule  as  thus  laid 
down.  His  lordship  objects,  as  I  understand  his  judgment,  first,  that 
evidence  cannot  be  offered  to  fortify  a  presumption  in  any  case  ex- 
cepting in  order  to  sustain  it  against  the  effect  of  evidence  given  for 
the  purpose  of  defeating  it,  for  to  admit  it  simply  in  support  is  unne- 
cessary and  hazardous  as  affecting  the  rules  of  the  court ;  secondly, 
that  to  admit  extrinsic  evidence  to  repel  or  to  fortify  a  presumption 
which  is  repelled  or  fortified  by  intrinsic  evidence  that  exists  upon  the 
instrument  itself,  is  contrary  to  sound  principle  :  it  is  not  wanted  to 
fortify  the  effect  of  the  instrument  itself;  it  cannot  be  used  to  give  a 
construction  to  the  instrument  different  from  that  which  the  court  has 
collected  from  it ;  for  then  the  court  would  have  to  decide  upon  ex- 
trinsic circumstance,  not  against  a  presumption,  but  against  its  own 
judgment  as  to  the  effect  of  the  instrument.  In  other  words,  when 
the  instrument  contains  within  itself  what  is  considered  by  the  court 
to  be  evidence  sufficient  of  itself  to  support  or  to  repel  a  presumption 
of  law,  it  is  a  case  of  construction,  and  therefore  that  extrinsic  evi- 
dence, according  to  the  general  rule,  is  not  admissible  (c). 

Freemantle  v.  Banks  {d)  was  decided  on  the  principle  last  stated. 
There  Lord  Rosslyn,  having  held  by  construction  that  the  gift  of  a  residue 
in  a  will  was  not  satisfied  by  a  portion  afterwards  advanced,  a  gift  of 
a  residue  not  being  a  gift  of  a  portion,  he  therefore  rejected  the 
evidence  offered  to  prove  the  intention  (e).  In  Hall  v.  Hill,  the 
case  so  often  quoted,  Lord  C.  Sugden,  also  acting  on  this  principle, 
rejected  evidence  that  was  tendered  to  shew  that  a  legacy  of  800/. 
to  a  daughter,  was  intended  as  a  satisfaction  of  a  marriage  portion 
of  800/.,  secured  previously  to  the  date  of  the  will  to  her  and 
her  issue  by  the  testator's  bond  given  to  the  husband  in  a  penalty 
of  1600/.,  with  a  warrant  of  attorney  to  confess  judgment  which  had 
been  entered  up(/).  "  The  law  declares  by  me,"  said  the  Lord  Chan- 
cellor,  "  that  this  particular  legacy  is  not  a  satisfaction — that  it  is  an 

(a)  1  Keen,  794,  v.  inf.  p.  575.  Eldon's  decision  in   Wallace  v.  Pomfret,  11 

{b)  1  Conn.  &  Lawson  154,  155.     See  the  Ves.  542,  because  he  admitted  parol  evidence 

additional  note,  No.  (2).  (considering  himself  bound  so  to  do  on  the 

(c)  See  the  judgment.  Hall  v.  Hill,  1  Conn.  authorities)  against  what  he  admitted  was  the 

&  L.  140.  145,  146,  147,  148.  151.  154,  155,  true  construction  of  the  will.     The  same  ob- 

156,  and  the  add.  note,  inf.  p.  574.  servation  has  been  made  on  Druce  v.  Denni- 

{d)  5  Ves.  79 ;  et  v.  Fowler  v.  Fowler,  3  son,  6  Ves.  J.     Also  a  decision  of  Lord  El- 

P.  W.  353.  don. 

(e)  5  Ves.  85,  there  it  was  contended  that  (/)  The  husband   had  also  entered  into  a 

evidence  ought  to  be  received  to  shew  the  in-  bond  to  the  trustees  in  the  same  sum  to  se- 

tent  of  the  Act,  viz.,  the  advancement;  and  cure  the  payment  of  the  interest  of  the  800/, 

see   1  Drury   &  W.    119;   1    Conn.   &  Law.  to  the  wife,  if  she  should  survive,  and  after- 

144.     Sir  Edward  Sugden  complains  of  Lord  wards  to  the  issue  of  the  marriage,  if  any. 
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accumulation  and  not  a  substitution  ;  if  I  admit  parol  evidence, 
therefore,  it  must  be  in  contradiction  to  the  will"  {a).  It  was  con- 
ceded that  the  evidence  was  conclusive  against  this  construction  if  it 
could  be  admitted. 

Where  a  debtor  bequeaths  to  his  creditor  a  legacy  equal  to  or  ex- 
ceeding the  amount  of  the  debt,  it  is  presumed,  in  the  absence  of  any 
intimation  of  a  contrary  tendency  in  the  instrument  itself,  that  the 
legacy  was  intended  to  be  a  satisfaction  of  the  debt  (b).  Lord  Talbot 
was  of  opinion  that  evidence  was  not  admissible  to  rebut  this  presump- 
tion ;  but  Lord  Eldon  (c),  upon  the  authority  of  the  cases  as  to  the  satis- 
faction of  portions,  held  that  evidence  may  be  given  of  the  testator's 
intention,  so  as  to  rebut  the  presumption,  even  by  means  of  parol  de- 
clarations subsequent  to  the  making  of  the  will,  and  although  the  will 
may  afford  an  inference  in  favour  of  the  presumption  {d)  \  but  where 
the  legacy  is  at  all  uncertain  and  contingent,  then,  and  in  other  cases 
noticed  by  Mr.  Williams,  the  presumption  does  not  arise,  and  parol 
evidence  is  therefore  excluded  (e). 

The  case  of  Brown  v.  Selwin  (/),  is  a  strong  instance  of  the  rigid 
adherence  to  the  rule  that  parol  evidence  is  not  to  be  admitted  in  cases 
where  the  rules  of  construction,  in  the  sense  above  mentioned,  are  to 
be  applied.  The  testator  gave  all  the  residue  of  his  real  and  personal 
estate  to  such  of  his  executors  as  should  prove  his  will.  Two  execu- 
tors proved,  one  owed  the  testator  3000Z.,  the  other  claimed  a  moiety  of 
it  as  given  to  him  by  the  will ;  the  debtor  executor  offered  conclusive 
evidence  to  shew  that  the  testator  intended  that  the  debt  should  be  ex- 
tinguished ;  indeed,  his  evidence  would  have  proved  that  it  was 
clearly  by  mistake  of  the  drawer  of  the  will  that  the  debt  was  not  ex- 
tinguished by  express  declaration  in  the  will.  Lord  Talbot  rejected 
the  evidence,  saying,  "  None  of  the  cases  where  parol  evidence  has 
been  admitted  have  gone  so  far  as  the  present  case  ;  the  furthest  they 
go  is  to  rebut  a  resulting  trust ;  the  parol  evidence  in  those  cases  tended 
to  support  the  intention  of  the  testator  consistent  with  the  written  will, 
and  did  not  contradict  the  express  words,  as  in  the  present  case  (y). 

(a)  1  Conn.  &  L.  157  ;  and  see,  as  to  the  3  Beav.  332. 
general   doctrine,  Cambridge  v.  Rous,  8  Ves.  (/)    Ca.    temp.  Talbot,  240,   Lord  Talbot 

22,  and  Raithby's  Note,  1  Atk.  30,  to  the  case  construed  the  will  as  a  bequeat  of  the  debt. 
of  Fane  x.  Fane.  (ff)  Lord    Hardwicke  {Ulrich  v.  Litchfield, 

{b)  Williams  on  Executors,  1025 — 6.  2  Atk.  375,)   said  that  he  was  of  opinion  the 

(c)  In    Wallace  v.  Pomfret,  11    Ves.  547,  evidence   ought  to   have  been  admitted ;  but 

548.  Sir   Ed.  Sugden,  adverting   to  the  affirmance 

{d)  Williams  on  Executors,  1029  ;  but  see  of  Lord  Talbot's   decision   in   the    House  of 

1  Conn.  &  L.  147 — 8,  where  Sir  E.  Sugden  Lords,    approves     of    that    decision,    saying, 

disapproves    of    Lord    Eldon's    decision,    by  "  The   sound   rule  is  iu  no  instance  to  admit 

which  he  admitted  the  evidence,  ib.  p.  148.  parol  evidence  against  the  construction  upon 

(e)  V.  ibid.  102G— 8  ;  aud  Halen  v.  Barrel,  the  words  of  the  will." 
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In  some  cases  evidence  may  be  admitted  to  raise  the  primary  pre- 
sumption of  law,  such  evidence  not  touching  the  operation  of  the 
instrument  itself;  in  such  cases,  as  in  the  instances  before  adverted 
to,  parol  evidence,  on  both  sides,  will  be  admitted.  Thus  it  may 
be  shewn  as  a  matter  of  fact,  that  the  donor  stood  in  the  character 
of  parent,  in  loco  parentis,  so  as  to  raise  the  presumption  of  sa- 
tisfaction of  a  portion  by  will  by  a  portion  by  subsequent  gift  {a).  This 
question  was  lately  considered  by  Lord  Cottenham.  On  a  review  of  the 
authorities,  his  lordship  was  of  opinion  that  the  evidence  adduced  in  the 
case  before  him,  to  prove  that  Sir  John  Barrington  had  placed  himself 
in  loco  parentis  to  his  niece,  for  the  purpose  of  providing  for  her,  was 
admissible  for  that  purpose ;  and  in  that  case  he  considered  that  the 
evidence  established  that  point,  although  the  niece  was  living  with  her 
father  ;  that  being  established,  the  presumption  against  double  portions 
arose,  and  not  being  repelled  by  the  evidence  adduced  by  the  plaintiff, 
(on  the  contrary  it  was  supported,)  the  decision  was  that  the  legacy 
given  by  the  will  (Sir  John  having  subsequently  given  a  portion  to  his 
niece)  should  not  take  effect  (S). 

Admissibility   of   Parol  Evidence    as    regards    Constructive  and 

Resulting  Trusts. 

Another  class  of  cases  in  which  presumptions  of  law  may  be  raised 
and  rebutted  by  parol  evidence  embraces  constructive  or  resulting 
trusts,  as  in  the  case  of  a  purchase  by  one  man  in  the  name  of  ano- 
ther (c).  It  is,  as  before  observed,  a  certain  known  rule  that  when  a 
man  purchases  land  in  the  name  of  another,  there  is,  by  law,  a  result- 
ing trust  in  his  favour  ((i),  but  it  may  be  rebutted  by  evidence. 

When  a  father  makes  a  purchase  in  the  name  of  a  child  there  is  a 
consideration  recognised  by  the  law  in  favour  of  the  child,  and  the  pre- 
sumption is  z^;i^/i  the  instrument ;  yet  the  person  claiming  against  the 
child  is  allowed  to  give  proof  of  an  intention  to  make  the  child  a 
trustee  (e),  provided  no  trust  be  declared  in  the  instrument ;  and  then, 

(a)  Generally  speaking,  parol  evidence  can-  dicil  confirming  the  will,  p.  376. 

not  be  given  to  shew  that  what  appears  on  the  (c)   See   Lewin,  155.     The  person    paying 

will  to  be  a  general  legacy  was  intended  as  a  the  purchase  money  may  prove   that  fact  by 

portion,  so   as    to   bring  in  the  presumption  parol,  so  as  to  raise  the  presumptive  trust, 

against  double  portions.     See  1  Rop.  on  Leg.  (d)  See  2  Ventris,  390  ;   Lane  v.  Diyhton, 

340 — 1.  Amb.  413;  Ambrose  v.  Ambrose,  1  P.  Wms. 

(6)  Lord     Cottenham;     Powis    v.    Lord  322,  sw^.  p.  5n. 

Mansfield,    3    My.    &    Cr.   378,    on    appeal.  (<?)  V.  Supra,  and  Sidmouth  v.  SidmoutA, 

Lord   Cottenham  also  held  that  the  legacy  so  2  Beavan,  447. 
adeemed  was  not  set  up  by  a  subsequent  co- 
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according  to  the  general  rule  before  noticed,  counter  parol  evidence  is 
admissible  to  support  the  instrument  and  rebut  any  resulting  trust  in 
favour  of  the  father  (a).  In  the  case  of  a  purchase  in  the  name  of  a 
stranger,  the  inference  is  the  other  way,  the  law  raises  a  presumption 
in  favour  of  the  person  who  paid  the  purchase  money,  yet  there  the 
stranger  may  give  parol  evidence  to  support  his  title,  and  shew  that 
the  purchase  was  intended  for  his  benefit,  that  is,  he  may  rebut  the 
presumptive  or  resulting  trust,  and  support  the  instrument  (6). 

In  cases  of  resulting  trusts,  in  the  more  strict  application  of  the 
term,  as  where  the  equitable  interest  or  a  part  of  it  is  undisposed  of, 
parol  evidence  may  be  given  to  shew  that  the  donee  was  intended  to 
take  beneficially ;  unless  it  appears  upon  the  instrument  itself  that  the 
donee  was  intended  to  take  only  as  a  trustee,  then  the  rules  of  con- 
struction are  to  be  applied  (c). 

As  to  the  Admissihility  of  Parol  Evidence  in  cases  of  Election. 

The  cases  in  regard  to  the  admissibility  of  parol  testimony  to  shew  that 
the  testator  intended  by  his  will  to  dispose  of  another  person's  property  (not 
having  done  so  in  terms)  so  as  to  put  that  person  to  his  election  whether 
to  take  under  the  will,  and  give  up  his  property  to  be  disposed  of  under 
the  will,  are  conflicting.  Lord  Brougham,  in  giving  judgment  in  the 
case  of  Dummer  v.  Pilcher  (d),  though  he  was  not  called  upon  to  decide 
the  point,  adverting  to  the  observations  of  Lord  Kenyon,  in  Andrews  v. 
Emmott  (e).  Lord  Eldon,  in Druce  v.  Denison  (f),  Pole  v.  Lord  Somers{g), 
and  Doe  v.  Chichester  (h),  in  the  House  of  Lords,  stated  that  he  enter- 
tained the  strongest  opinion  that  the  rules  of  law  were  against  its 
admissibility  in  explanation  of  a  testator''s  meaning  for  the  purpose  of 
raising  a  case  of  election  (i). 


(a)    Sir   E.    Sugden,  1  Drury    &  Warren,  (d)  2  My.  &  K.  275. 

114,    citing   Lamplugh  \.   Lamplugh,    1    P.  (e)  2  Bro.  C.  C.  297  ;  see  301,  303. 

Wms.  Ill,   there   it   was  stated   that   parol  (/)  6  Ves.  385  ;  see  397,399,400.     Un- 

evidence  may  be  admitted  to  shew  that  it  was  der  the  particular  circumstances  the  evidence 

intended  as  an  advancement  "because  it  con-  being  contemporaneous  was  admitted,  p.  402, 

curred  with  the  conveyance,   and  was  only  to  chiefly  on   the  authority  of  L.  C.  B.  Eyre  in 

rebut  a  pretended  resulting  trust,"  Taylor  v.  Pulteney   v.  Lord   Darlington,   though   dis- 

Taylor,  1  Atk.  386,  is  to  the  same  effect.     In  approved  by  Lord  Eldon. 

Sidmouth  v.  Sidmouth,   ubi  sup.   this   doc-  {g)  6  Ves.  309. 

trine  is  expressly   recognised,  but  it  is  held  {h)  4  Dow.  63. 

that  subsequent  acts  and  declarations  of  the  (i)  And  see  Low  v.  Carter,  1  Beavan,  426. 

parent  are  not  admissible,  ibid.  Parol  evidence  was  there  given  to  shew  that 

(6)  Dyer  v.  Dyer,  2   Cox,  92 ;   Carter   v.  it  was  not  a  case  of  election,  but  it  seems  to 

Rutty,  12  July,  1745,  Maddock's  M.  S.  have  been  disregarded  :  and  see  Shuttleivorth 

(c)  See  Lewin  on  Trusts,  134-5.  v.   Greaves,  4  My.  &  Cr.  38  ;  there  evidence 
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It  seems  that  where  a  person  is  absolutely  entitled  to  property,  which 
he  may  consider  as  money  or  land  at  his  option,  parol  evidence  may  be 
given  to  shew  that  he  had  elected  to  take  it  as  the  one  or  as  the  other  {a). 

This  may  be  sufficient  to  give  the  student  a  general  notion  of  the 
rules  applicable  to  the  construction  of  deeds  and  wills,  and  to  shew  how 
anxiously  the  judges  have  endeavoured  to  prevent  the  contents  of  a 
written  instrument  being  varied,  added  to,  or  subtracted  from,  by  verbal 
evidence.  I  must,  however,  in  addition,  refer  the  student  to  the  very 
clear,  and  if  I  may  assume  to  use  the  expression,  accurate  summary  of 
the  rules  for  the  construction  of  wills,  in  the  second  volume  of  Mr. 
Jarman's  Treatise.  We  now  proceed  to  conclude  the  general  subject 
of  Trusts. 

was  admitted  to  shew  what  the  property  was      cumstances.     V.  sup.  p.  557. 
that  was  bequeathed,  under  the  general  rule  (a)  See  Lewin,  p.  692. 

which  admits  evidence  of  the  surrounding  cir- 


ADDITIONAL  NOTE  (1)  TO  SECTION  II.  p.  564. 

In  the  case  of  Colpoys  v.  Colpoys,  Sir  Thomas  Plumer  observed,  "  As  a  general  rule 
indeed,  in  the  case  of  a  patent  ambiguity,  a  reference  to  matter  dehors  the  instrument 
is  forbidden,  it  must  if  possible  be  removed  by  construction,  and  not  by  averment ; 
but  in  many  cases  this  is  impracticable  where  the  words  carry  on  the  face  of  them  no 
certain  or  explicit  meaning,  and  the  instrument  itself  affords  no  materials  by  which 
the  ambiguity  may  be  cleared  up.  If  in  such  cases  extrinsic  evidence  were  rejected, 
the  instrument  would  become  inoperative ;  as  a  minor  evil,  the  courts,  both  of  law 
and  of  equity,  in  such  cases  call  in  the  light  of  extrinsic  evidence.  When  the 
person  or  the  thing  is  designated  on  the  face  of  the  instrument  by  terms  im- 
perfect and  equivocal,  admitting  either  of  no  meaning  at  all  by  themselves,  or 
of  a  variety  of  diflferent  meanings,  referring  tacitly  or  expressly  for  the  ascer- 
tainment and  completion  of  the  meaning  to  extrinsic  circumstances,  it  has 
never  been  considered  as  an  objection,  that  the  ambiguity  was  patent,  that  is, 
manifested  on  the  face  of  the  instrument."  Sir  Thomas  Plumer  put  as  an 
illustration  a  gift  to  one  by  the  surname,  without  adding  the  christian  name  (1) ;  also, 
a  gift  of  jewels,  which,  if  by  a  nobleman  would  pass  all,  by  a  jeweller  would  not  pass 
those  in  his  shop  :  he  concluded  by  referring  to  Mr.  Justice  Bayley's  opinion  in  the 
case  of  Boe  dem.  Jersey  v.  Smith,  in  the  House  of  Lords  (2),  before  referred  to,  who 
thus  states  the  principle  on  which  extrinsic  evidence  in  that  case  was  introduced  : 
"The  evidence  here  is  not  to  produce  a  construction  against  the  direct  and  natural 
meaning  of  the  words,  not  to  controul  a  provision  which  is  distinct  and  accurately  de- 
scribed ;  but  because  there  is  an  ambiguity  on  the  face  of  the  instrument,  because  an 
indefinite  expression  is  used,  capable  of  being  satisfied  in  more  ways  than  one  ;  and  I 
look  to  the  state  of  the  property  at  the  time,  to  the  estate  and  interest  the  settlor  had, 

(1)  Price  V.  Page,  4  Ves.  680.  (2)  2  Brod.  &  Bing.  583. 
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and  the  situation  in  which  he  stood  with  regard  to  the  property  he  was  settling,  to  see 
whether  that  estate  or  interest  or  situation  would  assist  us  in  judging  what  was 
his  meaning  by  that  indefinite  expression  (1). 


ADDITIONAL   NOTE  (2)  TO  CHAPTER  VIII.  sup.  p.  567,  8,  9. 

This  subject  was  very  carefully  considered  by  Sir  John  Leach  in  the  case  of  Hurst  v. 
Beach.  The  question  was,  whether  evidence  should  be  received  to  shew  that  5001.  given 
by  a  codicil  was  intended  in  lieu  of  300/.  given  by  the  will.  "  I  think,"  said  that  learned 
judge,  "that  the  true  result  of  the  decisions,  as  they  apply  to  the  present  point,  is  to  be 
stated  thus, — where  a  testator  leaves  two  testamentary  instruments, and  in  both  has  given 
a  legacy  simpliciter  to  the  same  person,  the  court  considering  that  he  who  has  twice  given 
must  prima  facie  (2)  be  intended  to  mean  two  gifts,  awards  to  the  legatee  both  legacies  ; 
and  it  is  indifferent  whether  the  second  legacy  is  of  the  same  amount,  or  less  or  larger 
than  the  first.  But  if  in  such  two  instruments  the  legacies  are  not  given  simpliciter,  but 
the  motive  of  the  gift  is  expressed,  and  in  both  instruments  the  same  motive  is  expressed, 
and  the  same  sum  is  given,  the  court  considers  these  two  coincidences  as  raising  a 
presumption  that  the  testator  did  not  by  the  second  instrument  mean  a  second  gift, 
but  meant  only  a  repetition  of  the  former  gift ;  the  court  will  not  raise  the  presump- 
tion if  in  either  instrument  there  be  no  motive,  or  a  different  motive  expressed,  although 
the  suras  be  the  same ;  nor  will  it  raise  it  if  the  same  motive  be  expressed  in  both  in- 
struments and  the  sums  be  different.  This  reasoning  has  no  apphcation  to  cases  where 
the  second  instrument  affords  intrinsic  evidence  that  it  was  intended  by  the  testator 
in  substitution  of  the  first  instrument "  (3). 

"  Upon  the  question  whether  evidence  is  admissible  to  prove  that  the  testator  did  not 
mean  that  the  defendant  should  take  both  suras,  there  are  no  decisions  in  Courts  of 
Equity  ;  there  are  obiter  dicta  for  the  adraission  of  such  testimony ;  but  in  the  Duke 
of  Leeds  v.  Osborne,  the  point  was  fully  argued,  and  Lord  Alvanley  appears  to  have 
inclined  against  receiving  it;  it  did  not,  however,  become  necessary  then  to  decide  the 
question.  It  is  to  be  collected  from  the  Digest  that  it  was  admitted  by  the  Civil 
Law  (4).  No  decision  has  taken  place  in  the  Ecclesiastical  Court  upon  the  question, 
and  no  settled  opinion  is  formed  upon  it ;  it  remains  then  to  be  considered  upon  the 
principles  of  evidence  which  are  received  in  our  own  law.  Our  primary  principle  is,  that 
evidence  is  not  to  be  received  to  contradict  a  written  instrument.     In  some  cases, 

(1)  Jacob.  R.,  463.  See  also  4  Russ.  540,  legatum  voluerit  ecu  repetere,  et  oblitus  se  in 
and  1  Sugd.  V.  &  P.  257.  testamento  legasse   id  fuerit :    Ab  utro  ergo 

(2)  V.  Barclay  v.  Wainwright,  3  Ves.  J.  probatio  ejus  rei  probanda  est  ?  Prima  fronte 
465.  Lord  Thurlow  says  "  generally,"  Coote  aequius  vldeturut  petitor  probetquodintendit ; 
V.  Boyd,  2  Bro.  528.  sed  nimirum  probationes  qusedam  a  reo  exi- 

(3)  As  in  Duke  of  St.  Albans  v.  Beavclerlc ;  guntur.  Nam  si  creditum  petam  ille  respondeat, 
Coote  v.  Boyd,  2  Bro.  b2l  ;  Attorney-General  solutam  esse  pecuniam,  ipse  hoc  probare 
V.  Harley,  4  Mad.  263.  cogendus  est  ;  et  hie  igitur  cum  petitor  duas 

(4)  Ceisus,  Digest,  xxii.  3.  12,  thus  states  scripturas  osteiidit,  hseres  posteriorem  inanem 
the  rule  and  the  principle,  which  I  presume  is  esse,  ipse  hseres  id  adprobari  judici  debet." 
one  of  the  passages  referred  to : — "  Quingenta  Other  authorities  are  referred  to  in  Gotho- 
testamento  tibi  legata  sunt,  item  scriptum  est  fred's  Notes. 

in  codicillis  postea  scriptis  ;  Refert  duplicare 


Weall  V.  Rice— Hall  V.  Hill.  575 

Courts  of  Equity  raise  a  presumption  against  the  apparent  intent  of  the  instrument, 
and  then  they  will  receive  evidence  to  repel  that  presumption,  for  the  effect  of  such 
testimony  is  not  to  shew  that  the  testator  did  not  mean  what  he  has  said,  but  on  the 
contrary,  to  prove  that  he  did  mean  what  he  has  expressed.  Thus  where  the  court 
raises  the  presumption  against  the  intention  of  a  double  gift,  by  reason  that  the  sums 
and  the  motive  are  the  same  in  both  instruments,  it  will  receive  evadence  that  the  tes- 
tator actually  intended  the  double  gift  that  he  has  expressed.  In  like  manner  evidence 
is  received  to  repel  the  presumption  raised  against  an  executor's  title  to  the  residue, 
from  the  circumstance  of  a  residue  given  to  him,  and  to  repel  the  presumption  that  a 
portion  is  satisfied  by  a  legacy.  In  all  these  cases  the  evidence  is  received  in  support 
of  the  apparent  effect  of  the  instrument  against  it."  And  the  learned  judge  concluded 
his  judgment  by  refusing  in  that  case  to  receive  the  evidence  as  it  was  tendered  against 
the  effect  of  the  written  instrument  (1). 

The  case  of  JVeall  v.  Rice,  decided  by  the  same  judge,  and  which  is  referred  to  in 
the  text,  was  a  case  where  there  was  first  a  portion  provided  for  a  child  by  a  settlement, 
and  then  a  legacy  given  by  will ;  the  rule  as  to  the  admissibihty  of  parol  evidence  in 
cases  of  a  provision  made  by  a  parent  for  a  child  by  will  and  by  settlement  is  there  stated 
thus :  If  a  father  makes  a  provision  for  a  child  by  settlement  on  her  marriage,  and  af- 
terwards makes  a  provision  for  the  same  child  by  his  will,  it  is  prima  facie  to  be  pre- 
sumed that  he  does  not  mean  a  double  provision  (2) ;  but  this  presumption  may  be  re- 
pelled or  fortified  by  intrinsic  evidence  derived  from  the  nature  of  the  two  provisions,  or 
by  extrinsic  evidence  :  where  the  two  provisions  are  of  the  same  nature,  or  there  are  but 
shght  differences,  the  two  instruments  afford  intrinsic  evidence  against  a  double  provi- 
sion ;  where  the  two  provisions  are  of  a  different  nature,  the  two  instruments  afford  in- 
trinsic evidence  in  favour  of  a  double  provision.  "  But  in  either  case  evidence  is  admis- 
sible of  the  real  intention  of  the  testator"  (3). 

Lord  Chancellor  Sugden,  as  noticed  in  the  text,  expresses  his  disapprobation  of  the 
doctrine  as  to  admitting  parol  evidence  to  affect  presumptions  as  laid  down  in  that 
case,  though  recognised  by  Lord  Langdale  in  Lord  Glengall  v,  Barnard  (1  Keen,  769). 
"  In  the  general  vinrestricted  sense  in  which  I  understand  the  expressions,"  says  his 
lordship,  "  it  is  a  new  rule,  and  is  not  the  rule  of  the  court,  or  supported  by  authority"  (4). 
Lord  C.  Sugden,  in  the  case  referred  to,  has  taken  an  enlarged  view  of  the  subject. 
Perhaps  the  report  of  the  judgment  by  Messrs.  Connor  and  Lawson  is,  in  this  instance, 
the  best:  I  would  strongly  recommend  it  to  the  perusal  of  the  student.  The  leading 
cases  are  examined.  Coote  v.  Boyd,  before  Lord  Thurlow,  2  Bro.  C.  C,  521 ;  Monk  v. 
Monk,  before  Lord  Manners,  1  Ball.  &  B.  298;  Wallace  v.  Pomfret,  before  Lord  Eldon 
11  Ves.  542  ;  and  Weall  v.  Rice,  and  Lloyd  v.  Harvey,  2  Russ.  &  My.  310,  are  parti- 
cularly noticed  by  the  learned  judge,  and  he  comes  to  the  conclusion  that  those  cases 
would  authorize  the  admission  of  parol  evidence  to  an  extent  that  cannot  be  reconciled 
with  sound  principle  or  authority. 

(1)  Hurst  V.  Beach,  5  Mad.  358  ;  2  Roper,  (3)   Weall  v.  Rice,  2  R.  &  M.  267. 
12,  et  V.  6  Simons,  548.  (^4)  1  Drury  &  W.  130,  et  v.  121. 

(2)  1  Roper,  337,  et  seq.  1  Jarman,  357. 


676  Trtists  Cognizable  at  Law. 


CHAPTER  IX. 

ATTEMPTS  MADE  TO  INDUCE  THE  COURTS  OF  COMMON  LAW  TO 
INTERFERE  AS  TO  TRUSTS  OVER  WHICH  THE  COURT  OF  CHAN- 
CERY HAD  ASSUMED  JURISDICTION— MATTERS  OF  TRUST  WHICH 
ARE  COGNIZABLE  AT  LAW. 

When  the  action  of  trespass  on  the  case  came  into  use  as  a  means  of  en- 
forcing equitable  demands,  an  attempt  was  made  to  induce  the  Courts  of 
law  to  entertain  an  action  on  the  case  for  damages  against  trustees  of  real 
and  personal  estate  who  neglected  or  refused  to  perform  their  trusts  (a). 
Lord  Chief  Justice  Hobart  appears  to  have  considered  that  such  an  action 
might  be  maintained  (b),  but  as  the  jurisdiction  of  the  Court  of  Chancery 
for  enforcing  the  actual  performance  of  trusts,  which  was  the  true  and 
effectual  relief  required  in  such  cases,  and  which  a  Court  of  Law  could 
not  give,  was  established,  it  was  considered  fit  that  the  Courts  of  Law 
should  not  interfere  in  such  cases,  but  leave  them  to  the  Courts  of 
Equity  (c).  Lord  Chief  Justice  North,  in  an  argument  in  the  Exchequer 
Chamber  (<i),  expressly  laid  down  that  no  action  on  the  case  would  lie 
for  a  breach  of  trust  of  the  description  we  have  been  considering  ;  the 
reason  which  he  gave  was  that  the  principal  thing,  viz.  the  trust,  did 
not  belong  to  the  Common  Law,  but  to  the  Court  of  Chancery. 

But  there  are  cases  in  which  the  Courts  of  Law,  particularly  in  the 
action  of  assumpsit,  hold  jurisdiction  to  enforce  conscientious  obliga- 
tions in  the  nature  of  trusts.  Cases  of  Bailments  afibrd  one  important 
example.  A  depositum  or  bailment  is  defined  to  be  that  which  is 
committed  to  the  credit  and  faithfulness  of  a  man  to  keep  safely  to 
the  use  of  him  that  delivereth  it,  to  the  end  that  it  may  be  restored 
when  he  shall  call  for  it,  and  in  the  one  is  the  property  and  in  the 
other  the  trust  (e).  A  nice  and  curious  system  of  equitable  rules  as  to 
Bailments  has  been  constructed,  principally  on  the  basis  of  the  Roman 
doctrines  in  regard  to  depositum,  introduced  or  brought  into  notice  by 

(a)  1  Rol.  Abr.  108,  I.  35,  45.  next  Chapter. 

(b)  1  Eq.  Abr.  384,  D.  note  (a)  ;    1   Vern.  (c)   1  Com.  Dig.  172,  B.  8. 

343,   note  (3),  418;    and  see  the   other  cases  (d)  Barnardiston  \.  Soame,  7  State  Trials, 

cited,   Lewin  on  Trusts,  p.  21.      The  same      443;  Raithby's  note,  1  Vernon,  344. 
course  was  adopted  as  to  Legacies,  v.  infra,  (e)  Fulbeck,  part  1,  p.  55  a. 
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Bracton  (a).  So  the  master  of  a  ship  is  held  as  strictly,  at  law,  to  the 
performance  of  the  charge  or  trust  committed  to  him,  as  he  would  in 
the  Court  of  Chancery,  and  the  same  equitable  rules  are  applied  and 
enforced  in  such  cases  by  the  Courts  of  Common  Law  so  far  as  the 
powers  of  those  courts  are  adequate  to  the  purpose  (b). 

An  executor  also  comes  before  the  Courts  of  Law  in  some  respects 
as  a  trustee,  and  the  doctrines  of  the  Court  of  Chancery  that  an 
executor  cannot  take  the  benefit  of  a  bargain  made  by  him  with  a 
creditor  of  the  estate,  as  being  inconsistent  with  his  trust,  has  long 
been  recognised  (c).  Many  other  instances  might  be  cited,  but  these 
will  suffice. 

I  now  proceed  to  the  subject  of  the  administration  of  the 
EFFECTS  OF  TESTATORS  AND  INTESTATES  undcr  the  directions  of  the 
Court  of  Chancery. 

(a)  "V.  int.  alia,  Coffffs  v.  Bernard,  2  hord  there  cited;  Gardner  v.  M'Cutcheon,  Rolls 
Raymond,  909-920 ;  particularly  the  passage,  1842,  4  Beavan,  p.  5:^4  ;  et  v.  supra,  Action 
p.  lii.  Theobald's   edit,  of  Sir  Wm.  Jones's      on  the  Case,  Part  I.  chap.  ix.  p.  245. 

Law  of  Bailments,  and  Dig.  xiii.  6,  5,  2,  &c.  (c)  Y.  B.  27  Hen.  VIII.  6,  Fitzherb.  J. 

(b)  Abbot  on  Shipping,  p.  146-7,  and  cases 
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CHAPTER  X. 


JURISDICTION    OF  THE   COURT    OF    CHANCERY    IN   THE   ADMINIS- 
TRATION  OF  THE  ESTATES  OF  TESTATORS  AND  INTESTATES. 

Section  I. — Grounds  of  the  Jurisdiction  as  regards  Personal  Estate. 

Section  II. — Suits  in  Chancery  by  Creditors. 

Section  III. — Suits  by  Legatees  and  Next  of  Kin. 

Section  IV. — Peculiar  Doctrines  of  the  Court  of  Chancery  in  the  Administration  of 

the  Effects  of  Testators  and  Intestates — Equitable  Assets. 
Section  V. — As  to  securing  the  Trust  Fund. 


Section  I. —  Grounds  of  the  Jurisdiction  as  regards  Personal  Estate. 

The  Court  of  Chancery  has  from  an  early  period  exercised  jurisdic- 
tion over  executors  and  administrators,  to  compel  the  due  adminis- 
tration of  the  personal  estate  of  deceased  persons,  in  favour  of  cre- 
ditors, legatees,  and  other  persons  who  had  a  beneficial  interest  in  the 
estate  (a). 

In  modern  times  it  appears  to  have  been  considered  that  the  ground 
of  this  jurisdiction  was  the  execution   of  a  trust  {h) ;     but  it   would 


(a)    The  bills  were  frequently  filed  by  one 
executor   against   his   co-executors    (see  The 
Calendars,  ii.  23,  temp.  Hen.  VI.  &c.).  What 
passed  at   the  hearing  of  one  of  these   suits 
{temp.   Hen.  VII.)   in   which  C.  J.  Fineux, 
then  a   Serjeant,  no  friend  of  the  court,  was 
counsel,  though   there   was  no   decision,  was 
thought  worthy  of  finding  a  place  in  the  Year 
Books  (4  Hen.  VII.  fol.  5)  ;  not,  however,  as 
may  be  guessed,  with  a  view  to  setting  up  the 
Chancellor  or  his  court  in  the   estimation  of 
the  common  lawyers  of  that  day,  or  of  future 
ages.     In  substance  it  was  this — One  of  two 
executors,  in  collusion  with  a  debtor  to  the 
estate,  released  him,   so  that  there  were  not 
sufficient  assets  of  the  testator  to  answer  the 
purposes  of  the  will.    The  co-executor,  having 
no  remedy  at  law,  filed  a  bill  against  him  and 
the  debtor,  for  relief.     The  Chancellor,  Arch- 
bishop Morton,  intimated   his   opinion,    that 
this   was  a   proper  case   for   relief.     "  Nul- 
lus,"  said  he,  "  recedat  a  Curia  Cancellarise 
sine  remedio."    On  which  Fineux,  as  counsel 
for  the  defendants,  insisted  there  was  no  re- 
medy— that  one  executor  had  complete  power 
over  the  estate  ;  one  could  do  what  all  could 
do,  therefore  the  release  was  a  complete  bar. 
If  aU  things  were  remediable  here,  there  would 
be  no  need  of  a  confessor.     Some  things  were 
to  be  left  to  the  confessor,  and  this  was  one. 
On  which  the  Chancellor  said,  "  Sir,  I  know 


that  the  law  is,  or  ought  to  be,  according  to  the 
law  of  God  (see  Lord  K.  Egerton,  Cary,  p. 
11)  ;  and  the  law  of  God  is,  that  an  executor 
who  is  evilly  disposed,  shall  not  expend  all  the 
goods ;  and  this  I  know,  that  if  he  do  so,  and 
do  not  make  amends  if  he  can,  he  will  be 
damned  in  hell,''  &c.  He  added,  that  to  give 
a  remedy  here,  in  such  cases,  was,  as  he  con- 
ceived, agreeable  to  conscience  ;  the  testator  in 
his  will  appoints  such  and  such  persons  to  be 
his  executors,  that  they  shall  dispose,  &c.,  so 
that  the  power  is  joint,  and  not  several,  and 
if  one  does  an  act  without  his  companion,  he 
does  it  without  authority,  the  only  authority 
being  that  which  is  conferred  by  the  will;  and 
it  is  against  reason  that  one  executor  shall 
have  all  the  goods,  and  alone  give  a  release  ; 
but  the  chancellor  gave  leave  to  have  the 
question  argued  again.  The  archbishop's  no- 
tion, that,  as  a  security  for  the  due  adminis- 
tration of  the  assets,  no  act  should  be  held 
good  in  which  all  did  not  join,  was  not  fol- 
lowed, as  regards  executors  (v.  int.  al.  Toth. 
151,  39  Eliz.  Ed.  1671)  ;  as  regards  trustees, 
it  was.  The  spiritual  part  of  this  judgment 
has,  as  before  mentioned,  also  attracted  Lord 
Campbell's  particular  attention,  v.  sup.  p. 367. 
(b)  Lord  Redesdale,  1  Scho.  &  Lef.  262; 
Lord  Hardw.  1  Atk.  491 ;  legacies  were,  as 
we  have  seen,  put  on  the  same  footing  as 
trusts,  by  the  Roman  law. 
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rather  appear  to  have  gradually  grown  up,  from  its  being  found  that 
there  was  no  other  tribunal  capable  of  doing  effectual  justice  to  all 
parties  interested  (a). 

Executors  and  administrators  were  bound  by  the  statute  of  Edward 
III.  to  account  before  the  ordinary,  but  he  was  to  take  the  account  as 
given  in ;  he  could  not  compel  them  to  vouch  or  verify  the  items, 
neither  could  a  creditor  falsify  such  account  in  the  spiritual  court  (b). 
A  legatee  might  falsify  the  account,  as  may  next  of  kin,  since  the 
Statute  of  Distributions  (22  &  23  Car.  II.  c.  10)  (c).  By  the  stat.  21 
Hen.  VIII.  c.  5,  §  4,  in  which  reign,  as  we  have  seen,  there  was  a 
strong  disposition  to  supersede  the  jurisdiction  of  the  Court  of  Chan- 
cery,— executors  and  administrators  were  rendered  liable  to  deliver  to 
the  ordinary  an  inventory  of  the  effects  of  the  deceased,  upon  oath  if 
required,  but  it  was  doubtful  whether  this  inventory  could  be  contro- 
verted there  (d). 

The  spiritual  court  endeavoured  to  compel  a  due  distribution  of  the 
residue  of  the  effects  of  intestates  to  the  relations,  or  to  pious  uses,  by 
taking  bonds  from  the  administrators  for  that  purpose.  But  these 
bonds  were  held  to  be  void ;  for  that  the  administrator  had  a  legal 
right  to  the  residue  (e)  ;  besides,  by  the  grant  of  the  administration, 
the  ecclesiastical  authority  was  gone  (/).  Thus  the  administrator  was 
enabled  to  retain  and  enjoy  the  residue  of  the  testator's  effects,  after 
payment  of  the  debts  and  funeral  expenses.  This  occasioned  the 
legislature  to  interfere;  and  by  the  stat.  22  &  23  Car.  II.  c.  10, 
explained  by  29  Car.  II.  c.  30,  it  was  enacted  that  the  ordinary 
should  be  enabled  to  proceed,  and  call  administrators  to  account  for 
and  touching  the  goods  of  persons  dying  intestate,  and  to  order  and 
make  just  distribution  of  what  remained  clear,  after  all  debts  and 
funeral  and  just  expenses  of  every  sort  first  allowed  and  deducted, 
(except  the  estates  of  femes  covert,  which  were  left  as  at  common 
law)  (g),  after  the  expiration  of  one  year  from  the  death  (A),  amongst 
the  wife  and  children,  or  children's  children,  if  any  such  be,  or 
otherwise  to  the  next  of  kindred  to  the  intestate,  in  equal  degree,  or 
legally  representing  their  stocks,  jpro  suo  cuique  jure,  according  to  the 
laws  in  such  cases,  and  the  rules  and  limitations  thereafter  set  down, 

(a)  V.  int.  al.  Cal.  ii.  33,  temp.  Hen.  VI.  (c)   See  Petit  v.  Smith,   1  P.  Wms.  p.  8, 

and  ib.  i.  p.   110,  temp.  Edw.  IV;  and  see  Holt,  C.  J. 

Mitford  on  Pleading,  125,  6,  137.  (/)  2  Bla.Comm.  515 ;  Williams'  Ex.  1169. 

{b)  See  Brown  v.  Atkins,  Sir  Geo.  Lee's  {g)   So  declared,  29  Car.  II.,  c.  3,  25.     The 

Casea,  by  Phillimore,  ii.  p.  1 .  husband   therefore   takes   the   whole  benefi- 

(c)  1  Salk.  315.  cially. 

\d)   See  2  Fonbl.  418,  and  3  Burr.  1922  ;  {h)  Though  the  shares  are  vested  from  the 

Swinburne,  p.  6,  §  20.  death,  2  P.  Wms.  442. 
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and  the  same  distributions  to  decree  and  settle,  and  to  compel  such 
administrators  to  observe  and  pay  the  same,  by  the  due  course  of  the 
ecclesiastical  law.  In  all  cases  where  the  ordinary  had  used  to  grant 
administration,  with  the  testament  or  will  annexed,  he  was  to  continue 
to  do  so,  and  the  will  of  the  deceased  in  such  testament  expressed, 
was  to  be  observed  in  such  manner  as  if  the  act  had  not  been  made  (a). 
Lord  Coke  held,  that  before  the  statute  such  a  mode  of  distribution 
was  binding,  in  conscience  at  least,  upon  the  executor  or  administrator, 
in  the  case  of  a  partial  or  total  intestacy  (b) ;  and  the  Court  of 
Chancery,  temp.  Jac.  I.,  in  some  instances,  as  when  there  was  a  large 
estate,  appears  to  have  enforced  this  conscientious  duty  against 
executors,  decreeing  that  the  residue  should  go  to  the  testator's 
kinsfolk,  and  to  charitable  uses  (c),  though  this  it  was  said  was  not 
warranted  by  law  (d). 

Section  II. —  Suits  in  Chancery  by  Creditors. 

The  jurisdiction  of  the  Ecclesiastical  Court  being,  as  before  men- 
tioned, defective  in  the  case  of  creditors,  rendered  it  necessary  for 
them  to  resort  to  the  Court  of  Chancery,  which  court  not  only 
required  the  executor  or  administrator  to  swear  to  his  account,  but, 
supplying  the  defects  of  the  ecclesiastical  law,  allowed  the  creditor  to 
contest  it.  The  court  also  decreed  payment  of  the  debt  where  there 
were  assets  (e),  and  which  the  Court  of  Chancery  by  its  process  for 
obtaining  discovery,  was  enabled  effectually  to  ascertain.  Suits  of 
this  description,  and  proceedings  upon  them,  are  found  in  the 
calendars,  from  the  reign  of  Edward  VI.  downwards  (/).  This  court 
was  necessarily  resorted  to,  in  order  to  recover  merely  equitable 
demands,  as  where  a  creditor  sought  to  enforce  an  equitable  security 
not  giving  any  legal  title,  and  on  which  therefore  there  was  no 
remedy  at  law ;  or  where  the  debtor  had  conveyed  or  devised  his 
property  on  a  special  trust  for  payment  of  his  debts  (^). 

Where  a  feoffee  to  uses  sold  the  estate  and  died,  there  was  no  remedy 
at  law  against  the  executors ;  but  from  the  time  of  Henry  VI.  at  least, 
the  cestui  que  trust  might  proceed  against  the  executors  in  this  court, 
for  payment  of  the  money  (h).    In  the  case  even  of  legal  debts,  where  it 

(a)  See  the  Act;  Williams  on  Executors,  p.  specialty,  "  but  of  very  trust,"  charging  assets 
1169  to  1171.  received:  there  is  an  answer,  but  no  decree, 

(b)  2  Bla.  Comm.  516  ;    2  Inst.  33.  vol.  i.  p.  110,  111.     It  appears  that  the  right 

(c)  Toth.  150,  1;    6  Jac,  1.  of  a  creditor  to  sue  in  Chancery  was  con- 

(d)  1  P.  Wms.  p.  7,  Holt,  C.  J.  sidered  as  settled,  temp.  Eliz.,  Gary,  p.  11. 

(e)  2  Fonb.  418,  9.  (ff)   See  Foley's  Case,  2  Freeman,  49. 

(/)   Cal.  vol.i.  p.  93.  Bill  against  executors  (h)  Case  temp.  Uen.  Yl.  cited  by  Lord  K. 

of  late  Bishop  of  Lincoln,  on  a  claim  without      Egerton,  Moore  552  ;    this  was  decided  with 
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was  necessary  to  provide  against  the  assets  being-  wasted,  to  the  injury 
of  the  creditors,  the  Court  of  Chancery  was  necessarily  resorted  to,  no 
other  court  having  adequate  powers  for  that  purpose  (a). 

Section  III. — Suits  by  Legatees  and  next  of  Kin. 

Down  to  a  comparatively  late  period,  the  Court  of  Chancery 
appears  to  have  hesitated  to  entertain  a  simple  bill  for  a  legacy, 
leaving  the  party  to  the  Ecclesiastical  Court  (Z>);  the  general  ground, 
that  the  executor  was  a  trustee,  does  not  appear  then  to  have  been 
considered  sufficient  (c)  j  but  the  suit  was  entertained,  where  it  was 
doubtful,  whether  there  was  sufficient  to  pay  debts  and  legacies  (t?),  or 
where  questions  arose  between  legatees  on  a  deficiency  of  assets,  as  to 
who  should  abate,  and  in  what  proportions,  and  where  there  was  a 
doubt  upon  the  construction  of  the  bequest  (e).  However,  many 
reasons  conduced  to  render  the  jurisdiction  for  enforcing  the  payment 
of  legacies  general. 

In  Chancery,  legatees  might  be  directed  to  give  security  to  refund, 
in  the  event  of  debts  turning  up  (/),  which  if  given  in  the  spiritual 
court,  could  not  be  enforced ;  and  where  there  were  legacies  given  to 
infants,  the  Court  of  Chancery  could  see  to  the  money  being  placed 
out  for  them  {g),  and  give  directions  for  their  maintenance  and  educa- 
tion out  of  their  legacies  {h).  So  legacies  due  to  married  women,  or 
to  women  who  afterwards  married  {i),  could  only  be  secured 
for  their  benefit  against  their  husbands  in  this  court.  Indeed  the 
Court  of  Chancery  went  so  far  as  to  restrain  the  husband  from  suing 
for  the  legacy  in  the  Ecclesiastical  Court,  till  he  had  made  a  compe- 
tent provision  for  the  wife  and  the  children  (y^).  Besides,  legatees 
were  not  entitled  to  the  payment  of  their  legacies  until  all  the  debts 
were  paid  ;  and  the  payment  of  debts  could  not  be  enforced  in  the 
spiritual   court.      For   these   reasons,   from   the  time   of  Charles  I., 

the  concurrence  of  all  the  justices  ;    (and  see  in  all  proper  cases,  without  giving  security, 

Onslow  V.  Onslow,  Gary,  p.  16,)  on  the  prin-  Anon.  1  Atk.  491  ;    3  My.  &  C.  41. 

ciple,  no   doubt,  that    "ex  ea   re  locupletior  (ff)  Horrell  v.    Waldron,   1   Vern.   26;    2 

ad  eum  hereditas  venerit,"  Dig.  iv.  3,  26.  Freem.  83;    at  v.  ib.  134  ;    2  Foub.  317. 

(a)  In  Reg.  Lib.  7  &  8  Eliz.  fo.  402,  there  {h)    Toth.   p.    111.      The    spiritual   court 

is  a  suit  for  this  purpose.  could  in  no  case  give  interest,  2  Freem.  83. 

{h)  Toth.    81,    44    Eliz.,    notwithstanding  {i)   Reg.  Lib.  A.  1595,  on  the  submission 

that  the  office  of  executor  was  treated  as  a  of  the  husband  to  jecwre  a  Jow/wre  to  his  wife, 

trust ;  see  Reg.  Lib.  A.  1595,  fo.  96.  the  legacy  due  to  her  was  paid  to  him. 

(c)   See  2  Fonbl.  316.  (k)   Tanjield  v.  Davenport,  l-i  Car.  1.,  Toth. 

{(l)    Kendall  v.    Byshopp,     Reg.    Lib.    A.  179;    according  to   the    modern  doctrine,    2 

1566-7,  fo.  50.  Fonbl.  317  ;   Free.  Ch.  548  ;    HUH.  Turner 

(e)  Toth.  113, 133.  1  Atk.  516  ;   Jewson  v.  Moulson,  2  Atk.  420  ; 

(/)  The  legatee  is  now  compelled  to  refund,  Meals  v.  Meals,  1  Dick.  373. 
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probably  earlier,  the  jurisdiction  was  entertained  in  all  cases  of  lega- 
cies (a),  and  the  pendency  of  a  suit  in  the  spiritual  court  for  the  same 
purpose,  was  held  to  be  no  objection  (Z>) ;  indeed,  as  before  and 
after  noticed,  in  some  cases  the  parties  were  restrained  from  suing 
there.  But  the  court,  as  has  been  observed  in  a  former  chapter,  acted 
in  regard  to  legacies  upon  the  rules  and  doctrines  which  had  prevailed 
in  the  spiritual  courts  (c)  which  were  those  of  the  Roman  law,  as  those 
courts  had  the  original  jurisdiction  as  to  legacies  {d).  Hence  a 
different  rule  was  applied  to  legacies  when  the  legatee  died  before  the 
time  of  payment  (e),  to  that  which  was  applied  to  a  portion  to  be 
raised  out  of  real  estate,  over  which  the  ecclesiastical  courts  had  no 
jui'isdiction  :  the  personal  representative  of  the  donee  was  entitled  to 
a  legacy  in  such  case  (/),  for  such  was  the  law  in  the  spiritual 
court;  but  not  to  a  portion,  for  that  was  governed  by  the  rules  of 
the  common  law  {g). 

It  may  be  convenient  to  state,  though  a  little  in  anticipation,  that  it 
also  became  the  course,  after  the  statute  of  distributions  (22  &  23  Car. 
II.)  for  the  Next  of  kin  to  apply  to  the  Court  of  Chancery  for  distribu- 
tion of  an  intestate's  estate  {h),  there  being  no  words  in  that  statute  to 
exclude  the  jurisdiction  of  that  court  in  the  case  of  an  intestacy,  and  that 


(a)  Toth.  226,  227,  Car.  I.,  2  Freem.  83,  be  settled  by  the  master  of  the  rolls,  in  case 

(1681)  and  see  2  Fonbl.  317.  they  differed.     The  questions  of  law  were  to 

{b)  Vide  infra,  Title  Injunction,  and  Mit-  be  submitted    to  such  of   the  judges  as    hie 

ford,  p.  256.  lordship  should  think  meet;    "and  that  his 

(c)  Even  of  policy,  as  in  regard  to  condi-  lordship  may  also,  if  it  shall  be  so  thought 
tions  in  restraint  of  marriage,  i/orre^/ V.  Wal-  convenient,  require  the  opinions  of  some  of 
dron,  2  Freeman  83.  However,  there  are  the  masters  of  this  court,  touching  such  of 
several  cases  in  the  registrar's  books,  temp.  the  said  cases  as  concern  their  law,  and  that 
Eliz.  where  (he  rule  of  the  civil  law  in  regard  then  the  said  opinions  of  the  said  judges  and 
to  such  conditions  is  not  in  any  way  adverted  masters  of  the  court  being  had,  both  the 
to,  thoughit  might  have  been  expected.  Where  matters  in  question  between  the  parties  may 
it  is  adverted  to,  the  court  appears  to  have  be  heard  together,  if  it  shall  so  please  his 
put  a  liberal  construction  upon  what  should  lordship."  Reg.  Lib.  A.  1595,  fo.  96,  jBacora 
be  considered  a  performance  of  such  condi-  v.  Boll.  That  this  was  for  the  purpose  of 
tions.  See  particularly  Farmer  v.  Compton,  their  reporting  what  was  the  doctrine  of  the 
1  Charles  I.,  1st.  Rep.  Ch.  2.  civil  law,     further   appears   from,    int.    alia, 

(d)  In  a  case  where  the  question  was,  Coult  v.  Countess  of  Rutland,  A.  1591,  fo. 
whether  a  legacy  was  conditional  or  absolute,  97,  A.  1580,  fo.  72  ;  indeed  the  practice 
it  was  referred  to  doctors  (masters)  in  civil  seems  to  have  been  universal.  V.«mj».  p.  523-4. 
law,  to  confer  with  two  other  doctors  (mas-  (e)  Horrellv.  Waldron,  2  Freem.  83. 
ters),  and  then  the  masters  were  to  attend  (/)  2  Freem.  89,  93,  94,  &  notes,  1  Vern. 
and  confer  with  the  M.  R.,  that  they  might  204. 

all  report  their  opinions  to  the  Lord  C.,  "  for  {g)  Ibid,  and  2  Freeman,  195,  271. 

that  the  same  controversy  standeth  upon  the  (h)   In  Toth.  226,  5  Car.  I.,  there  is  a  suit 

construction  of  a  legacy,"  Reg.  Lib.  A.  1591,  for    administration,    where    the    surplus    was 

fo.  97.      So  in  a  cause  partly  relating  to  a  given    to  next  of  kin.     There  the  claimants 

question  of  Ihw,  and  partly  to  legatory  mat-  were  by   the  decree  limited  to  those  in   the 

ters,  cases  as  to  each  of  the  questions  were  to  fourth  degree  ;    a  time  for  them  to  come  in 

be  prepared  by  the  council  on  both  sides,  to  was  fixed,  just  as  in  modern  decrees. 
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of  the  spiritual  court  being  as  it  was  said,  "  but  a  lame  jurisdiction"  (a) ; 
where  there  was  a  will,  and  the  residue  was  undisposed  of,  this  was 
necessary,  as  the  spiritual  court  had  in  that  case  no  jurisdiction  (6). 
Independently  of  these  considerations  the  superior  power  which  this 
court  had  of  compelling  discovery,  its  exclusive  power  of  effectually 
securing  the  effects  pending  the  litigation  (c),  and  of  binding  all 
parties  interested  by  its  decree  (d),  must  have  powerfully  operated 
to  establish  the  jurisdiction  of  this  court  in  all  these  cases.  As  the 
executor  was  liable  to  account  on  the  one  hand,  so  he  might  for  his 
indemnity  apply  to  the  Court  of  Chancery  to  administer  the  estate 
amongst  the  parties  interested  (e) ;  the  Court  of  Chancery,  from  the 
time  that  it  was  settled  that  one  alone  could  give  an  effectual  discharge 
in  equity  as  well  as  at  law,  considered  executors  as  liable  only  for 
their  own  receipts. 

The  executor  might  then,  as  now,  retain  a  debt  due  to  him,  so  as  to 
gain  a  preference  over  all  creditors  of  equal  degree  ;  but  a  legacy  to  an 
executor  then,  as  now,  had  no  preference  (/). 


Section  IV. — Peculiar  doctrines  of  the  Court  of  Chancery  in  the  admi- 
nistration of  the  effects  of  Testators  and  Intestators — Equitable  Assets. 

In  the  exercise  of  this  jurisdiction,  the  Court  of  Chancery  from  an 
early  period  departed  in  some  material  particulars  from  the  doctrines 
and  rules  which  prevailed  at  law,  in  other  instances  besides  that  of 
applying  the  rules  of  the  civil  law  to  the  construction  of  legacies;  thus 
laying  the  foundations  of  many  of  the  most  important  of  the  modern 
doctrines  of  the  court  in  the  administration  of  assets.  Thus,  as  has 
already  been  adverted  to  {g),  in  the  judgment  of  the  Court  of  Chancery, 
all  debts  not  secured  by  mortgage  or  lien,  whether  constituted  by  bond 
or  simple  contract,  were  taken  to  be  equally  due  in  conscience  {h), 
and  therefore  payable  pari  passu;  so  that  when  the  creditor  had  to 
resort  to  the  court  for  the  substantial  exercise  of  its  powers  to  realise 
the  fund  out  of  which  his  debt  was  to  be  paid,  or  in  the  language  of 
the  modern  cases  when  the  assets  to  which  the  creditors  resorted  for 


(a)  See  Pamplin  v.  Green,  2  Cha.  Ca.  95  ;  (e)  Treat  of  Eq.  ii.  p.  317  ;    Toth.   152. 

Matthews  v.  Newby,  1  Vern.   134.   2   Freetn.  6  Car.  I. 

189.  (/)  Butler  v.  Wallis,  2  Freem.  134. 

{b)  Petit  V.  Smith,  5  Mod.  247  ;    2  Fonb.  {g)  V.  su^ira,  p.  421. 

317,  419.  (/^)   Deg.  v.  Deg.  2  P.  Wras.  416,  creditors 

(c)  Mitf.  136.  158,  et  v.  inf.  as  to  securing  of  Sir  C.  Cox,  3  P.  Wms.  341  ;   Hickson  v. 
the  trust  fund.  Withnm,  1  Freeman  306  ;    and  see  Kidney  v. 

(d)  Mitford,  137.  Cousmaker,  12  Ves.  136, 155. 
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payment  were  equitable,  the  rule  of  conscience,  above  noticed,  was 
applied,  whatever  was  the  nature  of  the  debt  as  regards  its  rank  or 
priority  in  law  ;  but  when  the  suit  was  instituted  to  distribute  or 
administer  assets  that  could  be  reached  by  the  creditor  at  law,  that  is 
legal  assets,  and  the  Court  of  Chancery  was  only  applied  to  for  con- 
venience of  distribution,  then  the  rule  that  Equitas  sequitur  legem  was 
applied,  and  the  creditors  were  allowed  to  enjoy  the  rights  which  they 
were  entitled  to  at  law,  as  they  did  not  come  to  the  Court  of  Chancery 
to  constitute  for  them  any  right,  or  to  render  effectual  any  fund  by  its 
own  peculiar  powers  («) ;  thus  the  creditors  seeking  for  equity  against 
their  debtor's  estate  were  compelled  to  do  equity  as  between  themselves. 
An  executor  was  not  allowed  to  set  up  the  Statute  of  Limitations 
(21  Jac.  I.  c.  16)  against  a  legatee  as  a  bar  to  his  accounting;  in  this 
respect  he  was  treated  as  a  trustee  (b). 

The  making  a  debtor  the  executor  was  held  to  be  no  extinguishment 
of  the  debt  (c),  but  this  rule  as  first  established  was  only  acted  upon 
in  favour  of  those  who  claimed  as  creditors,  or  cestuis  que  trust  under 
the  will,  not  in  favor  of  next  of  kin  {d) ;  it  is  now  settled  that  in  equity 
the  debt  is  assets,  not  only  for  creditors,  and  general  legatees,  but  for 
the  residuary  legatee,  and  even  for  next  of  kin. 

The  executors  of  a  deceased  were  held  chargeable,  to  the  extent  of  the 
assets  received  by  them,  in  many  caseswhere  there  was  no  remedy  against 
them  at  law,  especially  in  cases  where  the  estate  of  the  deceased  had  been 
increased  to  the  loss  of  some  one  else  (e).  Thus  when  the  feoffee  to  uses 
had  sold  the  estate,  the  chancellor,  by  the  advice  of  all  the  justices,  hpld 
that  his  executors  were  liable  for  the  money  (/).  If  one  were  indebted  to 

{a)  See  Foly's  case,  2  Freeman,  49,  Lord  {d)2VTeeva.h2,'iio.h?,\  Philips  v.  Philips, 

Nottingham,  v. 3   Salk.  fi.  p.  11,  Rep.  temp.  Finch,  410,  1  Ch.  Ca. 

83.     Ram  on  Assets,  398,  ed.  1837.     Actual  292  ;  and  see  Pulteney  v.  Lord  Darlington, 

incumbrances,   operating    in    rem,    whether  1  Brown,  236. 

legal   or   equitable,    are,  generally  speaking,  (e)  So  an  action  was  given  against  the  heir 

payable  according  to  their  priorities,  see  Si-  by  the  Roman  law,  quatenus  ex  ea  re  locuple- 

mons  V.   Simons,  2   Freeman,   274  ;  Ram  on  tior  ad  eum  hereditas  venerit.     Dig.   iv.    3, 

Assets,  480  ;  Sharp  y.  Lord  Scarboro,  4  Yes.  26,  et  v.   Bracton,  cited  2  Inst,  441.     This 

538  ;    Story  on  Equity,  §  553.  principle    was    applied  in   Bishop   of   Win- 

(b)  Toth.  153.  276.  Now  by  stat.  3  &  4  M^  Chester  v.  Knight,  1  P.  W.  407,  to  waste 
IV.  §  40,  no  suit  can  be  brought  for  a  legacy  in  cutting  timber,  though  that  case  has  been 
payableoutofreal  or  personal  estate  (9  Simons,  disputed.  See  Parrott  \.  Palmer,  3  My.  & 
5G7)  but  within  twenty  years  next  after  a  pre-  K.  641,  Drewry  on  Inj.  166. 

sent   right   to  receive  it  shall  have  accrued,  (/)  Case  temp.  Hen.  VI.  cited  by  Lord  K. 

or  after  acknowledgment  of  the  right  by  pay-  Egerton,  Pobes  v.  Be7it,  Moore  R.  552,  case 

ment  in   part,   or  in  writing  ;  and  in   other  34  Hen.  VI.  Lord   Ellesmere,  p.  96  ;   Onslow 

respects  that  statute  has  set  bounds  to  actions  v.  Onslow,  Gary,  p.  16.     The  remedy  against 

and   suits  in   respect   of  legal  and   equitable  executors  for  their  testator's  breach  of  trust 

claims.     Williams,  1602,  3.  is  not  now  confined  to  cases  where  profit  has 

(c)  Toth.  115,  temp.  Car.  I.  This  was  been  derived,  Adair  \.  Shaiv,  1  &cho.  Scljet 
finally  settled  by  the  House  of  Lords,  a.  d.  272  ;  Williams  on  Executors,  1365. 

1649,  Nicholls  v.  Chamberlaine,  C.  R.  49. 
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another  on  simple  contract  without  writing  or  deed,  though  there  was 
then  no  remedy  at  law,  there  was  a  remedy  against  his  executors  in 
Chancery,  by  conscience  (a).  So  the  executors  of  a  guardian  in 
socage  were  held  liable  for  monies  received  for  fines  upon  leases,  sales 
of  timber,  &c.,  though  they  were  not  liable  at  law  (6).  So  an  executor 
where  he  had  received  assets,  was  ordered  to  pay  out  of  the  assets 
costs  adjudged  against  his  testator  (c),  and  soon  after,  the  executor  of  an. 
executor  was  held  liable,  in  this  court,  to  satisfy  a  devastavit,  that  is 
the  wasting  of  the  assets  of  the  original  testator  by  his  testator  {d), 
but  the  court  refused  to  make  the  testator's  assets  liable  for  a  mere 
trespass  (e)  or  for  waste  (/). 

Executors  were,  as  at  law,  so  far  considered  as  but  one,  that  one 
could  not  be  sued  without  the  other  {g),  and  all  must  be  made  defend- 
ants (/i),  but  contrary  to  the  rule  at  law,  one  executor  might  sue 
another,  "because  the  matter  was  testamentary  "  (i) ;  each,  as  it  was 
finally  settled,  could  give  receipts;  each,  therefore,  was  liable  only  for 
his  own  receipts  (k). 

The  remains  of  the  Roman  doctrine  as  to  benefit  of  inventory  may  be 
discovered  in  the  time  of  Charles  I.  An  executor  who  had  omitted  to 
exhibit  an  inventory,  was  charged  with  a  legacy  after  a  lapse  of  twenty 
years,  though  he  alleged  that  the  assets  he  had  received  were  insuffi- 
cient for  its  payment  {I).  Executors  were  charged  with  their  own 
receipts  and  defaults  only  (m).  The  heir  and  devisee  were  equally 
entitled  to  have  the  real  estate  relieved  from  the  payment  of  debts 
affecting  it,  out  of  the  personal  estate  (n). 

Section  V. — As  to  securing  the  Trust  Fund. 

Before  the  modern  practice  of  ordering  the  assets  in  hand  to  be 
paid  into  court  for  security  had  been  introduced,  executors  were  some- 
times ordered  to  put  in  good  security  ;  but  it  required  a  special  case 

(a)  7  Hen.  VII.  Ellesmere,  p.  105.  {g)  Cary,  p.  20,  8  Edw.  IV. 

(b)  Burghv.  Wentworth,  Carv  76,  18  Eliz.  (//)  8  Edw.  IV.,  9;  Brooke,  Conscience,  19. 

(c)  Tothill,  150,  A.  D.  1631.    '  {i)  Tothill,  137,30  Eliz.  ib.  150,  39  Eliz.; 
{(1)  Lord  Nott.,  2  Freeman,  142  a.  d.  1674,  and  see  Cal.  ii.  p.  23,   temp.  Hen.  VI.,  Feh 

the  Stat.  30  Car.  II.  c.  7,  has  since  made  the  brigge  v.  Damme. 

executors    or  administrators    of  an   executor  (k)  Tothill,  150,  ed.  1671. 

or  administrator  liable  for  the  devastavit  of  (/)  Tothill,  183,  15  Car.  I. 

their  testator  or  intestate  at  law.  Williams  on  (m)  Toth.    150,    151.       What  are    to   be 

Ex.  1357.  considered  as  their  receipts  and  defaults,  so 

(e)  Tothill,  151.   A  remedy  is  given  against  as  to  charge  them  personally,  has  become  a 
executors  by  3  &  4  Will.  IV.  c.  42,  for  injuries  most  important  subject,  which  will  be  con- 
done to  real  and  personal  property  by  their  sidered  in  the  next  volume, 
testator.  (w)    Smith   v.    Hopton,    1    Rep.    Ch.    83. 

(/)  Tothill,  153, 15  Car.  I.,  and  see  Drewry  Pockley  v.  Pochley,  1  Vern.  37. 
on  Injunctions,  165-7. 
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shewing  that  otherwise  the  trust  might  be  defeated,  for  it  was  held 
that  executors  were  not  to  be  compelled  to  put  in  bond  to  perform 
the  will  or  answer  legacies,  unless  it  appeared  that  they  had  either 
broken  their  trust,  or  that  they  "  be  decayed  "  since  the  testator's 
death,  "  for  at  his  death  it  seemeth  he  trusted  them  without  a  bond." 

It  has  since  become  a  general  rule  that  the  trust  fund  in  the  hands 
of  an  executor  shall  be  transferred  into  court  in  all  cases  at  the 
instance  of  any  party  interested  {a).  But  it  still  requires  a  special  case 
to  remove  a  trustee,  or  to  have  a  receiver  of  the  estate  put  over  him. 
We  proceed  to  the  subject  next  for  consideration,  according  to  the 
order  proposed,  namely.  Charities. 

(a)  See  Williams  on  Executors,  1614. 
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CHAPTER  XI. 

NATURE  OF  THE  JURISDICTION   OF  THE  COURT  OF  CHANCERY  AS 

TO  CHARITIES. 

Section  I. — Nature  of  Charities — Public  Trusts  distinguished  from  Private  Trusts. 
Section  II. — Original  Jurisdiction  for  enforcing  Charitable  Donations. 
Section  III. — The  Statute  of  Charitable  Uses,  43  Eliz, — Modern  Jurisdiction  of  the 
Court  of  Chancery. 


Section  I. — Nature  of  Charities.     Public  Trusts  distinguished 

from  Private  Trusts. 

A  charity,  in  the  sense  in  which  it  is  now  to  be  considered,  is  a  gift 
for  purposes  of  piety  or  charity,  and,  generally  speaking,  intended  to 
be  of  permanent  endurance.  Down  to  the  time  of  the  Reformation, 
but  more  particularly  the  reign  of  Edw.  VI.,  pious  and  charitable  gifts 
were  not  confined  to  the  founding  of  charities  and  schools,  and  providing 
for  the  poor,  and  other  purposes  which  had  in  view  the  benefit  of  a  suc- 
cession of  living  objects ;  they  were  extended  to  the  souls  of  the  founders, 
their  wives,  relatives,  and  friends  (a).  The  Reformation  abolished  or 
threw  into  disuse  gifts  for  the  latter  purpose  (5).  Gifts  for  charity, 
such  as  are  above  described,  are  plainly  trusts ;  but  they  are  trusts  of 
a  peculiar  nature,  for  there  is  a  marked  distinction  founded  in  the 
nature  of  things,  and  recognized  by  the  Roman  law  from  which  the 
doctrines  of  the  English  law  as  to  charities  were  deduced  (c),  between 
gifts  in  favour  of  individuals,  however  charitable  the  motive,  and  gifts 
for  charitable  purposes  in  the  sense  in  which  we  are  now  considering 
them,  or  between,  as  tiiey  have  been  respectively  named, p?iblic  and  pri- 
vate trusts(rf).  In  the  latter  case,  an  intended  bounty  which  wants  cer- 
tainty in  the  designation  of  the  person,  necessarily  fails,  for  on  whom 
is  it  to  be  bestowed?     But  where  the  gift  is  general,  as  for  the  poor 

(a)  See  Lj/on  v.  Howe,   temp.  Edw.  IV.      C.  C.  15. 

Cal.  ii.  p.  44.  (d)  Public  trusts  and  charitable  trusts  are 

(b)  See  1  Edw.  VI.  c.  14  ;  2  Roper  on  treated  as  equivalent  expressions.  Attorney 
Leg.  113  ;  7  Ves.  494  ;  Attorney  General  v.  General  v.  Aspinall,  2  My.  &  Cr.  618,  et  v. 
Mihmongers'  Company,  2  Beavan,  171.  1  Bro.  14  ;   White  v.  White, 

(c)  Lord  Thurlow,  White  v.  White,  1  Bro. 
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of  a  place  or  district,  objects  may  readily  be  found;  so  a  perfect  private 
trust  may,  from  its  very  nature,  be  varied  or  even  annulled  by  the 
persons  who  are  its  sole  objects;  but  a  trust  intended  to  be  permanent 
cannot  be  subject  to  the  will  or  caprice  of  those  who  for  the  time  being- 
may  be  its  objects;  so  the  rules  against  perpetuities  cannot  apply 
to  charitable  or  public  trusts,  which  in  most  instances  at  least,  from 
their  very  nature,  are  intended  to  be  perpetual  (a). 

Section  II. — Original  Jurisdiction  for  enforcing  Charitable  Trusts. 

Originally,  where  a  gift  for  a  charitable  or  pious  purpose  was  made 
in  a  will  of  personal  estate,  no  doubt  the  ordinary,  who,  as  before 
observed,  assumed  a  right  to  provide  that  a  portion  of  every  mavLS 
personal  estate  should  be  applied  for  pious  or  charitable  uses,  would 
see  to  its  execution  (&),  even  though  the  gifts  were  indefinite  and 
there  were  no  specific  objects  pointed  out,  as  where  the  gift  was  for  the 
poor  or  the  like  (c) ;  more  especially  as  the  Roman  law  afforded  ample 
precedents  for  the  establishment  and  regulation  of  such  charitable 
trusts  (c?).  So  where  gifts  of  personal  estate  were  made  by  act  inter 
vivos,  to  persons  capable  of  taking,  for  definite  charitable  purposes 
or  uses  ;  and  where  lands,  or  the  use  of  lands,  were  by  deed  or  will 
directed  to  be  applied  for  the  like  purposes,  the  Court  of  Chancery, 
apparently  under  its  general  power  to  enforce  the  performance  of 
trusts,  entertained  jurisdiction  of  trusts  of  this  description  equally  (e) 
as  of  private  trusts  (/).  Where  there  was  no  trustee,  or  where  there 
was  a  trustee  and  the  trust  was  indefinite,  as  for  the  poor  generally,  if 
applications  to  the  Court  of  Chancery  were  ever  made  and  sustained, 
as  some  high  authorities  have  maintained  (g),  it  must  have  been  at  the 
instance  of  some  person  on  behalf  of  the  king  as  parens  patrice  (//) ;  but 

(a)   White  v.  White,  7  Ves.  423  ;   1  Rop.  Hen.  VI.  ;   Lynn  v.  Hewe,  Cal.  ii.  44,  temp. 

Leg.  97  ;  Lewin,  p.  25.  Edw.    IV;    here    the    charitable    trust   was 

(6)  V.  sup.  p.  579  ;  and  2  Black.   Comm.  created  by  the  feoffees  in  trust  being  directed 

494.    Even  where  real  estate  was  conveyed  to  by  will  to  sell  and  apply  the  money  for  cha- 

an  use  that  could  not  be  executed.  LordBacon  ritable   and  pious  purposes.     In  the  16  Eliz. 

considered  that  it  should  go  to  pinus  uses.  1573,  Reg.  Lib.  B.  1574,  fol.  2(J7,  is  a  decree 

See  1  Eden,  p.  219.  confirming   a   report    of    the   Master  of    the 

(c)    Story,    Eq.    ii.    493  ;    Moggridge    v.  Rolls  and  others  to  whom  a  suit  for  enforcing 

Thackwell,  7  Ves.  36 — 69  ;  Mills  v.  Turner,  a  charity  trust  founded  by  will  was  referred. 
1  Meriv.  55.  94,  95.  {g)  V.  infra. 

{d)  See  the  Authorities,  Story  on  Equity,  (h)  See  Attorney  General  v.  Palmer,  I  Ch. 

ii.  491.  Ca.  158  ;  Sir  William  Blackstone  states  that 

(e)   Suit  as  to  land  granted  to  a  corporation  the  king,  as  parens  patriae,  has  the  general 

for  charitable  uses,  referred  to  the  Master  of  superintendence   of  all  charities,   iii.  p.  427, 

the   Rolls   to   take   order  that  the  profits  be  i.  e.  of  such  as  have  no  charter  to  regulate  them, 

duly  applied  according  to   the  intent  of  the  2  Fonbl.  208.     This  subject  will  be  entered 

donor.     Reg.  Lib,  A.  1594,  lb.  734.  upon  more  fully  in  the  succeeding  volume. 

(/)    W^akering  v.  Boyle,  Cal.  i.  57,  temp. 
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there  is  no  memorial,  at  least  amongst  the  records  that  have  yet  been 
published,  or  to  be  discovered  from  the  searches  that  have  been  made 
in  the  repertories  of  the  court,  of  any  information  on  behalf  of  the 
crown  in  the  Court  of  Chancery  for  such  a  purpose  before  the  time  of 
Elizabeth  (a). 

After  tlie  Statutes  of  Uses  and  of  Wills,  it  was  held  that  where  a 
feoffment  or  a  devise  was  made  to  a  person  having  a  sufficient  capacity 
to  take  as  devisee  (5)  to  a  charitable  use  (c),  though  indefinite  as 
to  objects,  as  for  a  free  school,  for  almsmen  and  almswomen  {d),  or  for 
the  poor  of  a  particular  place  (e),  the  feoffment  or  devise  was  good  at 
law.  Whatever  jurisdiction,  therefore,  the  Court  of  Chancery  liad 
exercised  in  cases  of  feoffments  to  charitable  uses,  in  such  cases,  seems 
to  have  been  in  a  great  measure  suspended,  and  the  parties  "made  out 
their  case  as  well  as  they  could  at  law"  (/). 

Still,  however,  there  was  nothing  to  exclude  the  Court  of  Chancery 
from  exercising  its  authority  under  its  general  jurisdiction  for  compel- 
ling trustees  properly  constituted  to  apply  the  rents  and  profits  of 
charity  estates  according  to  the  trust  reposed  in  them  (g).  It  seems, 
however,  that  no  bill  could  have  been  sustained  to  establish  a  charity 
which  was  void  at  law  for  want  of  a  sufficient  devisee  (h)  prior  to  the 
statute  43  Eliz.,  which  statute  it  will  be  proper  now  to  introduce. 

Section  III. — Stat.  43  £liz.  c.  4,  of  Charitable  Uses — Modern  juris- 
diction of  the  Court  of  Chancery  as  to  Charities — Mortmain  Act,  9 
Geo.  II. 

By  this  statute,  after  reciting  that  lands,  tenements,  rents,  annuities, 
profits,  hereditaments,  goods,  chattels,  money,  and  stocks  of  money 
had  been  therefore  given,  limited,  appointed,  and  assigned  ;  some  for 
relief  of  aged  and  impotent  and  poor  people  ;  some  for  maintenance  of 
sick  and  maimed  soldiers  and  mariners,  schools  of  learning,  free  schools, 
scholars  in  universities ;  some  for  repairs  of  bridges,  of  ports,  havens, 
causeways,  churches,  seabanks  and  highways;  some  for  education  and 
preferment  of  orphans,  for  relief,  stock,  or  maintenance  for  houses  of 

(a)  Lord  Loughborough's  judgment,  Aitor-  ment,  7  Ves.  494  ;  2  Rop.  Leg.  113. 

net/  General  v.  Bowyer,  3  Ves.  726 ;  but  see  (d)  Porter's  Case,  1  Co.  22  b.  34,  35,  Eliz. 

Just.  Baldwin's  judgment,  case  of  iSara^Zawe,  (e)   Case  of  Thetford  School,  8  Co.  130  ; 

Circ.  Court  Pennsylvania,  cited  2  Story,  Eq.  7  Jac.  I.  that   is  after  the  stat.  of  Charitable 

494,  ed.  1843,  ib.  495.  Uses,  but  not  founded  on  that  statute. 

{b)  For  at  law   devises  to  charitable  uses,  (/)   See  Lord  Loughborough's  judgment, 

generally  without  interposing  a  trustee  capti-  Attorn.  General^.  Bowyer,  3  Ves.  J.  714.  726. 

ble  of  taking,  were  void  under  the  geuerallaw.  {g)  See    Mitford,   101,  note  (g),  Attorney 

Ca.  of  Christ's  Coll.  1  W.  Bla.  91.  General  v.  Dixie,  13  Ves.  533  ;  2  Fonbl.  208, 

(c)  Not  superstitions,  for  then   such  uses,  note  (a).     See  the  case  from  Reg.  Lib.  1574, 

at  least  those   then  in  vogue,  had  been   sup-  fo.  267,  sup.  p.  588. 

pressed  by  23  Hen.  VIII.  c.  10  ;  1  Edw.  VI.  {h)  Lord  Nottingham,  then  Lord  K.  Finch, 

c.  14  ;  2  Fonbl.  217  ;  Sir  W.  Grant's  judg-  Anon.  1  Ch.  Ca.  267, 
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correction,   for  marriage  of  poor  maids,  for  aid  and  help  of  young 
tradesmen,    handicraftsmen    and    persons    decayed ;    and    others   for 
relief  or  redemption  of  prisoners  and  captives,  and    for   aid  or  ease 
of  poor  inhabitants  concerning  payments  of  fifteenths,    setting   out 
of  soldiers,    and   other   taxes,    which    lands,   &;c.,  had  not  been  em- 
ployed according  to  the  intent  of  the  founders  by  reason  of  frauds, 
breaches  of  trust,  and  negligence ;  for  redress  thereof  it  was  enacted 
in  substance,  That  it  should  be  lawful  for  the  Lord  Chancellor  or  Lord 
Keeper  to  award  commissions  under  the  great  seal  to  the  bishop  of 
every  diocese  and  other  proper  persons,  to  inquire,  by  the  oaths  of  a 
jury  and  by  other  lawful    ways  and    means,   of  all  gifts,   limitations, 
assignments,  and  appointments  aforesaid,  of  lands,  tenements,  rents,  an- 
nuities, profits,  hereditaments,   goods,  chattels,   money  or   stocks    of 
money,  and  of  the  abuses,  breaches  of  trust,  negligences,  misemploy- 
ments,  not  employing,  concealing,  defrauding,  misconverting  and  mis- 
government  in  respect  of  such  property  given,  limited,  assigned,  or 
appointed,  or  thereafter  to  be  given,  &c.  to  or  for  any  of  the  charitable 
or  godly  uses  therein  rehearsed  ;  and  upon  enquiry  had  to  set  down 
such  orders,  judgments,  and  decrees,  &c.,  as  that  the  lands,  &c.,  might 
be  duly  and  faithfully  employed  for  the  charitable  uses  and  intents 
before  rehearsed  for  which  they  were  given  ;   which  orders,  &c.,  not 
being  contrary  to  the   orders  of  the   founders  (a),  should  stand  firm 
and  good,  and  should   be  executed  accordingly  until  the  same  should 
be  altered  by  the  Lord  Chancellor,  &c.,  upon  complaint  by  any  party 
grieved,  §  1  ;  and  it  is  declared  that  the  Lord  Chancellor,  &c.,  shall 
and  may  take  such  orders  for  the  due  execution  of  all  or  any  of  the 
said  judgments,  orders,  and  decrees  as  to  them  shall  seem  fit  and  con- 
venient, §  9 ;  and  that  any  person  aggrieved  with  any  such  orders,  &c., 
may  complain  to  the  Lord  Chancellor,  &;c.,  for  redress  therein,  and 
upon  such  complaint  the  Lord  Chancellor,  &c.,  may,  by  such  course 
as  to  their  wisdom  shall  seem  meetest,  proceed  to  the  examination 
and  determining  thereof,  and   upon  hearing  thereof,   shall  and  may 
annul,  diminish,  alter,  or  enlarge  the  said  orders,  &c.,  as  to  them  shall 
be  thought  to  stand  with  equity  and  good  conscience,  according  to  the 
intent  and  meaning  of  the  founders,  §  10  (b).     The  large  and  com- 
prehensive terms  used  in  this  statute  gave  effect  to  many  charitable 
donations,  which  before  had  been  ineffectual,  as  regards  the  subject  of 
gift,  the  objects  and  the  mode  of  donation  (c). 

(a)  This,  says  Lord  Coke,  is  the  lapis  due-  thority  as  to  lands  within  the  county  Pala- 
titius.  tine.     There  is  also  power  to  award  Costs. 

(b)  See  2  Inst.  707—712.    The  Chancellor  (c)  See  Duke  on  Charitable  Uses,  84,  85; 
of  the  Duchy  of  Lancaster  had  the  same  au-  Bridgman,  355. 
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It  has  been  said  tliat  the  intent  of  the  statute  was,  that  where  the 
donor  was  of  capacity  to  dispose,  and  had  such  an  estate  as  was  in  any 
way  disposable  by  him,  all  defects  of  assurance  in  the  giver  or  receiver 
should  be  supplied  (a),  provided,  however,  such  uses  or  trusts  were 
declared  in  writing,  or  were  established  by  such  evidence  as  was  neces- 
sary in  other  cases  of  trust  (b). 

Since  the  passing  of  the  statute  of  Elizabeth  no  purposes,  not  within 
the  meaning  of  the  statute,  have  been  considered  as  charitable,  though 
coming  within  the  meaning  of  that  word  in  its  ordinary  acceptation  (c) ; 
indeed,  the  jurisdiction  and  doctrines  of  the  Court  of  Chancery  in 
regard  to  charities  or  public  trusts,  as  distinguished  from  private  trusts, 
have  been  considered  by  some  high  modern  authorities  to  rest  mainly, 
if  not  entirely,  on  this  statute,  and  not  on  the  original  jurisdiction  of 
the  court  (d). 

In  early  times  commissions  were  frequently  issued  under  this  statute, 
and  decrees  made  upon  them  (e) ;  and  after  the  passing  of  the  statute 
(43  Eliz.  c.  4),  it  was  doubted  whether  the  Court  of  Chancery 
could  give  relief  by  bill  in  cases  within  the  statute,  it  being  considered 
that  the  course  prescribed  by  that  statute,  namely,  by  a  commission, 
ought  to  be  observed  (/)  ;  but  this  difficulty  was  got  over  by  Lord 
Nottingham  (g),  who,  in  the  27  Chas.  II.,  held,  on  a  bill  to  establish  a 
charitable  devise  to  a  college  which  was  decided  to  be  void  at  law  for 
a  misnomer,  that  the  devise  was  good  as  an  appointment  under  the 
statute  of  Elizabeth  ;  and  he  established  the  charity,  saying,  however, 
that  before  the  statute  no  such  decree  could  have  been  made  (h).  Lord 
Keeper  Bridgman,  after  taking  notice  of  the  doubts  that  were  enter- 
tained as  to  the  jurisdiction  by  bill,  was  of  opinion  that  the  king,  as 

(a)  See  Eie parte  Hunffate,  3  Car.  I;  Toth.  jurisdiction   was    compounded    of    the   two, 

91  ;   Steward  v.  Firmin,  41  Eliz.  ib.  92,  and  Bailiff  of  Burford  v.  Lenthall,   2  Atk.  553 

other  cases,  page  93  to  96  ;  Tay  v.  Slaughter,  et  v.  15  Ves.  305  ;  2  My.  &  K.  581 ;  2  Story 

Prec.   Ch.  16;  Attorney   General  v.  Rye,   2  on  Eq.  534. 

Vem.  453,  and  the  cases  in Raithby's  Notes;  (e)  Toth.  91  et  seq.     "My  Lord  declared 

and  see  2  Fonbl.  212.  that  when  he  had  altered  or  confirmed  the 

{b)  Adlington  v.  Cann,  Barnardist.  130  ;  decree  made  upon  the  statute  of  43  Eliz.  the 
2  Fonbl.  211  ;  Attorney  General  v.  Bains,  decree  was  to  be  perpetual,  and  then  to  re- 
Prec.  Ch.  271 ;  2  Vern.  598,  where  Lord  main  in  the  petty  bag,  and  that  it  was  in  his 
Cowper  would  hot  hold  that  to  be  an  appoint-  power  to  make  a  decree  good  which  was  de- 
ment under  the  statute  which  was  intended  to  fective,"  ib.  92.  Many  of  these  decrees  have 
be  a  will,  but  was  void  as  a  will  not  being  been  brought  to  light  by  the  Reports  of  the 
attested  as  required  by  the  statute ;  but  see  Charity  Commissioners. 
2Fonbl.  212,n.(d),andstat.  34,35  Heu.VIII.  (/)  Attorney  General  v.  Newman,  before 
c.  5,  sects.  4,  5.  Sir  O.  Bridgman,   1   Ch.  Ca.  157  ;  2  Fonbl. 

(c)  Sir    W.    Grant,    Morice  v.  Bishop    of  209  ;  2  Story,  497,  n.  (2). 

Durham,  9  Ves.  405;   2   Roper  Leg.   Ill,  (g)  Lord  Keep.   1674;  Ld.   Ch.  1675   to 

112.  215.  222  ;  2  Story  on  Equity,  503,  4,  5.  1682. 

(d)  See  Mills  v.  Farmer,  1  Mer.  55.  86.  (h)  Anon.   1  Ch.  Ca.   267  ;  2  Fonbl.  Eq. 
94.  100 ;    2  Story  on  Eq.  502,  note  (2),  506.  210,  et  v.  West  v.  Knight,  1  C.  C.  134. 
Lord  Hardwicke  considered  that  the  modern 
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pater  patrice,  might  inform  for  any  public  benefit  for  charitable  use, 
even  before  the  statute  (a). 

After  the  time  of  Lord  Nottingham  informations  for  establishing 
charities,  being  favoured  by  the  successive  judges  of  the  court,  came 
into  very  general  use,  and  having  been  found  far  more  effectual  than 
proceedings  by  commission,  the  latter  have  for  a  long  time  fallen 
wholly  into  disuse. 

The  modern  jurisdiction,  so  exercised,  is  now  generally  treated  as  a 
mixed  jurisdiction,  compounded  of  the  general  jurisdiction  of  the 
Court  of  Chancery  over  trusts,  and  the  prerogative  jurisdiction  com- 
mitted to  the  Chancellor  by  the  sovereign  as  parens  patria,  he  having 
in  that  character  a  general  superintending  power  over  public  interests 
where  no  other  person  is  intrusted  with  that  power  (b). 

It  is  proper  to  observe,  a  little  by  anticipation,  that  it  was  found  ne- 
cessary in  later  times  to  set  bounds  to  charitable  donations  ;  for  the  legis- 
lature, finding  that  the  political  ends  of  the  statutes  of  mortmain  were 
frequently  defeated,  and  the  just  claims  of  kindred  passed  over,  by 
large  and  improvident  dispositions  being  made  by  languishing  and 
dying  persons,  it  was  enacted  by  the  statute  9  Geo.  II.,  ch.  36,  That 
no  manors,  lands,  or  tenements,  rents,  advowsons,  or  other  heredita- 
ments, corporeal  or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of 
money,  goods,  chattels,  stocks  in  the  public  funds,  securities  for  money, 
or  any  other  personal  estates  whatsoever,  to  be  laid  out  in  the  purchase 
of  lands,  &:c.  shall  be  given,  granted,  aliened,  limited,  released,  trans- 
ferred, assigned,  or  appointed,  or  anywise  conveyed  or  settled  to  or 
upon  any  person  or  persons,  bodies  politic  or  corporate  or  otherwise, 
for  any  estate  or  interest  whatsoever,  in  trust,  or  for  the  benefit  of  any 
charitable  uses  whatsoever,  unless  by  deed  indented,  executed  in  the 
presence  of  two  witnesses,  twelve  calendar  months  before  the  death  of 
the  donor  or  grantor,  including  the  days  of  the  execution  or  the 
death,  and  enrolled  in  the  Court  of  Chancery,  within  six  months  after 
its  execution ;  and  unless  such  stocks  be   transferred  in   the  public 

(a)  Attorney   General  v.  Newman,   1   Ch.  expressions  ;    Lord   Nortliington,    according 

Ca.  157.  In  the  case  of  Charity,  said  Sir  Jos.  to  one  report,  supposing  that  there  had  been 

Jekyll,  2    P.  Wms.  103.   119,  the  V.\r\g,  pro  an  original  jurisdiction   to   supply   defects  in 

bono  publico,  had  an  original  right  to  superin-  conveyances  to  charitable  uses. 
tend  the  care  thereof,  so  that  abstracted  from  (i)   Sup.  p.  588,    1  Ch.  Ca.  157,    Corp.  of 

the  statute  of  Elizabeth,  and  antecedent  to  it,  Burford  v.  LenthaU,  2  Atk.  552  ;  Lord  K. 

as  well  as  since,  it  has  been  e2;erj/  day's  practice  Bridgman,  1  Ch.  Ca.  157  ;   Lord  Somers,  Cary 

to  file  informations  in  Chancery  in  the  Attor-  v.  Bertie,  2  Vern.  343  ;    Attorney  General  v. 

ney  General's  name  for  the  establishment  of  iVfa^^/^e^t'S,  2  Levinz,  167  ;  and  see  Moygiridge 

Charities.     Lord  Hardwicke  {Attorney  Gene-  v.  Thackwell,  7  Ves.  70.  83,  where  this  case  is 

ral  V.   Middleton   (1751),   2   Ves.    327)   and  observed  upon  by  Lord  Eldon  ;  2  Story  Eq. 

Lord  Northington  {Attorney  General  v.  Tan-  356  ;  and  3  Bla.  Comm.  208.  427. 
cred,  Amb.351,  1  Eden,  R.  10)  used  similar 
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books,  usually  kept  for  the  transfer  of  stocks,  six  calendar  months 
before  the  death  of  such  donor  or  grantor,  including  the  days  of  the 
transfer  and  death,  and  unless  the  same  be  made  to  take  effect  in  pos- 
session for  the  charitable  use  intended  immediately  from  the  making 
thereof,  and  be  without  any  power  of  revocation,  reversion,  trust,  con- 
dition, limitation,  clause,  or  agreement  whatsoever,  for  the  benefit  of 
the  donor  or  grantor,  or  of  any  person  or  persons  claiming  under  him  ; 
provided  always,  that  such  limitations,  &c.  shall  not  be  construed  to 
extend  to  any  purchase  or  transfer  made  for  valuable  consideration. 
The  statute  then  declares  all  other  gifts,  grants,  conveyances,  transfers, 
&;c.  to  be  null  and  void,  with  a  proviso  that  it  shall  not  be  construed  to 
extend  to  the  two  universities,  their  colleges  (a),  and  the  scholars  upon 
the  foundation  of  the  colleges  of  Eton,  Winchester,  or  Westminster; 
such  exceptions  are,  however,  subject  to  the  proviso,  that  no  college 
shall,  from  June  1736,  be  at  liberty  to  purchase,  acquire,  receive,  take 
or  hold  more  advowsons  than  are  equal  in  number  to  one  moiety  of 
the  fellows  or  students  upon  the  respective  foundations  :  and  the  act 
further  provides.  That  nothing  therein  contained  shall  be  construed  to 
extend   to  the  disposition,  grant,  or  settlement  of  any  estate,  real  or 
personal,  situate  in  Scotland.     "  It  is  not  a  little  extraordinary,"  says 
Mr.  Fonblanque,  "that  an  act  so  distinctly  presenting  its  principle  and 
purpose,  should  have  given  rise  to  so  great  a  number  and  variety  of 
cases  as  this  act  appears  to  have  done.     Mr.  Highmore  has  brought 
them  together."     JNIr.  Fonblanque  has  stated  the  general  result  of  the 
cases,  to  which  for  the  present  I  beg  leave  to  refer  the  reader  (b). 
The  subject  next  in  order  is  that  of  the  Equitable  rights  of  Mar- 
ried Women  according  to  the  doctrines  of  the  Court  of  Chancery. 

(a)  This  exception  applies  only  to  colleges      1    Eden's  Rep.    16;    but  see  also  Attorney 
then  established,    and   to   devises    for   their      General  v.  Bowyer,  3  Ves.  728. 
benefit.     See  Attorney  General  v.   Tailored,  (/>)  2  Fonbl.  on  Equity,  p.  214  et  seq. 
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CHAPTER   XII. 

DOCTRINES  OF  THE  COURT  OF   CHANCERY  IN   REGARD  TO 

MARRIED  WOMEN. 

Section  I. — Introduction — Doctrines  of  the  Common  haw  and  of  the  Ecclesiastical 

Courts  as  to  the  relation  of  Husband  and  Wife. 
Section  II. — Doctrines  of  the  Court  of  Chancery  as  to  the  rights,  Sfc,  of  Married 

Women — Trusts  of  Property  for  their  separate  use. 
Section  III. — Miscellaneous  Doctrines  as  to  Married  Persons — Married  Women  parties 

to  suits  in  the  Court  of  Chancery. 


Section    I. — Introduction — Doctrines  of  the  Common  Law  and  of  the 
Ecclesiastical  Courts  as  to  relative  state  of  Hushand  and  Wife. 

It  may  be  proper  to  remark  that  at  the  Common  Law  husband  and 
wife  have  been  always  treated,  with  some  few  exceptions  (a),  as  one 
person  (5);  the  very  being  or  legal  existence  of  the  woman  is  suspended 
during  the  marriage,  or  at  least  is  incorporated  with  that  of  the  hus- 
band, under  whose  wing  and  cover  she  performs  everything  (c).  One 
of  the  consequences  of  this  union  was,  as  we  have  seen,  that  the  wife 
could  not  at  the  common  law  take  anything  of  the  gift  of  her  hus- 
band {d) ;  and  her  legal  existence  being  as  it  were  suspended,  she 
cannot  at  law  bind  or  affect  her  rights  by  contract,  however  valuable 
the  consideration  (e). 

By  the  Roman  law  husband  and  wife,  unless  the  marriage  were  ac- 
companied by  the  conventio  in  manum,  in  which  case  there  was  a  com- 
plete unity  of  persons,  as  at  the  Common  Law,  were  distinct  persons  ; 
they  might  have  separate  estates,  and  they  might  have  separate  rights 
and  interests  as  regards  contracts,  debts,  and  injuries  (/). 

(a)  Thus  she  might  pass  her  interest  in  land  (e)  1  Bla.  Comm.  wJi  sttj». 

by  a  fine,    though  by  that  means  only,    18  {d)  Sup.  p.  456. 

Edw.    IV.    118,    EUesmere,  p.  89;    indeed,  (e)  ^\a..  Comva.  nbi  sup. 

her  rights  in  real  estate  generally  constitute  a  (/)  V.  sup.  p.  302-3,  and  see  Mr.  Long's 

qualification  of  the  rule;  so  by  the  assent  of  article   "Marriage,  Roman,"   Diet,  of  Anti- 

her  husband  she  might   make  a  will  and  ap-  quities.     There   is  an  error  in  Blackstone's 

point  executors,  4  Hen.  VI.  &c.  C.  P.  Coop.  reference,  Comm.  i.  444.   The  remains  of  the 

Append.  524,  526  &  527.  ancient  Roman  law  as  established  in  Britain 

{b)  1  Bla.  Comm.  442.     "  His  wife  and  he  is  discoverable  as  respects  husband  and  wife. 

be  but  one  person  in  the  law,"  Litt.  §  168.  By  the  custom  of  particular  places,  as  York, 


Doctrines  of  the  Court  of  Chancery  as  to  Married  Women.      595 

The  Roman  doctrine,  as  to  the  separate  character  of  the  husband 
and  the  wife,  has  been  adopted  by  the  Ecclesiastical  Courts,  so  that  a 
married  woman  may  there  sue  and  be  sued  without  her  husband. 

Section  II. — Doctrines  of  the  Court  of  Chancery  as  regards  the  Rights 
and  Property  of  Married  Women. 

The  protection  which  the  law  afforded  to  the  husband  and  the  wife 
in  respect  of  her  individual  acts  was  equally  afforded  in  the  Court  of 
Chancery;  every  act  done  by  a  woman  during  coverture,  with  the  ex- 
ception of  a  will  made  by  the  assent  of  her  husband  of  her  personal 
chattels  (which  was  in  her  favour),  and  her  acts  by  matter  of  record, 
as  by  fine,  were  considered  equally  void  in  Chancery  as  at  law  (a).  Thus 
in  the  7th  Edw.  lY.  it  was  held  by  the  Chancellor  (Nevil,  Bishop  of 
Exeter),  the  judges  of  the  one  bench  and  the  other  having  been  called 
in  to  assist,  that  although  a  married  woman  had  received  the  purchase 
money  for  an  estate  held  by  a  feoffee  to  her  use,  and  the  feoffee  had 
infeoffed  the  purchaser  at  the  request  of  herself  and  her  husband,  yet 
she  might  on  the  death  of  her  husband  recover  the  value  of  the  estate 
by  subpoena  from  her  feoffee ;  and  that  the  estate  itself  might  be  re- 
covered by  the  wife  from  the  purchaser,  unless  he  could  protect  him- 
self by  the  plea  of  not  having  had  notice  that  she  was  a  feme  covert  (b). 
It  is  probable  that  it  was  mainly  by  reason  of  the  interference  of  the 
judges  that  the  Court  of  Chancery  adhered  to  this  doctrine  (c).  It 
would  appear  that  although  a  man  could  not  grant  his  tenements  to 
his  wife  during  coverture,  yet  that  he  might  create  an  use  in  favour  of 
his  wife  equally  as  of  a  stranger;  Lord  Coke  considered  it  to  be  clear  that 
such  an  use  would  be  executed  by  the  Statute  of  Uses  (c?),  though  in 
ancient  times  a  gift  to  a  stranger  for  her  use  was  held  void,  as  being 
against  the  policy  of  the  law  (e). 

But  the  first  direct  recognition  of  the  wife  being  capable  of  separate 
rights  during  coverture,  distinct  from  her  husband,  appears  in  the  in- 
stance of  the  wife  living  apart  under  a  deed  of  separation.  In  the  earliest 
recorded  case  part  of  the  proceeds  of  the  sale  of  the  real  estates  which 

the  wife  may  take  by  immediate  conveyance  (a)  Y.  B.  18  Edw.  IV.  fo.  11.  C.  P.  Coop. 

from  her  husband,  Fitz.  Prescription,  61  ;  12  525  ;  ib.  p.  527  ;  but  see  Toth.  160. 

Hen.  III.  Bro.  Custom,  56,  and  in  London  a  {b)  Brooke,  Conscience,  13,  Y.  B.   7  Edw. 

married  woman  may  trade   as   a  yeme  sole,  IV.  14,  C.  P.  C.  517. 

Lavie  v.  Phillips,  3  Burr.  1782  ;   and  a  feme  (c)  Tothill,  7  Jas.  I.  p.  162,  ed.  1671 ;  a 

covert  may  by  custom  have  an  action  within  case  decided  on  the  certificate  of  the  Judges. 

the  city,  Chamberlain  and  Thorpe's  case,  1  (d)  Co.  Litt.  112  a, 

Leon.  131.  (e)  Fleta,  iii.  c.  3 ;  C.  P.  Coop.  530. 
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had  belonged  to  the  wife,  in  the  sale  of  which  she  had  joined,  were  on  the 
separation  secured  in  the  names  of  a  trustee  for  her  separate  maintenance ; 
the  wife  in  her  own  name  instituted  a  suit  against  the  representative  of 
the  trustee  for  enforcing  the  trust,  the  defendant  demurred  on  the 
ground  that  the  husband  had  not  joined,  he  was  ordered  to  answer 
immediately  (a). 

In  the  reign  of  James  the  First  we  have  notices  of  the  court  having 
entertained  jurisdiction  to  secure  for  the  separate  use  of  a  married 
woman  property  that  had  been  given  for  her  personal  maintenance 
distinct  from  her  husband  (h).  It  "would  appear  that  shortly  afterwards 
it  became  no  uncommon  thing  for  a  wife  to  have  separate  property 
independent  of  her  husband  (c).  But  at  this  time  an  agreement  only 
that  property  should  be  at  the  separate  disposal  of  the  wife  as  against 
the  husband,  was  not  sufficient,  the  marriage  would  have  extinguished 
the  agreement ;  it  was  necessary  there  should  be  some  legal  assurance 
of  the  property,  binding  in  law  against  the  husband  (d).  In  one  case 
in  the  time  of  Charles  I.  the  court  assumed,  or  at  least  exercised  the 
jurisdiction  of  enjoining  the  husband  from  suing  in  the  Ecclesiastical 
Court  for  a  legacy  given  to  his  wife  till  he  made  a  competent  join- 
ture (e).  It  is  plain  therefore  that  the  capacity  of  the  wife  to  enjoy 
property  for  her  separate  use,  through  the  medium  of  a  trust,  was  fully 
recognised  ;  though  she  was  much  at  the  mercy  of  her  husband ;  for  in 
a  case  in  the  same  reign,  where  a  wife  by  her  next  friend  sought  to 
enforce  against  her  husband  a  marriage  agreement,  it  was  dismissed, 
because  no  precedent  could  be  found  of  a  feme  covert  suing  her  hus- 
band unless  i\\ey  were  separated  {f).  In  1695,  in  the  Chancellorship 
of  Lord  Somers,  this,  as  well  as  many  other  similar  difficulties,  had  been 
got  over,  and  from  that  time  it  has  been  competent  to  the  wife,  by  her 
next  friend,  in  all  cases  to  file  a  bill  to  enforce  her  equitable  rights 
against  her  husband  as  well  as  others  (<7). 

When  the  Court  of  Chancery  thus  established  that  the  wife  might 
have  a  separate  estate,  it  clearly  violated  the  laws  of  property  as  between 
husband   and  wife,  but  the  jurisdiction  seems  to  have  accorded  with 

(a)  SanJcy  v.  Golding,  22  Eliz.  Gary,  124,  (/)  Roe  v.  Lord   Newburgh,   15    Car.  I. 

and  see  Georges  v.  Chancie,  Tothill,  161  ;    15  Tothill,  161,  et  v.  ih.  160. 

Car.  I.  {g)  Drake  v.  Storr,  2  Freeman,  205.  There 

{b)  Tothill,  p.  158,  21  Jas.  I.  The  husband  a  bond  given  to  the  wife  in  contemplation  of 

was  an  unthrift.  marriage  having  become  void  by  the  subse- 

(c)  Tothill,  161,  14  Car.  I.    "A  wife  hath  quent  marriage,  the  court  ordered  the  husband 

a  stock  for  her  own  use,''  &c.  to  execute,  as  he  ought  to  have  done  origi- 

{d)  Nelson,  C.  R.  p.  16.  nally,  a  bond  to  trustees  for  her. 

(e)  Tothill,  14  Car.  I.  p.  179. 
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jDopular  feeling,  and  it  prevailed.  After  it  had  been  settled  that  a  wife 
might  enjoy  separate  estate  as  a  feme  sole,  the  laws  of  property  came  to 
be  attached  to  this  new  estate,  and,  as  part  of  such  law,  the  power  of 
alienation  belonged  to  the  wife.  This  power,  it  may  be  observed,  though 
in  anticipation,  was  found  to  be  destructive  of  the  security  intended 
for  such  property,  and  prohibitions  against  alienation  were  intro- 
duced ;  the  Court  of  Chancery  here  again  interfered,  and  by  another 
violation  of  the  laws  of  property,  supported  the  validity  of  such  prohibi- 
tions in  order  to  secure  to  the  wife  the  desired  protection  against  the 
marital  rights.  This  qualification  was  introduced  and  established  by 
virtue  of  the  power  of  the  Court  of  Chancery  "to  model  and  qualify 
an  interest  in  property  v»'hich  it  had  itself  created,  without  regard  to 
those  rules  w^hich  the  law  has  established  for  regulating  the  enjoyment 
of  property  in  other  cases"  (a).  The  power  of  disposition  of  real 
estate  by  loill  never  attached  to  the  wife's  separate  estate.  In  that 
respect  the  common  law  disability  was  continued.  Indeed  it  would 
have  been  a  violation  of  principle  to  have  opened  the  way  to  the  husband's 
influence  by  giving  her  such  permission  where  not  expressly  contracted 
for  or  bestowed  by  donor  ;  Femes  covert  were  expressly  excepted  in 
the  Stat.  34  &  35  Hen.  VIII.  c.  5  (6) :  However  her  will  of  lands  made 
in  execution  of  a  power  to  that  effect  is  good;  the  disability  is  a 
creature  of  civil  policy,  and  the  courts  have  permitted  it  to  be  dis- 
pensed with  at  the  pleasure  of  the  contracting  or  disposing  parties 
through  whom  the  property  is  derived  (c). 

An  attempt  was  made  in  the  Court  of  Chancery  to  carry  the  prin- 
ciple of  protection  given  by  the  common  law  to  the  wife  to  the  extent 
of  relieving  her  from  the  legal  effect  of  a  fine  on  the  ground  of  duress 
on  the  part  of  her  husband,  but  it  was  settled  that  the  court  could  give 
no  relief  (fZ). 

The  court  having  held  that  a  wife  might  have  separate  estate,  it  was 
but  just  that  the  court  should  bind  her  to  the  extent  of  making  that 
estate  liable  for  her  debts,  and  so  it  has  accordingly  been  settled  (e). 

{a)  "Lovii  CoittrihsivCfTullett  V.Armstrong,  (c)  See  Jarman  on  Wills,  33. 

4  M.  &  Cr.  390.  405.  {d)  Gary,  p.  6,  Doct.  &  Stud.  33.  154. 

(b)  A  feme  covert  could  only  make  a  will  (e)  Lord   Thurlow,    Hulme  v.    Tenant,    1 

of  personal  estate  with  the  assent  of  her  hus-  Bro.  21,   approved  Owen  v.  Dickinson,  1  Cr. 

band ;"  without  it  the  will  of  a  wife  was  a  void  &    P.   54.      Lord   K.   Coventry  held   that  a 

thing,"  Lord  Nottingham,  Chiswellx.  Blacker,  married  woman  living  separate  from  her  hus- 

2  Freeman,  79.     Yet  it  seems  to  have  been  band,  was  liable  to  repay  a  sum  of  money  that 

held,  15  Car.  I.,   that  if  separated  she  could  she  had  tortiously  seized,  and  he  held  that  in 

make  a  will,   Toth.  161,  ed.  1671.     The  new  that  case  her  husband  was  not  liable,   Plomer 

Act,  1   Vict.  2fi,  has  left  the  personal  dis-  v.  Dom,  Plomer,  1  Rep.  Ch.  37,  ed.  1736. 
abilities  of  the  wife  untouched. 
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Section  III. — Miscellaneous  Doctrines  as  to  Married  Persons — As  to 
Married  Women  parties  to  suits  in  the  Court  of  Chancery. 

Though  married  women  as  well  as  infants  were  protected,  neither 
coverture  nor  infancy  were  permitted  to  stand  in  the  way  of  substantial 
justice ;  both  were  bound  by  a  decree  made  against  them  (a).  In  some 
cases  the  husband  and  the  wife  were  ordered  to  do  acts  which  others 
had  a  right  to  require  of  them,  as  to  levy  a  fine  {h).  The  husband 
in  other  cases  was  ordered  indirectly  to  compel  his  wife  to  do  such  acts 
as  justice  required,  as  by  binding  him  in  a  recognizance  that  it  should 
be  done  (c).  In  others  he  was  directly  ordered  to  compel  his  wife  to 
do  such  acts,  as  to  levy  a  fine  {d).  The  husband  could  not  plead  for 
his  wife,  she  must  join  in  the  plea,  or  plead  for  herself  (e).  In  some 
cases  she  was  compelled  to  answer  alone,  in  respect  of  matters  charged 
against  her,  as  when  her  husband  was  in  the  galleys  {f)  ;  but  generally 
unless  divorced  she  could  not  be  sued  separately  from  her  husband  {g). 
The  next  subject  to  be  considered  in  the  order  proposed  is  that  of 
Mortgages. 

(a)  Toth.  159,  173,  v.  infra,  "  infants."  Cowdery  v.  Wray,  vii.  Jur.  988. 

(*)  Toth.  156  ;  ib.  124  ;  12  Eliz.  (e)  Toth.  136,  36  Eliz.  ;  ib.  p.  159. 

(c)  Toth.  156 ;  4  &  5  Edw.  VI.  see  1  Roper's  (/)  Gary,  p.  144,  22  Eliz.  ;  et  v.  Parn.  v. 
Husband  and  Wife,  2nd  ed.  p.  545.  ——,  1  Ch.  Ca.    296.     At  law,  a  wife  may 

(d)  Toth.  158,  to  compel  his  own  wife  and  sue  and  be  sued  as  a  feme  sole,  where  the 
another  man's  wife  to  levy  a  fine  ;   et  v.  ib.  husband  has  abjured  the  realm,  or  is  banished. 
237,  10  Jas.  I.     The  court  will  now  order  the  1  Bla.  Comm.  443  ;   see  the  note,  11th  edit, 
wife  to  do  acts  such  as  to  produce  deeds  re-  &  Qu.  and  2  Rop.  Husb.  &  W.  121,  2  ed. 
lating  to  her  separate  estate,  and  will  order  {g)  Reg.  L.  B.  1589,  fo.  575. 

the  husband  to  permit  her  to  do  them.     See 
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Introduction. 

Another  most  important  instance  of  the  exercise  of  the  powers  of 
the  Court  of  Chancery  to  control  the  maxims  and  principles  of  the 
common  law  by  the  principles  of  equity  and  conscience,  coupled  with 
that  of  public  policy,  is  afforded  by  the  jurisdiction  which  it  has 
established  in  regard  to  mortgages.  Though  this  jurisdiction  cannot 
be  said  to  be  founded  on  the  principles  of  trust  (a),  yet  it  is  so  nearly 
allied  to  the  jurisdiction  entertained  on  that  head,  as  regards 
permanent  trusts,  there  being  in  all  cases  of  mortgage  after  forfeiture, 
an  equitable  estate  or  interest  and  a  concurrent  legal  estate,  that  this 
has  been  considered  to  be  the  proper  place  for  its  introduction. 

This  jurisdiction  grew  up  by  degrees,  and  as  now  exercised,  is  of 
comparatively  modern  origin,  as  will  be  seen  by  what  follows ;  its 
growth  can  hardly  perhaps  be  satisfactorily  accounted  for,  without  a 
reference  to  the  corresponding  jurisdiction  which  was  exercised  by  the 
Roman  Prseses.  I  shall  therefore  introduce  the  subject  by  a  short 
summary  of  the  Roman  system  of  jurisprudence,  which  prevailed  in 
regard  to  mortgages. 

Section  I. — Doctrines  of  the  Roman  Law  in  regard  to  Mortgages. 

By  the  Roman  law,  whether  money  were  secured  by  the  mode  of 
Pignus,  that  is,  where  the  thing  pledged  was  delivered,  or  by 
Hypotheca,  where  the  charge  was  only  by  contract  either  in  writing 
or  by  word  (6),  the  property,  whether  moveable  or  immoveable,  was 
considered  merely  as  a  security ;  the  debt  was  the  principal,  the  pledge 
an  incident,  and  when  the  debt  was  discharged  the  pledge  was  extin- 
guished (c).  The  creditor,  (like  a  pawnee  at  common  law),  on  non- 
payment, had  a  right  to  sell  the  property  pledged,  unless  restrained  by 

(a)  V.  sup.  p.  432,  n.  a.  (c)  V.  int.  al.  Dig.  xx.  6.  6. 

{b)  Dig.  XX.  i.  4. 
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the  contract.  If  he  were  not  in  possession  of  the  thing  pledged,  he  might 
obtain  a  sale  by  application  to  the  Praetor  or  the  Prseses,  whether  it 
were  part  of  the  contract  or  not  (a) ;  but  a  tender  of  what  was  due  with 
interest  (5),  stopped  the  sale.  Where  there  was  more  than  one 
mortgagee,  to  use  our  own  expression,  he  who  was  prior  in  time  had 
precedence  in  payment,  though  the  thing  had  been  delivered  to  the 
one  who  had  made  the  subsequent  advance;  a  subsequent  mortgagee 
might  pay  off  the  first :  He  who  made  a  pledge  of  the  same  subject  to 
a  second  mortgagee,  without  giving  notice  of  the  prior  incumbrance, 
Avas  guilty  of  the  crime  of  Stellionate  (c).  On  the  money  being- 
repaid,  the  creditor  was  bound  to  restore  the  thing  pledged  (c/);  but 
where  different  things  were  pledged  to  the  same  person,  one  pledge 
could  not  be  redeemed  without  the  rest  (e).  It  seems  that  an  attempt 
was  made  to  restrain  the  right  to  redeem,  by  the  introduction  of  a 
stipulation,  that  if  the  debtor  did  not  pay  at  the  day  named,  the 
property  pledged  should  be  forfeited  to  the  creditor,  so  as  to  make  the 
contract  equivalent  to  what  an  English  mortgage  is  at  law.  The  Emperor 
Constantine,  on  the  ground  o^ public  policy,  declared  that  all  such  stipu- 
lations should  be  void,  as  originating  in,  or  tending  to,  oppression  {f). 
The  right  of  redemption,  therefore,  could  only  be  extinguished  by  sale 
or  the  sentence  of  the  Presses,  and  till  then  the  dominium  was  in  the 
debtor;  but  a  stipulation  that  the  creditor  should  have  the  property  at 
a  fair  estimated  price  was  good,  as  a  conditional  sale.  The  mortgagee, 
and  those  claiming  under  him,  could  not  acquire  a  title  by  prescrip- 
tion {g).  There  were  also  tacitcB  hgpotheccB,  answering  to  what  are  called 
liens  in  the  English  law ;  but  these  I  do  not  enter  upon  at  present. 

Section  II. —  The  Ancient  Doctrines  of  the  Common  Law  as  to 

Mortgages. 

Mortgages  and  pledges  of  land  and  of  chattels  have  been  already 
adverted  to  ;  they  are  particularly  mentioned  by  Glanville  (A). 

According  to  the  ancient  practice  of  the  king's  court  (curia  regis), 
where  as  before  mentioned  matters  of  this  description  were  properly 
cognizable,  when  a  person  had  perfected  a  pledge  of  a  chattel,  or  of 

(a)  Dig.  XX.  1.  5,  1.     This  is  one  of  the  viii.  18. 
most  immethodical  titles  in  the  Digest ;  ib.  (e)  Dig.  xx.  1.  19. 

XX.  4  ;  Cod.  viii.  14.  3  ;   ib.  28,  /.  8  &  14.  (_/)  Cod.  viii.  353,  and  note  (x)  bj' Gotho- 

{b)  Interest    might  be  obtained  in  proper  fred. 
cases,  in  all  contracts  boncE  fidei,  as  this  was,  {g)  Cod.  iv.  tit.  24.  10,  and  see  Art.  "  Pig- 

"  tarn  ex  obligatione,  quam  ex  officio  Judicis,"  nus,"   by  Mr.  Long,  Diction,  of  Antiquities, 

Dig.  xix.  2,  54.  and  Butler's  note  to  Co.  Litt.  No.  9G. 

(c)  The  statute  4  &  5  Will.  &  M.,  c.  16,  (//)  Lib.  x.  c.  C,  p.  252,  ed.  Beam.  v.  sup. 

made  such  an  act  penal.  p.  154. 

{d)  Dig.  XX.  4.  12;    Cod.  iv.  24.  11;  ib. 
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real  estate,  (of  moveables  or  of  immoveables,)  and  the  contract  was  that 
on  non-payment  at  a  certain  day  the  thing  was  to  be  forfeited,  on 
non-payment  the  thing  pledged  was  ahsolutely  forfeited ;  indeed  a 
court  of  law  could  not  do  otherwise,  as  regards  an  ordinary  mortgage 
of  real  estate,  than  adjudge  the  estate  to  the  mortgagee,  the  estate 
being  vested  in  him,  defeasible  only  on  a  condition  subsequent,  which 
had  not  been  performed  (a).  Where  the  pledge  was  of  a  chattel,  and 
there  was  no  specific  agreement  on  the  subject,  the  mortgagor  might 
be  summoned  by  writ  to  redeem  the  pledge,  and  if  he  did  not,  the 
pledge  was  adjudged  to  the  creditor;  on  the  debt  being  discharged, 
the  creditor  was  bound  to  return  the  pledge  without  any  deteriora- 
tion (b).  Originally  a  writ  was  given  for  the  recovery  of  a  thing  pledged, 
on  the  debt  being  paid  off  (c)  ;  afterwards,  where  the  subject  was  a 
moveable,  the  action  of  detinue  was  substituted  {d). 

Section  III. —  Origin  of  the  Jurisdiction  of  the  Court  of  Chancery  as  to 

Mortgages — Equity  of  Redemption. 

Denunciations  of  the  Clergy  against  Forfeiture  on  Non-payment  at  the  day — Ancient 
Jurisdiction  of  Courts  of  Law,  and  of  the  Court  of  Chancery,  as  to  Mortgages — 
Origin  of  Equity  of  Redemption — Foreclosure. 

The  doctrine  that  a  pledge  should  be  forfeited  on  non-payment  at 
the  day,  which  seems  to  have  prevailed  throughout  Europe,  was 
considered  by  the  clergy  so  inequitable,  that  at  the  Council  of 
Lateran,  A.  D.  1178,  temp.  Hen.  II.,  at  which  bishops  from  all  parts 
of  Christendom  attended,  it  was  declared,  (no  doubt  with  reference  to 
the  doctrines  which  Constantine  had  promulgated)  that  where  a 
creditor  had  been  paid  his  debt  and  expenses  out  of  the  profits,  he 
should  restore  the  pledge  to  the  creditor  (e). 

The  king's  court,  as  we  learn  from  Glanville,  took  no  cognizance  of 
agreements  to  pledge,  which  were  not  perfected  by  delivery ;  these 
were  left  to  the  Court  Christian,  as  cases  o^  fidei  Icesio,  of  which  that 
court  then  had  cognizance  (/)  ;  the  king's  court,  therefore,  took  no 
notice  of  questions  as  to  the  priorities  of  creditors,  by  way  of  mort- 
gage or  pledge,  where  the  legal  interest  did  not  pass  {g). 

(a)  See  Toomsx.  Chandler,  1  Freem.  3SG  ;  there  was  an  express  clause  of  forfeiture ;    it 

2  Lev.  IIG;  Bac.  Ab.  Covenant,  A.  mp.  p.  153.  could  not  Lave  been  required  in  other  cases. 

(6)  Glanv.    ed.    Beames,     254,  255,    25C  ;  (/)    So  late  as  8  Edw.  IV.   (Y.  B.  fo.   4) 

Bracton,  ii.  c.  6.  Bishop     Stillington,     Chancellor,    held    that 

(c)  Glanv.  p.  259,  ed.  Beames.  for  breach  of  faith,  {pro  Icesione  fidei)  a  man 

{d)  Y.  B.  9  Edw.  IV.  25,  &  see  21  Edw.  was  at  liberty  to  sue  either  in  the  spiritual 

IV.  19.  court  {Canoyiicd  Injuria),  or  else  in  the  Chan- 

(e)   Matt.   Paris,   114-5.     I  have  assumed  eery,  for  the  damage  occasioned  by  the  breach, 

that  this  was  intended  to  embrace  cases  where  {g)   Beames,  p.  257,  lib.  x.  c.  12. 
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Mortgages  of  lands  appear  to  have  been  common  in  tlie  time  of 
Hen.  VI.  and  Edw.  IV.  (or).  Sometimes  they  were  in  the  form  that 
the  feoffee  should  take  the  profits  till  the  mortgagor  paid  him  the  debt. 
Where  property  was  delivered  or  conveyed  as  a  security,  and  the  debt 
was  duly  paid,  the  Court  of  Chancery  compelled  a  redelivery  or  recon- 
veyance of  the  mortgaged  property  undei"  its  general  equitable  jurisdic- 
tion (6),  and  the  ancient  common  law  jurisdiction  appears  to  have  been 
superseded.  Where  the  condition  in  a  mortgage  deed  was  not  per- 
formed so  that  the  property  was  forfeited,  the  Courts  of  Law  continued 
to  adhere  to  the  ancient  doctrine,  and  would  not  allow  the  smallest 
liberality  in  the  construction  of  such  conditions  (c).  If  the  default 
happened  from  accident,  or  any  other  cause  that  afforded  grounds  for 
relief  under  the  general  jurisdiction  to  relieve  against  penalties  and 
forfeitures,  the  Court  of  Chancery  interfered  ;  or,  if  there  were  any 
other  acknowledged  equitable  ground,  as  a  collateral  agreement  that, 
notwithstanding  the  forfeiture,  the  mortgagor  should  have  a  right  to 
redeem  {d).  But  it  was  a  long  time  before  the  Court  of  Chancery 
could  obtain  jurisdiction  to  relieve  where  the  pledge  was  actually  for- 
feited, and  there  were  no  special  circumstances. 

It  is  stated  by  Sir  Matthew  Hale,  that  the  Parliament  in  the  14th 
Rich.  II.  would  not  admit  of  redemption  after  forfeiture  {e) ;  but  it 
appears,  on  reference  to  the  Parliament  Rolls,  that  the  case  re- 
ferred to  was  a  petition  addressed  to  Parliament  by  a  person  who 
alleged,  that  the  mortgage  money  had  heen  paid  before  the  time  :  all 
parties  were  ordered  to  attend,  and  on  debate  it  appeared,  "  as  Seignors 
du  Parliament,"  that  the  matter  was  cognizable  at  law ;  so  the  peti- 
tioner took  nothing  by  his  suit(/). 

The  general  jurisdiction  to  relieve  against  a  forfeiture  actually  in- 
curred appears  to  have  been  introduced  in  this  way.  Great  favour  was 
always  shewn  to  sureties,  even  at  law.  By  MagnaCharta,  c.  8,  the  pledge 
was  not  to  be  distrained  if  the  principal  debtor  were  sufficient  to  pay ; 
but  this  growing  troublesome  to  the  creditor,  it  fell  into  use  that  the 
pledge  should  be  bound  as  the  principal.  However,  it  seems  to  have 
been  considered  in  the  Court  of  Chancery,  that  where  a  person  gave  a 
mortgage  as  surety  only,  if  he  paid  the  debt  due  from  the  principal 
debtor  with  interest  even  after  the  day,  he  did  all  that  he  really  con- 

(a)  Reeves,  iii.  p.  338.  {d)  Y.  B.  9  Edw.  IV.  25,  C.  P.  Coop.  Ap- 

(J)   9  Edw.  IV.  25  Ellesmere,   87 ;   Cal.  i.  pend.  536  ;  Rainsford  v.  Logan,  Reg.  Lib.  B. 

67,  temp.  Edw.  IV.  Bill  for    reconveyance,  1693,  fol.  890,  is  a  similar  case. 

the  defendant  being  overpaid;  and  see  Cal.  (e)  Roscarrick  y.  Barton,  1  Ch.  Ca.  219. 

i.  p.  51.  (/)  Rot.  Pari.  vol.  iii.  No.  10,  p.  258,  9; 

(c)  See  Goodall's  case,  5  Rep.  95  ;   Wade's  Cruise,  ii.  p.  66,  4th  ed. 

case,  ib.  114  ;  Cruise,  ii.  65,  4th  ed. 
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tracted  to  do,  for  it  was  only  on  non-payment  that  he  was  to  be  called 
upon  ;  and  out  of  favour  to  him  the  rigid  doctrine  of  the  law  as  to  the 
time  of  payment  was  relaxed  (a).  Thus  an  advantage  was  given  to  the 
surety  that  the  principal  debtor  had  not,  for  he  could  only  obtain  relief 
on  grounds  that  were  applicable  to  forfeitures  generally  (b). 

From  this  time  down  to  the  reign  of  James  I.,  we  find  the  notion  of 
the  existence  of  a  general  equity  in  the  mortgagor  himself  to  redeem 
after  forfeiture,  gradually  gaining  ground  (c). 

At  length,  in  the  reign  of  Charles  I.  it  was  established,  that  in  all 
cases  of  mortgage,  where  the  money  was  actually  paid  or  tendered, 
though  after  the  day,  the  mortgage  should  be  considered  as  redeemed 
in  equity,  as  it  would  have  been  at  law  on  payment  before  the  day  ; 
and  from  that  time  bills  began  to  be  filed  by  mortgagees  for  the  ex- 
tinction or  foreclosure  of  this  equity,  unless  payment  were  made  by  a 
short  day  to  be  named  (d).  But  length  of  time  might  be  set  up  as  a 
bar  to  redemption  (e). 

The  principle  of  public  policy  acted  upon  by  Constantine  was  after- 
wards, under  the  name  of  Conscience,  imported  into  the  jurisdiction  of 
the  Court  of  Chancery,  in  regard  to  mortgages  (/) ;  for  it  became  an 
established  o-eneral  rule,  without  reference  to  the  circumstances  of  the 
case,  that  any  stipulation  made  by  the  mortgagor  at  the  time  of  ob- 
taining the  loan,  that  he  should,  on  any  prospective  event  or  state  of  cir- 
cumstances, lose  his  equity  of  redemption  (g),  or  even  by  which  interest 

(a)  See  1  Eden,  255,  Lord  Northington.  costs,  on  a  mortgage  forfeited  ;  and  in  default, 

(S)  Cary,   p.    16,    17.      Sir   George  Gary  that  the  mortgaged   premises  be  decreed  to 

greatly   disapproved  of   this    favour    to    the  the  plaintiff  to  be   sold,   1  Ch.  Rep.  18,    15 

surety,  as  being  unjust  to  the  creditor.     Mr.  Gar.  I. 

Norbury  also    (Hargr.    Law  Tr.   431)   states  (e)    Gird  v.  Towgood,   Nelson,   C.    R.  34. 

that    Lord    Ellesmere    would     never     relieve  In  that    case  there    had    been    twenty-seven 

against  a  penalty,  unless  in  the  case  of  extre-  years  undisputed  possession.    The  bill  having 

mity  or  accident,  and  then  only  on  payment  of  been  filed  after  such  a  length  of  time,  shews 

costs.     Mr,   Norbury  complains  of   the    rule  that    the  equity    of   redemption  in   ordinary 

having  been  relaxed  in  his  time  ;  and  he  re-  cases    was   fully   established.      Sir   J.  Finch, 

fers  to  the  practice  of  relieving  sureties  "  by  Lord   Keeper,  15   Car.  L,  declared  he  would 

bills  of  conformity  "  having  been  condemned  enforce  the  equity  of  redemption  to  the  tenth 

by  royal  proclamation  ;  he  adds,  that  but  for  generation,  even  against  those  who  had  con- 

the  surety  the  money  would   not  have   been  structive  notice  only,  Toth.  231.     It  was  this 

lent,  ibid.  p.  483.  that  Sir  M.  Hale  so  much  disapproved,  1  Ch. 

(c)  Collv.  Wood,   Reg.   L.    B,   1604,   fol.  Ca.  219. 

462,  is  a  decree  for  foreclosure  in  the  event  (/)  Lord  Henley,  2  Eden,  ubi  inf. 

of  the  mortgage  money  and  interest  not  being  ig)  "  For  necessitous  men  are   not,  truly 

paid  at  a  day  fixed  ;  the  decree  is  very  similar  speaking,  freemen,   but  to  answer  a  present 

to   a  modern  decree  for  foreclosure,  but  the  emergency  will  submit  to  any  terms  that  the 

mortgagee  is  stated  to  have  consented  to  give  crafty  may  impose  ou  them,"  Lord  Henley, 

up    the    land  on    payment  of  principal,   in-  Vernon  v.  jBe/Ae//,  2  Eden,  113  ;  Lord  Man- 

terest,  and  costs.  ners,     Goodman   v.    Grierson,    2   Ball  &    B. 

(d)  Emanuel  Collv.  Evans,  1  Ch.  Rep.  11,  278;  and  see  Coote  on  Mortgages,  p.  21  to 
1  Cha.  I. ;  How  v.  Vigures,  4   Cha.  I.,  is  a  27. 

decree  for  payment  of  principal,  interest,  and 
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should,  in  default  of  payment,  be  turned  into  principal,  should  be 
void  (a). 

The  jurisdiction  which  the  Court  of  Chancery  exercises  in  regard  to 

the  equity  of  redemption  of  mortgaged  premises,  so  far  as  regards  the 
co-existent  legal  rights,  is,  in  some  respects,  analogous  to  that  which 
it  exercises  as  regards  trust  estates,  where  the  mortgage  is  created  by 
a  deed  which  conveys  the  legal  estate.  The  court,  to  a  certain  extent, 
controls  the  exercise  of  the  legal  incidents  of  the  estate  or  interest 
which  is  acquired,  making  it  subservient  to  the  purposes  for  which  it 
is  assumed  that  it  was  created,  namely,  security  only ;  but  there  is  this 
material  difference,  that  the  holder  of  the  legal  estate  is  not,  as  in 
the  case  of  a  trustee,  completely  at  the  command  of  the  court,  for  the 
mortgagee  does  not  acquire  it  in  the  character  of  trustee,  or  for  the 
purposes  of  the  mortgagor  or  that  it  maj^  continue  to  be  subservient  to 
the  equitable  interest.  So  long,  however,  as  the  mortgagee  suffers  the 
equitable  interest  to  exist, which,  unlike  a  trustee,  he  mayat  hispleasure 
put  an  end  to  by  filing  a  bill  for  foreclosure,  the  Court  of  Chancery 
moulds  and  directs  the  enjoyment  and  transmission  of  that  equitable 
interest  according  to  rules  and  doctrines  of  its  own,  though  here  also 
taking  the  common  law  rules  as  to  property  as  its  guide,  just  as  in  the 
instance  of  a  trust  estate,  of  which  we  have  lately  treated.  The  estate 
in  the  hands  of  the  mortgagee  and  his  representatives,  is  considered, 
for  almost  all  purposes,  as  personal  estate  ;  the  equity  of  redemption 
is  treated  as  an  estate  in  the  land  (c),  and  as  having  all  the  qualities  and 
incidents  of  real  estate,  when  the  mortgage  money  is  paid  off  the 
mortgagee  becomes  in  the  nature  of  a  trustee  for  the  mortgagor,  but 
the  full  consideration  of  these  subjects  cannot  be  entered  upon  at 
present. 

The  jurisdiction  which  was  exercised  by  the  Spiritual  Court  {h)  in 
respect  of  successive  mortgages,  was  of  course  transferred  to  the 
Court  of  Chancery.  This  subject,  together  with  the  doctrines  as  to 
Equitable  mortgages,  which  were  of  later  introduction,  is  reserved 
for  the  second  volume  of  this  work. 

(fl)  "  As  tending  to  usury  and  oppression,"  and  Coote  on  Mortgages,  p.  43.     Mr,  Coote 

Chambers  v.  Goldwin,  9  Ves.  271,  2/2.  derives  the  doctrines   of  the  Court  of  Chan- 

{h)  V.  infra.  eery,  as  to  mortgages,  from  the  Roman  law. 
(c)  See  Casborne  v.  Scaife,    1    Atk.   602  ; 
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JURISDICTION  OF  THE  COURT  OF  CHANCERY  OVER  INFANTS  AND 

THEIR  GUARDIANS. 

Section  I. — Guardianship  at  the  Common  Law  and  by  Statute. 

Section  II. — Jurisdiction  of  the  Roman  Prcetor  and  President  of  the  Province  in 

respect  of  the  Persons  and  the  Property  of  Minors. 
Section  III.— Jurisdiction  of  the  Court  of  Chancery  over  the  Persons  and  Property  of 

Infants. 
Section  IV. — Rules  of  Practice  and  Procedure  in  suits  in  Chancery  as  regards  Infants. 


Section  I. —  Guardianship  hy  the  Common  Law  and  by  Statute. 

Guardian  of  Minor  holding  hy  Military  tenure — By  socage  tenure — Guardian  by  Custom 
— Guardian  by  nature — Guardian  for  Nurture — By  the  Statute  12  Car.  II.  c.  24. — 
Ancient  Jurisdiction  of  the  Court  of  Chancery  in  regard  to  Infants. 

The  jurisdiction  exercised  by  the  Court  of  Chancery  in  respect  of 
infants,  so  far  as  relates  to  their  property,  is  so  intimately  connected 
with  its  jurisdiction  for  enforcing  the  performance  of  trusts,  that  it 
may  properly  be  the  next  subject  for  consideration.  It  may  be  useful 
first  to  state  how  guardianship  stood  at  the  common  law. 

At  the  time  when  the  Court  of  Chancery  was  established  there  were 
several  kinds  of  guardianship  depending  upon  the  condition  of  the 
minor  in  regard  to  his  property.  On  the  death  of  a  feudatory  holding 
by  knight  service,  the  lord  was  entitled  to  the  custody  of  the  person 
of  the  heir  and  his  lands,  until  he  arrived  at  the  age  of  twenty-one ; 
the  lord  might  take  to  his  own  use  all  the  profits  which  belonged  to 
the  minor,  as  he  had  to  provide  a  substitute  to  perform  the  services, 
but  this  right  was  subject  to  the  obligation  of  maintaining  and  bringing 
up  the  minor  in  a  suitable  manner.  This  guardianship  therefore 
existed  for  the  benefit  of  the  lord  as  well  as  the  minor,  and  it  might 
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be  assigned  by  deed.  It  was  in  a  great  measure  to  avoid  this  descrip- 
tion of  guardianship,  amongst  other  feudal  burthens,  that  lands  were 
conveyed  to  uses,  so  that  the  equitable  interest  only,  to  which  these 
burthens  did  not  attach,  might  descend.  It  was  against  this  evasion 
that  the  statute  4  Henry  VII.  c.  17,  before  mentioned,  was  especially 
directed  ;  and  it  was,  as  we  have  seen,  one  of  the  grievances  put  for- 
ward in  the  preamble  to  the  Statute  of  Uses  (a).  Ultimately,  by  the 
statute  12  Car.  II.  c.  24,  as  before  noticed,  the  Court  of  Wards  and 
liveries  (5),  and  tenure  in  capite  and  by  knight  service  and  with  it 
guardianship  in  chivalry  was  abolished,  military  tenures  being  in 
general  turned  into  tenure  by  common  socage. 

Wardship  was  also  incident  to  tenure  in  socage,  but  as  there  was 
no  military  service  to  be  performed,  there  was  no  occasion  for  the  lord 
to  take  the  profits  in  order  to  provide  a  substitute  for  his  infant 
tenant  (c) ;  the  guardianship  in  this  case  therefore  went  to  the  nearest 
relations,  to  whom  the  inheritance  could  not  descend  (d).  Such  a 
guardian,  at  least  in  Littleton's  time,  was  in  the  nature  of  a  trustee ; 
lie  could  not  take  any  of  the  profits  to  his  own  use,  but  only  to  the 
use  or  profit  of  the  heir  (e),  and  of  this  he  had  to  render  an  account 
to  the  heir  on  demand,  but  not  till  after  he  had  accomplished  the  age 
of  fourteen  years ;  in  default  the  heir  might  then  have  an  action  of 
account  against  him  (f). 

If  a  stranger  entered  on  the  lands  of  an  infant  under  fourteen,  he 
was  equally  liable  to  be  charged  as  guardian  in  socage  (g).  The 
guardian  in  socage  does  not  appear  to  have  had  any  right,  as  such,  to 
interfere  with  the  chattels  of  the  minor. 

There  were  also  guardianships  bg  custom.  Thus  the  heir  of  gavel- 
kind lauds,  was,  until  the  age  of  fifteen,  which  is  still  the  full  age 
according    to  the  custom    of  Kent,   under  the   guardianship  of  the 

(a)  Hargrave,  note  11  to  Co.  Litt.  88  b  ;  Inst.  i.  17,  pr.  and  see  Fortescue  de  Laud, 
2  Fonblanque,  p.  226,  note  ;  Macpherson  on  cap.  40,  Co.  Litt.  88  b.  The  Roman  rule  was 
Infants,  p.  1  to  18  ;  that,  and  another  very  found  in  practice  to  be  of  fatal  consequence 
learned  and  accurate  work  by  Mr.  Chambers,  to  minors  ;  see  the  Commentary  of  Vinnius. 
has  left  little  to  supply  on  the  subject  of  (e)  Litt.  §  123,  "  Lucrum  facere  ex  tutela 
infants.  [tutor]  non  debet,"  Dig.  xxvi.  7.  58,  though 

(b)  The  management  of  the  King's  Wards  in  Bracton's  time  it  would  appear  that  the 
had  been  transferred  to  the  Court  of  Wards  oflSce  was  to  some  extent  one  of  profit,  fol. 
and  Liveries,  which  was  created  in  the  reign  91  a. 

of  Hen.  VIII.  (f)  Litt.  ubi  sup.      "  Officio  tutoris  in- 

(c)  Litt.  §  123 ;  2  Bla.  Comm.  88.  cumbit  rationes  actus  sui  conficere  et  reddere 

(d)  Lord  Ch.  Macclesfield  disapproved  of  pupillo  ;  cseterum  si  non  fecit,  aut  si  factas 
this  rule,  1  P.  W.  260,  it  was  contrary  to  the  non  exhibet,  hoc  nomine  judicio  tutelse 
rule  of  the  Roman  law  which  gave  it  to  the  tenebitur."  Dig.  xxvii.  3.  1,  3.  i.  e.  post 
next  male  relation  or  legal  heir.  Just.  Inst,  i,  pubertatem,  Inst.  i.  20,  7,  and  the  Comm. 
15  pr.   "  quia  plerumque  ubi  successionis  est  of  Vinn.  p.  107  b. 

emolumentum,  ibi  et  tutelse  onus  esse  debet,"  {y)  Litt.  §  124,  Co.  Litt.  89  b. 
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nearest  of  blood  to  whom  the  inheritance  would  not  descend  (a) ;  this 
description  of  guardian  was  also  liable  to  an  action  of  account. 

As  regards  Copyhold  Lands,  then  as  now,  who  should  be  the  guardian 
depended  upon  the  custom  of  the  manor,  but  whoever  takes  the  oflBce, 
he  is,  as  it  appears,  universallj'  in  the  nature  of  a  trustee  for  the  minor  (b). 

The  last  species  of  guardianship  by  custom  is  that  which  is,  or 
was,  till  it  fell  into  disuse,  exercised  over  orphans  within  the  City  of 
London,  and  in  otiier  cities  and  boroughs,  which  is  also  in  the  nature 
of  a  trust  (c). 

There  was  also  the  guardianshij)  of  the  father,  and  in  some  cases  of 
the  mother,  by  riature,  which  determined  at  twenty-one,  and  of  the 
father  and  mother  for  nurture,  which  determined  at  fourteen,  each  of 
which  extended  to  all  children  ;  however,  these  kinds  of  guardianship 
only  related  to  the  person  of  the  minor  {d). 

By  the  law  of  the  twelve  tables,  parents  were  authorised  to  dispose 
of  the  guardianship  of  their  children  by  will  (e),  and  there  are  some 
traces  of  testamentary  guardianship  in  England  even  before  the  statute 
of  12  Charles  II.  c.  24  (/),  which  is  now  to  be  noticed. 

That  statute  enabled  every  person  having  a  child  or  children  under 
twenty-one,  and  not  married  at  the  time  of  his  death,  by  deed  executed 
in  his  lifetime,  or  by  his  will  executed  before  two  witnesses  to  dispose 
of  the  custody  and  tuition  of  such  child  or  children  until  their  ages  of 
twenty-one,  or  for  any  lesser  time,  and  such  appointment  is  declared 
to  be  good  against  all  persons  claiming  as  guardian  in  socage  or  other- 
wise {g).  By  this  statute  the  guardian  so  appointed  may  recover 
damages,  but  for  the  use  of  the  child,  for  the  wrongfully  taking  away 
or  detaining  such  child,  and  may  take  into  his  or  their  custody,  for  the 
use  of  such  child,  the  profits  of  all  his  lands  and  hereditaments,  and 
also  the  custody,  tuition,  and  management  of  the  goods,  chattels,  and 

(a)  Macpherson,  p.  44.  12  to  Co.  Litt.   88  b.  though  this  has  been 

{b)  Ibid.  45 — 48,  Hargrave's  Note,  No.  16.  doubted. 
Co.  Litt.  88  b.  (e)  Dig.  xxvii.  3.  9,  1,  tit.  18.  1,  3. 

(c)  Co.  Litt.  88  b,  Macpherson,  49.  Lord  (/)  See  Macpherson,  chap.  v.  p.  68 — 71. 
Redesdale  considered  that  this  description  of  The  age  of  fourteen,  which  was  till  lately  the 
guardianship  must  have  had  its  origin  by  age  of  majority  for  disposing  of  personal 
grant  from  the  crown,  Wellesley  v.  Duke  of  estate,  and  for  other  purposes  by  the  custom 
Beaufort,  2  Bli.  N.  S.  124.  It  is  however  of  particular  places,  appears  to  have  been 
possible  that  it  may  have  devolved  with  modi-  another  of  the  customs  which  descended  from 
fications  from  the  time  when  the  municipal  the  Roman-British  institutions.  The  stat. 
magistrates  of  London  exercised  a  similar  7  Will.  IV.  &  1  Vict.  c.  26,  as  before  observed, 
jurisdiction  under  the  Roman  Viceroys.  has   abrogated  all  the  ancient  customary  law 

(d)  Bro.  Guard.  70,  8  Edw.  IV.  7.  Co.  under  which  infants  under  twenty-one  had  the 
Litt.  88  b,  and  see  Hargrave's  notes  12  &  13,  power  of  disposition  by  will  of  their  personal 
and   2   Fonbl.    244  ;    Comyn's  Rep.  28,   and  estate,  v.  supra,  p.  478. 

other  authorities,  cited  Macpherson  57  &  61,  (y)   "  Semper  legitima  tutela  testimentari?e 

to  66;  Mr.  Hargrave  considered  that  guardian-      cedit."     Dig.  xxvii,  3.  9,  1. 
ship   by  nature  extended  to  all  children,  note 
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personal  estate  of  every  such  child  till  the  age  of  twenty-one  ;  but  the 
custom  of  the  City  of  London  is  saved. 

From  this  time,  at  least,  guardianships  v^ere  of  two  descriptions, 
answering  in  many  respects  to  the  legitimce  and  testamentarice  tutelce  of 
the  Roman  law.  But  it  was  necessary  in  England,  as  well  as  in 
Rome,  to  provide  for  those  cases  where  there  was  no  tutor  either 
appointed  by  will  or  provided  by  the  law,  and  vhere  legal  guardians 
existed,  to  secure  on  the  part  of  such  guardians  the  due  performance 
of  their  trusts. 

The  Court  of  Chancery  has  for  a  long  space  of  time,  probably  from 
the  time  of  its  first  establishment,  assumed  this  jurisdiction  in  cases 
which  called  for  its  exercise.  This  jurisdiction  as  now  exercised  in 
regard  to  infants  has  been  the  subject  of  some  controversy  (a).  It 
exhibits  so  many  analogies  to  that  which  was  exercised  by  the  Roman 
Prsetors  that  I  have  thought  it  might  be  useful,  or  at  least  not  out  of 
place,  to  preface  the  account  I  am  about  to  give  of  the  general  features 
of  this  branch  of  the  jurisdiction  of  the  Court  of  Chancery  by  a  short 
summaiy  of  the  principles  on  which  the  jurisdiction  of  the  Roman 
Prsetors  in  respect  of  the  persons  and  property  of  infants  was  founded, 
and  of  the  mode  in  which  it  was  exercised,  not  doubting  that  it  is  from 
this  model  that  the  modern  jurisdiction  exercised  by  the  Court  of 
Chancery  has  to  a  considerable  extent  been  framed. 

Section  II. — Jurisdiction  of  the  Roman  PrcBtor,  and  of  the  Presses  in 
the  Provinces,  in  respect  of  the  persons  and  the  property  of  Minors. 

Guardianship  purely  an  office  of  trust — Power  to  appoint  did  not  attach  to  any  Magis- 
trate, unless  specially  conferred — Appointment  of  Tutors — Transferred  to  Frators 
and  Prtssides — Maintenance  of  Minors — Payment  of  Debts — Real  Estate  not  to  be 
converted  into  personal — Curators — Jurisdiction  exercised  extra  ordinem. 

Guardianship  by  the  Roman  law  was  purely  an  office  of  trust,  for  the 
execution  of  which  the  guardian,  particularly  of  a  minor  under  four- 
teen, who  was  called  Tutor,  was  held  rigidly  liable  to  account  (b). 

(a)  See  Hargrave's  note,  Co.  Litt.  128  ;  2  fidem  in  administratione  prsestiterint  Tutores 

Fonbl.  on  Eq.  p.  226,  note  (a).  damnari    debent,     quanivis   festamento    com- 

{b)  "  Tutela  est  vis  et  potestas,  in  capite  prehensum   sit  ut   aueclogisti  essent  ;    at   est 

libero,  ad  tuendum  eum   qui  propter  setatem  vera  ilia  sententia,   nemo  enini  jus  publicum 

suam  sponte  se  defendere  nequif,  jure  civili  remittere  potest  hujusmodi  cautionibus,    nee 

data  et  permissa,"  Dig.sxvi.  1,  l.pr.  Lucrum  mutare  formam  antiquitusconstitutam,"  Dig. 

facere  ex  tutela  non  debet  [Tutor]  ih.  tit.  7,  xxvi.  7,  5,  7.     The  Tutor  was  bound  to  keep 

1.58.  "la  omnibus  quajfecitTutor  cum  facere  and  renderhis  accounts,  «?</;)•«,  p.  60G,  note (f). 

non   deberet,    item    in    his    quse    non    fecit,  Dig.  xxvii.  3,  1,  3.     He  was  answerable  if  by 

rationem    reddere  ;     hoc   judicio    prsestanda  his  neglect  "minus  idonei  efficiantur   debi- 

dolum,    culpam,  et    quantum    in   rebus    suis  tores,"  ib.  xxvi.  7,  15. 
diligentiara,"  Dig.  xxvii.  3,  1.     "Nisi  bonam 
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At  no  time  did  the  power  of  appointing  a  guardian  attach  upon  the 
office  of  any  magistrate  whatever,  not  even  the  governor  of  a  pro- 
vince, unless  it  were  conferred  upon  him  under  some  law  passed  by  the 
legislature  during  the  Republic,  or  during  the  Empire  by  the  Emperor 
as  representing  the  state  (a). 

Especial  laws  were  enacted  to  provide  for  the  appointment  of  Tutors 
to  those  for  whom  no  legitima  tutela  was  provided  (b).  But  as  these 
laws  did  not  require  that  any  security  should  be  taken  from  the  Tutor 
that  he  should  render  an  account,  they  were  found  to  be  insufficient  (c). 
Claudius,  therefore,  in  exercise  of  his  imperial  authority,  authorised  the 
consuls  to  appoint  Tutors  for  minors  in  cases  where  there  was  no 
legitima  tutela,  ex  inquisitione,  that  is,  after  a  previous  examination  as 
to  the  responsibility  of  the  proposed  guardian  and  his  fitness  for  the 
office  (c?).  But  the  consuls  not  having  any  judicial  authority,  or  the  power 
of  compelling,  on  the  part  of  the  guardians  the  due  execution  of  their 
trust,  the  Emperor  Antoninus  Philosophus  transferred  this  jurisdiction 
to  the  Prpetor  at  Rome,  and  the  Prsesides  in  the  Provinces,  they  having 
the  power,  under  their  ordinary  and  extraordinary  jurisdiction,  not  only 
of  effectually  securing  thedueappointment  of  tutors,  but  of  superintend- 
ing the  execution  of  their  duties  and  compelling  them  duly  to  account  (e). 

From  this  time,  if  not  before,  the  Praetor  at  Rome,  and  the  Prseses 
in  the  provinces,  exercised  a  general  control  over  all  guardians  (/), 
and  exercised  a  general  superintending  power  over  the  persons  and 
property  of  minors,  whoever  might  be  their  guardians. 

Thus  they  gave  directions  as  to  the  maintenance  of  minors  (g),  as  to 
how  and  with  whom  they  should  be  brought  up  and  educated;  and  in  this 
respect,  the  Prsetor  might,  if  necessary  for  the  interests  of  the  minor, 
control   even    the  express   testamentary  directions   of  the  f\ither  (h). 

(a)  "  Tutoris  datio  neque  imperii  est  neque  diction  of  appointing  guardians,  which  was  ex- 

jurisdictionis,  sed  ei  solicompetit  cui  nomina-  ercised  by  the  municipal  magistrates  through- 

tim  hoc  dedit  vel  lex  vel  senatus  consultum  out  almost  every  town  in  Europe,  including 

\el  princeps,''  Dig.  xxvi.  1.  6,  2  tit.  18.  1,3;  possibly  London. 

Vinn.  in  105  a,  106  a.     The  Tutor  it  is  to  be  (/)    Justinian    required   that   the     Praetor 

observed  exercised  the  functions  of  guardian  should    see    that    all    magistrates    who    were 

of  the  person  and  receiver  and  trustee  of  the  authorized  %  laiv  to  a])point  guardians,  should 

estate,  v.  supra,  305.  ta&e   security  for  the    due  execution  of  the 

(6)   As   Lex  Atilia,   Lex  Julia,    and  Lex  office,  Just.  i.  tit.  24 'pr.,  and  the  magistrate 

Titia,  Just.   Inst.    i.   20,   pr.   ed.  "Vinn.  and  was  liable  to  an  action  if  he  did  not,  ib.  tit. 

Heinnec.  p.  103.  24,  2. 

(c)   Inst.  i.  20,  3,   and  the  Commentary  of  {g)    "  Modum    autem    patrimonii    Praetor 

Vinnius,  104  b.  spectare  debit  cum  alimenta  decernit,  et  debet 

(rf)  \  inn.    Comm.   p.    105   a,  and   the  re-  statuere  tam  moderate  ut  non  universum  red- 

ferences.  ditum    patrimonii  in  alimenda  decernat,  sed 

(e)  V.  Just.  Inst.  1,  20,  4  ;  Vinnii  Comm.  semper    sit    ut    aliquid    ex    reditu    supersit," 

105    a,    106  a.       They  might    delegate    this  Dig.  xxvii.  2.  3.  1,  et  v.  princ.  , 

power  to  the  municipal  magistrates  in  towns  (A)  "  Causa    cognita,"     Dig.    xxvii.    2.  5; 

where  the  property  of  the  minor  was  not  to  a  "  Evitandi  sunt  qui    pudicitiae  impuberi  pos 

large  amount  ;  hence  the  origin  of  the  juris-  sunt  insidiari,"  et  v.  ib.  I.  6. 

2  R 
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The  Prsetor  also  exercised  a  general  superintendence  over  the 
manageynent  of  the  estates  of  the  minor.  If  the  property  of  a  minor 
were  liable  for  debts,  the  Praetor  or  Prpeses  gave  directions  as  to  the 
mode  of  payment ;  if  it  were  necessary  that  the  immoveables,  or  as  we 
say,  real  estate,  should  be  resorted  to,  and  without  his  authority  this 
could  not  be  done  it  was  in  his  power  to  direct  a  mortgage,  or  a 
sale  as  he  might  consider  most  beneficial  to  the  minor ;  and  the 
transaction  was  wholly  void,  if  his  directions  were  not  strictly 
complied  with  (a).  It  may  be  observed,  that  no  prospect  of  advantage 
would  justify  the  guardians,  or  even  the  Prsetor,  in  converting  the 
immoveable  or  real  estate  of  the  minor  into  personal,  except  for  the 
payment  of  debts  ;  nor  could  the  land  be  sold,  even  under  a  decree  of 
the  Prsetor,  until  the  moveables  or  personal  estate  were  exhausted, 
and  every  other  means  of  payment  failed  (b). 

A  person  still  continued  to  be  a  minor  from  14  to  25,  and  until  the 
latter  age  he  could  not  contract  without  the  authority  of  a  curator. 
This  office  could  not  be  conferred  by  will,  but  it  was  usual  for  the 
preeses  to  confirm  the  testamentary  appointment  made  by  the 
parent  (c).  It  would  seem  that  it  was  not  necessary  that  the  minor 
above  the  age  of  14,  should  have  a  curator,  unless  to  enable  him  to 
contract  (c?).  If  a  guardian  misconducted  himself,  or  there  were  just 
grounds  of  suspicion  against  him,  the  Prsetor  or  Prseses  might  displace 
him  (e). 

This  jurisdiction  of  the  Preetor  and  the  Prseses,  in  these  several 
cases,  was  exercised  extra  ordinem,  that  is,  under  their  extraordinary, 
as  distinguished  from  their  ordinary,  or  as  we  should  say,  common 
law  jurisdiction. 

A  provision  in  a  will,  exempting  the  tutor  from  his  liability  imposed 
by  law,  was  void(/) ;  where  the  guardian  was  guilty  of  a  breach  of 
trust  amounting  to  fraud,  his  heir,  or  as  we  should  say,  representative, 
was  liable  to  make  reparation  {g).  The  guardian  was  bound  to  make 
out  his  accounts,  and  deliver  them  to  his  ward ;  till  this  was  done,  he 
could  not  relieve  himself  from  his  liabilities  (Ji), 

{a)   Dig.  xxvii.  9.  5,  §  9,  10  &  13.  v.  St.  Paul;   Macpherson,  109. 

(6)  Dig.  xxvii.  9.  1,  ib.  tit.  9.  5,  14.     From  {d)   "  Inviti  adolescentes  Curatores  non  ac- 

this    and   similar  provisions,  it   appears  that  cipiunt,"  Just.  I.  i.  23.  2.     They  were  bound, 

favour  to  the  landed  inheritance  is  not  entirely  when   engaged  in  a  suit  as  plaintiffs   or  de- 

of  feudal  origin.     These  provisions  extended  fendants,  to  submit  to  have  a  guardian  arf/i7e»j 

to  the  guardianship  of  the  curator  as  well  as  appointed,  ibid.  Vinn.  Comm.  117  a. 

of  the  tutor.  (e)  Just.  i.  22.  6. 

(c)   Just.  i.  23.   1;    Heinnec.  in  Just.  p.  (/)  /SM/^rajandVinn. Comm.  107b,  and  the 

116  b.     As  with  us,   a  testamentary  appoint-  references, 

ment  to  a  natural  child  is  confirmed,  unless  (ff)   Dig.  xxvii.  7.  8,  1. 

there  be  some  objection.     2  Bro.  583,   Ward  (h)   Dig.  xxvii.  3.  1,3. 
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Section  III. — Jurisdiction  of  the  Court  of  Chancery  in  respect  of  the 
Person  and  Property  of  Infants. 

Suits  for  calling  Guardians  to  account — Against  Legal  Guardians — Appointment  of 
Guardians — Receivers — Maintenance  and  Education — Marriage  of  Wards — Juris- 
diction exercised  over  Testamentary  Guardians — Parental  Authority  controlled — 
Jurisdiction  not  committed  to  any  other  Court — Analogy  between  Jurisdiction  of  the 
Chancellor  and  of  the  Preetor. 

It  is  hardly  to  be  expected  that  much  should  be  found  in  the 
ancient  records  of  the  Court  of  Chancery,  in  regard  to  the  exercise 
of  this  jurisdiction  so  far  as  it  was  merely  voluntary,  as  distin- 
guished from  contentious.  In  early  times,  the  proceedings  in  such 
cases  would  scarcely  be  recorded  at  all;  the  appointment  or  order 
would  serve  the  purposes  of  the  day,  and  that  would  be  sufficient  (a). 

In  the  reign  of  Elizabeth,  many  suits  were  instituted  for  calling 
common  law  guardians  to  account  (b),  and  many  decrees  were 
made  (c).  Orders  relating  to  the  custody  of  the  persons  of  infants 
are  also  to  be  found  from  the  time  of  Elizabeth  (d) ;  but  it  is  from  the 
later  authorities  only,  that  the  nature  and,  extent  of  the  jurisdiction 
can  be  ascertained. 

The  principle  that  the  appointment  of  guardians  in  cases  not 
provided  for  by  the  law,  is  not  incident  to  any  office  or  magistracy, 
is  clearly  recognized  (e).  It  is  under  an  assumed  delegation  from  the 
crown,  that  it  is  exercised  by  the  Court  of  Chancery  (/). 

The  Court  of  Chancery  at  an  early  period  exercised  a  control  over 
legal  guardians,  removing  them  when  necessary,  or  compelling  them 
to  give  security  (^),  even  to  the  extent  of  removing  the  ward  from  his 
guardian  in  chivalry  (h),  where  the  ill-treatment  of  the  guardian 
required  such  an  interference.  In  the  reign  of  Elizabeth,  bills  in 
Chancery  by  infants,  to  compel  common  law  guardians  to  account, 
appear  to  have  been  frequent  (z),  notwithstanding  that  the  common 

(a)   In  Reg.  Lib.  B.  1582,  fo.  177,  there  is  The  King  v.  Hopkins,  7  East,  579. 
an  order  for  the  appointment  of  a  curator  to  (/)  Ibid,  and  Butler  v.  Freeman,  Ambler, 

receive  property  belonging  to  an  infant,  which  302. 

is  the  first  order  of  this  description,  I  believe,  (g)    9  Modern,    141,  Hughes  v.   Science, 

that  has  been  met  with.  1740,   before  Lord  Hardwicke,  Macpherson, 

(i)   Cal.  vol.  i.  p.  95.  89.  293.  417,  begin-  Append,  p.  ii. 
ning  A.  D.  1586.  (h)  Foster  v.  Denny,  2  Ch.  Ca.  237,  Lord 

(c)   Inf.  al.  8  &  9,  Eliz.  fo.  248.  Nottingham,  "where  there  is  a  guardianship 

{d)   In  Reg.  Lib.  A.  1590,  fo.  257,  there  is  by  the  common  law,  this  court  will  intermeddle 

an  order  of  this  kind  made  by  the  Master  of  and  order,"  et  v.  2  Fonbl.  233;    also  in  the 

the  Rolls,  so  that  the  jurisdiction  clearly  be-  case  of  a  testamentary  guardian,   Tombes  v. 

longed  to  the  court.  Filers,  Dick.  88. 

(e)  Lord    Eldon,    De    Manneville  v.    De  (i)  Reg.  Lib.  8  &  9  Eliz.,  fo.  248,  &c. 

Manneville,  10  Ves.  59;   Lord  Ellenborough,  Cal,  vol.  i.   p.  96.  89.  293.  417  ;  these  bills 

2  r'^ 


612  Appointment  of  Guardians — Maintenance. 

law,  like  the  Roman  law,  had  provided  for  the  infant  an  action  of 
account  on  his  coming  of  age.  The  rendering  an  account  may  be 
considered,  according  to  the  modern  practice  of  the  Court  of  Chan- 
cery, equally  as  it  was  in  that  of  the  Preetor,  as  almost  a  necessary 
condition  to  the  guardian  obtaining  a  discharge  from  the  liabilities 
incurred  by  the  guardian  towards  his  ward  (a). 

From  the  year  1796  (&),  we.  have  a  continued  succession  of  re- 
corded instances  of  the  Court  of  Chancery  assuming,  as  part  of  its 
jurisdiction,  and  apparently  without  complaint,  almost  without 
observation  (c),  to  appoint  guardians  for  protecting  the  general 
interests  of  infants,  where  no  testamentary  guardian  existed;  not  only 
where  the  interests  of  the  infant,  in  regard  to  his  property,  were 
brought  under  the  cognizance  of  the  court  by  bill,  but  by  petition 
without  suit  {d).  This  jurisdiction  has  always  been  exercised  ex 
inquisitione,  that  is,  after  a  due  examination,  through  the  officers  of 
the  court,  of  the  fitness  of  the  persons  to  be  appointed ;  but  as  an 
additional  security,  the  guardian  was  lequired  to  enter  into  a  recog- 
nizance, sometimes  with  sureties,  duly  to  account  (e).  In  ancient  times, 
the  guardian  appointed  was  in  the  nature  of  a  receiver,  as  well  as 
guardian  ;  but  by  the  modern  practice,  a  receiver  to  manage  the  estate, 
whogives  security,  as  distinct  from  a  guardian  of  the  person,  is  appointed, 
and  a  receiver  is  only  appointed  on  a  bill  being  filed  (/).  The  Court  of 
Chancery  has  also  taken  charge  of  the  maintenance  and  education  {g)  of 
infants,  giving  directions  for  the  application  of  a  sufficient  part  of  the 
income  of  their  estates  for  this  purpose ;  but,  unless  in  case  of 
necessity,  preserving  the  capital  {h) ;  carrying  its  interference,  in  a 
proper  case,  to  tlie  extent  of  making  the  provision  nominally  made 
for  the  infant  heir,  subservient  to  the  education  of  his  younger 
brothers  and  sisters  (^),  and  giving  and  enforcing,  where  it  may  be 
necessary,  particular  directions  as  to  where  and  how  the  infant  under 
its  charge  shall  be  educated  (A).     The  marriage  of  an  infant,  being 

begin  in  1586.   Bills  in  regard  to  infant  wards  ginal  assumption  was  an  usurpation.     Note  to 

were  filed  at  an  earlier  period,  as  noticed  by  Co.  Litt.  88  b. 

Mr.Macpherson;  but  some  of  them  were  for  the  {d)  2  Fonblanque,  226,  e/ seg'. 

purpose  of  enforcing  the  rights  of  common  law  (e)   Macpherson,  p.  108,  9.     In  some  cases, 

guardians,   and  principally  on   behalf  of  the  security  to  account  was  taken  at  law,  Co.  Litt. 

king  or  his  grantees,  who,  as  before  observed,  89  b. 

has  a  prerogative   right   of  resorting   to  this  {/)  Ex  parte  Mountfort,  15  Ves.  445. 

court  at  his  pleasure.  {y)   2  Fonblanque,  234. 

(a)  This  subject  will  be  more  fully  treated  (A)    See  Treatise  of  Eq.  Fonbl.  ii.  p.  2.'i5. 

of  iu  the  subsequent  part  of  this  work.     lam  {i)    Lord    Eldon,     Wellesley    v.    Duke    of 

now   only    stating    the   grounds    and    leading  Beaufort,  2  Russ.  23. 

featuresof  the  jurisdiction.  {k)   Gilbert's  Eq.  Rep.   173;    2   P.   Wms. 

(6)   In  the  chancellorship  of  Lord  Somers.  113  ;    8  Mod.  214. 

{c)   Mr.  Hargrave  considered  that  the  ori- 
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a  ward  of  the  Court  of  Chancery,  is  tlie  subject  of  its  especial 
superintendence  and  care  (a).  The  Court,  though  in  taking  into  its 
hands  the  management  of  the  property  of  infants,  it  acts  upon  the 
principle  of  securing  a  due  regard  to  their  interests,  prohibits,  as  a 
general  rule,  any  alteration  of  their  estates  from  the  condition  in 
which  they  stand,  whether  real  or  personal,  notvvithstanding  any 
apparent  advantages  that  might  possibly  result  from  such  con- 
version {b). 

The  court  will  protect  the  property  of  the  infant,  even  against  the 
father  (c).  The  court  has  exercised  nearly  the  same  control  over  tes- 
tamentary guardians  as  over  guardians  who  owed  all  their  authority 
to  the  court;  not  indeed  removing  a  testamentary  guardian,  but 
depriving  him  in  effect  of  all  authority  where  it  has  been  judged  neces- 
sary for  the  real  interests  of  the  infant  {d) ;  and  the  court  has  gone  to 
the  extent  of  controlling  parental  authority  over  the  person  of  the 
infant  (e).  As  regards  the  property  of  the  infant  originally,  the  rule 
that  he  whom  the  father  had  trusted  might  be  trusted  by  the  court 
was  adopted,  and  it  required  circumstances  of  suspicion  to  induce  the 
Court  to  call  upon  the  guardian  to  give  security  (/);  but  modern 
decisions  have  put  all  guardians  upon  nearly  the  same  footing  {g),  and 
a  fund  belonging  to  an  infant  may  be  secured  by  a  transfer  into  court 
merely  for  the  asking. 

This  jurisdiction  has  also  been  exercised  concurrently  by  the  judges 
of  the  Court  of  Chancery  of  the  County  Palatine  of  Lancaster.  In  suits 
relating  to  the  property  of  infants,  the  jurisdiction  of  appointing  ^war- 
dians  and  maintenance  was,  latterly  at  least,  exercised  by  the  Court  of 
Exchequer  as  a  Court  of  Equity  till  its  abolition  (Ji).     But,  as  before 

(a)   From  the  time  of  Lord  Hardwicke  it  frequently  given  as  the  reason  why  it  should 

has  been  established,  that  a  bill  for  the  direc-  not  be  done :   as  the  new  Act  as  to  Wills,    1 

tion  of  the  court,  as  to  the  estate  or  person  of  Vict.  c.  26,  has   taken  away  from  infants  all 

the  infant,  and  for  his  benefit,  was  necessary  power  of  testamentary  disposition,  that  reason 

to  constitute  an  infant  a  ward,  so  as  to  make  no  longer  exists. 

the  marrying  an  infant  without  the  consent  of  (e)   Lord   Hardwicke,  Butler  v.   Freeman, 

the  court,  punishable,  as  a  contempt.    Hughes  Amb.  302. 

V.  Science,  1740;    Macpherson,   Append,   p.  [d)   Tombes  v.  Elers,  Dick.   88;  Duke   of 

ii.  iii.  ;    Blunt's  Ambl.  302.  Beaufort  v.  Berty,  1  P.  Wms.  704-5.     "The 

(6)   Macpherson,    287,   297.      It  is    com-  statute  did  no  more,"  says  Lord  Macclesfield, 

pletely  established,  that  the  court  can  neither  "  than  empower  the  father  by  will  to  choose  a 

give  effect  to  a  sale  or  exchange  of  an  infant's  different  person  from  him  that  would  have  been 

real  estate,  however  beneficial  to  him,  Calvert  guardian  in  socage,  and  to  continue  that  guar- 

V.  Godfrey,  6  Beav.  97  ;    Peto  v.  Gardner,   2  dianship  until  a  different  time.'' 
Y.  &  Coll.  N.  S.  312,  and  see  ix.  Jurist,   78.  (e)  2  Fonbl.  232  ;  Lord  Eldon,  2  Russ.  29  ; 

An  infant  after   14,   (that  is  after  the  age  of  Wellesley  v.  Wellesley,  2  Bli.  N.  S. 
tutorshij),^.  sup.  p.  305,  ceased,)  might  have  (/)   Child  \.  Child,  Finch,  360. 

made  a  will  of  personal  estate,  so  that  the  (g)  Lord  Redesdale,  Blake  y.  Blake,  2  Sch. 

conversion  of  personal  estate  into  real,  would  &  Lef.  26. 

have  been  a  disadvantage  to  the  infant,  as  in-  (h)  3   Bla.   Coram.  427  ;  Evans  v.  Massey, 

fringing  on  his  power  of  devising,  and  this  is  1  Y.  &  J.  196  ;  and  see  2  Y.  &  J.  243. 
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noticed,  no  such  authority  as  is  exercised  by  the  Courts  of  Equity  has 
been  considered  by  the  judges  of  the  Common  Law  Courts  as  incident 
to  their  jurisdiction,  excepting  so  far  as  appointing  a  guardian  ad 
litem  (a),  which  is  necessarily  incident  to  every  Court  of  Justice  (&). 
Lord  Hardwicke  denounced  the  jurisdiction  which  the  Ecclesiastical 
Courts  (c)  had  claimed,  of  appointing  general  guardians  to  minors,  as 
wholly  unauthorised,  he  considering  that  their  jurisdiction  also  only 
extended  to  appointing  guardians  ad  litem  (d). 

On  the  whole  it  appears  that  the  authority  exercised  by  the  Court  of 
Chancery  is  more  than  the  execution  of  a  trust,  on  which  it  has  some- 
times been  put  (e),  and  that  the  authority  of  the  state,  which  resides  in 
the  sovereign,  (for  such  is  the  effect  of  attributing  the  duty  of  protecting 
infants  to  the  sovereign  in  the  character  o^  parens  pa  trice),  (f)  has  been 
deputed  to  the  Court  of  Chancery  (g),  at  least  in  the  eye  of  the  law,  in 
this  as  in  every  other  instance  in  which  its  jurisdiction  is  exercised, 
just  as  this  jurisdiction  was  in  fact  committed  to  the  Roman  Prsetor. 
Lord  Eldon  appears  clearly  to  have  considered  that  there  was  a  general 
delegation  of  the  care  of  all  infants  to  the  Court  of  Chancery.  In  the 
case  of  Wellesley  v.  Duke  of  Beaufort  {h),  his  lordship,  in  observing  on 
the  argument  that  the  court  had  not  exercised  the  jurisdiction,  unless 
where  there  was  property  of  the  infant  to  be  taken  care  of  by  the 
court,  used  the  following  expressions  :  "  Now,  whether  that  be  an 
accurate  view  of  the  law  or  not — whether  it  is  founded  on  what  Lord 
Hardwicke  says  in  the  case  of  Butler  v.  Freeman  (i),  that  there  must 
be  a  suit  depending  relative  to  the  infant  or  his  estate,  (applying,  how- 
ever, the  latter  words  rather  to  what  the  court  is  to  do  with  respect  to 

{a)  See  Hargrave's  Note   (16),  Co.   Litt,  tive  for  the  protection  of  infants,"  Lord  Redes- 

88  b  ;  Maopherson,  95,  96  ;  but  even  here  the  dale,  Wellesley  v.  Wellesley,  2  Bli.  N.  S.  129, 

Crown  has  exercised  a  superintending    con-  et  seq.    "  The  king  is  protector  of  all  his  sub- 

troul,  Fitz.  N.  B.  21  b,  198,cited  2P.W.  119.  jects   (Bracton,  iii.   c.   9;    Fleta,  c.    2,    and 

(6)  3  Bla.  Comm.  427.     See  Lord  Eldon's  Stamford  fo.  37) :  he  is  more  particularly  to 

judgment,    Wellesley  v,  Duke  of  Beaufort,  2  take  care  of  those  who  are  not  able  to  take 

Russ.  23  ;  De  Manneville  v.   De  Manneville,  care  of  themselves — consequently  of  infants.'' 

10  Ves.  59  ;   Lord  EUenborough,  The  King -v.  Lord  Macclesfield,  Eyre  v.  Countess  of  Sfiaf- 

Hopkins,  7  East,  579  ;  and  Ejc  parte  Skinner,  tesbtiry,  2  P.  W.  123;  and  see  Lord   Hard- 

9  Moore,  278.  wicke,  Butler  v.  Freeman,  Amb.  302  ;  Hughes 

(c)  The  judges  of  the  Ecclesiastical  Court  v.  Science,  cited  Blunt's  Note,  ib. 

had  exercised,  without  contradiction,  the  Free-  (g)  This  jurisdiction,  as  before  observed,  is 

torian  office  of  opening  the  will ;  they  assumed  not  committed  to  the  Chancellor,  like  the  care 

this  jurisdiction  as  incident  to    it,    Marriott  of  idiots  and  lunatics,  which  commenced  before 

V.  Marriott,  Gilbert  Eq.  Rep.  204,  v.  Dig.  the  Court  of  Chancery  was  established,  but  to 

xxix.  3.  4.  &  §  3,  1.  the  court,    and    is   equally  exercised    by  the 

(d)  Hughes  v.  Science,   1740;  Macphers.  Master  of  the  Rolls;  the  appeal,  also,  is  to 
Append,  iii.  iv.  the  House  of  Lords,  as  in  an  ordinary  suit. 

(e)  Duke  of  Beaufort  v.  Berty,  1  P.  Wms.  2  Fonbl.  231-2. 
704-5.  (h)  2  Russel,  20. 

(/)  "  The  law  of  this  country  has  reserved  (i)  Ambler,  303. 

to  the  king,  as  parens  patrice,  the  preroga- 
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the  maintenance  of  infants),  or  whether  it  arises  out  of  a  necessity  of 
another  kind,  namely,  that  the  court  must  have  property  in  order  to 
exercise  this  jurisdiction — that  is  a  question  to  which,  perhaps,  suffi- 
cient consideration  has  not  been  given.  If  any  one  will  turn  his  mind 
attentively  to  the  subject,  he  must  see  that  this  court  has  not  the  means 
of  acting  except  where  it  has  property  to  act  upon.  It  is  not,  however, 
from  any  want  of  jurisdiction  that  it  does  not  act,  but  from  a  want  of 
means  to  exercise  its  jurisdiction,  because  the  court  cannot  take  upon 
itself  the  maintenance  of  all  the  children  in  the  kingdom.  It  can  exer- 
cise this  jurisdiction  usefully  and  practically  only  when  it  has  the  means 
of  doing  so,  that  is  by  its  having  the  means  of  applying  property  for 
the  use  and  maintenance  of  the  infants"  (a).  In  another  case,  the  same 
distinguished  judge  alluded  to  the  delegated  prerogative  jurisdiction  in 
the  following  terms: — "I  have  no  jurisdiction  to  prevent  the  commis- 
sion of  crimes,  excepting,  of  course,  such  cases  as  belong  to  the  pro- 
tection of  infants,  where  a  dealing  with  an  infant  may  amount  to  a 
crime,  an  exception  arising  from  that  peculiar  jurisdiction  of  the 
court"  (b).  The  last  observations  apply  to  the  protection  of  the  person  ; 
property  here  cannot  be  requisite  to  found  the  jurisdiction,  though  it 
is  not  likely  to  be  called  into  action  where  there  is  none. 

So  far  then  as  regards  the  grounds  of  the  jurisdiction  over  infants 
and  their  property,  that  of  the  Chancellor  and  of  the  Roman  Prseses 
may,  perhaps,  be  considered  as  almost  identical;  and  as  to  the  mode  of 
its  exercise,  a  comparison  of  the  short  summaries  of  the  leading  prin- 
ciples of  each,  which  are  contained  in  the  preceding  pages,  may  lead 
to  the  conclusion,  that  the  Institutes  of  Justinian,  and  the  26th  and 
27th  Books  of  the  Digest,  have  been  occasionally  consulted,  if  not 
resorted  to  as  authority. 

Part  of  the  jurisdiction  of  the  Court  of  Chancery,  namely,  that  which 
was  exercised  over  the  king's  wards,  was  transferred  by  the  statute  32 
Hen.  VIII.  c.  46,  to  the  Court  of  Wards  and  Liveries,  but  that  statute 
did  not  affect  the  general  jurisdiction  of  the  court ;  and  on  the  aboli- 
tion of  the  Court  of  Wards  at  the  Restoration,  the  ancient  jurisdiction, 
which  had  been  so  removed,  returned  to  the  Court  of  Chancery  (c). 

(a)   Wellesleyy.  DuJce  of  Beaufort,  2  Russ.  uli  sup.    Lord  Com.  Jekyll,  1  P.  Wms.  119  ; 

21.  it  was  the  same  as  regards  idiots,  lunatics,  and 

(6)   Gee  v.  Pritchard,  2  Swanst.  413.  charities,  ibid. 
(c)  Lord  Hardwicke,  Hughes  v.    Science, 
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Section  IV. —  General  Rules  of  Practice  and  Procedure  in  Suits  by 
and  against  Infants — Posthumous  Children. 

An  infant  might  sue  by  his  next  friend  (a).  It  has  already  been 
incidentally  noticed  that,  generally  speaking,  his  infancy  was  not  per- 
mitted to  be  an  obstacle  to  the  attainment  of  justice  against  him.  An 
infant  was  not  allowed  to  derive  advantage  from  another's  fraud,  nor 
was  his  being  an  infant  an  impediment  to  obtaining  a  decree  against 
him  in  such  a  case  {h). 

In  the  12  Eliz.  an  infant  was  committed  to  the  Fleet  for  not  obeying 
a  decree  (c).  In  the  37  Eliz.  an  infant  heir  was  ordered  to  perform  a 
decree  made  against  him  during  his  minority  {d).  In  the  report  of 
Weston  V.  Talpett,  37  Eliz.  it  is  stated  that  an  infant  shall  be  bound  till 
he  come  of  age,  and  undo  it  by  bill  (e).  In  the  case  of  Gary  v.  Berty, 
A.  D.  1696,  the  rule  of  the  Court  of  Chancery  is  stated  to  be,  that  no 
decree  shall  be  made  against  an  infant  without  having  a  day  given  him 
to  shew  cause  after  he  conies  of  age  (/).  In  some  cases  infancy  stopped 
the  suit  thus  : — When  an  infant  was  sued  at  law  on  the  specialty  of 
his  ancestor,  he  might  plead  that  he  was  an  infant,  and  that  he  ought 
not  to  answer  till  he  was  of  age,  upon  which,  in  legal  language,  the 
parol  demurred,  that  is,  all  further  proceedings  were  stayed  till  the  infant 
attained  twenty-one  {g) ;  a  corresponding  rule  was  adopted  by  the 
Court  of  Chancery,  and  the  parol  was  allowed  to  demur  in  that  court 
when  the  suit  was  by  creditors  to  affect  lands  which  had  descended  on 
an  infant  heir  (h).  By  consequence  no  sale  of  such  real  estates  where 
a  conveyance  by  an  infant  was  necessary,  could  be  effected  until  the 
infant  came  of  age  (i).  Where  a  purchaser  sought  to  recover  an  estate 
vested  in  an  infant,  the  form  of  decree,  temp.  James  I.,  was,  that  the 
plaintiff  should  hold  and  enjoy  against  the  infant,  he  to  convey  when  he 
comes  of  age  {h).  The  practice,  as  regards  creditors  seeking  to  affect 
real  estate  vested  in  an  infant,  has  been  altered  by  a  late  statute  {l)  : 
by  the  10th  Section,  in  suits  for  payment  of  debts,  the  parol  is  not  to 
demur,  and  the  suit  is  to  go  on  in  the  same  manner  as  any  suit  against 

(a)  Cal.  ii.  19,  temp.  Hen.  VI.;  Saunder  Daniel,  Pr.  i.  222,  1st  ed. 

V.  Saunder,  ib.  ii.  57,  59,  temp.  Edw.  IV.  (/)  2  Vern.  342, 

{b)  Altham  v.  Lord  Morley,  6  Eliz.  Toth.  (V)    Com.    Dig.    Enfant    (D   3)  ;    Pleader 

172.  (2  E  3)  ;  Daniel  i.  222,  1st  ed. 

(c)  Toth.  172.  (A)  Lechmere  v.  Brasier,  2  Jac.  &  W.  290, 

(d)  Also  2  Car.  I.  and  Jas.  I.,  Toth.  236.  whether  the   estate  was   equitable   or   legal. 

(e)  Toth.  172.     So  he  may  now  impeach  a  Daniel  i.  222. 
decree  for  good  cause,  as  fraud,  collusion,  or  (i)  Ibid. 
error,  by  original  bill,  a  bill  of  review,  or  sup-  (k)  Cary,  p.  42. 

plemeutal  bill  in  the  nature  of  a  bill  of  review.  (/)  1  Will.  IV.,  c.  47,  §  10  &  11. 
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infants  where  the  parol  did  not  demur;  and  by  the  1 1th,  the  court 
may  order  the  infant  to  convey  where  estates  vested  in  an  infant  are 
ordered  to  be  sold  for  payment  of  debts  (a);  and  by  stat.  1  William  IV. 
c.  60,  where  any  land  shall  have  been  contracted  to  be  sold,  and  a 
specific  performance  of  the  contract  shall  be  decreed  in  the  life  of  the 
vendor,  or  after  his  death,  and  the  estate  shall  descend  to  an  infant, 
the  infant  may  be  ordered  to  convey  the  estate  to  the  purchaser  (&). 

It  may  be  here  observed,  that  it  was  the  Court  of  Chancery  that  first 
recognised  and  protected  the  interests  of  unborn  posthumous  children. 
In  the  time  of  James  I.  an  allowance,  in  respect  of  a  legacy,  was  given 
to  a  daughter  that  was  in  ventre  sa  mire priviment  enseint  at  the  time  of 
the  devise,  although  at  that  time  such  a  devise  was  void  at  law  (c). 
The  next  subject  to  be  considered  is  the  jurisdiction  of  the  Chancellor 
over  Idiots  and  Lunatics. 

(a)  But  in  all  other  cases  where  a  convey-  Note  to  Bumell  y.  Honey  wood,  A.mh.  711,  and 

ance  is  required  from  an  infant,  the  law  remains  Tkelusson  v.   Woodford,  4  Ves.  227,  Cruise 

as  before,  and  a  day  to  shew  cause  must  be  VI.,    p.    451,    et  seq.  4th  ed.     Posthumous 

inserted  in  the  decree.     Daniel  i.  225,  et  v.  children  were   first   recognised   amongst   the 

ib.  226.     The  cases  on  this  subject  are  col-  Romans  by  the  edicts  of  the  Praetors.    Gibbon, 

lected,  and  the  effect  of  the  Act  explained,  by  ch.  xliv.  vol.  VIII.,  77.     The  statute  10  &  11 

Mr.  Shelford,  On  Real  Property  Acts,  p.  489.  Will.  III.,  c.  16,  1  Bla.  Comm.  p.  130,  Vol. 

{b)  §  6  &  16.  II.,  169,  enabled  the  Courts  of  Law  also  to 

(c)  Toth.  134,  Marsh  v.  Kirby,  10  Car.  I.;  recognise  unborn  posthumous  children  as  ob- 

1  Rep.  Ch.  41,  and  see  1  Freem.  224  ;  Blunt's  jects  of  gift. 
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CHAPTER  XV. 

JURISDICTION   EXERCISED  BY  THE   LORD  CHANCELLOR  IN 
REGARD  TO  IDIOTS  AND  LUNATICS. 

The  jurisdiction  which  the  Lord  Chancellor  exercises  over  Idiots 
and  Lunatics  is  so  intimately  connected  with  the  subject  last  under 
consideration,  that  it  will  be  convenient  here  to  introduce  it,  though 
in  truth  it  belongs  to  a  separate  head,  as  will  be  seen  in  the  following 
pages. 

The  custody  of  idiots  who  had  lands,  together  with  their  lands,  was 
originally  vested  in  the  lord  of  the  fee  (a) ;  the  king,  as  pareris  patrice, 
that  is  as  before  observed  for  this  purpose  representing  the  state, 
having  the  custody  of  such  idiots  as  had  no  other  custos  provided  by 
the  law.  But  this  right  on  the  part  of  lords  having  been  attended 
with  great  abuses,  by  the  17  Edw.  IL  c.  9,  de  prerogativa  regis,  or,  as 
Lord  Coke  and  others  suppose,  an  earlier  statute  (&),  the  custody  of  all 
idiots  was  given  to  the  king.  The  profits  of  the  lands  of  the  idiots 
during  his  life  were  declared  to  be  vested  in  the  king,  so  that  the 
crown  had  a  beneficial  interest  in  the  lands  of  idiots  (c).  The  statute 
17  Edw.  n.  c.  10,  gave  the  care  of  lunatics  to  the  crown. 

According  to  Lord  Loughborough,  and  other  high  authorities,  this 
statute  was  not  introductive  of  any  new  right  in  the  crown  (d).  The 
object  was,  it  is  said,  to  regulate  and  define  the  prerogative,  to  restrain 
the  abuse  of  treating  the  estates  of  lunatics  as  the  estates  of  idiots. 
The  words  are,  the  king  "  hahet  providers  "  that  their  lands  and  tene- 
ments shall  be  safely  kept,  without  waste  and  destruction,  and  that 
they  and  their  household  shall  live  and  be  maintained,  competently, 
with  the  profits  ;  and  tlie  residue,  besides  their  sustentation,  shall  be 
kept  to  their  use,  and  be  delivered  to  them  when  they  come  to  right 
mind.     On  their  death,  in  a  state  of  lunacy,  the  residue  was  to  be 

(a)  1  Bla.  Comm.  303.  (c)  2  Scho.    &  Lef.   436  ;    re   Fitzgerald, 

(6)  See  2  Inst.   14;  Reeves,  ii.  307,  308,  Lord  Redesdale. 
ch.  12,  it  is  said,  22  Edw.  L  Memda  in  Scac.  (d)  Lord  Hardw.  ejr/jar/e  Grimstone,  Amb. 

p.   24,  tliat  the  custody  and  marriage  of  all  706.     The  statute,  as   above  noticed,  is  said, 

idiots  belongs  to  the  king  ;  aud  see  23  Edw.  L  in  Beverley's  case,  4  Co.  126,  127,  to  be  only 

ibid.  p.  35.  declaratory  of  the  Common  Law. 
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applied  for  the  benefit  of  their  souls,  by  advice  of  the  ordinary  (a). 
The  statute  expressly  provides,  "  Nee  rex  aliquid  de  exitibus  recipiat 
ad  opus  suum  {h). 

It  is  probable  that,  previously  to  the  statute  above  referred  to,  the 
care  of  such  idiots  and  lunatics  as  the  king  had  to  take  charge  of,  was 
committed  to  the  Chancellor ;  after  the  passing  of  these  statutes,  it 
was  more  particularly  necessary  that  some  person  should  be  delegated 
to  exercise  this  particular  branch  of  the  prerogative,  and  the  Chan- 
cellor appears  still  to  have  been  selected,  but,  as  would  appear  from 
the  subsequent  practice,  by  special  appointment. 

At  all  events  it  has  been  usual,  from  a  period  beyond  the  reach  of 
investigation,  for  the  king,  under  his  sign  manual,  to  commit  to  the 
Chancellor  the  ordering  and  disposition  of  the  persons  and  estates  of 
idiots  and  lunatics.  This  authority,  according  to  Lord  Redesdale,  is 
given  to  him,  as  stated  in  the  warrant,  in  consideration  of  its  being 
his  duty,  as  Chancellor,  to  issue  the  commissions  on  which  the  in- 
quiry as  to  the  fact  of  idiocy  or  lunacy  is  made(c). 

After  the  Court  of  Chancery  became  established  as  a  Court  of 
Equitable  Jurisdiction,  successive  Chancellors  appear  to  have  im- 
ported into  the  exercise  of  this  special  jurisdiction  all  the  powers 
which  they  wielded  as  the  chiefs  of  the  Court  of  Chancery.  Under  the 
special  warrant  the  Chancellor  commits  the  custody  of  the  person  of 
the  lunatic  to  some  person  whose  fitness  has  been  ascertained  ex  in- 
quisitione  (d) ;  and  orders  are  given  for  a  suitable  maintenance  for 
himself  and  his  family  out  of  his  estate.  But  the  Chancellor  appoints 
receivers  or  committees  of  the  estate,  not  even  requiring,  as  in  the  case 
of  an  infant,  that  a  bill  should  be  filed  (e).  The  Chancellor  also  makes 
many  orders,  and  enforces  them  by  attachment,  which  orders,  and  the 
manner  of  enforcing  them,  are  not  warranted  by  the  sign  manual,  but 
by  the  general  powers  of  the  Court  of  Chancery.  The  ruling  principle 
has  been  to  do  what  is  for  the  benefit  of  the  lunatic,  without,  perhaps, 
looking  very  narrowly  into  precedents,  until  the  system  now  acted  upon 
and  well  understood,  has  gradually  grown  up  (/),  which  will  be  more 

(a)  1  Bla.  Comm.  305,  in  a  course  of  ad-  by  the  grant,  3  Atk.  635,  ex  parte  Heli  ;  see 

ministration  after  the  law  was  altered.  ex  parte  Phillips,  19  Ves.  124,  and  2  Ves.  J. 

(6)   Oxenden  v.  Lord   Compton,   2  Ves.  J.  72. 
71;   re  Fitzgerald.  2  Scho.  &  Lef.  437.  {d)  By  the   Roman   law  curators  were  ap- 

(c)  Lord  Redesdale,   Lysaght  v.  Roger,  2  pointed  to  insane  persons  by  the  same  judges, 

Scho.    &    Lef.    152.       If    the    warrant  were  and  under  the   same  authority,  as  tutors  and 

granted  to  any  other  ofl&cer  of  state,  it  would  curators  to  infants,  Inst.  i.  23.  3  ;  v.  sup.  p. 

not  authorise   such  person   to  act    after  the  305. 

grant  made,  Lord  Bathurst,  4  Brown's  Ch.Ca.  (e)  Ex  parte  Whitfield,  2  Atk.  315. 

p.  237,  note  ;  Lord  Hardwicke  considered  that  {/)  Lord  Bathurst,  JEa' juaWe  Grimstone,  2 

the  care  of  the  idiot  and  lunatic  was  conferred  Amb.  706,  7.     The  original  of  the  crown's 
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particularly  noticed  in  the  second  part  of  this  work.     By  a  late  statute 
permanent  Commissioners  for  matters  of  lunacy  have  been  appointed. 

We  now  leave  that  part  of  the  jurisdiction  of  the  Court  of  Chancery 
which  relates  to  Trusts,  and  those  subjects  which  are  connected  with 
that  branch  of  the  jurisdiction  ;  these  subjects  are  usually  and  properly 
designated  as  belonging  to  the  jEcrcZz/siue  jurisdiction  of  the  court.  We 
are  now  to  enter  upon  a  new  subject,  namely,  the  jurisdiction  which 
is  exercised  by  the  Court  of  Chancery  as  to  the  enjoyment  of  Legal 
Rights  themselves,  without  reference  to  any  co-existing  equitable 
interest. 

having  the  custody  of  idiots  and  lunatics,  said  238  note,   Lord  Bathurst,  C.       This  juris- 

his  lordship,  is  more  matter  of  curiosity  than  diction  was  exercised  by  the  Court  of  Wards 

use ;  it  certainly  existed,  he  said,  before  the  and    Liveries    during  its  existence,  and,  ac- 

Stat.  de  Prerogativa  Regis.     The  question  is  cording   to    Lord   Hardwicke,    reverted  back 

considered,  2  Fonb.  230,  who  also  assigns  a  to  the  Court  of  Chancery,  on  the  abolition  of 

reason,  founded  on  the  statutes  above  referred  the   former  court,  2  Atk.  553  ;    2   Story  on 

to,  why  a  special  delegation  is  made    in  the  Equity,  545. 
case  of  idiots  and  lunatics;   et  v.  1,  Bro.  p. 
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CHAPTER  XVI. 


JURISDICTION  EXERCISED  BY  THE  COURT  OF  CHANCERY  WHERE 
THE  EXTINCTION  OR  TRANSFER  OF  THE  LEGAL  ESTATE  OR 
INTEREST  ITSELF  WAS  THE  ONLY  SUBJECT. 

Introduction. 

Section  I. — Fraud,    Forgery,    Gaming  Transactions — Relief  on  grounds  of  Public 

Policy. 
Section  II. —  Cases  of  Extremity — Accident — Equitable  Relief  against  Penalties  and 

Forfeitures — Presumptions  from  Length  of  Time — Acquiescence. 
Section  III. — Mistake  and  Ignorance. 
Section  IV. — Other  instances  of  the  Control  of  Legal   Rights  on  the  Principles  of 

Equity  or  Natural  Justice — Relief  of  Sureties. 


Introduction. 

Having  taken  a  general  view  of  that  division  of  the  subject  which 
includes  the  different  classes  of  cases  in  which  the  court  has  introduced 
and  supported  an  equitable  title  to  the  enjoyment  of  property,  distinct 
from  the  legal  estate  or  interest,  and  of  the  equitable  rules  connected 
with  that  jurisdiction,  I  proceed,  in  the  order  proposed,  to  the  next 
division  of  the  subject,  namely,  those  classes  of  cases  in  which  the 
aim  and  end  of  the  jurisdiction  is  to  affect  the  title  to,  and  enjoy- 
ment of,  the  legal  estate  or  interest  itself,  whether  such  interest  be  an 
estate  in  tangible  property  real  or  personal,  or  a  right  of  action  only. 
Acts  which  extinguish  legal  rights,  as  well  as  those  which  create  them, 
are  the  subjects  of  this  branch  of  the  jurisdiction. 

The  most  important,  as  well  as  the  most  extensive  head  of  this 
branch  of  the  jurisdiction,  is  that  which  is  exercised  in  cases  of 
fraud  (a),  on  which  I  propose  now  to  enter. 

Here  also  the  previous  course  of  the  Court  will  have  to  be  ascer- 
tained from  some  of  the  later  authorities. 


(a)    The    Court    of    Chancery    considered      of  fraud  belongs  to  the  jurisdiction  over  trusts, 
every  breach  of  trust  as  a  fraud.     See  Reg.      and  will  not  be  here  considered. 
Lib.  A.  1575,  fol.  219  ;  but  that   description 
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Section  I. — Jurisdiction    in    case   of  Fraud — Forgery — Gaming 
Transactions — Public  Policy. 

I  have  already  had  occasion  to  notice  that  the  founders  of  the  Roman 
law,  and  its  successive  improvers,  endeavoured  by  action  and  excep- 
tion to  afford  to  every  one  the  means  of  relieving  himself  from  the 
consequences  of  any  fraud  that  was  practised  upon  him  (a),  whether  by 
suggestio  falsi,  or  suppressio  veri,  or  by  the  exercise  or  employment  of 
the  means  of  undue  influence,  or  imposition  of  any  kind  or  description. 
But  notwithstanding  the  comprehensive  range  of  actions  given  by  the 
jus  honorarium,  it  was  found  that  some  cases  were  without  any  adequate 
remedy,  and  that  resort  must  be  had  to  the  extraordinary  interference 
of  the  Praetor  at  Rome,  and  the  Preeses  in  the  provinces  (b).  This  re- 
lief was  afforded  by  the  Restitutio  in  integrum  (c),  or  a  restoration  of 
the  party  to  the  condition  in  which  he  was  before  the  perpetration  of 
the  fraud. 

The  remedies  by  the  praetorian  action  de  dolo,  and  by  the  extraor- 
dinary means  of  a  restitutio  in  integrum,  were  never  granted  but  after 
a  personal  examination  of  each  particular  case  by  the  Praetor  him- 
self (<i),  and  only  where  it  appeared  that  the  ordinary  forms  of  law  did 
not  provide  an  adequate  remedy  (e), — a  maxim  which  appears  to  have 
been  adopted  by  the  common  law,  as  regards  actions  founded  on  fraud. 

All  deceitful  practices  in  defrauding,  or  endeavouring  to  defraud, 
another  of  his  legal  rights  by  means  of  any  artful  device,  contrary 
to  the  plain  rules  of  common  honesty,  were  always  equally  con- 
demned by  the  common  law  of  England,  as  they  were  by  the  civil 
and  praetorian  codes  (/).  Any  instrument,  even  a  deed,  obtained  by 
fraud,  was  treated  as  a  nullity  {g). 

The  Courts  of  Law  endeavoured,  so  far  as  their  forms  of  proceeding 
would  admit,  further  to  carry  out  the  principle  of  avoiding  transac- 

(a)  Fraud,  dolus  malus,  is  defined   in  the  rather  than  an  action,  where  it  would  afford  a 

Digest  to  be  "  Omnem  calliditatem,  fallaciam  complete  remedy. 

machinationem,  ad   circumveniendum  fallen-  (/)   Bacon's  Abr.  Fraud,  A  ;  3  Bla.  Comm. 

dum  decipiendum  alterum,  adhibitam,"  Dig.  431;  Sir  W.   Blackstone  says,  that   "every 

iv.  3.  1,  2.  kind  of  fraud  is  equally  cognisable,  and  equally 

(6)  V.  sup.  p.  324.  adverted  to,  in  a  court  of  law."     Lord  Mans- 

(c)  v.  Dig.  iv.  tit.  1,  de  Restitutionibus  in  field  also,  in  the  case  of  Bright  v.  Eynon,  1 

Integrum,  svp-  r>.  324.      And  see  Heinnec.  Burr.  396,  said  that  "  Courts  of  Equity  and 

ad  Pandect.  §  459,  462  ;  the  same  remedy  was  Courts  of  Law  had  a  concurrent  jurisdiction 

applied  in   respect  of  acts   done  under  iguo-  to  relieve  against  fraud."  But  this  is  not  quite 

ranee,  or  by  mistake,  ibid.  accurate.     "  That  may  be  a  fraud  in  equity 

{d)  Cod.    Just.  ii.    21.    2;    Dig.  iv.   1.  3.  which  is  not  at   law,"  Diet.  M.  R.  ;  2  P.  W. 
This,  as   has  been  observed,  was  the   course  167,  Trenckard  v.  Wanley ;  and  see  the  refer- 
originally  in  all  cases  in   the  Court  of  Chan-  ences  in  the  subsequent  notes, 
eery.  (g)  V.  int.  al.    8  Co.  Rep.  108  b.     Fraud 

(e)  According  to  Labeo,  Dig.iv.  3.  1.  6,  the  was  a  good  plea  to  action  on  a  bond. 
restitutio   in  integrum  might  be  resorted  to 
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tions  founded  on  fraud,  by  active  interference  ;  especially  tlirougli  the 
medium  of  actions  on  the  case,  after  that  form  of  action  was  extended 
in  the  manner  pointed  out  in  the  First  part  of  this  work.  Thus  a  person 
from  whom  money  had  been  obtained  by  fraud,  might  recover  it  back 
by  writ  of  deceit,  or  action  on  the  case  (a)  ;  the  greatest  latitude  was 
given  to  a  party  at  law,  in  defending  himself  from  claims  founded  in 
fraud. 

At  the  common  law,  and  in  this  it  followed  the  Roman  law,  a  man 
could  not  set  up  duress  to  another  to  avoid  his  own  contract,  let  him 
be  related  to  that  person  how  he  might  (&). 

The  legislature  has  frequently  interfered  to  extend  the  remedies  at 
the  common  law  in  cases  of  fraud,  as  in  the  cases  of  gifts  and  convey- 
ances to  defraud  creditors  (c)  and  purchasers  {d).  In  the  reign  of 
Charles  I.,  but  more  particularly  in  the  twenty-third  Car.  1 1.,  it  was  held, 
that  every  voluntary  conveyance  was,  prima  facie,  fraudulent  against 
a  conveyance  for  valuable  consideration  (e).  Where  the  fraudulent 
intent  was  accomplished  by  menaces  or  violence,  the  party  offending 
was  subject  to  punishment  by  indictment.  The  Star  Chamber,  also, 
during  its  existence,  took  cognizance  of  frauds  criminally  (/). 

But  the  prevention  of  fraud  was  beyond  the  reach  of  the  ordinary 
tribunals,  and  the  necessity  for  extraordinary  interference  to  afford  an 
adequate  remedy  in  cases  of  fraud,  even  where  cognizable  at  law,  soon 
became  manifest,  the  more  so  as  the  common  law  had  not  provided 
the  courts  of  ordinary  jurisdiction  with  the  means  of  enforcing  the 
specific  restitution  or  recovery  of  property  fraudulently  obtained  in  the 
ample  manner  that  was  afforded  by  the  Roman  law.  Generally 
speaking,  damages  {g)  for  the  retention  could  alone  be  obtained,  which, 
in  many  cases,  must  obviously  have  occasioned  a  failure  of  justice. 
Besides  which  the  Courts  of  Law,  adopting,  perhaps  to  the  letter,  a 
constitution  of  Diocletian  (h),  seem  to  have  required  that  fraud  should 
be  proved,  and  that,  judicially,  it  could  not  be  presumed  {i).     So,  if 

(a)  Fulbeck,  action  on  the  case,    Tomkins  (/)  V.  supra,  p.  351.     The  Star  Chamber 

V.  Bennet,  Salk.  Rep.  p.  22.  was,  as  before  mentioned,  abolished  by  stat. 

{b)  Wayne  v.  Sands,  1  Freem.  350,  and  the  1  Car.  I.  c.  10. 

authorities  in  n.  (a).  Dig.  iv.  2.  8.  {g)  Lord  Hale  says,  that  possession  was  not 

(n)  Stat.  50  Edw.  III.  c.  6,  making  void  recovered  in  the  action  of  ejectment  until  the 

all  gifts  of   lands  and  goods  in  fraud  of  ere-  reign  of  Edw.  IV.,  but  damages  only,   Hist, 

ditors  ;    3   Hen.  VII.  c.   4,  making  void    all  Com.  Law,  p.  201,  6th  ed. 

such  gifts  of  goods  and  chattels,  extended  by  (h)  Cod.  J.  ii.  21.  6. 

13  Eli z   c.  5  ;  17  Eliz.  c.  4.  (i)  See  10  Rep.  58,  Lord  Hardw.  Chester- 

{d)  27  Eliz.  c.  4,  by  which  fraudulent  con-  _field  v.  Janson,    2  Ves.    155  ;     Lord    Eldon, 

veyances,    charges,  &c.,  of  lands   and    tene-  Tallager  v.  Clark,  18  Ves.  483.     It  is  plain 

ments,  are  declared  void   as  against  purchas-  from  Dig.  xxxv.  2.  41,   that  it  was   not   the 

ers  ;  \.sup.^.   172.  universal   rule  that  fraud   might  not  be  judi- 

(e)  Leach  v.  Dean,  16  Car.  I.  ;  1  Rep.  Ch.  cially  presumed  from  circumstances. 
78  ;  Holford  v.  Holford,  1  Ch.  Ca.  217. 
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the  execution  of  a  deed  had  been  obtained  by  fraud,  or  under  such 
circumstances  as  to  require  that  it  should  be  cancelled  or  delivered  up, 
the  Courts  of  Common  Law  were  incompetent  to  afford  such  a  remedy; 
so  that  at  law  the  party  was  left  for  an  indefinite  length  of  time,  liable 
to  have  the  instrument  set  up  against  him,  and  when  possibly  the 
evidence  of  the  fraud  might  have  been  unattainable.  The  Court  of 
Chancery,  which  was  capable  of  moulding  its  decrees  and  carrying 
them  into  effect,  so  as  to  meet  the  exigencies  of  each  particular  case, 
would  naturally  be  resorted  to  in  such  cases  (a) ;  and  its  jurisdiction 
over  matters  of  conscience  appears  to  have  been  considered  as  war- 
ranting its  interference. 

Accordingly,  in  the  reign  of  Henry  VI.,  we  find  bills  seeking  re- 
lief on  the  ground  of  the  inability  of  the  Courts  of  Law  to  afford  the 
specific  relief  which  the  case  required,  as  the  cancellation  of  a  deed, 
and  the  restoration  of  property  obtained  by  fraud  {h). 

In  later  times,  numerous  decrees  were  obtained  on  bills  for  relief 
on  the  ground  of  fraud,  particularly  against  deeds  obtained  by  fraud, 
circumvention,  and  practice  on  the  weakness  of  others,  though  not 
sufficient  to  avoid  the  deed  at  law  (c).  There  are  instances  as  early 
as  Car.  I.  of  relief  given  on  the  ground  of  fraud  after  and  against  a 
verdict  and  judgment  at  law  {d)  and  even  execution  (e).  So  relief 
was  given  against  an  award  and  against  a  fine  or  recovery  obtained 
by  fraud  (/),  and  direct  relief  was  given  against  an  infant  in  whom 
property,  fraudulently  obtained,  was  vested  (^).  In  effect  a  restitutio 
in  integrum  was  afforded. 

In  addition  to  the  considerations  above  pointed  out,  the  power  which 
the  Court  of  Chancery  exercised  of  compelling  a  discovery  from  the 
defendant,  without  which  numerous  cases,  though  remediable  by  the 
Courts  of  Law,  must  have  failed  of  having  any  redress  extended  to 
them  for  want  of  proof,  and  its  power  of  preventing  contemplated  acts 
of  fraud  by  injunction  would  naturally  tend  to  increase  this  branch  of 

(a)  See  Mitford  on  Pleading,  by  Jeremy,  abhors,"  Crompt.  64  a  ;  Tothill,  186. 

127,  128.  (c)  "A  simple  man  drawn  to  make  leases, 

{b)  Slonehouse  v.  Stanshawe,   Cal.  vol.  i.  and  to  enter  into  bonds,  relieved."  Toth.  268, 

p.  29,  30;    et  v.  ib.  vol.  ii.   p.  16,  p.  37,  bill  8  Jas.  I.  "  being  an  ignorant  person,"  12  Ja. 

against  a  co-ex"rntor,  temp.  Hen.  VI. ;    ib.  i.  ibid ;  Herbert  v.  Lowns,  3  Car.   I.    1  Rep. 

vol.  i.  p.  89,  temp.  Edw.  IV.,  ?fc.     There  is  Ch.  13. 

a    bill,    temp.    Edw.   VI.,    praying  for   relief  {d)    The    Chancellor    it    seems    sometimes 

against  a  fraudulent  deed,  and  an  injunction  himself  cancelled  the  deed  in  court,  Bishop  of 

against   the  defendant  receiving  the  profits  of  Coventry  &^'  L.  v.  Blunt,  3  &  4  Eliz.  fo.  90. 

the  land,  vol.  i.   p.  131  ;    16  Edw.  IV.  fol.  9,  (e)   Chancery  Vindicated,  1  Rep.  Ch.  p.  11. 

Brooke,  Conscience,  19,  a  bill  was  sustained  (/')  Nelson,  C.  R.  6;  Toth.  lf)4,  v.  Crompt. 

to  avoid  a  gift  of  goods  made  to  defraud  ere-  54  a.  and  Baker  v.  Prilchard,  2  Atk.  390. 

ditors,    the  donor   continuing  in   possession,  {g)  Toth.  268  ;  et  v.  sup.  "  Infants." 
S.  C.  Gary,  p.  25  ;  "  Covin  and  fraud  equity 
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the  jurisdiction  of  the  court.  Ultimately,  by  common  consent,  the 
cognisance  of  every  case  of  fraud  with  the  single  exception  of  fraud  in 
obtaining  a  will,  has  been  conceded  to  the  Court  of  Chancery  (a),  even 
though  there  may  be  an  effectual  remedy  at  law  (5),  so  that  the  Roman 
law  in  this  instance  has  been  departed  from.  Lord  C.  Nottingham 
stated  that  even  as  regards  wills,  it  was  the  constant  course  of  the 
court  to  make  decrees  to  give  effect  to  promises  made  to  induce  a 
testator  not  to  alter  his  will,  and  this  doctrine  is  now  fully  esta- 
blished (c);  and  it  seems  an  action  will  lie  on  such  a  promise  {d). 
Where  a  probate  is  obtained  by  fraud,  the  court  may  declare  the  party 
so  obtaining  it  to  be  a  trustee  (e). 

In  one  respect  the  party  charged  has  an  advantage  by  the  case  being 
brought  under  the  jurisdiction  of  the  Court  of  Chancery,  namely,  that 
he  will  not  there  be  subjected  by  the  oath  of  one  witness  to  the  con- 
sequences of  such  an  imputation,  if  he  can  on  his  own  oath  give  it  an 
express  denial  (/). 

The  Court  of  Chancery,  in  the  exercise  of  its  jurisdiction  as  regards 
fraud,  has  not  confined  itself  to  the  rules  and  principles  acted  upon  by 
the  Courts  of  Law.  As  the  court  went  beyond  the  law  in  the  case  of 
waste  {g),  so  in  the  case  of  fraud,  this  court  has  in  some  respects  gone 
beyond  and  even  contrary  to  the  rules  of  the  Courts  of  Law  {h).  Thus  by 
the  rules  of  law,  fraud  must  h^  proved,  or  it  must  be  apparent  from  the 
intrinsic  nature  of  the  transaction.  In  the  Court  of  Chancery  fraud 
may  be  inferred  from  the  attendant  circumstances  {i) ;  and  a  transac- 
tion may  in  this  court  be  impeached  where  from  its  nature  and  circum- 
stances it  appears  to  be  an  imposition  and  deceit  on  persons  who  are 

(a)  V.  int.  alia,  diet,  of  Lord  Hardwicke,  Court  of  Chancerj' ;  Herbert  v.  Lowns,  1  Ch. 

Chesterfield    v.   Janssen,   2   Ves.    155;    and  Rep.  13,  and  that  a  will  might  be  set  aside  in 

Bright  v.  Eynon,   1  Burr.  396.     In  an  early  the  Court  of  Chancery  as  inofficious,  ibid.  p. 

case,  1689,  the  defendant,  a  justice  of  the  66,  v.  infra,  *'  Obsolete  Jurisdiction  of  the 

peace,   by   terrifying   the   plaintiff  with   the  Court  of  Chancery." 

dread  of  a  prosecution,  got  50/.  from  him ;  (ft)  Lord  Coke  would  rather  have  confined 

the  court  decreed  repayment  with  interest  and  the    Court   of  Chancery  to  cases   not  reme- 

costs,  though  the  offence  was  punishable  by  diable  at  law,  4  Inst.  84. 
indictment,  Dyer  v.  Tymewell,  2  Freem.  112.  (c)  Chamberlaine\.  Chamberlaine,  2'Free.m. 

The  modern  doctrine  may  be  stated  to  be  that  34  ;  Prec.  Ch.  5  ;  2  Freem.  137 ;  1  Cox,  414. 
civil  fraud  is  cognizable  by  the  Court  of  Chan-  {d)  2  Freem.  285. 

eery,  to  reinstate  the  party  defrauded,  though  (e)  1  Ves.  120;  et  v.  3  Mad.  100. 

also  punishable  by  common  law  or  by  statute.  {f)  Lord  Eldon,  Evans  v.  Bicknell,  6  Ves. 

Bright  v.  Eynon,  1  Burr,  326  ;  Colt  v.  Wot-  184  ;  and  see  the  cases  at  law  in  the  text  and 

laston,  2  P.  W.  156.     Lord  Keeper  Coventry  notes  to  that  case. 

seems  to  have  treated  it  as  clear  that  although  {g)    See   the   case    temp.    Rich.    II.    inf. 

a  will  might  not  be  liable  to  be  impeached  at  "Waste." 

law,  yet  that  any  devises  contained  in  it,  which  (h)  Diet.  Lord  Hardw.  Garth  v.  Cotton,  3 

had  been  obtained  by  improper /;rac<ice*  and  Atk.  754,  5. 
circumvention,  might  be   made  void  in  the  (i)  See  Tothill,  p.  186,  268,  12  Jas.  I. 

2s 
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not  parties  to  the  transaction  (a).  In  this  court  also  in  order  to  arrive 
at  the  fraud  as  well  as  to  know  the  true  and  real  intention  of  a  trust, 
evidence  will  be  admitted,  which  according  to  the  strict  rules  of  law 
could  not  be  received  (b). 

The  Court  of  Cliancery  has  also,  when  the  interests  of  the  public 
generally  are  concerned,  in  conformity  with  the  Roman  law  (c),  and 
from  a  period  that  cannot  be  traced,  entertained  jurisdiction  on 
grounds  of  Public  Policy  (c?),  irrespective  of  the  particular  circum- 
stances of  the  case  (e),  to  declare  void  transactions  which  have  taken 
place  under  circumstances,  where  independently  of  other  considera- 
tions (/),  from  the  condition  of  the  parties,  and  the  difficulty  which 
must  exist  of  obtaining  positive  evidence  as  to  the  fairness  of  the 
transaction,  they  are  peculiarly  open  to  fraud  and  undue  influence. 
Thus  the  Court  of  Chancery  will  not  permit  any  person  standing  in  a 
fiduciary  situation,  or  who  from  the  relation  in  which  he  stands  to 
another  is  capable  of  exercising  an  undue  influence  over  his  mind, 
to  derive  profit  from  any  transaction  which  takes  place  during  the  con- 
tinuance of  such  fiduciary  character  in  the  one  case,  or  which  may  be 
supposed  to  have  taken  place  by  reason  of  such  opportunities  of  undue 
influence  in  the  other  {g). 

On  the  same  principle,  relief  has  been  given  from  a  very  early 
period  against  securities  obtained  from  expectant  heirs,  more  especially 
in  respect  of  transactions  entered  into  by  them  in  early  life,  on  the 
terms  of  any  monies  actually  advanced  being  repaid  with  interest,  or 
the  real  and  fair  value  of  any  goods  furnished  to  them  being  repaid  (h). 
It  is  on  the  ground  of  public  policy  also  that  the  jurisdiction  to  avoid 
marriage  brokage  bonds  is  exercised  (i).      The  modern    cases   have 

(a)  Chesterfield  v.  Janssen,  2  Ves.  155,  6  ;  {g)  Heme  v.  Meeres,  1  Vern.  465  ;  Ayliffe 
1  Atk.  352,  V.  supra,  diet.  M.  R.  Trenchard  v.  Murray,  2  Atk.  59  ;  Robinson  v.  Pett,  3 
V.  Wanley,  2  P.  W.  167.  P.  Wms.   251.      This  subject  will  be  more 

(b)  Lord  Hardw.  Man  v.    Ward,   2  Atk.  fully  considered  in  the  next  volume. 
228-9.  {h)  See  Varner's  case,  2  Freem.  62  ;  Wise- 

(c)  "  Tutor  rem  pupilli  emere  non  potest."  man  v.  Beake,  ib.  Ill,  2  Vern.  121;  et  v. 
Dig.  xviii.  1.  34,  7  ;  "  idem  que  porrigendum  Freeman  v.  Bishop,  a.  d.  1740  ;  Barnardiston 
est  ad  similia,  id  est  curatores,  procuratores,  R.  p.  16  ;  Waller  v.  Dalt,  28  Chas.  II.  1  Ch. 
et  qui  negotia  aliena  gerunt."  Dig.  xviii.  1,  Ca.  27G,  there  the  plaintiff  was  not  even  an 
34,  ult.  "  Non  licet  ex  officio  quod  adminis-  expectant  heir;  and  see  the  note  to  that  case, 
trat  quis  emere  quid  vel  per  se,  vel  per  aliam  In  Rich  v.  Sydenham,  1  Ch.  Ca.  232,  23  Car. 
personam;  alioquin  non  tantum  rem  amittit  II.  the  court  refused  to  give  any  relief  to  the 
sed  ia  quadruplum  convenitur,"  Dig.  xviii.  1,  plaintiff  who  sought  to  enforce  a  contract 
46  ;  the  Court  of  Chancery  has  not,  however,  entered  into  by  an  expectant  lieir,  even  to  the 
gone  to  this  extent.  extent  of  the  money  actually  lent ;  there  the 

(d)  V.  supra,  p.  427  &  p.  512.  defendant  was   drunk  when   he  entered  into 
(c)  See   the  judgment   of  Lord  Thurlow,      the  bargain. 

Wells  V.  Middleton,  1  Cox,  125.  (?)  Bacon's  Tracts,  278,  9  ;    Arundel  v. 

(/)  V.  supra,  p.  512.  Trevitlian,  1  Rep.  Ch.  47. 
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extended  the  protection  to  expectant  heirs  to  an  extent  almost  amount- 
ing to  declaring  them  incapable  of  binding  themselves  in  respect  of 
their  expectancies  (a). 

There  are  some  early  bills  praying  relief  against  forged  deeds  (&). 
The  remedy  in  such  cases,  at  common  law,  was  by  writ  of  deceit  (c). 
The  court  still  exercises  jurisdiction,  when  a  question  of  property  is 
involved,  to  relieve  against  forged  instruments  {d). 

At  common  law,  money  obtained  by  unfair  practices  in  gaming,  as 
by  using  loaded  dice,  might  be  recovered  back  by  writ  of  deceit,  or 
action  on  the  case  (e).  The  Court  of  Chancery  from  an  early  period 
exercised  jurisdiction  in  such  cases  to  relieve  against  securities  given  for 
money  lost  at  play,  going  even  beyond  the  law,  apparently  on  grounds 
of  public  policy  (/),  and  the  court  after  the  passing  of  the  statute  16 
Car.  II.  c.  7  §  3.  which  made  gaming  and  betting,  where  more  than 
lOOZ.  was  lost  at  a  time,  illegal,  sustained  its  original  jurisdiction  in 
cases  not  within  the  act  (g).  The  general  rule  is  that  even  particeps 
criminis  may  have  relief  when  the  transaction  is  impeached  on  the 
ground  of  public  policy  (/<). 

The  jurisdiction  as  to  Perjury  of  itself,  and  not  as  an  ingredient  in 
fraud,  rather  belongs  to  the  obsolete  jurisdiction  of  the  court  (z). 

(a)  Peacock  v.  Evans,  16  Ves.  314.  Maddock,  MS.  Pr.  and  Pr.  2  ed. ;  306  ;  but 

(b)  Cal.  vol.  ii.  p.  30,  the  defendant  had  this  is  contrary  to  the  general  principle  that 
there  sued  out  execution  in  an  action  on  the  joar^iceps  crimmw  may  have  relief  where  public 
forged  deed,  the  proceedings  went  to  replica-  policy  is  the  ground  of  the  jurisdiction.  See 
tion,  but  there  is  no  decree.  Story  on  Eq.  §  304  &  305  and  the  next  note. 

(c)  19  Hen.  VI.  44  ;  v.  Fulbeck,  act.  on  The  later  statutes  as  to  gaming  are,  9  Anne, 
the  case.  c.  14  ;   18  Geo.  II.  c.  34,  and  5  &  6  Will. 

{d)  Peake  v.  Highfield,  1  Russ.  559 ;  Mit-  IV.  c.  41. 

ford,  129,  n.  (x).  {h)  Law  v.   Law,  Ca.  temp.  Talbot,  140 

(e)  Fulbeck,  act.  on  the  case.    The  modern  Madd.    MS.  Pr.  and  Pr.  i.  228.     This  was 

law  is  stated,  1  Fonbl.  234  note.  the  case  of  a  bond  to  procure  an  ofl&ce  con- 

(/)  1  Rep.  Ch.  48,  Toth.  p.  81,  38  and  44  trary  to  law. 

Eliz.    In  this  the  Court  of  Cliancery  followed  (j)  In  Tothill  there  is  this  passage,    "a 

the  Roman  law.  Cod.  I.  iii.  43.  1,  a  law  of  person  sentenced  in  this  court  for  forgery," 

Justinian  which  gave  an  unlimited  power  of  p.   168  ;    8  Ja.   1.  fo.   1172.     But  until  the 

recovery  of  money  lost  at  play.     The  bishop  abolition  of  the   Court  of  Star  Chamber,  that 

had  authority  to  inquire  into   these  matters,  court  appears  to   have  been  considered  the 

ib.  §  3.  proper  tribunal  for  cases  of  forgery  and  sub- 

{y)  Humphrys  v.Rigby,2  Freem.  221.  Lord  ornation  of  witnesses  and  the  like,  when  not 

Talbot,  however,  held  that  when  money  won  connected  with  a  question  as  to  property,  and 

at  play  was  paid,   it  could  not  be   recovered  not  the  Court  of  Chancery.  Reg.  Lib.  A.  1569. 

back,  the  plaintiff  being  jwar^ice/?«cn»wmj«,So-  fo.  348.  v.   infra,  "Obsolete  Jurisdiction  of 

aanquet  v.  Dashwood.     Ca.  temp.  Talbot,  41,  the  Court  of  Chancery.'' 
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Section  II. —  Cases  of  Extremity — Accident — Equitable  relief  against 
Penalties  and  Forfeitures  generally — And  here,  of  Presumptions  from 
length  of  time — and  Acquiescence. 

Another  description  of  cases  in  which  the  Court  of  Chancery  exer- 
cised jurisdiction  to  affect  legal  rights  was  constituted  of  those  cases 
of  extremity,  the  chief  of  which  became  afterwards  classed  under  the 
general  head  of  Accident. 

Accident  was  a  circumstance  on  which  relief  might  be  obtained 
under  the  Roman  system  of  jurisprudence  on  the  ground  of  natural 
justice  ia). 

Every  attempt  to  define  Accident  in  its  judicial  acceptation,  even  in 
modern  times,  has  failed.  Lord  Cowper  {h)  defined  it  to  be  "  when  a 
case  is  distinguished  from  others  of  the  like  nature  by  unusual  cir- 
cumstances," but,  as  Mr.  Justice  Story  observes,  this  Avould  include 
unusual  circumstances  which  may  have  resulted  from  the  party's  own 
gross  negligence,  folly  or  rashness,  which  would  not  be  helped  at 
law  or  in  equity  (c)  ;  so  true  it  is  that  "  omnis  definitio  in  jure  civili 
periculosa  est,  parum  est  enim  ut  non  subverii  potest"  (d).  It  is  equally 
true  of  the  ancient  as  of  the  modern  jurisdiction  of  the  Court  of 
Chancery,  that  what  kinds  of  accidents  or  cases  of  extremity  may  be 
relieved  against,  can  only  be  ascertained  from  an  examination  of  the 
instances  in  which  the  jurisdiction  has  been  exercised.  The  cases  in 
which  the  Court  of  Chancery  was  first  called  upon  to  exercise  this 
jurisdiction,  so  far  as  Ave  can  collect,  was  in  the  instance  of  penalties 
and  forfeitures.  And  this  may  be  the  proper  place  for  introducing 
the  rudiments  of  the  doctrines  of  the  Court  of  Chancery  as  to  Penalties 
and  Forfeitures  generally. 

From  an  early  period  the  Court  of  Chancery  gave  relief  against 
penalties  and  forfeitures  in  some  cases.  Thus,  where  a  man  who 
was  bound  in  an  obligation  to  pay  money,  paid  it  and  took  no  acquit- 
tance, or  took  an  acquittance  without  seal,  or  "the  money  were  paid 
within  a  short  time  after  the  day,"  if  judgment  were  had  in  any  of 

(a)  "  Si  enim  quis  propter  segritudinem  vel  Antonini  hsec  dicit."     Dig.  xxvii,    1.   13,  7. 

aliam   necessitatem  constituto    tempore  non  See  to  same  effeit,  Mitf.  117. 
poterit  venire,  ignoscendum  ei  est;  cujusfidem  (b)  10  Mod.  Rep.  3. 

tametsi  sufEcit  firmare  ex  ipsa  naturali  jus-  (c)  1  Story,  Eq.  §  78. 

titia,  tamen  et   constitutio    Imper.    Veri   et  (d)  Dig.  L.  17.  202. 
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these  cases  at  law,  the  Court  of  Chancery  would  give  relief  (a),  but 
the  ground  of  relief  in  these  cases  may  perhaps  in  part  be  referred  to 
mistake  and  inadvertence,  which  will  be  considered  in  the  next  section, 
on  the  broader  principle  of  natural  justice  or  conscience  (&).  If  an 
acquittance  had  been  taken  and  lost,  or  a  bond  were  burnt  or  lost  by 
accident  or  mistake,  those  were  accidents  that  afforded  a  clear  ground 
for  giving  the  same  relief  in  each  case  as  might  have  been  obtained 
at  law,  if  the  instruments  had  existed  (c). 

In  the  reign  of  Philip  and  Mary,  we  find  bills  filed  to  be  relieved 
from  penalties,  expressly  on  the  ground  of  accident,  as  where  a  person 
was  bound  to  repair  the  banks  of  a  river  within  a  given  time,  and 
had  been  prevented  by  an  extraordinary  flood  {d).  Many  instances 
of  relief  against  penalties  in  money  bonds,  on  the  ground  that  pay- 
ment had  been  prevented  by  some  unforeseen  event,  appear  in  the 
time  of  Elizabeth  (e).  The  jurisdiction  to  relieve  against  penalties  in 
such  cases  was  well  settled  in  the  reign  of  James  I.  (/)  ;  and  the  same 
principle  was  applied  to  non-payment  of  rent  {g). 

The  jurisdiction  was  extended  to  cases  where  the  default  was  of  a 
trifling  nature,  irrespective  of  accident,  or  apparently  of  any  excuse,  as 
when  all  the  debt  had  been  paid  but  4Z.  (the  whole  amount  being  100/.)? 
and  that  had  been  tendered  (A).  The  affording  relief  in  these  cases 
on  other  grounds  than  accident  seems  to  have  been  much  objected  to 
in  the  reign  of  James  I.  (i),  and  the  question  was  brought  before  Lord 

(a)  Bro.  Consc.  23  ;  22  Edw.  IV.  6.  1  Hen.  utterly  condemn;"  therefore  an  injunction 
VII.  14  ;  7  Hen.  VII.,  11  Lord  Ellesmere,  1  was  granted,  B.  1575,  fo.  42.  Similar  order,  B. 
Rep.  Ch.  5.  Choice  Cases  in  Chancery,  128.  1575,  fo.  258. 

(b)  Doctor  &  Student,  Dial.  i.  c.  12.  p.  37.  (/)  Lord  Coke,  4  lust.  84,  recognizes  the 
The  author  (St.  German)  was  born  in  the  jurisdiction  of  the  Court  of  Chancery  to  re- 
reign  of  Edw.  IV.,  his  book  was  published  in  lieve  on  the  ground  of  accident.  See  Hoven- 
the  reign  of  Hen.  VIII.  before  the  Statute  of  den's  note  to  Cocker  v.  Bevis,  2  Freeman,  128. 
Uses;  see  the  preface  &  p.  170.  {g)  An  injunction  was  granted  against  an 

(c)  See  the  Diet,  of  Lord  Hardwlcke,  Skip  action /or  rent  of  a  house  ordered  to  be  pulled 
V.  Huey,  3  Atk.  93.  down  by  the  commissioners  appointed  for  the 

(d)  Cal.  i.  p.  142.  erection  of  St.  Paul's,  4  &  5  Eliz.  fo.  233. 

(e)  As  where  a  person  was  prevented  from  {h)  Reg.  Lib.  7  &  8  Eliz.  fo.  359. 

doing  the  act  by  a  flood,  Reg.  Lib.  B.  1579,  (i)  Lord  Ellesmere  would  not  relieve  ex- 
fo.  138;  by  the  Plague  B.  1582,  fo.  269,  and  cepting  in  cases  of  extremity  or  accident; 
the  like.  In  one  case  the  plaintiff,  the  defend-  but  it  appears  from  Mr.  Norbury's  complaints 
ant's  tenant  had  paid  his  rent  to  the  plaintiff^'s  that  this  rule  had  been  relaxed  in  his  time, 
servant,  who  had  no  authority  to  receive  it,  Hargr.  Law  Tr.  431.  Sir  Geo.  Gary  thus 
so  that  he  had  to  pay  it  over  again  ;  being  a  states  the  doctrine  of  the  court :  "  If  a  man 
poor  man  he  had  difficulty  in  again  procuring  be  bound  in  a  penalty  to  pay  money  at  a  day 
the  money,  and  the  landlord  refused  to  receive  and  place  by  obligation,  and  intending  to  pay 
it  when  tendered,  saying  the  sun  had  gone  the  same  is  robbed  by  the  way,  or  hath  en- 
down  (which  was  doubtful,  it  being  a  cloudy  treated  by  word  some  further  respite  at  the 
day)  and  he  brought  an  action  of  ejectment  hands  of  the  obligee,  or  cometh  short  of  the 
on  the  ground  of  forfeiture,  which  kind  of  place  by  any  misfortune,  and  so  failing  of  the 
dealing,"   says  the  order,  "this   court  doth  payment,  doth  nevertheless  provide  and  tender 
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Keeper  Coventry  in  the  following  case.  An  estate  was  devised  on 
condition  that  the  devisee  should  pay  the  testator's  debts  and  legacies 
within  a  given  time,  and  the  defendant,  the  heir,  had  entered  for  the 
condition  broken,  two  legacies  of  5?.  each  not  having  been  paid.  Lord 
K.  Coventry,  on  a  view  of  the  precedents  in  such  cases,  was  clearly  of 
opinion  to  give  relief  against  the  forfeiture,  and  decreed  that  the  plain- 
tiff should  hold  and  enjoy  against  the  defendant  and  his  heirs  (a). 

When  the  equity  of  redemption  after  forfeiture  of  a  mortgaged  estate 
was  established,  it  would  have  been  inconsistent  not  to  have  extended 
the  same  doctrine  to  the  forfeiture  of  the  penalty  in  a  money  bond,  as 
between  the  parties  beneficially  interested  in  the  performance  of  the 
condition.  Accordingly,  it  was  established  in  the  same  reign  (Chas.  I.) 
that  where  a  money  bond  was  forfeited,  and  the  money  was  paid  or 
even  tendered  afterwards,  at  least  within  a  reasonable  time,  the  obligee 
should  be  restrained  from  putting  the  bond  in  suit  so  as  to  recover  the 
penalty  or  any  interest  (use)  subsequent  to  the  tender  (b).  The  prin- 
ciple on  which  the  court  acted  in  these  cases  evidently  was  that  the 
party  had  sustained  no  injury  or  only  to  a  trifling  amount,  or  at  most 
such  an  injury  as  might  be  compensated  by  interest.  Natural  justice 
was  evidently  the  ground  of  interference. 

This  principle  was  soon  afterwards  extended  to  forfeitures  for  non- 
payment of  rent  (c),  and  at  a  later  period  it  was,  through  the 
medium  of  the  legislature,  incorporated  in  the  law,  execution  in  an 
action  on  a  bond  for  securing  an  annuity  being  prohibited  excepting  to 
recover  the  arrears  (c?),  and  the  jurisdiction  of  the  Court  of  Chancery 
to  reheve  from  forfeiture  on  non-payment  of  rent  has  been  affirmed, 
the  terms  on  which  the  relief  shall  be  afforded  being  specified  (e). 

The  court  also  gave  relief  against  the  effects  of  accidental  omissions 
in  some  other  cases  where  from  length  of  time  evidence  of  the  act 

the  money  in  short  time  after,  in  these  and  (c)  "  It  is  the  usual  equity  for  this  court  to 

many  such  like  cases  the  Chancery  will  com-  decree  upon  payment  of  arrears  that  the  lessor 

pel   the   obligee  to  take  his  principal,  with  shall  make  a  new  lease  with  like  covenants," 

some  reasonable  consideration  of  his  damages  2  Freeman,  115,  et  v.  ib.  92,  n.  (i),  and  192, 

(^quantum  expediat) ;  for  if  this  was  not,  men  Hovenden's  ed.  and  1  Fonbl.  397. 

would  do  that  by  covenant  which  they  do  now  {d)  By  stat.  8  &  9  Will.  III.  c.  11. 

by  bond.     The  like  favour,"  he  adds,  "is  ex-  (e)  4  &  5  Anne,  c.  16,   and  4  Geo.  II.  c. 

tendible  against  them  that  will  take  advantage  28,    §  3  &  4.     See  2  Freeman,    309.     The 

upon  any  strict  condition   for  undoing   the  modern  doctrine  as  to  relief  from  penalties 

estate  of  another  in  lands  upon   a   small  or  and  forfeitures,  which  may  be  seen  in  Hill  v. 

trifling  default,"  Gary,  p.  1.     Et  v.  Gary,  p.  Barclay,  18  Ves.  58,  will  of  course  be  fully 

111,  ed.  1665,  where  one  being  bound  to  exe-  considered  hereafter.     The  courts  of  law  ap- 

cute  a  release  within  a  certain  time,  only  asked  pear  now  to  be  adopting  the  doctrines  of  the 

time  to  be  advised.  Gourt  of  Ghancery  in  regard  to  penalties  and 

(a)   Underwood  v.  Swan,  Gar.  1.  1  Rep.  Gh.  forfeitures  ;  see  the  judgment  of  C.  J.  Tindal, 

86.  Kemble  v.  Farren,   6   Bing.   181;    Warren, 

(6)  Tothill,  p.  89,  ib.  180.  Law  Studies,  300-1. 
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might  have  been  lost;  thus  the  want  of  livery  of  seisin  was  supplied 
against  an  adverse  claimant,  even  in  favour  of  persons  who  derived 
title  under  a  voluntary  conveyance,  where  the  possession  had  gone  with 
the  deed  for  25  years;  and  a  surrender  was  presumed  on  long  possession, 
also  the  grant  of  a  rent  (a). 

When  instruments  giving  legal  rights  were  lost,  so  that  by  the  rules 
of  pleading  at  law,  before  adverted  to  (Z»),  the  right  could  not  be  en- 
forced at  law  (c),  the  Court  of  Chancery  substituted  itself  for  the 
Court  of  Law,  and  gave  the  same  remedy  as  might  have  been  obtained 
at  law  had  the  instrument  been  in  existence. 

Lapse  of  time,  as  affording  a  presumption  of  payment,  was  a  com- 
mon head  of  relief;  thus  the  court  would  order  old  securities,  on  which 
no  demand  had  been  made  for  a  great  length  of  time,  so  that  payment 
or  satisfaction  might  be  presumed  though  incapable  of  proof,  to  be 
delivered  up  to  be  cancelled  {d). 

Acquiescence  for  a  considerable  length  of  time  was  also  of  material 
importance  when  a  person  sought  the  interference  of  the  court.  After 
a  lapse  of  sixteen  years  the  court  refused  to  entertain  a  Bill  of  Review 
to  reverse  a  decree  made  for  settling  differences,  for  errors  apparent 
in  it  (e). 

Where  an  unconscientious  use  was  made  of  a  condition,  relief  was 
given,  independently  of  the  grounds  above  adverted  to;  as  where  a 
person  sought  to  enforce  a  forfeiture,  because  the  plaintiff,  contrary  to 
his  covenant,  refused  to  permit  the  defendants  to  carry  certain  timber 
over  the  plantiff's  meadow,  it  being  then  covered  with  long  grass,  the 
court  granted  an  injunction  (f). 

Where  a  bond  was  given  in  a  penalty  to  secure  the  payment  of  a 
certain  sum  of  money  within  so  many  days  of  the  marriage  of  another, 
and  the  marriage  of  the  obligee  took  place  unknown  to  the  obligor, 
the  obligee  was  restrained  from  suing  for  the  penalty  (g). 

At  this  time  it  seems  to  have  been  considered  at  law  that  where 

(a)  Toth.  104-5 ;  ibid.  116.  264.  269,  270  ;  held  sufficient  to  raise  a  presumption  of  satis- 
and  see  2  Freem.  106.  121.  309.  faction  of  a  mortgage,  and  the  mortgage  was 

(b)  V.  supra,  p.  409.  ordered  to  be  given  up  to  be  cancelled,  ibid, 

(c)  2  Freem.  70  ;  1  Fonbl.  15  ;  Mitford,  p.  p.  42  ;  presumption  of  payment  of  bond  after 
113.  The  modern  doctrine  is  there  stated  twenty-two  years  in  two  cases,  and  bonds  or- 
thus  :  "  The  Court  of  Chancery  will  generally  dered  to  be  delivered  up,  ib.  p.  47,  bond  to 
lend  its  aid  whenever  by  fraud  or  accident  a  save  harmless;  statute  vacated,  ib.  p.  56.  The 
person  is  prevented  from  effectually  asserting  existing  statute  for  the  limitation  of  actions 
in  the  courts  of  ordinary  jurisdiction  rights  relating  to  real  estate  is  stated  supra,  p.  225. 
founded  on  principles  acknowledged  by  those  (e)  Goddard  v.  Goddard,  1  Rep.  Ch.  74. 
courts."     Ib.  p.  113.  (/)  Reg.  Lib.  B.  1579,  fo.  44. 

{d)   Gibson  v.  Fletcher,   1    Rep.   Ch.   32 ;  (V)  Reg.  Lib.  1575,  B.  fo.  135. 

seventeen  years  possession  without  claim  was 
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there  was  a  general  condition  of  forfeiture  on  assignment  by  the  lessee, 
except  to  particular  persons  (the  wife  or  children)  without  licence,  a  sale 
by  the  executors  for  payment  of  debts  without  licence  was  a  forfeiture. 
Lord  K.  Coventry,  in  a  case  of  this  kind,  confirmed  the  title  of  the 
assignee  against  the  forfeiture  (a),  and  it  appears  that  the  law  has  since 
accommodated  itself  to  the  rule  in  equity  (b). 


Section  III. — Mistake — Ignorance. 

§  1 . — Doctrines  of  the  Roman  haw. 

§  2. — Doctrines  of  the  Court  of  Chancery — Rules  of  Law  as  regards  Mistake. 

The  next  class  of  cases  in  which  the  Court  of  Chancery  has  applied 
the  principles  of  equity  and  conscience,  in  reference  to  legal  rights* 
are  those  which  range  themselves  under  Ignorance  and  Mistake,  in- 
cluding what  may  more  properly  be  called  Inadvertence  (c). 

§  1. — Doctrines  of  the  Roman  Law. 

The  doctrines  of  the  Roman  Law  on  the  subject  of  mistake  appear 
to  have  had  considerable  influence  on  the  decisions  of  the  Courts  of 
Common  Law  as  well  as  on  those  of  tlie  Court  of  Chancery. 

The  Roman  law  enabled  a  person  to  avoid  a  contract  on  the  ground 
of  mistake  {d),  and  that  although  it  was  his  own  mistake  (e).  It  was 
considered  a  fraud  to  endeavour  to  take  advantage  of  a  stipulation 
entered  into  under  a  plain  mistake  (/).  As  regards  mistake  arising 
from  ignorance,  a  distinction  was  taken  between  ignorance  of  law  and 
ignorance  of  fact  (g).  A  person  could  not  set  up  the  former  as  a  ground 
to  avoid  an  obligation  (h).  But  it  was  not  in  every  case  that  ignorance 
or  mistake  as  to  fact  was  available;  no  help  was  given  when  the 
ignorance  arose  from  gross  negligence  or  folly  (i).     A  distinction  was 

(a)  Cox  V.  Broivn,  1  Rep.  Ch.  90.  (/)  "  Cum  enim  quis  petat  ex  ea  stipula- 

{b)  See  Seers  v.  Hind,   1  Ves.  J.  295,  and  tione,  hoc  ipse  dolo  facit  quod  petit."     Dig. 

Cootes,  Landlord  and  Tenant,  285-7.  xlv.  1,  36;  et  v.  xliv.  7.  55. 

(c)  Lord  Coke  appears  to  include  this  {g)  As  with  us,  see  int.  at.  2  Atk.  112. 
branch  of  the  jurisdiction  under  the  head  of  {h)  "  Regula  est  juris  quidem  ignorantiara 
"  Accident,"  4  Inst.  84  ;  so  Lord  Cowper,  juris  cuique  nocere,  facti  vero  ignorantiam 
Lord  Bath  v.  Sherivin,  10  Mod.  1  ;  and  Sir  non  nocere."  Dig.  xxii.  5.  9  ;  ib.  §  8,  "  Cum 
W.  Blackstone,  3  Bla.  Comm.  431,  and  see  jus  finitum  et  possit  esse  et  debeat,  facti  in- 
Mitf.  128-9,  130.  ierpretatio  plerumque   etiam    prudentissimos 

(d)  "  Non  videntur  qui  errant  consentire."  fallat,"  ib.  §  11,  and  xxii.  6.  2. 

Dig.    L.    17.    IIG.     "Quid   enim   tam    con-  (i)  "  Nee  s^w/^is  solere  succurri  sed  erran- 

trarium  consensu!  est  quam  error."     Dig.  ii.  tibus."     Dig.  xxii.  5.  9,  5.    "  Sed  facti  igno- 

1.  15.  rantia  ita  demum  cuique  non  nocet,  si  non  ei 

(e)  Vin.  in  Just.  Inst.  654.  summa  negligentia  objiciatur.     Quid  enim  si 
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taken  by  Papinian  in  regard  to  ignorance  of  law ;  according  to  him  if 
a  man  had  been  induced  by  his  ignorance  of  the  law  to  part  with  what 
was  his  own,  he  might  recover  it  or  be  placed  in  statu  quo ;  but  the 
pretence  of  ignorance  of  law  could  not  be  used  to  enable  a  person  to 
acquire  what  had  not  been  his  own  or  to  better  his  condition  (a).  A 
person  might  not  only  defend  himself  from  a  demand  made  on  him  by 
reason  of  a  contract  entered  into  in  ignorance  or  mistake  of  fact,  but 
he  might  recover  back  money  paid  by  mistake  arising  from  such 
ignorance  (h). 

As  regards  a  sale,  mistake  as  to  the  materia  or  corpus  annulled  it  (c). 
A  gift  in  a  will  founded  in  mistake  vitiated  the  gift  {d)\  and  extrinsic 
evidence  of  such  mistake  was  admitted  (e). 

§  2. — Doctrines  of  the  Court  of  Chancery — The  Rules  of  Law  as  regards  Mistake. 

The  jurisdiction  of  the  Court  of  Chancery  to  relieve  against  deeds 
drawn  up  by  mistake,  contrary  to  the  intention  of  any  one  of  the 
parties,  is  of  a  very  early  date  (/).  The  courts  of  law  then,  as  now, 
acted  on  the  principle,  as  old  as  the  time  of  Bracton,  that  implicit 
credit  must  be  given  to  the  seal  of  the  party  (g),  unless  fraud  were 
proved.  But  the  Court  of  Chancery,  where  this  alone  was  required, 
corrected  the  mistake  by  ordering  a  proper  deed  to  be  executed  (h) 

omnes  in  civitatesciant  quod  ille  solus  ignorat?  pro  consilio  impenso,  et  v.  Toth.  p.  90,  10 

Et  recte  Labeo  definit,  scientiam  neque  curio-  Jas.  I. 

sissimi   neque   negligentissimi   hominis   acci-  (ff)  Bracton,  lib.  ii.  c.  16.  p.  38  a. 

piendum,  varum  ejus  qui  earn  rem  diligenter  {A)  Where  the  word  "  heirs"  was  omitted 

inquirendam  notam  habere  possit."    Dig.  xxii.  in  a  deed  for  carrying  into  effect  an  absolute 

5.   9.      Neque  negligentia  crassa,  aut  nimia  sale,   the  vendor  was   compelled   to  execute  a 

securitas   satis    expedita   sit,   neque    dilatoria  proper  convej'ance  of  the  fee,  32  Hen.  VIII. 

curiositas  exigatur,  Ulp.     Et  v.  §  6  ;  ib.  xv'ni.  Bro.  Consc.  25  C.  P.  C.  append.  517,  et  v. 

1.  15,  1.  Tothill,  106.  225.  228.     A  deed  was  rectified 

(a)  "  Juris  ignorantia  non  prodest  acquirere  so  as  to  be  made  to  correspond  with  the  pre- 

volentibus,  suum  vero  petentibus  non  nocet."  vious    agreement,    Tothill,    110,    3    Car.    I. 

Dig  xxii.  5.  7.     Various  interpretations  have  Nelson  v.  Nelson,  4  Car.  I.  Nelson,  C.  R.  7. 

been  put  on  this  passage.    See  1  Story,  Eq.  A  mistake  on  the  part  of  the  ivriter  of  a  bond 

140,  2  ed.  158,  3  ed.  and  the  references.  was  corrected,  by  an  order  that  a  new  bond 

(6)   "  Si  quis  indebitum  iynorans  solvit  per  should  be  executed,   ib.  p.   225,  37  Eliz.  ib. 

banc  actionem   (condictio  indebiti)  condicere  237.    10  Jas.  I.     A  mistake  in  a  surrender 

potest;    sed   si  sciens  se  non   debere   solvit,  was  rectified,   Smith  x.   Smith,  12  Car.  I.   1 

cessat  repetitio."     Dig.  xii.  6.  1.     "  Indebiti  Rep.   Ch.    57.     So  where   an  exception  was 

soluti    condictio    naluralis    est,"    ib.    §    15.  omitted  by  mistake,  37  Eliz.  ib.  229.     Other 

Though    this    has    also    been    the   subject   of  instances  are  there  collected.    But  it  was  held 

controversy.    Story    on    Eq.    §    iii.    and    the  (1672),  on  great  deliberation,  that  even  in  the 

references.  case  of  a  marriage  settlement,  the  court  would 

(c)  Dig.  xviii.  1.  9.  not  mend  the  party's  own  bargain,  because  an 

(d)  Non  nuncupaturn  videtur  quod  contra  unforeseen  event  had  occurred,  as  it  would  not 
voluntatem  scriptum  est."  Dig.  xxviii.  5.  9,  5.  restrain  him  from  enforcing  a  bargain  that  by 

(e)  Ib.  §  9.  subsequent  events  gave  him  an  advantage  not 
(/)  Cal.  vol.  1.  p.  108-9,  temp.  Edw.  IV.      contemplated.     Cheek  v.  Lord  Lisle,  1  Free- 

ib.  1.  p.  3,  Bill  to  be  relieved  from  a  Bond      man,  302,  in  not. 
intended  to  be  for  future  services,  but  drawn 
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according  to  the  true  intent  of  the  parties  ;  proceeding  in  these  cases 
on  a  ground  that  can  scarcely  be  distinguished,  if  at  all,  from  the 
jurisdiction  to  enforce  the  specific  performance  of  contracts,  which  will 
be  presently  noticed. 

On  looking  to  the  different  constitution  of  the  courts  of  law  and  the 
Court  of  Chancery,  it  will  be  seen  that  the  jurisdiction  over  mistakes 
in  deeds  was  properly  confined  to  the  latter  court  (a).  All  that  a  court 
of  law  could  have  done  would  have  been  to  hold  the  instrument  void 
as  in  the  case  of  fraud ;  but  this  would  seldom  have  effected  complete 
justice.  In  many  cases  it  is  correction  only  that  is  required  ;  the  Court 
of  Chancery  alone  was  enabled  to  avoid  the  operation  of  the  instrument 
so  far  as  it  was  founded  in  mistake,  and  at  the  same  time  to  compel 
the  execution  of  such  other  instruments  as  might  effect  the  real  inten- 
tion of  the  parties  ;  accordingly  the  rectifying  mistakes  as  regards 
deeds  has  always  been  acknowledged  to  be  the  peculiar  province  of  the 
Court  of  Chancery  (b). 

However,  the  principle  which  the  Court  of  Chancery  acts  upon  in 
correcting  and  repairing  the  effects  of  mistakes,  is  equally  recognized 
and  acted  upon  by  the  courts  of  common  law,  where  its  rigid  rules  do 
not  shut  out  the  evidence  of  the  mistake  from  being  given.  Thus  a 
court  of  law  enables  a  man,  by  action  on  the  case,  to  recover  back 
money  paid  by  mistake,  as  well  as  when  obtained  by  fraud  (c),  and 
courts  of  law  will  not  give  effect  to  a  writing  purporting  to  be  an 
agreement,  which  is  proved  by  legitimate  evidence  not  to  have  had 
the  assent  of  one  of  the  parties;  so  that  the  Court  of  Chancery,  in 


(a)  V.  int.  al.  the  judgment  of  Wilson,  L. 
Comm.  Finch  v.  Finch,  1  Ves.  J.  545.  The 
Court  of  Chancery,  it  is  to  be  observed,  is 
used  throughout,  as  if  it  had  always  been  the 
only  Court  of  Equity. 

(J))  See  the  judgment  of  Wilson,  Lord  Com. 
ubi  sup.  The  following  very  late  case  will 
show  the  extent  to  which  the  rule  of  looking 
to  the  deed  only  is  still  carried  at  common 
law,  and  the  absolute  necessity  of  the  control 
of  a  court  of  equitable  jurisdiction  in  such 
cases.  It  was  an  action  of  debt  for  perform- 
ance of  a  contract  by  which  the  defendant 
Myers,  "  in  consideration  of  being  allowed  the 
exclusive  privilege  of  collecting  the  dust,  &c., 
of  the  parish  of  St.  George,  agreed  to  pay 
450/.  a  year  for  the  same :  the  declaration 
averred  that  the  trustees  did  allow  and  permit 
the  defendant  the  exclusive  privilege.  The 
defendant's  counsel  stated  that  a  part  of  the 
Commercial  Road  was  situate  in  the  parish  of  St. 
George,  and  that  by  a  private  act,  42  Geo.  III. 
c.  101,  the  trustees  of  that  road  were  enabled 


to  contract  for  the  cleansing  it,  and  the  person 
so  contracting  was  entitled  to  have  the  dust, 
&c.,  from  all  the  houses  within  those  limits  ; 
and  the  private  Act,  5  Geo.  IV.  c.  144,  con- 
firmed that  enactment ;  so  that  in  fact  the 
defendant  could  not  obtain  the  dust  from  the 
Commercial  Road.  Abbott,  C.  J.  held  that 
proof  of  positive  obstruction  by  the  plaintiffs 
was  necessary  ;  and  he  doubted  whether  on 
the  facts  stated  the  defendant  could  have 
framed  any  defence  on  that  record  that  would 
be  an  answer  to  the  action,  "  but  that  the 
defendant  must  go  into  equity."  There  is, 
said  Lord  Tenderden,  in  another  case,  great 
objection  to  courts  of  law  taking  upon  them- 
selves to  act  as  a  court  of  equity,  because  they 
have  not  the  means  of  doing  that  full  and 
ample  justice  which  the  particular  case  may 
require.  Townson  v.  Green,  2  Car.  &  P.  1 11 ,  et 
V.  Davyy.  Prendergra.is ,  5  Barn.  &  Aid.  191. 
(c;  Vide  int.  alia,  Tomkins  v.  Bennett,  1 
Salkeld,  22,  per  Treby,  C.  J.,  adopting  the 
principle  of  the  Roman  law,  v.  sup,  p.  633. 
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correcting  deeds,  brought  the  principles  of  the  common  law  into 
effectual  operation,  by  getting  rid  of  formal  obstacles,  and  gave  those 
remedies  which  the  courts  of  law  would  no  doubt  themselves  have 
afforded,  if  their  mode  of  administering  justice  had  enabled  them  to 
reach  the  evil,  and  provide  an  adequate  and  proper  remedy  (a). 

Where  an  account  was  settled,  and  a  bond  given  for  the  balance, 
but  some  error  being  discovered  two  days  afterwards,  a  further 
account  was  stated,  and  then  mutual  releases  were  given,  but  without 
intending  to  release  the  bond  previously  given,  the  court  restrained 
the  defendant  from  setting  up  the  release  against  the  bond,  though 
effectual  for  that  purpose  at  law  (&). 

The  jurisdiction  was  extended  to  giving  an  estate,  when  by  the 
ignorance  or  mistake  of  the  parties  no  estate  whatever  was  conveyed, 
contrary  to  the  agreement  between  the  parties.  Thus  where  a  lease 
for  three  lives  was  made  to  commence  at  a  future  time,  and  therefore 
void  at  law,  relief  was  given  by  injunction  to  continue  the  possession, 
after  a  verdict  at  law  against  the  deed  (c).  And  where  livery  of  one 
estate  only  was  made,  the  purchase  money  for  both  having  been  paid, 
the  error  was  corrected  (d) ;  all  these  cases  may  indeed  be  referred  to 
another  head  of  jurisdiction,  which  will  be  noticed  hereafter,  namely, 
specifically  carrying  out  the  agreement  of  the  parties.  The  fol- 
lowing case  comes  very  near  to  relief  in  respect  of  mutual  ignorance 
of  law,  both  parties  having,  from  such  ignorance,  made  a  mistake  as  to 
the  materia  of  the  thing  sold.  The  plaintiff  had  purchased  from  the 
defendant  certain  debts  that  were  due  from  him;  they  were  assigned 
to  him,  and  he  gave  the  vendor  a  bond  for  the  price.  The  plaintiflf 
afterwards  filed  a  bill  to  be  relieved  from  the  bond,  on  the  ground 
that  nothing  passed  to  him  by  the  assignment  of  the  debts,  they  being 
choses  in  action  not  assignable  at  law.  The  chancellor,  with  the 
concurrence  of  the  justices  of  both  benches,  whom  he  called  to  his 
assistance,  decided  that  the  bond  should  be  delivered  up,  as  given 
without  consideration,  "  pur  ceo  que  le  plaintiff  ne  poet  aver  quid  pro 
quo;"   and  the  defendant  on  refusal  was  sent  to  the  Fleet  (e). 

A  mistake  in  the  execution  of  a  power  was  made  good  in  favour  of  a 
lessee  (f). 

Where  a  devisee  was  misnamed,  but  there  was  certainty  enough  from 

(a)  See  Mitford  on  Pleading,  p.  113.  (d)  Crompt.  p.  49,  et  v.  Choice  Ca.  in  Ch. 

(6)  MerricArv.HanJey,  1649,  Nelson,  p.  48.  p.  116. 

(c)  Tothill,  p.  180,  37  Eliz. ;  Bury  v.   Co-  (e)  Brooke,  Consc.  4,  37,  Hen.  VI.  13. 

nisbi/,  et  v.  ib.  225,  where  certain  marsh  land  (/)  Toth.  p.  229. 
was  held  to  pass  in  equity,  though  not  at  law. 
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extrinsic  evidence  to  ascertain  him,  the  devise  was  held  good,  and 
such  is,  and  then  was  the  doctrine,  at  law  as  well  as  in  equity, 
though  no  extrinsic  evidence  of  the  plainest  mistake  could  be 
received  in  order  to  give  that  to  one  which  was  in  terms  given  to 
another,  or  to  substitute  for  the  thing  given  something  else,  or 
alter  the  quantity  of  the  estate  (a).  But  I  can  hardly  think  that  the 
doctrine  just  alluded  to,  which  as  regards  legacies,  frequently  then 
(as  now)  came  into  operation,  is  properly  classed  under  the  head  of 
mistake  (h)  ;  in  every  case  the  thing  given,  and  the  person  to  whom 
it  is  given,  has  to  be  ascertained  ;  we  expect  that  each  will  be  called 
by  its  usual  name,  or  described  in  appropriate  terms;  if,  however,  a 
testator  uses  a  diflerent  description,  but  plainly  points  out  what  he 
means,  it  is  not  so  much  a  mistake  that  is  corrected,  but  that  his 
description  of  the  person   or  thing  is  adopted. 

A  devise  void  at  laio  for  a  mis-recital  of  a  grant,  and  by  reason  of 
an  attornment,  was  liolpen  in  equity  (c),  but  there  is  no  longer  one 
rule  for  the  construction  of  devises  at  law,  and  another  in  equity,  as 
has  already  been  observed. 

Where  an  obligation  was  in  fact  discharged,  but  an  acquittance 
was  omitted  to  be  taken,  the  Court  of  Chancery,  as  observed  in  tlie 
last  chapter,  would  not  permit  the  security  to  be  put  in  force. 

In  an  early  case  on  this  subject  recorded  in  the  Year  Books, 
which  occurred  temp.  Edw.  IV.,  the  chancellor  took  the  opinions 
of  the  judges,  and  he  then  decided,  that  although  a  statute 
merchant  could  not  be  discharged  by  payment  without  acquittance 
being  matter  of  record,  even  when  the  payment  was  admitted, — that 
in  case  of  a  deed,  payment  was  sufficient  in  e(|uity,  and  therefore  the 
chancellor  granted  a  subpcena  in  that  case,  which  arose  on  a  deed, 
though  contrary  to  the  opinion  of  the  judges  whom  he  consulted  {d). 
In  a  case  20  James  I.,  a  scrivener  had  the  setting  forth  of  the 
defendant's  money ;  lie  lent  it  to  the  plaintiff,  who  paid  it  at  the  day 
stipulated  in  the  bond  to  the  scrivener,  who  became  insolvent;  the 
principal  sued  on  the  bond ;  the  court  decreed  that  it  should  be 
cancelled  (e).  This  case  may  possibly  be  referred  to  mistake  or 
ignorance  of  fact  and  of  law,  as  the  party  paying  might  naturally 
conclude  that  the  scrivener  was  the  agent  to  receive,  he  having  been 

{a)   Wheeler  v.  Whithall,  2  Freem.  9  ;  2  P.  (d)  Brooke,  Conscience,  23  ;   22  Edw.  IV. 

Wms.  140;  1  Mer.  384;    1  Freem.  292 ;  5  6  ;  et  v.  7  Hen.  VII.   12;  C.  P.  C.  Append. 

Co.  68,  V.  supra,  Construction  of  Deeds,  &c.  558  ;    Crompton,  43  a,  et  v.  supra. 

(b)  But  see  Story  on  Equity,  §  179  to  182.  (e)  Toth.  273.     By  the  terms  of  the  bond 

(c)  Toth.  143,  38  Eliz.  the  money  was  payable  to  the  defendant. 
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the  agent  to  lend  ;  the  particular  grounds  of  the  decision  do  not 
appear.  In  a  case  of  this  description,  temp,  Edw.  IV.,  namely,  where 
a  person  had  paid  off  a  mortgage  without  taking  an  acquittance,  the 
doctrine  of  the  Roman  law  hefore  adverted  to,  nee  stultis  solere 
succurri,  sed  errantibiis  (a) ,  was  urged  before  Stillington,  Bishop  of 
Bath  and  Wells,  who  Avas  then  Ciiancellor:  he  replied,  Deus  est  pro- 
curator fatuorum  (a  favourite  maxim) ;  and  contrary  to  the  opinion 
of  the  judges,  he  ordered  the  mortgage  deed  to  be  cancelled  (&). 

To  the  head  of  relief  against  mistake  or  inadvertence,  as  well  as 
general  principles  of  equity,  may  also  perhaps  be  referred  the 
jurisdiction  which  the  Court  of  Chancery  entertained  from  the  earliest 
times,  of  not  permitting  a  security  to  be  enforced  simpliciter  where 
there  was  a  collateral  agreement  regulating  the  amount  to  be 
recovered  but  not  noticed  in  the  security  itself,  and  which,  therefore, 
could  not  be  adverted  to  at  law  (c). 

The  Court  of  Chancery  also  relieved  parties  from  the  legal 
consequences  of  their  mistakes,  or  even  inadvertence.  In  one  case  the 
plaintiff  being  son  and  heir  of  his  father,  who  died  intestate,  entered 
into  the  house  whereof  his  father  died  seised  in  fee,  and  possessed 
himself  of  certain  small  parcels  of  the  goods  of  his  father  who  had 
died  intestate,  to  the  value  of  51. ;  and  the  defendant  having  an 
obligation  of  400Z.  made  by  the  father  to  him,  for  performing  the 
covenants  of  an  indenture,  sued  the  son  as  executor  de  son  tort  to  his 
father,  and  upon  the  testimony  of  some  witnesses  that  the  plaintiff  had 
sold  or  given  away  the  said  small  parcels  of  goods,  a  verdict  passed 
for  the  defendant  for  the  whole  400/.  ;  thereupon  an  injunction 
was  granted  to  stay  judgment  and  all  other  actions  to  be  commenced 
by  the  defendant  against  the  plaintiff,  upon  the  same  obligation,  until 
the  matter  should  be  heard,  or  otherwise  determined  by  the  court  {d). 

Section  IV. —  Other  instances  of  Control  of  Legal  Rights  on  Principles 
of  Equity  and  Natural  Justice — Principal  and  Surety — Election. 

We  discover  in  the  records  of  the  times  which  we  are  now  contem- 
plating, the  application  of  the  principles  of  equity  and  natural  justice, 
to  control  legal  rights  in  several  other  instances,  besides  those  which 

(a)   Dig.  xxii.  5.  9,  §  5  ;   sup.  p.  632.  temp.  Edw.  IV. 

(6)   Cary,  p.  23,  24.  (rf)  North  v.  Kelewich,  2  Eliz. ;    Cary,  p. 

(c)  Bill  by  Provost  and  Scholars  of  King's  69. 
College,   Cambridge,   Cal.  vol.  i.  p.  106-7  ; 
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are  mentioned  in  the  preceding  chapters,  which,  though  with  many  mo- 
difications and  corrections,  appear  to  have  formed  the  basis  of  some 
other  heads  of  the  modern  equitable  jurisdiction. 

The  most  important  instance  is  the  interference  of  the  Court  of  Chan- 
cery on  behalf  of  the  sureties  as  against  the  creditor, 

A  case  on  this  subject  occurs  in  the  reign  of  Edward  IV. ;  a  part  of 
the  debt  had  been  received  by  the  executrix  of  the  creditor  from  the 
principal  debtor,  and  she  had  agreed  that  he  should  have  further  time 
to  pay  the  remainder.  Bishop  Stillington,  Chancellor,  held,  that  this 
agreement  to  give  time  to  the  principal  debtor  was  an  election  to  take 
him  alone  as  the  debtor ;  if,  said  the  Chancellor,  an  agreement  had 
been  entered  into  by  the  creditor  and  principal  debtor,  that  the  debt 
should  be  discharged  by  a  debtor  of  the  principal  creditor,  the  surety 
would  have  had  the  advantage  of  it  (a);  and  the  Chancellor  discharged 
the  surety. 

The  doctrine,  that  time  given  to  the  principal  discbarges  the  surety, 
has  been  followed  in  the  Court  of  Chancery,  not,  however,  as  now 
settled  on  the  broad  ground  of  Chancellor  Stillington  ib) ;  but  mainly 
because  if  the  surety  were  called  upon,  he  would  have  to  enforce  pay- 
ment from  the  principal  contrary  to  the  agreement  (c).  It  is  now 
settled,  and  here  also  lex  sequitur  (Bquitatem,  that  a  contract  to  give 
time  to  the  principal  is  a  good  discharge  at  law,  as  well  as  in  equity, 
though  a  mere  promise  to  give  time,  without  consideration,  is  not  {d). 
But  the  Court  of  Chancery  still  retains  its  original  jurisdiction  (e). 

In  a  case  temp.  Car.  I.,  a  surety  was  relieved  from  his  obligation  on 
a  bond  which  had  been  continued  for  a  long  time  without  his  privity, 
he  thinking  the  same  to  be  paid  ;  and  there  are  other  cases  of  a  similar 
nature  in  that  and  the  preceding  reign  {f).     But  it  is  now  settled  that 

(a)  Brooke,  Conscience,  3,  9  Edw.  IV.  41;  (e)  "  It  is  common,"  said  Lord  Eldon,  "  for 
Crompton,  44  a.;    C.  P.  Cooper,  Append,  p.  suitors  to  apply  here  to  be  discharged  from 
515  ;  it  is  also  cited   by  Lord  Ellesmere,  p.  bills  of  exchange  from  which  they  might  be 
102.     In  p.  566,  et  seq.  of  Mr.  Cooper's  Ap-  discharged  at  law,    the   original  jurisdiction 
pendix,  there  are  some  valuable  notes  of  cases  being  here  ;  very  many  injunctions  have  been 
on  the  general  law  of  principal  and  surety,  from  granted    to   restrain  proceedings  on    bills   of 
the  earliest  period.  exchange,  where   time  given  would  have  af- 
(Jb)  In  Skip  V.  Huey,  3  Atk.   93,  the  doc-  forded  a  good  defence  at  law,  on  the  rule  that 
trine  of  novation,  as    between  the  surety  and  sureties  are  discharged  by  time  given   to  the 
the  creditor,  by  his  having  taken  notes  in  lieu  principal.     We  had  bills  in  this  court  before 
of  the  original  bond,  is  recognized.  that  doctrine  prevailed  at  law.    The  fact,  that 
(c)  Per  Lord  Eldon,  English  v.  Darley,  2  that  doctrine  now  constitutes  a  legal  defence, 
Bos.  &  P.   62  ;   Wright  v.  Simpson,   6  Ves.  is  no  reason  why  the  equitable  jurisdiction  of 
714.  734.  this  court  should  not  be  maintained,"  Hawk- 
ed) V.   int.    at.     Oakley   v.    Pasheller,    4  shawv.  Parkins,  2  Swaiist.  545. 
Clarke  Sc  Finelly,  207.  233;  in  Chanc.  Bell          (/)  Toth.    279;  ibid.  280,   temp.  Jac.  I., 
V.  Banks,   3   Scott,   N.  R.,    497  ;   Clarke  v.  bond  not  put   in  suit  for  twelve  years.     See 
Wilson,  3  Mees.  &  Wei.  208,  at  law;  C.  P.  C.  P.  Cooper,  Append.  565. 
Coop.  App.  569.  588, 
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it  is  the  business  of  the  surety,  (he  being  a  guarantee  for  the  payment) 
to  see  that  the  principal  debtor  pays,  not  that  of  the  creditor  (a). 

The  surety  on  paying  the  debt,  is  entitled,  on  grounds  of  general 
equity,  independent  of  contract,  to  every  advantage  which  the  prin- 
cipal would  have  had,  and  to  have  the  benefit  of  all  the  creditors' 
securities  that  have  not  been  discharged  whether  he  knew  of  them 
or  not ;  and  the  surety,  generally  speaking,  may  come  into  the  Court 
of  Chancery,  and  apply  for  the  purpose  of  compelling  the  principal 
debtor  to  pay  and  deliver  him  from  the  obligation  ih). 

In  a  case  cited  and  approved  by  Lord  Ellesmere,  the  husband  had 
made  a  lease  of  the  wife's  land,  and  the  lessee  being  ignorant  of  the 
defeasible  title  built  upon  the  land,  was  at  great  charge  therein  ; 
the  husband  died,  and  the  wife  avoided  the  lease  at  law;  but,  as  it 
was  so  much  the  more  worth  to  her,  she  was  compelled  by  the  Court  of 
Chancery  to  yield  a  recompense  for  the  building,  and  the  bettering  of 
the  land  (c). 

Election. — It  may  not  be  inappropriate  here  to  introduce  the  doctrine 
of  the  Court  of  Chancery  in  regard  to  Election  {d),  which  is  founded  on 
natural  justice.  "The  doctrine  of  election,"  says  a  very  eminent  and 
intelligent  modern  writer,  "originates  in  inconsistent  and  alternative 
donations,  a  plurality  of  gifts  with  an  intention  express  or  implied  that 
one  shall  be  a  substitute  for  the  rest.  In  the  judgment  of  tribunals 
therefore  whose  decision  is  regulated  by  that  intention,  the  donor  will 
be  entitled  not  to  both  benefits  but  to  the  choice  of  either. 

"  If  the  individual  to  whom,  by  an  instrument  of  donation  a  benefit  is 
oflPered  possesses  a  previous  claim  on  the  author  of  the  instrument,  and 
an  intention  appears  that  he  shall  not  both  receive  the  benefit  and 
enforce  the  claim,  the  same  principle  of  executing  the  purpose  of  the 
donor  requires  the  donee  to  elect  between  his  original  and  his  substituted 
rights  ;  the  gift  being  designed  as  a  satisfaction  of  the  claim,  he  cannot 
accept  the  former  without  renouncing  the  latter. 

"Another  instance  of  the  application  of  this  doctrine  arises  where  the 
owner  of  an  estate  having  in  an  instrument  of  donation,  applied  to  the 
property  of  another  expressions  which,  if  that  property  were  his  own 
would  amount  to  an  effectual  disposition  of  it  to  a  third  person,  and 

(a)  Ijordi'EMon,  Wright V.  Simpson,  6Ves.  Ellesmere,   and   acted  upon   in  the  Earl  of 

734;  et  v.  Anon,  a.d,  1820;  C.  P.  Cooper,  Orford's  case,  1  Rep.  Ch.  3. 
App.  621.     It  is  the  same  at  law,  Trent  Na-  (d)  V.  supra,  p.  572,  perhaps  this  subject 

vigation  y .  Harley,  10  East,  34.40.  ought  to  have  been  introduced  in  Chapter  viii. 

(jb)   1  Eq.  Ab.  78  ;  1  Vern.  189  ;  2  Bro.  582.  Section  1,  as  it  very  much  depends  on  Con- 

(c)  Peterson  v.  Hickman,  cited   by   Lord  struction. 
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having  by  thesame  instrument  disposed  of  a  portion  of  his  estate  In  favour 
of  the  proprietor  whose  rights  he  assumed,  is  understood  to  impose  on 
that  proprietor  the  obligation  of  either  relinquishing  (to  the  extent  at 
least  of  indemnifying  those  whom  by  defeating  the  intended  disposition 
he  disappoints)  the  benefit  conferred  upon  him  by  the  instrument,  if 
he  asserts  his  own  inconsistent  proprietory  rights;  or  if  he  accepts  that 
benefit  of  completing  the  intended  disposition  by  the  conveyance  in 
conformity  to  it  of  that  portion  of  his  property  which  it  purports  to 
affect.  The  foundation  of  this  doctrine  is  the  intention  of  the  testator 
and  its  characteristic  in  its  application  to  these  cases  is,  that  by  equitable 
arrangement  eff'ect  is  given  to  a  donation  of  that  which  is  not  the  pro- 
perty of  the  donor  ;  a  valid  gift  in  terms  absolute,  being  qualified  by 
refei'ence  to  a  distinct  clause,  which  though  inoperative  as  a  conveyance 
affords  authentic  evidence  of  intention.  The  intention  being  assumed, 
the  conscience  of  the  donee  is  affected  by  the  condition  (though  destitute 
of  legal  validity)  not  express  but  implied,  annexed  to  the  benefit  pro- 
posed to  him.  To  accept  the  benefit,  while  he  declines  the  burthen 
is  to  defraud  the  design  of  the  donor"  («). 

The  doctrine  of  the  Court  of  Chancery  as  regards  election,  which  will 
be  fully  entered  upon  in  the  next  volume,  appears  to  have  been  derived 
from  the  Roman  law  (Jb). 

One  of  the  earliest  instances  of  interference  (c),  by  the  Court  of  Chan- 
cery to  restrain  the  assertion  of  a  legal  claim  by  reason  of  its  incon- 
sistency with  the  intention  expressed  or  implied  in  an  instrument  con- 
ferring a  benefit  on  the  claimant,  is  the  case  of  Lacy  v.  Anderson, 
24th  Elizabeth  {d).  In  that  case  certain  copyhold  lands  were  devised 
to  the  widow  in  lieu  of  her  thirds  at  law,  which  she  had  accepted  and 
enjoyed  for  twenty  years  and  now  sought  to  recover  dower  of  the  free- 
hold lands.  The  defendant  demurred  on  the  grounds  that  copyhold 
lands  could  not  be  a  bar  of  dower.  But  the  court  was  of  opinion  that 
it  was  inconsistent  with  conscience  that  she  should  have  both,  and  she 
was  accordingly  ordered  to  answer. — We  now  proceed  to  another  head 
of  jurisdiction,  namely,  where  relief  is  given  in  the  Court  of  Chancery 
under  particular  circumstances  on  strictly  legal  principles. 

(a)  Mr.  Swanston's  note  (i)   to  Dillon  v.  an  earlier  rather  obscure  case,  Rose  v.  Reinolds, 

Parker,  vol.  i.  p.  395.  23  &  24  Eliz.zi/(7.  p.  147,  the  court  held  that 

{b)  Mr.    Swanston,    vol.  i.   p.   396-7,   has  dower  was  barred  in  equity  by  the  acceptance 

collected  the  authorities  from  the  Corpus  Juris .  of  a  benefit  designed  as  a  recompense  though 

(c)  I  am  still  following  Mr.  Swanston.  not  constituting  a  bar  at  law,  1  Swanst.  398. 

{d)  Choice  Cases  in  Chancery,  153-6,     In  at  v.  supra,  p.  413. 
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CHAPTER  XVII. 

CASES  WHERE  THE  FORMS  OR  RULES  OF  LAW  PREVENTED   ANY 
REMEDY  BEING  GIVEN  IN  THE  PARTICULAR  CASE. 

The  next  class  of  cases  to  be  considered,  in  the  order  proposed,  com- 
prises those  in  which  the  common  law  recognized  the  right  or  liability, 
and  in  ordinary  cases  gave  an  effectual  remedy,  but  was  prevented,  by 
reason  of  the  general  rules  or  forms  which  prevailed  in  the  Courts  of 
Common  Law,  from  doing  so  in  the  particular  case.  Thus,  though  a 
Corporation  had  a  good  cause  of  action  against  one  of  its  members,  by 
the  rules  of  law  no  action  could  be  brought  upon  it ;  for  any  such 
action  must  have  been  brought  in  the  name  of  the  corporation,  so  that 
the  person  sued  would  have  been  one  of  the  persons  suing;  but  as 
natural  justice  required  that  such  a  case  should  not  be  without  remedy, 
the  Court  of  Chancery,  which  was  unfettered  by  technical  rules,  af- 
forded a  remedy. 

One  of  the  earliest  bills  on  record  is  one  by  a  corporation  against  the 
defendants,  who  had  disturbed  the  corporation  in  the  exercise  of  their 
rights,  but  against  whom,  being  members  of  the  corporation,  no  action 
at  law  would  lie  (a) ;  the  same  principle  applied  to  Partners. 

The  necessity  for  the  interference  of  the  Court  of  Chancery  in 
these  instances,  is  illustrated  by  a  late  case  in  the  Court  of  King's 
Bench.  One  partner  committed  a  fraud  on  his  partners,  by  issuing 
bills  in  the  partnership  name  for  his  private  debt.  At  law  the 
defrauded  partners  could  not  recover  the  bills  or  the  money  without 
joining  their  co-partner  as  a  co-plaintiff,  producing  the  inconsistency 
of  a  person  suing  on  tlie  ground  of  his  own  misconduct.  The  case, 
therefore,  was  left  to  the  Court  of  Chancery,  where,  as  Lord  Tenterden 
observed,  as  one  might  sue  the  others,  this  inconsistency  was  avoid- 
ed (5).  The  jurisdiction  in  regard  to  partnership  matters  generally  will 
be  separately  noticed. 

{a)   Corp.  of  Plympton  v.  Selman,  Cal.  vol.  Taunt.  597.  605,  and  see  the  next  note, 
ii.  p.  8.     This   doctrine  still  prevails  at   law,  (b)  Joyies  v.  Yates,  9  Barn.  &  Cr.  532.  53S  ; 

and  it  is  on  this  ground  that  one  partner  can-  and  Story  on  Partnership,  320-22  ;  Collier  on 

not  sue  another;    see  Bosanquet  v.  Wray,  6  Partnership,  174.  193. 
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So,  one  executor  could  not  sue  another  as  executor,  the  oflfice  being 
entire,  which  rendered  a  resort  to  the  Court  of  Chancery  necessary  in 
all  such  cases  ;  though  the  demand  might,  as  between  strangers,  have 
been  the  subject  of  legal  cognizance  (a). 

To  this  head  also  may  be  referred,  in  part,  the  jurisdiction  which  the 
court  has  entertained  from  a  period  that  cannot  be  traced,  of  giving 
relief  as  well  as  discovery,  in  cases  in  which  instruments  giving  legal 
rights  have  been  lost  or  destroyed  ;  so  that,  by  the  rules  of  pleading 
at  law  before  adverted  to  (5),  such  rights  could  not  be  enforced  or 
sustained  at  law  (c)  ;  though  the  general  jurisdiction  to  relieve  from 
the  effects  of  accident  may  be  considered  as  sufficient  of  themselves 
to  support  this  jurisdiction. 

It  may  be  observed  that  in  some  cases  the  Court  of  Chancery  did 
not  hesitate  to  give  a  remedy  where  the  common  law,  even  on 
grounds  of  public  policy,  denied  that  there  was  any  right  at  all ;  thus 
the  Court  of  Chancery  held,  that  an  assignment  of  a  chose  in  action, 
though  not  valid  according  to  the  rules  of  law,  was  effectual  in 
equity,  if  made  for  a  valuable  consideration  {d). 

(o)  Fulbeck,  p.  44  a,  Choice  Cases  in  Ch.  {d)  Tothill  notices  several  cases  in  which  it 

p.  118,  20  Eliz.  was  so  held  ;  et  v.  diet,  in  Nelson,  C.  R.  16, 

(d)   Supra,  p.  409.  temp.  Car.  I.     Now  a  chose  in  action  is,  in 

(c)  1  Fonbl.  15;  Mitford,  p.  113.  eflFect,  assignable  at  law,  v.  swp.p.  181. 
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CASES  WHERE  A  REMEDY  WAS  GIVEN  AT  LAW,  BUT  SUCH  REMEDY 
WAS  INSUFFICIENT  OR  INAPPROPRIATE. 
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Sect.  I. — "Recovery  of  Specific  Chattels. 

Sect.  II. — Specific  Performance  of  Agreements  and  Duties. 


Introduction. 

The  next  class  of  cases  to  be  considered  comprises  those  in  which, 
though  the  law  itself  professed  to  give  a  remedy,  that  remedy  was 
considered  to  be  so  inappropriate  or  insufficient,  that  the  Court  of 
Chancery  took  upon  itself  to  give  a  remedy  of  its  own,  as  being  the 
appropriate  remedy.  This  jurisdiction  forms  one  of  the  most  im- 
portant heads  of  the  modern  jurisdiction  (a). 

Section  I. —  The  Recovery  of  Specific  Chattels. 

One  instance  of  the  exercise  of  this  branch  of  the  jurisdiction  of  the 
Court  of  Chancery  is  furnished  by  suits  by  plaintiffs  claiming  to  have 
deeds  and  specific  chattels  belonging  to  them  delivered  up.  Several 
bills  of  this  description  were  filed  from  the  reign  of  Hen.  V.  down- 
wards ;  and  though  in  many  of  them  there  were  other  grounds  of 
equitable  relief,  as  fraud,  trust,  and  the  like,  the  want  of  remedy  at 
law  for  the  recovery  of  the  specific  things  is  almost  always  insisted 
upon  ;  and  this  jurisdiction  has  been  continued  (b).  Sometimes 
inability  to  describe  the  property  with  the  certainty  required  by  law 
is  stated  as  the  ground  for  equitable  interference  (c).  The  remedy  by 
detinue,  or  even  of  trover,  (which,  as  before  mentioned,  was  an  action 

(a)  Mitford,  p.  117.  in  Ch.  Introd.  p.  46,  though  it  would  appear 

(b)  As  in  Cotys  v.  Joly,  Cal.  vol.  ii.,  p.  67,  from  9  Edw.  IV.,  41,  that  an  action  of  detinue, 
temp.  Edw.  IV. ;  vol.  i.,  p.  122,  temp.  Hen.  in  ordinary  cases,  was  considered  by  the  com- 
VII.;  vol.  i.,  p.  145,  temp.  Eliz.  Temp.  mon  law  authorities,  to  be  the  proper  remedy, 
Hen.  V.  there  is  a  bill  for  delivery  up  of  a  et  v.  3  Hen.  VII.,  15  in  K.  B.  C.  P.  Cooper, 
gilt  cross;  C.  P.  Cooper,  i.,  p.  378;  a  cru-  Append.  559.     See  Mitford,  117. 

cifix.    Watts  V.  Lady  Fitzjames,  Reg.   Lib.  (c)  Baker  v.  Parson,  Cal.  vol.  ii.,  p.  50. 

36  Hen.  VIII. ;  a  crimson  bed  then  at  Venice,      The  introduction  of  the  action  of  trover  tended 
4  &  5  P.  &  M.  fo.  84 ;  of  deeds,  Choice  Cases      to  remedy  this,  v.  supra,  p.  244. 
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on  the  case  founded  on  the  ancient  action  of  detinue),  was  insufficient 
and  inappropriate,  inasmuch  as  though  a  judgment  for  the  plaintiff 
recognised  his  right  to  recover  the  thing  in  specie,  the  delivery  could 
not  be  enforced  on  refusal,  but  damages  only  (a). 

The  fraudulent  suppression  or  destruction  of  deeds  has  been  held 
from  an  early  period  to  give  the  Court  of  Chancery  jurisdiction  over 
the  whole  case  {h).  The  court  would  take  possession  of  deeds  for  safe 
custody  for  the  benefit  of  all  parties  interested  (c). 

Where  specific  things  were  given  by  a  Will,  this  court  seems  to  have 
been  considered  as  the  proper  tribunal  to  apply  to  id),  and  not  the 
Ecclesiastical  Court;  though  the  Court,  as  we  have  seen,  seems  at  first 
to  have  declined  to  entertain  a  bill  for  a  legacy  simply  (e). 

Section  II. — Specific  Performance  of  Agreements,  Obligations,  and 

Duties. 

It  is  on  the  principle  above  referred  to,  namely,  the  inadequacy  and 
insufficiency  of  the  remedy  which  might  be  obtained  at  law,  that  the 
Court  of  Chancery  entertained  jurisdiction  to  enforce  the  specific  per- 
formance of  contracts  and  duties. 

The  necessity  for  such  a  jurisdiction,  as  regards  sales  of  land,  as  to 
which  it  is  now  in  constant  use,  can  hardly  be  shewn  in  a  stronger 
light  than  by  recalling  to  the  reader's  attention  the  following  expres- 
sions of  Bracton  :  "  Cum  quis  rem  suam  vendiderit  alicui  mobilem  vel 
immobilem,  emptor  tenetur  venditori  ad  pretium,  et  venditor  e  converso 
ad  ipsam  rem  tradendam^'  (f)  ;  adding,  almost  in  the  words  of  Diocle- 
tian (g),  "  sine  traditione  non  transferuntur  rerum  dominia."  But 
notwithstanding    this    admitted    obligation  (h),    there   was  not  then, 

(a)  It  appears  that  the  only  action  in  which  ment,  it  has  still  been  necessary,  in  most  cases, 

specific  goods  can  be  recovered  at  law  is  re-  in  order  that  complete  justice  should  be  done, 

plevin.     See  Tidd's  Pr.,  p.  825-6,  4th  edit.  ;  to  come  to  the  Court  of  Chancery,  especially 

and  see  George  v.  Chambers,  vii.  jurist,  836,  to  ascertain  what  was  the  precise  nature  of  the 

837,  839.     Lord  Redesdale  (on  Pleading,  p.  instrument.    Mitf.  114. 

118,  referring  to  9  Edw.  IV.,  41  b,  sup.  p.  (c)  Introd.  to  Choice  Cases,  p.  47. 

643,)  observes,  that  the  Chancellor  gave  no  \d)  Case  ^ewjt?.  Hen.  VI.,  C.  P.  C.  App.  381. 

countenance  to  the  doubt  there  expressed  by  (e)  Toth.  p.  81. 

the  common  lawyers,  that  a  subpoena  ought  not  (/)  Bract,  lib.  ii.  c.  27,  fo.  61  b;  et  v.  ib. 

to  issue  where  an  action  of  detinue  would  lie.  ii.    c.  17,  fo.  38  b.     Where  no  earnest  was 

(J)    Lord    Hunsdon's   Ca.    temp.   Jas.    I.,  given,   or   writing  signed,  or  delivery  made, 

Hobart,   109.     Here  Lord   Coke  and    C.  J.  each  party  had /ocMs;90?w«7eM^i«,  iJ.  61  b. 

Hobart  assisted  the  Chancellor ;  thejurisdic-  {g)  "  Traditionibus  et  usucapionibus,  domi- 

tion  might  have  been  supported  on  the  ground  nia  rerum,  non  nudis  pactis   transferuntur." 

that  the  suit  was  at  the  instance  of  the  king.  Cod.  J.  ii.  3.  20.  et  v.  supra,  p.  138,  n.  (e)  ; 

who  might  sue  in  Chancery  or  at  Common  p.  140,  n.  {b). 

Law,  at  his  option,  but  it  is  put  generally  upon  (h)  The   mutual  right  of  the  contracting 

the  ground  in  the  text.     Where  the  Courts  of  parties   to    specific    performance    is    equally 

Law  have  entertained  jurisdiction  on  the  sup-  acknowledged  by  the  Courts  of  Law  at  the 

posed  destruction  or  suppression  of  an  instru-  present  day.     Mitford,  p.  118. 
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nor  is  there  now,  any  mode  of  proceeding  at  law  for  compelling  such 
delivery,  or  enforcing  a  completion  of  the  sale  ;  and  if  a  man  sold  his 
land,  and  took  a  security  for  the  price,  though  he  refused  to  convey, 
he  might  still,  it  seems,  bring  an  action  of  debt  for  the  money,  leaving 
the  purchaser  to  bring  his  counter-action  on  the  case  (a). 

Bills  for  specific  performance  of  contracts  for  sale  of  land  (for  which, 
it  may  be  observed,  damages  were  not  a  substitute,)  are  amongst  the 
earliest  that  are  recorded  in  the  Court  of  Chancery  (5).  This  jurisdic- 
tion would  be  the  more  readily  entertained,  as  it  was  analogous  to  that 
by  which  a  person  who  entered  into  a  contract  by  bargain  and  sale  was 
held  to  be  trustee  for  the  bargainee  (c). 

Chief  Justice  Fineux  {temp.  Hen.  VII,)  insisted  that  there  was  then 
no  necessity  for  a  subpoena  in  such  cases,  as  an  action  on  tlie  case  would 
\ie{d).  But  Brooke,  in  his  abridgement  of  this  case,  adds,  "  But  by 
this  remedy  he  would  get  nothing  but  damages;  but  by  subpoena,  cw 
it  is  said,  the  Chancellor  may  compel  him  to  convey  the  estate,  or  im- 
prison him  "  (e).  There  was  this  additional  reason  for  sustaining  the 
jurisdiction  before  the  Statute  of  Frauds,  that  where  the  agreement 
was  by  word  of  mouth,  a  discovery  of  the  exact  terms  could  only  be 
obtained  by  the  Court  of  Chancery  ;  that  statute,  as  will  be  presently 
noticed,  put  an  end  to  the  jurisdiction  to  enforce  mere  parol  agree- 
ments (/). 

There  are  many  instances  of  the  exercise  of  this  jurisdiction  from 

Elizabeth    to   the    Commonwealth,  and   some  by   the   advice   of  the 

judges  (g).  It  was  exercised  where  specific  performance  was  considered 

to  be  essential  to  the  ends   of  justice,  on   any  promise  on  which  an 

action  for  damages  would   lie  (7i),   particularly   if   earnest  had   been 

(a)  18  Edw.  IV.,  6;  Fulbeck,  ii.,  29  a.  (c)  Y.  supra,  Tp.  512.  "  Hoc  edicto  Prsetor 
It  has  before  been  observed,  that  the  common  favet  naturali  equitati,  qui  constituta  ex  con- 
law  followed  the  Roman  law  in  not  giving  sensu  pacta  custodit,  quia  grave  est  fidena 
a  real  action  {rei  vindicatid)  where  there  had  fallere."  Dig.  xiii.  5.  1.  But  the  Praetor 
been  no  delivery.  did  not  enforce  specific  performance,  nor  con- 

(b)  Ca\.\\.2,temp,'R\ch.\1.3iadiLord Scales  vert  the  vendor  into  a  trustee  for  the  pur- 
V.  Felbrigge,  ibid.  ii.  p.  26,  temp.  Hen.  VI.  ;  chaser ;  both  were  of  clerical  inventioh. 

a  decree,  by  the  name  of  an  award,  was  made  {d)  Y.  B.  21  Hen.  VII.  p.  41  ;  et  v.  22 
in  this  case  for  specific  performance,  with  an  Hen.  VI,  43  ;  Fulbeck,  ii.  24  b. 
abatement,  ib.^. 27 ;  the  defendant  had  insisted  (e)  Brooke,  Abr.  Trespass  on  the  Case,  72. 
that  the  matter  was  determinable  at  common  The  jurisdiction  is  recognized  Dr.  and  Stu- 
law ;  et  v.  ib.  p.  35  &  40.  In  the  case,  temp,  dent,  i.  Ch.  21,  p.  63,  on  the  ground  of  con- 
Rich.  II.,  the  plaintiff  seeks  relief  generally  science. 

on  the  ground  that  the  agreement  not  being  (/)  Etv.  Sugd.  V.  &  P,  i.  p.  199,  10th  ed. 

by   specialty,  he  had   no   relief  at  law — no  {ff)  Choice  Cases  in  Ch.  p,  43,  39  Eliz.; 

decree,  vol.  ii.,  p.  2  ;  and  see  instances  temp.  Toth.    66,  v.    inter   alia,    Throckmorton   v. 

Hen.  VI.,  C.  P.  Cooper,  Append.  381.      Bill  Throckmorton,  7  Jac.  I, 

against  feoffee  in  trust  to  complete  the  con-  {h)  "  For  equity  will  never  make   that  a 

tract  made  by  the  cestui  que  trust,  temp.  Edw.  good   agreement  that  is  not  good  at  law."     2 

IV.,  ib.  382.  Freem.  217,  a.d.  1697. 
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paid  (a)  ;  and  in  some  cases,  where  an  action  would  not  lie  at  law,  as 
in  the  instance  of  a  marriage  agreement  so  ill  worded  that  no  action 
could  be  sustained  (&),  and  where  the  time  had  elapsed  within  which  a 
demand  was  to  be  made  for  performance  of  the  act  (c).  It  was  not 
confined  to  agreements  relating  to  estates  in  land  ;  specific  performance 
was  decreed  of  an  agreement  to  execute  a  deed  granting  a  deputation 
for  the  use  of  a  patent  during  the  life  of  the  plaintiff  (c?).  The  court 
would  not  decree  the  specific  performance  of  an  agreement  on  the 
evidence  of  a  single  witness,  but  the  ascertainment  of  the  fact  was  re- 
ferred to  a  trial  at  law,  and  the  equity,  that  is,  whether  a  specific 
performance  should  be  decreed,  was  reserved  {e). 

Lord  K.  Egerton,  for  avoiding  perjuries,  put  bounds  to  the  practice 
of  applying  to  the  court  on  parol  evidence  only  (/).  This  was  after- 
wards efiectually  accomplished  by  the  Statute  of  Frauds;  and  then 
the  doctrine  of  part  performance,  as  taking  the  case  out  of  the  statute, 
arose  (^),  which  will  be  considered  in  the  subsequent  volume  of  this 
work  ;  the  principle  of  which  doctrine  is,  that  where  there  has  been  a 
substantial  part  performance  of  the  agreement,  it  would  be  a  fraud  to 
take  advantage  of  the  statute.  A  covenant  was  equally  enforced  as 
an  agreement.  A  covenant  to  settle  lands  to  which  the  covenantor 
was  entitled  in  possibility,  was  specifically  enforced  when  the  cove- 
nantor by  coming  into  possession  of  the  lands  was  enabled  to  perform 
his  covenant  {h). 

An  agreement  for  further  assurance  was  enforced,  though  not  de- 
manded within  the  time  fixed  for  the  completion  {%).  The  heir  was  liable 
to  perform  his  ancestor's  contract  (k)  ;  but  the  court  would  not  enforce 
the  performance  o^  any  agreement  unless  there  were  a  sufiicient  consi- 
deration. 

At  one  time  the  court  hesitated  to  decree  performance  of  an  agree- 
ment relating  to  copyhold  lands,  in  respect  of  the  rights  of  the  lord  ; 
but  about  1680,  "  the  distinction  was  laughed  out  of  court"  (Z). 

(a)  Toth,  259,  Brown  v.  North,  8  Jac.  I. ;  it  may  be  made  of  the  essence  of  the  con- 
ib.  239,  10«.  paid  ;  ib.  260,  5/.  paid  ;  et  v.  p.      tract,  ib.  432,  et  seq. 

265.     See  2  Freeman,  216.  (d)  Reg.  L.  A.  1582,  fo.  231,  inf.  647. 

(b)  Diet.    Lord   Keeper,    2    Freem.    246 ;  (e)  Toth.  262,  10  Car.  I. 

and  see  Mitf.  116, — where  parties  meaning  to  (/)  Gary,  p.  10;  Choice  Ca.  in  Ch.  148. 

create  a  good  title  have  used  an  imperfect  in-  (g)  The  first  case  appears  to   have  been 

strument;  and  see  1  Fonbl.  149.  Butcher  v.  Stapeley,  1  Vern.  365,  Floyd  v. 

(c)  Kemp  V.  Palmer,  Toth.  76  ;  Gibson  Buckland,  2  Freeman,  268,  v.  IV.  &  P.  p.  199. 
v.  Paterson,  1  Atk.  12.  Lord  Hardwicke  (A)  Winman  v.  Roper,  1  Rep.  Ch.  85,  21 
seems  to  have  considered  that  time,  generally  Car.  I.  There  were  then  precedents  both  ways, 
speaking,  was  not  a  material  ingredient  in  (i)  Toth.  76. 

equity,  though  the  time  fixed  is  of  the  essence  {k)  Choice  Cases,  p.  120. 
of  the  contract  at  law,  Sugd,  V,  &  P.  i.  402.  (/)  2  Freem.  123 ;  2  Ves.  756.     Lord  K. 
Now  time  alone  may  be  a  sufficient  bar  to  a  Coventry    made  such  a  decree  without   he- 
specific  performance  in  equity,  ib.  409  ;  and  sitation,  3  Car.  I.  Nelson,  C.  R.  p.  3. 
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There  are  obvious  reasons,  besides  those  before  mentioned,  why  in 
later  times,  when  the  powers  of  the  court  became  more  completely  de- 
veloped, this  court  should  have  sustained  its  jurisdiction;  the  peculiar 
powers  which  it  has,  as  before  noticed,  by  reference  to  its  officers,  to 
ascertain  whether  the  vendor  has  a  good  title  to  the  estate  sold,  is  one  ; 
and  there  is  no  branch  of  its  jurisdiction  which  has  been  more  univer- 
sally approved. 

In  some  cases,  the  specific  performance  of  contracts  for  the  delivery 
of  chattels,  and  the  performance  of  specific  acts  were  enforced.  In 
one  case  the  defendant  was  compelled  to  deliver  a  quantity  of  wool  to 
the  plaintiff  according  to  the  tenor  of  a  recognizance  he  had  entered 
into  (a)  ;  in  another,  the  defendant  was  decreed  to  procure  for  the 
plaintiff  a  licence  to  export  certain  corn ;  on  that  being  done  the  plain- 
tiff was  to  deliver  to  him  so  much  wheat  according  to  the  condition  of 
a  bond  he  had  entered  into  :  but  the  plaintiff  was  in  all  cases  left  to 
his  remedy  at  law,  where  that  would  answer  the  ends  of  justice  ib). 
The  principle  still  remains  the  same ;  but  now  it  is  considered  that 
compensation  in  damages  is  all  that  justice  requires,  in  many  cases 
where  specific  performance  was  formerly  decreed,  and  they  are  ac- 
cordingly left  to  the  common  law(c).  So  a  contract  for  building  a 
house  {(l),  and  a  covenant  to  repair,  might  then  be  enforced  in  specie ; 
in  the  latter  case  viewers  were  appointed  to  see  to  the  proper  comple- 
tion of  the  work  (e).  There  is  an  instance  of  a  person  being  re- 
strained fiotn  preventing  another  from  specifically  performing  his  part 
of  a  contract,  the  defendant  having  in  view  by  his  obstructions  to  get 
an  excuse  for  not  performing  his  own  part  of  the  contract  (/). 

A  person  who  had  entered  into  a  valid  contract  for  the  purchase  of 
an  estate  was  considered  by  the  Court  of  Chancery  as  the  beneficial 
owner,  so  that  he  might  devise  the  estate  in  the  same  manner  as  if  it 

(a)  Brandling  v.  Askew,  Reg.  L.  1  Mary,  sufiBciently  definite  such  an  agreement  might 

fo.  36.     A  bill  for  the  delivery  of  40  bushels  still  be  enforced,  Moseley  v.  Virgin,  3  Ves. 

of  beans  was  dismissed  only  on  the  ground  of  185.     This  subject  will  be  considered  here 

the  trifling  value,  8  &  9  Eliz.  fo.  119.  after. 

{h)  Bykers  v.  Salomy,  36  &  37  Hen.  VIII.  (e)  Kempe  v.  Fitche,   7  &  8  Eliz.  fo.  340. 

fo.  37;  Banks  y.  Sheriff,  Toth.  261.  A   writ  of  injunction  was  issued  to  enforce 

(c)  Mitf.  118-9.  the  performance.     One  of  the  judges  of  the 

(d)  See  the  proceedings,  Tyngelden  v.  Court  of  King's  Bench  lately  went  far  beyond 
Warham,  Cal.  vol.  ii.  p.  54,  temp.  Edw.  IV.  what  the  Court  of  Chancery  has  ever  done,  by 
There  is  a  rejoinder,  but  no  decree  ;  the  con-  granting  a  rule  nisi  for  a  mandamus  to  compel 
tract  was  by  deed.  The  jurisdiction  is  recog-  a  person  under  the  Building  Act  to  reinstate 
nised,  Y.  B.  8  Edw.  IV.  fo.  4,  by  the  Chan-  the  paper  and  decorations  on  the  new  as  they 
cellor,  and  by  Gernney,  though  Fineux,  C.  J.  were  on  the  old  party  wall ;  however,  it  was 
21  Hen.  VII.  fo.  41,  insisted  that  the  proper  treated  as  an  experiment,  anddischarged  with 
remedy  on  breach  of  a  contract  to  build  was  costs.  Regina  v.  Ponsford,  vii.  Jurist,  767, 
by  action  on  the  case.     Lord  Rosslyn  seems  1843. 

to  have  thought  that  where  the  terms  were  (/)  Cary,  84. 
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had  been  conveyed  to  him  (a).  Then,  as  now,  the  estate  was  consi- 
dered, in  substance,  as  the  land  of  the  purchaser,  the  price  the  money 
of  the  vendor  (5),  on  the  principle,  that  what  is  agreed  to  be  done  is  to 
be  considered  as  done,  which  is  an  acknowledged  maxim  of  the 
court.  That  the  bargain  had  by  accident  become  a  very  disadvan- 
tageous one  to  the  vendor,  did  not  prevent  his  being  compelled  to 
complete  it  (c). 

The  court,  it  may  be  observed,  also  exercised,  the  very  beneficial 
jurisdiction  of  rescinding  agreements  improperly  obtained,  so  that  a  party 
might  not  be  harassed  by  such  an  agreement  being  put  in  suit  against 
him. 

The  specific  performance  of  awards  was  enforced  on  the  ground  of 
carrying  into  effect  the  original  agreement  to  perform  the  award  {d). 
In  a  case  where  it  was  proved  by  the  arbitrators  that  they  had  made  a 
mistake  in  their  award,  by  omitting  the  word  "heirs"  in  the  estate 
given  to  one  of  the  parties,  the  award  was  rectified  (e). 

Analogous  to  the  doctrine  of  specific  performance  is  the  jurisdiction 
which  the  court  has  entertained  from  an  early  period,  of  compelling 
the  lord  to  admit  a  copyholder  (/).  The  ground  of  the  jurisdiction  is, 
that  when  a  party  entitled  to  a  copyhold  surrenders  it,  and  the  lord 
will  not  admit,  he  is  then  neglecting  to  perform  a  duty,  for  the  admit- 
tance is  merely  a  form  of  conveyance  {g).  The  Court  of  King's 
Bench  now  also  exercises  this  jurisdiction  by  mandamus  {li).  The  ju- 
risdiction to  compel  the  performance  of  duties  was  carried  to  the  extent 
of  directing  a  priest  to  preach  in  a  particular  chapel  {i). 

(a)  foZ/amie's  case,  A. D.  1651,  cited  Nel-  Wished,    Moor  v.  Earl  of  Huntingdon,    6 

son,  C.  R.  p.  77.  Car.  I.  Nelson,  C.  R.  12,  decree  that  the  de- 

(h)  See  1.  Salk.  154,  3  P.  W.  215.  fendant  should  procure  courts  to  be  held,  and 

(c)  Gary,  p.  80,  19  Eliz.  suffer  the  plaintiffs  and  their  heirs  to  make 

{d)  Choice  Ca.  in  Ch.  166,  25  Eliz.  surrender,  and  that  the  surrenderees  should 

(e)  Scott  V.  Wray,   temp.  Car.  I.   1  Rep.  be  admitted. 

Ch.  46,  and  see  Choice  Cas.  p.  116,   19  Eliz.  {g)  See  Widoivson  v.  Lord  Harrington,    1 

(/)  Fitz,  subpoena  21,  Cali.  137,  Cary,  p.  Jac.  &  W.  544.     Sir  W.  Grant. 

3,   ed.    1650  ;    Fitz,  N.   B.  Dyer,    264.     In  [h)  This  jurisdiction,  though  once  doubted, 

early  times  the  judges  held  that  tlie  Court  of  3  Ves.  J.   753,  is   now  established.  Rex  v. 

Chancery  had  no  jurisdiction  in  such  cases,  Coggan,   6  East,  431 ;  and  Rex  v.  Duke  of 

Y.  B.   7    Edw.   IV.   19  ;  but  the   Court   of  Leeds,  in  the  note. 

Chancery  appears  to  have  held  that  it  had.  (?)  Reg.  Lib.  4  &  5  Eliz.  209  ;    the   order 

In  the  time  of  Charles  I.  it  was  fully  esta-  there  was  by  consent. 
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CHAPTER  XIX. 

INTERFERENCE  OF  THE  COURT  OF  CHANCERY  WHERE  THE  RE- 
MEDY AT  LAW  WAS  APPROPRIATE,  BUT  DIFFICULT  OF  ATTAIN- 
MENT. 

Iniroduction. 

Section  I. — Takinff  Accounts. 

Section  II. — Set-off. 

Section  III. — Tithes. 

Section  IV. — Dower. 

Section  V. — Partition — Setting  out  Boundaries. 


Introduction. 

The  law  in  some  cases  professed  to  afford  a  remedy  which  if  attained 
might  have  been  appropriate,  yet  the  attainment  of  the  remedy  at  law 
was  so  difficult,  or  attended  with  so  much  hazard  as  to  whether  justice 
would  be  done,  that  the  Court  of  Chancery  thought  it  right  to  apply 
its  superior  powers  to  afford  a  remedy  in  such  cases.  The  jurisdiction 
which  was  exercised  in  matters  of  mutual  accounts  affords  one  of  the 
most  important  instances. 

Section  I.  —  Taking  Accounts. 

The  taking  and  adjusting  of  accounts  is  perhaps  a  comparatively 
modern  head  of  jurisdiction  ;  little  on  the  subject  is  to  be  found  in  the 
ancient  records  of  the  court.  In  early  times  the  remedy  by  action  of 
account  before  auditors  appointed  for  the  occasion,  which  was  intro- 
duced temp.  Hen.  Ill,  (a),  was  in  use.  This  action  was  from  time  to 
time  extended  by  the  legislature,  and  it  appears  as  thus  extended  to 
have  answered  for  a  time  the  exigencies  of  society.  But  by  the  rules  of 
law  none  could  be  charged  in  account  but  guardians  in  socage,  bailiffs 
or  receivers,  except  that  in  favor  of  merchants  and  for  advancement 
of  trade,  a  person,  on  naming  himself  merchant,  might  have  an 
action  of  account  against  another  naming  him  merchant,  and  charging 
him  as  his  receiver  (b) ;  there  were  some  cases  therefore  in  which 
mutual  accounts  could  scarcely  be  adjusted,  excepting  through  the 

(a)  As  to  which  see  1  Bacon's  Abr.  title  {b)  1  Inst.  372  a;  11  Co.  Rep.  89  ;  Crompt. 

Accompt ;  Reeves,  vol.  ii.  p.  73,  178,  temp.  on  Courts,  49  b  ;    Fulbeck,  p.  ii.  p.  42,  43, 

Edw.  I.  and  388  ;  in  Cal.  vol.  ii.  63,  this  kind  49  ;  p.  i.  p.  29  b.  ed.  1619. 
of  action  is  referred  to. 
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medium  of  the  Court  of  Chancery,  where  its  regular  officers,  the 
masters,  would  perform  the  office  of  the  auditors  ;  indeed  the  taking 
of  mutual  accounts  was  not  the  purpose  for  which  the  action  of  account 
was  introduced :  besides  originally  no  discovery,  either  of  facts  or  of 
documents,  could  be  obtained  from  either  party  or  oath  (a),  nor  could 
a  court  of  law  compel  payment  of  the  balance  in  the  event  of  its  turning 
against  the  plaintiff.  These  and  similar  reasons  operated  to  cause  the 
Court  of  Chancery  to  be  resorted  to,  and  for  that  court  to  assume 
jurisdiction  in  matters  of  mutual  account,  so  that  the  action  of  account 
has  at  length  become  obsolete  {b). 

Numberless  cases  of  account  would  arise  after  the  jurisdiction  of  the 
court  for  enforcing  the  performance  of  trusts  had  been  established,  in 
which  no  other  court  but  the  Court  of  Chancery  (or  some  other  of  the 
Courts  of  Equity  then  subsisting)  could  have  been  resorted  to  so  as  to 
do  justice  between  the  parties. 

In  the  reigns  of  Elizabeth,  James  I.  and  Charles  I.,  suits  for  taking- 
accounts  were  of  common  occurrence  ;  they  are  chiefly  between  co- 
partners in  trade  and  merchants  (c). 

The  proceeding  in  the  Court  of  Chancery  was  analogous  to  that  at 
law,  the  masters  being  substituted  for  auditors.  The  course  in  such 
cases  was  always,  at  the  hearing,  at  once  to  refer  the  matter  to  one 
or  two  of  the  masters  to  take  the  accounts  (the  parties  being  examined 
under  the  ordinary  powers  of  the  court,  as  they  might  have  been  at 
law  before  the  auditors,  from  the  reign  of  Anne  by  special  authority 
of  the  legislature),  and  generally,  as  has  been  before  mentioned,  the 
masters  were  directed  to  end  the  matter  "  if  they  could,"  if  not  to 
report  {d). 

From  Lord  Bacon's  time  the  modern  course  was  adopted  of  referring 
it  to  a  master  simply  to  take  the  account  and  report  the  result  to  the 
court,  in  order  to  such  a  decree  being  made  on  his  report  as  justice 
should  require  (e). 

(a)  Long  after  the  jurisdiction  of  the  Court  account  in  Chancery,  then  as  now,  Lumley  v. 

of  Chancery  had  been  established,  namely,  by  Garret,  Toth.  p.  64,  ed.  1671  ;  see  Mitford, 

Stat.  4th  &  5th  Anne,  c.  16  §  27,  power  was  123.     However  it  is  to  be  observed  that  ac- 

given  to  the  auditors  to  examine  the  parties  count  is  not  recognised  as  a  ground  of  juris- 

upon  oath.  diction  in  Lord  Coke's  posthumous  work,  4 

(6)  See  Mitford,  p.  120,  123  ;  Bacon's  Abr.  Inst.  p.  84.  86,  unless  when  founded  on  a 

tit.  Account  p.  31.  6th  ed.     The  most  recent  trust.     The  modern  doctrine,  as  laid  down  by 

case  of   an    action  of  account  is  reported  3  C.  B.  Alexander,  is  that  to  induce  the  Court 

Wils.  R.  94,  et  seq.     Where  the  parties  have  of  Chancery  to  interfere  in  ordinary  cases  of 

stated  an  account  on  which  a  balance  appears,  account,  the  account  must  be  such  as  cannot 

an  action  of  assumpsit  lies  for  the  balance.  possibly  be  taken  justly  and  fairly  in  a  Court  of 

See  3  Bla.  Comm.  164,  where  the  modes  of  Law,  Frietasv.  Das  Santos,  1  Y.  &  Jerv.  576. 

proceeding  at  law  in  matters  of  account  are  (rf)  Int.  alia,  Feme  v.  Gill,  Reg.  Lib.  A. 

shortly  stated.  1566,  7,  fo.  12. 

(c)  A  settled  account  waa  a  good  bar  to  an  (e)  Ord.  Cur.  Toth.  p.  49. 
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The  Statute  of  Limitations  (21  James  1.)  was  held  not  to  apply  to 
cases  of  continual  reckoning  (a)  ;  whether  a  settled  account  was  to  be 
considered  in  this  court  as  within  the  statute,  was  at  first  doubted  (h). 
The  accounts  of  a  person  holding  a  confidential  situation,  as  that  of 
bailiff  or  steward,  were,  it  would  seem,  always  considered  to  be  proper 
for  the  jurisdiction  of  the  Court  of  Chancery,  though  the  balance,  if  it 
could  have  been  ascertained,  might  have  been  recovered  at  law  (c). 

The  limitations  which  the  court  has  imposed  on  its  jurisdiction  in 
regard  to  taking  accounts,  particularly  where  the  accounts  consist  of 
items  on  one  side  only,  will  be  the  subject  of  particular  consideration 
in  the  second  volume. 


Section  II.— Set- Off. 

The  courts  of  law,  as  before  observed,  could  not  till  specially  autho- 
rised by  Act  of  Parliament  (d),  adjudicate  upon  a  distinct  adverse 
claim,  so  as  to  give  the  party  the  advantage  of  it  by  way  of  set-off; 
it  would  have  been  in  effect  trying  an  action  without  a  writ,  conse- 
quently without  authority  (e). 

This  must  have  rendered  a  resort  to  the  Court  of  Chancery  the  most 
convenient  course  in  all  such  cases  ;  but  when  the  court  first  enter- 
tained jurisdiction  to  adjust  the  mutual  claims  between  the  parties, 
where  at  law  they  would  have  been  the  subject  not  of  account,  but  of 
cross  actions,  cannot  be  stated  with  certainty. 

This  jurisdiction,  like  that  of  the  Roman  Praetors  (y*),  appears  to 
have  been  assumed  on  principles  of  natural  equity  (g),  and  on  a 
principle  which  has  operated  in  numerous  other  cases,  as  will  be 
noticed  hereafter,  namely,  to  prevent  multiplicity  of  suits  ;  indeed 
the  jurisdiction  in  matters  of  account  is  to  some  extent  referrible  to 
this  principle  (h).  The  Court  of  Chancery  did  not  renounce  its  ancient 
jurisdiction,  founded  as  it  was  on  natural  equity,  even  after  the  legis- 

(a)  Toth.  277.  field,  for  the  sake  of  the  forms  of  proceeding 

(S)  Ibid.  64,  13  Car.  I.  and  convenience  of  trial,   had  said  that  each 

(c)  See  particularly   bill   by  Executors  of  must  sue  and  recover  separately  in  separate 

late  Sir  W.  Cordell,  M.  R.    against  his   late  actions,    Green  v.  Farmer,  4  Burr.  2220-21. 

steward  and  agent  for  an  account.     Reg.  Lib.  But  in  the  equitable  action  /or  money  had 

A.  1581,  fo.  463,  546,  645.  and  received,  this  strictness  was,  as  we  have 

{d)  2  Geo.  II. c.  22  s.  13  rendered  perpetual  seen,  sw/^ra,  p.  247,  relaxed  to  some  extent. 

8  Geo.  II.  c.  24  §  4.     3   Bla.  Comm.  304.  (/)    See  Dig.  Be   Compensationibus,  xvi. 

The  right  of  Set  Off  is  also  given  in  bank-  tit.  2. 

ruptcy,  6  Geo.  IV.  c.  16  §50,  56.  Archbold's  {ff)  Lord  Mansfield,  4    Burr,  2220,  et  v. 

Bankrupt  Laws,  p.  120,  et  seq.  infra. 

(e)  V.  sup.    Positive  law,  said  Lord  Mans-  (A)  Mitford,  120,  note. 
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lature,  by  the  acts  above  referred  to,  had  conferred  upon  parties  the 
right  of  set-off  at  law  in  cases  of  mutual  debts  and  credits  (a). 


Section  III. — Tithes. 

The  superior  advantages  of  the  proceedings  in  the  Court  of  Chancery 
over  those  in  the  ecclesiastical  courts,  appear  to  have  induced  the 
clergy  to  resort  to  the  Court  of  Chancery  to  enforce  the  payment  of 
tithes  and  ecclesiastical  dues  {b),  more  especially  as  "the  assistants 
of  the  court  were  civilians  also,  and  therefore  competent  judges  of 
tithes  "  (c). 

In  the  time  of  Edward  IV.  there  is  a  Bill  bv  John  ■Morton,  Arch- 
deacon  of  Norwich  and  ^Master  of  the  Rolls,  for  the  payment  of  certain 
ecclesiastical  dues  ;  the  defendant  by  his  answer  insisted  that  it  was 
matter  for  the  spiritual  court,  and  that  a  suit  had  been  instituted  there, 
which  had  been  appealed  to  Rome.  The  proceedings  went  to  replica- 
tion {d).  In  the  34  Eliz.  Lord  Keeper  Puckering  declared  that  tithes 
were  matters  determinable  in  this  court  (e). 

It  was  formerly  doubted  whether  a  custom  or  modus  decimandi  (though 
apparently  within  the  principle  acted  upon  in  numerous  other  cases  of 
settling  a  general  right)  could  be  established,  or  even  taken  notice 
of  in  the  Court  of  Chancery  (/).  The  practice,  however,  was  afterwards 
fully  established,  and  bills  to  establish  general  moduses  were  entertained 
by  some  parishioners  on  behalf  of  all  against  the  parson,  patron,  and 
ordinary  {g).  Down  to  the  time  the  tithe  commutation  act  before  referred 
to  (A),  was  passed,  the  court  continued  to  exercise  this  jurisdiction,  first 
sending  an  issue  to  a  court  of  law  where  there  was  any  question  as  to 
the  immemorial  existence  of  the  custom.  That  act  has  almost  rendered 
the  jurisdiction  obsolete. 

(a)  Lord  Eldon,  ex  p.  Stevens,  11  Ves.  27 ;  the  tithe  commutation  act  before  noticed. 
ex  p.  Blagden,  19  Ves.  467,  but  see  Amb.  (c)  See  Reg.  Lib.  A.  1592-3,  fo.  591. 
407.  (d)  Cal.  vol.  i.  p.  81.     There  is  a  bill  in 

(b)  V.  3  Bla.  Comm.  437,  Brown  v.  the  same  reign  seeking  to  establish  a  deed  of 
Vermuden,  1  Ch.  Ca.  272.  Sir  H.  Seton  composition  for  tithes,  and  to  restrain  a  suit 
suggests  that  this  jurisdiction  may  have  arisen  for  tithes  in  the  Ecclesiastical  Court ;  the 
from  the  jurisdiction  anciently  exercised  on  proceedings  went  to  rejoinder,  but  there  is  no 
behalf  of  the  crown,  and  those  {as  the  church)  decree. 

under  its  protection;    referring  to  Edgale  y.  (e)   See  Toth.   p.   282,  3;    et  v.   p.    132, 

Hansion,  Cal.  i.  113,  ieynp.  Rich.  III.  where  12  Car.  I.    Suits  had  before  become  frequent, 

relief  is  prayed  for  the  defence  of  the  Church.  Reg.  Lib.  4  &  5  EUz.  fo.  255,  &c. 

The  various  accounts  which  have  been  given  (/)  See  Toth,  p.   112  ;    38  Eliz.  ;    Nels. 

of  the  origin  of  this  jurisdiction  are  brought  C.  R.  10.  11,  Lord  Coventry. 

together  in  Mr.  Hargrave's  note  to  Co.  Lift.  (g)  Mitford,  170. 

159  a;    n.  4.     This  subject  has  in  a  great  (A)  2  &  3  Will.  IV.  c.  100;  2  Bla.  Comm. 

measure  lost  its  interest  since  the  passing  of  by  Stewart,  p.  30. 
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Section  IV. — Dower. 

The  jurisdiction  exercised  by  the  Court  of  Chancery  in  setting  out 
dower  for  the  widow  may  be  referred  to  her  comparatively  helpless 
condition,  and  the  superior  advantages  afforded  by  the  mode  of  pro- 
ceeding in  the  Court  of  Chancery. 

The  law  had  expressly  provided  for  the  widow  a  writ  and  form  of 
proceeding  for  the  recovery  of  her  dower  where  it  had  not  been  so 
assigned  as  to  give  her  the  power  of  entry  on  the  death  of  her  hus- 
band;  and  after  judgment  obtained  in  such  action,  she  might  obtain 
a  writ  to  the  sheriff  to  deliver  to  her  her  one-third  part  in  certainty  of 
the  lands  of  which  she  was  dowable  (a). 

The  earliest  bill  for  dower  on  record  is  in  the  time  of  Hen.  VI.  There 
the  ground  of  the  application  to  the  Court  of  Chancery  was  her 
helplessness  and  poverty  (b) ;  the  defendant  appeared  and  agreed  to 
set  out  the  plaintiff's  dower,  on  which  the  bill  was  dismissed  by 
consent  (c).  The  jurisdiction  of  the  Court  of  Chancery,  though  not 
without  some  hesitation,  afterwards  became  fully  established  (d),  not 
on  the  original  ground  of  the  helplessness  of  the  widow,  but  because 
by  the  course  of  proceedings  in  this  court,  the  widow  was  enabled  to 
ascertain  to  what  estates  of  her  husband  her  right  of  dower  attached, 
their  comparative  value,  and  to  have  all  other  preliminaries  to  a  fair 
assignment  of  her  dower  ascertained  (e). 

Section  V. — Partition — Setting  out  Boundaries. 

The  jurisdiction  exercised  by  the  Court  of  Chancery  in  regard  to 
partition  between  co-owners  of  estates  has  been  established  on  a 
similar  principle  to  that  which  has  operated  as  regards  the  several 
kinds  of  jurisdiction  which  we  have  just  passed  over.  Here  we  may 
again  discern,  both  as  regards  the  jurisdiction  of  the  common  law  and 
of  the  Court  of  Chancery,  a  reference  to  Roman  models. 

By  the  Roman  law,  a  partition  might  be  enforced  by  action,  viz. 
communi  dividendo,  by  any  one  of  several  persons,  not  co-heirs,  who 

(a)  Co.  Litt.  34  b.  remedy,  Reg.  Lib.  B.  1575,  fo.  382,  an  in- 

{b)  24   Edw.  I.,   a  widow  was  sent  by  the  junction  for  possession  being  given  if  she  were 

Court  of  Exchequer   to   the   Chancery   (viz.  disturbed.  Choice  Ca.  p,  149,  the  jurisdiction 

there  to  obtain  a  writ  of  dower)  to  obtain  was  hardly  settled  till  comparatively  modern 

her  dower,  Memda.  in  Scace,   p.  38  :  from  times,  Curtis  v.  Curtis,  2  Bro.  620,  634. 

the  same  document  we  learn  that  a  widow  (e)   See  INIitford,  121-2  ;   1  Fonbl.  22  ;  2d 

was   not  dowable   of   copyhold   lands    temp.  Report  of  Common  Law  Commissioners,  1830, 

Edw.  II.  ib.  p.  37.  38.  p.  7.     The  action  by  writ  of  right  of  dower, 

(c)  Danyell  v.  Belyngburgh,  Cal.  vol.  i.  p.  and  dower  unde  nil  habet  (as  to  which  see 

30 ;  ibid  92.  Dower  assigned  by  consent.  Roper,  Husb.  &  Wife,  1,  429  etseq.)  are  two 

(<f)  There  are  several  instances  in  the  time  of  the  few  real  actions  not  abolished  by  Stat. 

of  Eliz.  Tothill,  145,  163,  &c.     In  some  cases  3  &  4  Will.  IV,  c.  27,  §  36,  as  before  noticed, 
however   the  widow  was    left  to  her  legal 
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were  jointly  entitled  to  any  corporeal  property,  whether  consisting  of 
one  or  more  subjects  {a).  This  action  was  given  by  the  jus  civile,  but 
it  was  an  action  honoe  fidei  {b),  therefore  all  equitable  circumstances 
and  claims,  as  relating  to  all  parties,  were  taken  into  account  in 
making  the  partition ;  he  who  got  the  more  valuable  indivisible  thing 
was  adjudged  to  pay  to  the  other,  in  money,  an  adequate  com- 
pensation (c).  If  any  co-owner  sought  to  injure  the  common  pro- 
perty, the  other  might  obtain  an  interdict,  uti  possidetis,  against 
him  (d).  Co-heirs  obtained  distribution  and  partition  of  the  in- 
heritance by  a  legal  action,  called  actio  familicB  erciscundcB,  which  was 
given  by  the  law  of  the  Twelve  Tables  (e).  Both  being  legal  actions, 
they  did  not  in  any  way  come  within  the  extraordinary  jurisdiction  of 
the  Praetor,  but  he  gave  to  each  party  actions  or  exceptions  to  enable 
them  to  recover  or  enjoy  the  property  allotted  to  them  (/) . 

An  owner  of  an  estate  where  the  boundaries  between  his  estate  and 
that  of  another  person  became  by  any  means  confused,  might  by  legal 
action,  called  actio  frnium  regundorum,  have  the  boundaries  defined  {g). 

The  common  law  of  England  provided  for  partition  being  made 
between  co-heirs,  and  joint  owners  in  certain  cases,  and  the  right  was 
extended  by  various  statutes.  The  partition  was  effected  by  means  of 
a  writ  directed  to  the  sheriff,  who  in  obedience  to  it,  ascertained  the 
shares  by  the  verdict  of  a  jury,  and  then  assigned  to  each  his  share. 
The  court  by  its  judgment  confirmed  the  partition  (A).  In  former 
times,  it  seems  to  have  been  considered,  that  the  party  could  only 
obtain  actual  possession  by  action ;  but  it  was  held  by  C.  J.  Gibbs, 
that  it  was  the  duty  of  the  sheriff  to  deliver  actual  possession  of  each 
undivided  share. 

But  the  forms  of  the  common  law  were  not  well  suited  to  the 
exercise  of  this  jurisdiction ;  therefore,  some  time  in  or  about  the 
reign  of  Elizabeth,  the  Court  of  Chancery  also  assumed  the  juris- 
diction of  making  partition  through  commissioners  of  its  own ; 
making  the  parties  convey  to  each  other  in  severalty  their  respective 
portions.  The  superior  facilities  afforded  by  the  Court  of  Chancery, 
occasioned  numerous  applications  to  be  made  to  that  court  for 
commissions  for  the  partition  of  estates,  even  after  a  partition  had 
been  effected  at  law,  where  the  partition  was  unequal  or  had  to  be 
corrected.     It  was  also  usual  to  apply  here  in  all  cases  where  infants 

(o)  Gaius,  iv.  §  42.  {e)  Dig.  x.  Tit.  2. 

(6)  Dig.  X.  3.  14,  1.  (/)  lb.  I.  44,  1. 

(c)  Dig.  X.  Tit.  3.  ig)  Dig.  x.  Tit.  1, 

■  (d)  Rid.  I.  12.  (A)  Booth's  Real  Act.  p.  245. 
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were  concerned  (a).  It  was  soon  established  in  all  cases  of  co- 
ownership  as  a  matter  of  right  (6).  The  proceeding  by  writ  of 
partition  at  law,  which  had  gone  into  desuetude,  was  wholly  abolished 
by  the  statute  before  referred  to  (c). 

The  jurisdiction  of  adjusting  controverted  boundaries,  in  some  cases, 
was  incorporated  in  the  comunon  law.  Thus,  where  two  men  had 
lands  in  different  townships,  and  it  was  necessary  to  know  the 
boundaries  of  the  townships,  in  order  to  ascertain  the  extent  of  their 
respective  lands,  either  party  might  obtain  a  writ,  de  rationalihus 
divisis,  directed  to  the  sheriff,  to  ascertain  the  boundaries  {d).  So 
where  there  were  any  doubts  as  to  the  bounds  of  distinct  lordships  or 
manors  belonging  to  different  parties,  they  might  by  consent  obtain  a 
writ,  de  perambulatione  facienda,  to  ascertain  the  boundaries  (e). 

In  the  reign  of  Elizabeth,  the  ascertaining  of  boundaries  appears  to 
have  been  considered  as  a  proper  subject  for  the  jurisdiction  of  the 
Court  of  Chancery.  Bills  were  filed  for  the  purpose  of  having 
commons  distinguished  and  set  out  by  metes  and  bounds  between  the 
different  proprietors,  and  commissions  were  awarded  for  the  purpose, 
the  legal  right,  where  it  was  in  dispute,  being  first  sent  to  law  (/). 
So  commissions  were  awarded  to  set  out  copyhold  land  lying  inter- 
mixed with  freehold  (g),  and  to  set  out  the  boundaries  of  manors  which 
had  become  intermixed  (/<),  and  to  set  out  the  boundaries  of  lands 
belonging  to  a  charity  (i). 

(a)  Cal.  vol.  i.  p.  147,  temp.  Eliz. ;    Toth.  {h)  Lord  Keeper  Coventry,  in  Harding  v. 

220  ;  et  v.  ih.  221.     There  are  many  decrees  Countess  of  Suffolk,  1  Rep.  Ch.  33,  8  Car.  I., 

for  partition  in  the  Reg.  Books  in  this  reign.  said,  "Where  there  is  a  confounding  of  two 

(J)  Mr.  Hargrave,  Co.  Litt.  lC9b,  note  2,  manors,  so  that  one  manor  is  not  known  from 

considered    that    this    jurisdiction    was    first  theother,  that  is  w«i!<a//y  relieved  in  this  court.'' 

usurped  about  the  time  of  Elizabeth  ;  but  see  (i)  Case  of  School  of  Bury,  Reg.   Lib.  A. 

1   Fonbl.   18.    20.     In   Parker   v.    Gerrard,  1576,  fo.66.  Sir  W.Grant,  in  the  case  of  5)jeer 

Amb.  236,  it  is  stated  by  the  M.  R.  to  be  a  v.  Crawter,  considered  that  the  jurisdiction 

matter  of  right ;  So  in  2  Freeman,  25.  originated  with  one  or  other  of  the  common 

(c)  3  &  4  Wm.  IV.  c.  27,  §  36.  law  writs  mentioned  above,  and  that  a  com- 

{d)  Reg.  Brev.  157  b,  Fitz.  Nat.  Brev.  300,  mission  to  ascertain  boundaries  could  only  be 

Speer  v.  Crawter,  2  Meriv.  417.  obtained  on  consent,  and  the  bill  in  Hunt  v. 

(e)  Fitz.  Nat.  Brev.  309,  Speer  v.  Crawter,  White,  Cal.  i.  147,  temp.  Eliz.,  favours  this 

ubi  sup.  supposition.    The  decrees  in  the  time  of  Eliza- 

(/)  Toth.  p.  97.   Question  whether  plain-  beth  and  Charles  I.  were  not  referred  to.     It 

tiff  entitled  to  right  of  common  sent  to  law,  seems    much  more    probable    and   consistent 

reserving    equity,  to   the    end    a    commission  with  the  ordinary  habits  of  the  court,  that  the 

might  issue  to  set  it  out,  14  Car.  I.  Toth.  98.  jurisdiction  was  assumed  by  reason  of  the  in- 

(g)  Toth.  101,  Car.  I. ;  127  Jac.  1  ;  "  The  sufficiency  and  imperfections  of  the  common 
point  whether  parcel  or  no  parcel  was  decreed  law  mode  of  procedure  :  however,  that  case 
here,"  ib.  126,  et  v.  ib.  210.  In  a  case,  p.  has  established  that  confusion  of  boundaries 
86,  a  commission  was  awarded  to  set  so  much  is  not  per  se  a  sufficient  ground  for  the  inter- 
land  as  the  commissioners  should  think  fit  in  ference  of  the  Court  of  Chancery,  2  Mer.  418  ; 
respect  of  "  a  yard  land,"  the  quantity  being  and  there  is  a  late  case  on  the  subject  before 
unknown.  Lord  C.  Lyndhurst  to  the  same  effect. 
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CHAPTER  XX. 

CASES  IN  WHICH  THE  COURT  ORIGINATED  OR  TOOK  THE  CON- 
TROL OF  LEGAL  PROCEEDINGS  SO  AS  TO  HAVE  THE  LEGAL 
QUESTION  IN  CONTROVERSY  PROPERLY  AND  FINALLY  DECIDED 
BETWEEN  THE  PROPER  PARTIES. 

Introduction, 

Section  I. — Suits  to  establish  a  General  Right. 
Section  II. — To  quiet  Possession. 
Section  III. — Interpleader. 


Introduction. 

I  NOW  proceed  to  another  class  of  cases,  namely,  those  in  which  the 
Court  has  interfered  on  the  application  of  some  of  the  parties 
interested  in  a  purely  legal  question,  either  by  originating  legal  (a) 
proceedings,  or  taking  to  itself  the  control  or  direction  of  the  legal 
proceedings  already  instituted,  so  as  to  have  the  legal  right  properly 
determined  between  the  proper  parties.  This  it  has  done,  where,  if 
the  parties  were  left  to  proceed  according  to  the  ordinary  course  of 
law,  and  only  under  such  regulations  as  the  courts  of  law  can  impose, 
the  result  might  be  a  multiplicity  of  suits,  or  a  course  of  uncertain 
and  vexatious  litigation.  This  interference  was  more  especially 
exercised  where  a  final  settlement  of  all  disputes  on  the  subject,  as 
regards  all  parties  interested,  would  not  be  the  result  of  the 
proceedings  at  law,  if  left  solely  to  their  own  course,  and  in  such 
cases  the  court  has  proceeded  further,  by  establishing  the  right  as 
found  at  law,  taking  care  that  a  due  regard  should  be  had  to  the 
interests  of  all  parties. 

Section  I. — Suits  to  establish  a  General  Might. 

In  the  time  of  Elizabeth  and  her  immediate  successors,  suits  to 
establish  a  general  right  were  of  frequent  occurrence  {b). 

(a)  Whether,  according  to  the  more  modera      ble,  first  proceed  at  law  (See  Mitford  146),  will 
doctrine,  a  person  who  claims  to  establish  a      be  considered  hereafter, 
general  right,  must  not,  where  it  ii;  practica-  (i)  8th  &  9th  Eliz.,  fo.  104,  &c. 
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Thus  suits  were  entertained  to  ascertain  and  settle  the  customs  of 
a  manor  where  they  were  the  subject  of  dispute  (a)  ;  to  determine 
questions  as  to  right  of  common  and  inclosure,  liberty  of  foldage  and 
pasturage,  and  common  of  turbary,  and  apportionment  of  commons  (5). 
In  some  cases  the  bills  were  filed  expressly,  as  most  of  them  were  in 
effect,  on  behalf  of  the  body  of  tenants  or  copyholders,  or  others 
interested  in  the  question  (c),  a  proceeding  unicnown  to  the  common 
law,  where  the  forms  of  proceeding  only  permitted  an  action  against 
each  individual,  which  therefore  could  only  determine  the  right  as 
between  him  and  the  plaintiff  in  the  action. 

It  was  generally  referred  to  a  trial  at  law,  to  ascertain  the  customs 
insisted  upon  (d),  but  in  some  instances  the  court  appointed  commis- 
sioners of  its  own  to  ascertain  the  customs  (e);  frequently  some  of  the 
judges  were  called  in  to  assist  at  the  hearing  of  these  causes  {f)- 

At  this  time  suits  were  entertained  to  settle  uncertain  fines  and 
services,  with  a  viev/  to  avoid  repeated  litigation,  and  also  to  prevent 
the  exaction  of  unreasonable  or  excessive  fines  or  services  by  lords  of 
manors  {y).  But  the  question  whether  the  fine  demanded  were 
unreasonable,  appears  to  have  been  sent  to  be  determined  by  the 
judges  (/i);  afterwards  the  court  declined  to  interfere  simply  on  the 
ground  of  a  fine  being  excessive,  and  confined  itself  to  affording  the 
means  of  ascertaining  customary  fines  and  services,  by  directing  trials 
for  that  purpose,  and  then  declaring  the  right  so  as  to  bind  all  parties 
interested  (i).  Bills  of  this  kind  might  be  filed  to  establish  the 
customs  at  the  instance  of  the  lord,  as  well  as  of  the  copyholder. 
Such  bills,  which  were  afterwards  called  hills  of  peace,  are  thus 
described  by  Lord  Hardwicke. — It  is  certain  that  where  a  man  sets  up 
a  general  and  exclusive  right,  and  where  the  persons  who  controvert 
it  are  very  numerous,  and  he  cannot  by  one  or  two  actions  at  law  quiet 
that  right,  he  may  come  to  this  court  first,  which  is  called  a  bill 
of  peace ;  and  the  court  will  direct  an  issue  to  determine  the  right,  as 
in  disputes  between  lords  of  manors  and  their  tenants,  and  between 
tenants  of  one  manor  and  another ;  for  in  these  cases  there  would  be 
no   end   of  bringing   actions   of    trespass,    since   each    action    would 


(a)   Reg.  Lib.  A,  1588,  fo,  291.  Lib.  B.  1569,  fo.  26,  &c. 
lb)  Toth.  p.  98.  108. 118.  139;  Mitf.  147,  {g)  Toth.  p.  111.  164.  165.  167;   Rep.  in 

170.  Ch.p.l8and52,Ed.l736;  Cary,p.  77,  Choice 

(c)  Toth.  p.  98.  108.  118.  Ca.  113.     The  decree  there  was  by  consent. 

(d)  See  Toth.  p.  110.  (h)   Co.  Litt.  59  b.     Case  from  Court  of  C. 

(e)  Reg.  Lib.  8  &  9  Eliz.  fo.  152.  39  Eliz. 

(/)    Tenants  Sfc.  of  Hundred  of  Wisbeacli,  (i)   See  1  Cha.  Ca.  187,  in  the  argument, 

V.  Tenants  &f  Inhabitants  of  Doddington,  Reg.  and  Cowperw  Clark,  3  P.  Wms.  157. 
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determine  only  the  particular  right  in  question  between  the  plaintiff 
and  the  defendant  (a). 

Where  two  persons  claimed  adverse  rights  in  respect  of  the  same 
subject,  which  could  not  be  finally  settled  at  law,  so  as  to  prevent 
repeated  litigation,  the  court  also  interfered  to  settle  the  right  (6). 


Section  II. —  To  quiet  Possession. 

Another  instance  of  the  interference  of  the  court  to  prevent 
vexatious  litigation,  is  found  in  the  jurisdiction  it  assumed  over 
actions  of  a  possessory  nature,  the  decision  of  which  did  not  settle  the 
right.  The  exercise  of  the  jurisdiction  in  these  cases  is  to  be  traced 
at  least  to  the  time  of  Elizabeth  (c),  and  the  grounds  of  its  exercise 
cannot  be  better  stated  than  in  the  language  of  Lord  Redesdale : — 
*•  Actions  of  ejectment,  which  as  now  used  are  not  part  of  the  old 
law  (d),  have  become  the  usual  mode  of  trying  titles  at  the  common 
law,  and  judgments  in  those  actions  not  being  conclusive,  the  Court  of 
Chancery  has  interfered,  and  after  repeated  trials  and  satisfactory 
determinations  of  the  question,  has  granted  Perpetual  Injunctions  to 
restrain  further  litigation,  and  thus  has  in  some  degree  put  that 
restraint  upon  litigation,  which  was  the  policy  of  the  ancient  law  (e)  in 
real  actions  "  (/).  The  quieting  of  possession  under  clear  and  ascertained 
titles  has  always  been  a  main  object  with  the  Court  of  Chancery  (^). 

The  Court  also  on  general  principles  of  equity  somewhat  analogous, 
entertained  jurisdiction  to  compel  a  person  having  sl  prima  facie  right 
of  action,  to  put  it  in  suit  within  a  reasonable  time,  and  in  default,  to 
protect  the  party  liable  from  being  molested  at  law.  It  is  usual,  said 
the  Lord  Chancellor  (1664),  when  an  apprentice  is  out  of  his  time,  to 
prefer    his    bill    to    force   his    master  to    sue    his    covenants    within 

(a)   Lord   Hardwicke,    Lord    Tenham    v.  o/iow^^ow  v.  £esAoj9o/£/y,  Reg.  Lib.  B.  1569, 

Herbert,    2   Atk.   483;     approved   by   Lord  fo.  513,  was  a  suit  to  settle  mutual  rights  as 

Eldon  ;  Hanson  v.  Gardner,  7  Ves.  309,  310.  regards  Ely  Rents  ;   this  was  referred  to  the 

(6)   Thus   in   Hanbye   v.    Bertie   and   the  Chief  Justices  and  others,  as  arbitrators. 

Duchess  of  Suffolk,  Rtg.lAh.l  &.Qm\z.,{o.  (c)   Toth.    126,    temp.    Eliz.   and  Jac.   1; 

435,  the  plaintiff  was  declared  to  be  entitled  to  Spj/er  \.  Spi/er,  7  Car  1,  Nelson,  C.  R.  14. 

a  court  leet  in  the  manor  of  Alford,  with  assize  The  decree  was  in  favour  of  the  plaintiff,  the 

of  bread,  &c.  &c.,  and  the  rights  of  the  defend-  circumstances    favouring   the    rightfulness    of 

ants  in  the  same  manor  were  declared,  and  the    plaintiff's   title,  though  there    had    beea 

each  party  was  enjoined  from  disturbing  the  previous  verdicts  in  favour  of  the  defendant ; 

other  in  his  enjoyment.     In  the 8th  &  9th  Eliz.  and  see  C.  P.  Coop.  Append,  i.  (373). 

fo.  191,  is  a  decree  of  a  similar  nature.     4th  (d)  See  2  Scho.  &  Lef.  211. 

and  5th  Eliz.  fo.  492,  there  is  a  decree  to  (e)   See  Ferrers,  Ca.  6  Co.  Rep.  9. 

settle  the  rights  of  adverse  parties,  as  to  dues  {jf)   Mitford,  144. 

payable  at  the  harbour  of  Lynn.     Corporation  {g)  V.  int.  al.  Choice  Ca.  149;   Mitf.  172. 
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a   year,   or  be   foreclosed,  and   to   have   the   bond   and    articles    de- 
livered up  (a). 

Section  III. — Interpleader. 

The  jurisdiction  exercised  by  the  Court  of  Chancery  in  Interplead- 
ing Suits,  which  is  also  founded  on  general  equity,  affords  another 
instance  of  the  Court  of  Chancery  taking  upon  itself  the  control  of 
legal  proceedings,  in  order  to  the  question  being  properly  decided. 

We  first  meet  with  interpleader  in  the  records  of  the  Court  of 
Chancery,  where  there  were  several  persons  having  conflicting  equi- 
table rights;  in  which  case  they  were  directed  to  interplead  (6). 
This  very  useful  branch  of  the  jurisdiction  is  still  exercised,  in  effect, 
in  the  case  of  bills  filed  by  executors  and  trustees,  against  the 
persons  beneficially  interested,  to  have  their  rights  declared. 

But  the  kind  of  interpleader  which  we  have  now  to  consider  has 
reference  to  strictly  legal  claims.  When  two  or  more  persons  claimed 
the  same  thing  by  separate  titles,  and  the  person  against  whom  the 
demand  was  made  had  not  the  means'  of  knowing  to  which  of  the 
parties  he  ought  of  right  to  render  the  debt  or  duty,  all  that  he  could 
do  at  law  was  to  put  each  to  prove  his  title,  and  he  might  possibly 
have  a  judgment  against  him  in  both.  In  order  that  complete  justice 
should  be  done,  it  was  obviously  necessary  that  the  claimants  should 
be  brought  to  litigate  the  question  between  themselves,  so  that  each, 
might  be  bound  by  the  result ;  and  that  there  should  be  one  payment 
only,  namely,  to  the  person  who  made  out  his  title  against  his  competitor. 
This  could  be  effected  in  the  Court  of  Chancery  alone,  and  the  court 
accordingly  assumed  this  jurisdiction;  the  principle  indeed  was  admitted 
and  acted  upon  in  the  courts  of  common  law,  in  cases  of  bailment  (c). 

A  case  in  the  2nd  of  Eliz.  illustrates  the  nature  of  this  proceeding. 
The  plaintiff,  by  his  bill,  stated  that  there  was  a  controversy  between 
two  defendants,  for  the  reversion  of  the  manor  of  Aldwell,  which  he 
held  for  years  by  lease  made  thereof  to  him  by  one  Anthony  Marmyon, 
and  that  he  did  not  know  which  of  the  defendants  was  entitled  to  the 
reversion  and  the  rent;  and  therefore  he  desired,  that  upon  payment 
of    his  rent  according  to  the  covenants  and  articles     of    his    lease, 

(a)  Baker  v.  Shelbury,  2  Freem.   183 ;    1  the  heir  chooses   to  take   an  issue  as  to   its 

Ch.  Ca.  70.     It  is  added  in  Freeman's  report,  validity ;  we  shall  find  this  principle  acted  upon 

"  semble  in  autres  cases,  for  witnesses  may  in  many  other  cases. 

die."     On  a  similar  principle,  an  heir  at  law  (i)  V.  sup.  p.  390,  n.  (e).  Flecke  v.  Ban- 

is  brought  before  the  court  in  suits  for  carry-  yard,  temp.  Rich.  III.  Ced.  i.  p.  115. 
ing  into  effect  trusts  of  real  estate  created  by  (c)  See  Mitford,  141  ;  ib.  p.  48,  49  ;  sup,  p 

will,  on  which  the  will  is  established,  unless  576. 

2u  2 
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into  this  court,  he  might  be  discharged  and  saved  harmless  from 
molestation,  suit,  and  trouble  for  the  same  rents  by  the  defendants,  or 
either  of  them ;  whereupon  it  was  ordered  that  an  injunction  be 
awarded  against  the  defendants,  not  to  molest  the  plaintiff  for  his  said 
rent  during  the  said  contention,  so  as  the  plaintant  pay  his  rent  into 
this  court  (a). 

This  relief,  it  may  be  observed,  is  afforded  not  only  where  both  the 
alleged  claims  are  legal,  but  also  where  one  is  legal,  the  other  equita- 
ble (b).  This  very  beneficial  jurisdiction  has  been  lately  conferred 
upon  the  Courts  of  Common  Law  (c). 


(a)  Gary,  p.  65.  Case  of  same  nature,  Reg. 
Lib.  8  &  9  Eliz.  fo.  184. 

(b)  Mitf.  48,  n.  (/). 

(c)  1  &  2  Will.  IV,  c.  58,  §  1  to  8  Harri- 
son's  Dig.  p.  3508,  vol.  2.  By  some  accident 
the    act  was  omitted  in  the  summary  of  the 


acts  of  Will.  IV.,  svpra,  p.  297.  The  cases 
to  which  the  act  does  and  those  to  which 
it  does  not  apply  may  be  found  in  Harrison's 
Digest,  vol.  ii.  p.  3509,  et  seq.  The  form 
of  Pleadingmaybe  seen  2  Chitty  on  Pleading, 
7th  ed.  by  Greenway,  p.  175. 
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CHAPTER   XXI. 

CASES  IN  WHICH  THE  COURT  HAS  ASSUMED  A  JURISDICTION 
ANALOGOUS  TO  A  LEGAL  JURISDICTION,  VIZ.,  TO  ENFORCE  OB- 
LIGATIONS ARISING  OUT  OF  CERTAIN  RELATIONS  IN  WHICH  THE 
PARTIES  STAND  TOWARDS  EACH  OTHER,  ON  THE  PRINCIPLES 
OF  NATURAL  JUSTICE,  SUCH  OBLIGATIONS  NOT  BEING  YET  RE- 
COGNISED OR  SUFFICIENTLY  OR  EFFECTUALLY  ENFORCED  BY 
THE  COURTS  OF  COMMON  LAW. 

Section  I. — Contribution  between  persons  liable  for  the  same  debt  or  duty — between 

shippers  of  goods — General  average,  &fc. 
Section  II. — Jurisdiction  of  the  Court  of  Chancery  as  to  Partnership  Matters  generally. 


Introduction. 

I  NOW  proceed  to  the  consideration  of  those  cases  in  Avhich  the  Court 
of  Chancery  has  enforced  obligations  arising  out  of  certain  relations  in 
which  the  parties  stand  towards  each  other,  on  the  principles  of  equity 
or  natural  justice  independently  of  contract,  such  obligations  not  being 
yet  recognised  or  sufficiently  or  effectually  enforced  in  the  Courts  of 
Common  Law. 

Section  I. —  Contribution  between  persons  liable  in  respect  of  the  same 
debt  or  duty — between  shippers  of  goods,  Src. —  General  average. 

One  important  instance  is  afforded  by  the  jurisdiction  which  the 
Court  of  Chancery  has  exercised  to  enforce  contribution  on  the  part  of 
jjersons  liable  to  one  common  debt  or  duty. 

In  the  time  of  Hen.  VI.  we  find  a  bill  filed  by  the  bailiffs  of  the 
corporation  of  weavers,  on  behalf  of  the  king  and  themselves,  com- 
plaining of  the  refusal  by  the  defendants  to  contribute  to  the  rent 
payable  by  the  corporation  to  the  crown,  and  praying  that  the 
defendants  named,  and  all  others  who  had  refused,  might  be  compelled 
to  contribute  to  the  payment  of  the  rent  (a). 

The  right  to  sue  in  chancery  for  a  contribution,  was  an  established 
head  of  Chancery  jurisdiction  in  the  time  of  Elizabeth  (b),  on  the 
plain  principles  of  natural  justice.     Where  land  liable  to  a  charge 

(a)   Cok  V.    Cozenage,  Cal.  ii.  p.  13,  one      danger  of  being  damnified  by  the  refusal, 
ground  of  the  bill  was  that  the  king  was  in  {b)  Choice  Ca.  in  Ch.  Introd.  p.  43. 
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was  conveyed  in  portions  to  several  persons,  any  one  who  had  been 
compelled  to  pay  the  whole,  or  more  than  his  proportion,  might  sue 
the  other  owners  for  contribution  (a).  If  one  of  several  sureties  paid 
the  whole,  or  more  than  his  proportion  of  the  debt,  he  might  compel 
his  co-sureties  to  contribute,  proportionably,  to  the  amount  so  paid  (b). 
So  if  the  original  debtor,  or  one  of  the  parties  liable,  became 
insolvent,  each  of  the  solvent  parties  was  made  to  contribute  to  the 
obligation  thus  thrown  upon  them  (c). 

In  assuming  this  jurisdiction  the  analogous  principle  which  pre- 
vailed in  the  Roman  law  was  evidently  adverted  to.  By  that  law, 
though  each  surety  was  liable  to  the  creditor  {d)  for  the  whole  debt, 
yet  as  between  themselves  they  were  only  liable  proportionately  ;  and 
each  surety,  even  as  against  the  creditor  suing,  had  a  right  to  have  the 
debt  apportioned  amongst  all  the  solvent  sureties  liable  on  the  same 
obligation  (e) ;  accordingly  the  court,  down  to  the  time  of  James  I., 
appears  to  have  interfered  to  the  extent  of  prohibiting  a  person  from 
recovering  the  entire  debt  from  one  where  several  were  liable  (/); 
this  doctrine,  however,  has  not  been  followed  in  modern  times. 

It  was  not  necessary  to  wait  till  some  one  was  damnified  by  having 
paid,  or  having  a  claim  made  against  him  for,  the  whole  ;  a  bill 
might  be  filed  to  settle  the  amount  due  from  each  individual  of  a 
body  liable  to  one  common  burden,  and  to  compel  the  payment  by 
each  of  his  share  {g). 

The  Court  of  Chancery,  also,  from  a  period  which  cannot  be  traced, 

(a)  Gary,  p.  3,  Choice  Ca.  in  Ch.  137,  21  extinguished;  (see  Hodgson  v.  Shaw,  3  My. 

Eliz.     Bill  dismissed  only  by  reason  of  trifling  &  K.  191,  and  see  1  Story  on  Equity,  i.  p. 

amount.  516,  3rd  ed.  note,)  and  the  surety  who  pays 

(i)  Toth.  p.  103,  temp.  Car.  I.  the  debt,  unless  he  has  a  counter  bond,  can 

(c)  Peter  v.  Rich,  1  Ch.  Rep.  19.     Fleet-  only   have   an    action   against   the    principal 

wood  V.  Charlock,  Nelson,  C.  R.   10.     Mor-  debtor  or  the  surety,  for  money  paid  to  his 

ffan  V.  Seymour,  1  Ch.  Rep.  64.     The  ere-  use,  3  My.  &  K.  190,  &c. ;  Kemp  v.  Finden, 

ditor  there   was  ordered  to  assign  over  the  viii.  Jurist,  65 :  and  he  has  this  right,  whether 

security  to  the  surety,  on  the  assumption  no  he  had  the  authority  of  the  person  sued  to 

doubt  that  he  might  recover  upon  it  against  pay  or  not,  ibid. 

the  original  debtor.     This  doctrine  was  evi-  {d)  Sub  modo,  for  Justinian  directed  (Nov. 

dently  adopted  from  the  Roman  law,  by  which  iv.  c.  1),  that  the  creditor  should  first  recover 

the   surety  was  entitled  to  a  cession  of  the  what  he  could  from  the  principal  debtor, 

securities  from  the  creditor,  not  only  that  he  (e)  Pothier  in  Pandect.  8vo.  ed.  tom.  xii.p. 

might  proceed  against  the  original  debtor,  but  56.  60.     I  have  taken  this  reference  from  Mr. 

against  the  other  sureties  to  compel  contri-  J.  Story's  Treatise  on  Equity,  §  494,  and  notes, 

bution.     See  Pothier  in    Pandect,   lib.  xlvi.  where  a  summary  of  the  Roman  law,  as  to 

tit.  i.  Art.   2,  No.  45  to  51.     Tom.  xix.  p.  principal  and  surety,  as  settled  by  Justinian, 

840,  8vo.  ed.     But  he  might  sue  the  debtor  may  be  found  as  it  is  to  be  collected  from  the 

vrithout   any   such  cession   in   the   Court  of  modern  commentators. 

Chancery,  v.  infra,  Obsolete  Jurisdiction,   §  (f)  Cary,  p.  3.  132.  159. 

Actions  on  the  Case.     Now  it  is  clearly  estab-  (g)  As  of  the  expenses  of  a  suit  instituted 

lished,  that  the  surety  cannot  claim  to  have  or  defended  on  behalf  of  the  parishioners  at 

the  original  securities  assigned  to  him,  for  by  large,  Reg.  Lib.  A.  1588,  fo.  94. 
the  payment,  the  debt  and  the  security  are 
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but  which,  as  it  was  also  apparently  adopted  from  the  Roman  law,  was 
probably  coeval  with  the  establishment  of  the  court,  exercised  juris- 
diction to  compel  contribution  amongst  different  shippers  of  goods, 
where  those  belonging  to  one  were  thrown  overboard  for  the  safety  of 
the  ship,  or  in  cases,  as  they  are  technically  called,  of  general 
average  (a). 

The  principle  of  contribution  was  not,  however,  peculiar  to  the 
Court  of  Chancery  ;  it  prevailed  from  a  very  early  period  as  regards 
some  subjects,  but  to  a  limited  extent,  in  the  Courts  of  Law.  Thus, 
in  the  time  of  Edward  III.,  where  one  of  several  purchasers  or  co-heirs 
was  sued  for  the  entire  debt,  in  respect  of  a  recognizance  entered  into 
by  the  person  under  whom  each  of  them  claimed,  such  purchaser  or 
coheir  might  enforce  contribution  at  law  against  the  other  purchasers 
or  co-heirs  (b).  Ultimately,  the  principles  acted  upon  in  the  Court  of 
Chancery  in  regard  to  each  of  the  several  cases  above  adverted  to, 
were  adopted  by  the  Courts  of  Common  Law  (c)  ;  but  the  Court  of 
Chancery  did  not  on  this  account  renounce  its  jurisdiction  (J).  In- 
deed, as  resfards  contribution  in  respect  of  general  average,  it  would 
have  been  necessary  for  the  Court  of  Chancery  to  have  assumed 
jurisdiction,  even  had  the  Courts  of  Law  originally  adopted  it;  for, 
as  Mr.  Justice  Story  has  observed, — In  a  proceeding  at  Common  Law 
every  party  having  a  sole  and  distinct  interest  must  be  separately  sued, 
and  a  verdict  and  judgment  in  one  case  will  not  only  not  be  conclusive, 
but  not  even  be  admissible  evidence  in  another  suit,  as  it  is  res  inter 
alios  acta ;  and  as  the  amount  to  be  recovered  must  in  each  case 
depend  upon  the  value  of  all  the  interests  to  be  affected,  which  of 
course  might  be  differently  estimated  by  different  juries,  there  is 
danger  that  great  injustice  or  oppressive  litigation  (to  prevent  which, 
as  we  have  seen,  is  a  sufficient  ground  for  the  interference  of  the  Court 
of  Chancery),  might  result  from  proceedings  at  law  in  all  cases  of 
average  on  board  of  general  ships,  that  is,  ships  having  on  board  va- 
rious shipments  of  goods  consigned  to  different  persons  (e). 

The  same  observations  will  apply  to  those  cases  in  which,  as  has 
already  been  observed,  the  Courts  of  Law  entertained  jurisdiction  to 

(a)  The  Romans  had  adopted  the  Rhodian  Lord  C.  B.  Eyre,  and  the  other  Barons  of  the 
code  of  maritime  law  on  this  subject — "  Lege  Exchequer,  1  Cox,  320  ;  S.  C.  2  Bos.  &  P. 
Rhodia  cavetur,  ut  si  levandae  navis  gratia,  270 ;  Abbott  on  Shipping,  362,  5th  edit, 
jactus  mercium  factus  est,  omnium  contribu-  The  contribution  is  enforced  at  law  by  the 
tione  sarciatur,  quod  pro  omnibus  datum  est,"  equitable  action  of  assumpsit,  v.  int,  al.  Dunn 
Dig.  xiv.  2,  §  1,  et  V.  ib.  §  2 — for  the  general  v.  Slee,  1  Moore  Rep.  2,  3  ;  Kemp  v.  Finden, 
doctrine  ;  and  see  Story  on  Equity,  §  490.  vii.  Jurist,  65. 

(b)  See  the  authorities  cited  in  Harbert's  (d)   Wright  v.  Hunter,  5  Ves.  792. 
case,  3  Co.  Rep.  fol.  12,  13.  (c)  See  Story  on  Equity,  §  491,  &c. 

(c)  Deering  v.  Lord   Wincheltea,    before 
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enforce  an  apportionment;  for  no  apportionment  binding  on  all  parties 
could  be  effected  in  these  cases  :  a  distinct  apportionment  was  made  in 
the  separate  action  brought  against  each  individual  who  was  liable  ; 
in  the  Court  of  Chancery  one  suit,  in  which  all  parties  interested  were 
present,  concluded  the  litigation.  This  principle  was  applied  to  a  consi- 
derable variety  of  cases — as  when  one  or  more  co-executors  or  trustees 
paid  the  whole  duty,  in  respect  of  which  all  were  liable  in  the  whole  or 
in  part(a).  The  same  principle  was  applied  to  the  apportionment  of  rent, 
both  at  law  and  in  the  Court  of  Chancery,  as  where  land  charged  with 
the  rent  descended  to  co-heirs,  or  was  conveyed  to  different  pur- 
chasers (b).  Where  a  part  of  the  land  leased  was  evicted,  an  appor- 
tionment of  the  rent  might  be  obtained  at  common  law;  but  when 
there  was  no  eviction,  but  only  a  right  of  common  or  the  like  was 
established  over  it,  the  Court  of  Chancery  interfered  to  apportion  the 
rent,  natural  justice  and  equity  demanding  that  the  principle  should 
be  extended  to  such  a  case  (c). 

By  the  Roman  law  no  action  could  be  brought  by  one  wrong  doer 
against  another,  in  respect  of  a  tortious  Act,  in  which  both  had  been 
engaged, — "  Si  duo  dolo  malo  fecerint  invicem  de  dolo  non  agent""  (d). 
This  doctrine  was  adopted  by  the  Court  of  Chancery  (e),  and  it  has 
been  considered  as  a  sufficient  answer  to  a  claim  for  contribution  by 
one  wrong  doer  against  another  (/). 

Section   II. —  The    Jurisdiction    of     the   Court    of   Chancery  as    to 
Partnership  Matters  Generally. 

The  jurisdiction  in  respect  of  partnership  rights  and  liabilities,  which 
have  their  foundation  mostly  on  contract  express  or  implied,  belongs, 
in  some  degree,  to  almost  every  one  of  the  classes  which  have  been  the 
subject  of  the  preceding  chapters,  but  it  also  belongs  in  part  to  the 
present  chapter. 

(fl)  Toth.  153.  'Loxdi  Cotttnhdixa, Attorney-General  \.Wilson, 

{b)  Lloyd  V.  Gwynn,  Toth.  269  ;  Co.  Litt.  1  Craig  &  P.  28.    It  is  the  same  at  law,  Pear- 

150  a.  son  v.  Skelton,  1  Mees.  &  Wels.  504  ;  if  the 

(c)  Teiw  V.  TAacA^fe//,  2  Freem.  174,  which  amount  recovered  was  by  an  action  founded 
•was  decided  on  precedents  ;  S.  C.  2  Ca.  Ch.  on  tort,  but  not  where  the  recovery  was  in 
31,  assumpsit,  Merryweather  \.  Nixon,  8  T.  R. 

(d)  Dig.  iv.  3.  36.  186,  v.  sw/?.  p.  251.    But  the  rule  is  confined  to 
(e)"  Fraus  nonest  fallere  fallentem,'' Cary,      cases  where  the  party,  when  he  did  the  act, 

p.  18.  knew  it  was  unlawful,  or  the  act  is  obviously 

(/)  "  In  cases  of  this  kind,  where  the  lia-  of  an  illegal  character,  Pearson  v.  Skelton, 

bility  arises  from  the  wrongful  act  of  the  par-  ubi  sup. ;  Beits  v.  Gibbins,  2  Add.  &  Ell.  74, 

ties,  each  is  liable  for  all  the  consequences,  75  ;  (S.  C.  4  Nev.  &  Man.  64. 
and  there  is  no  contribution  between  them," 
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It  has  already  been  observed,  that  from  a  very  early  period  there 
existed  a  body  of  la\v  for  regulating  matters  relating  to  trade  and 
merchandise,  called  Lex  Mercatoria,  which  was  distinct  from  the 
ordinary  law  («).  There  are  faint  traces  from  the  earliest  times,  that 
the  lex  mercatoria  of  England,  like  that  of  every  other  state  of  Europe, 
was  based  for  the  most  part  upon  the  Roman  law  (Z>).  One  branch  of  the 
lex  mercatoria  was  the  law  relating  to  partnerships  between  merchants. 
A  slight  sketch  of  the  nature  of  the  contract  of  partnership  according 
to  the  Roman  law,  from  the  Institutes  of  Justinian,  has  been  given  in 
a  preceding  page  (c)  ;  in  the  Digest  (c?)  was  to  be  found  a  rational  and 
comprehensive  system  for  the  regulation  of  the  contract  of  partnership. 
To  what  extent  this  system  was  imported  into  the  common  law  in  early 
times,  I  have  been  unable  to  discover  ;  but  in  later  times  most  of  its 
leading  principles  have  become  incorporated  with  the  common  law  (e). 

Partnership  is  usually  defined  to  be  a  voluntary  contract  between 
two  or  more  competent  persons  to  employ  their  money,  effects,  labour 
or  skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business,  with  the 
understanding  that  there  shall  be  a  communion  of  the  profits  thereof 
between  them  (/).  This  contract  gives  to  the  parties  standing  in  the 
relation  of  partners  various  rights  (^),  most  of  which  were  equally 
recognized  by  the  Courts  of  Law  as  they  were  by  the  Court  of  Chan- 
cery. But  many  of  the  rights  so  acknowledged  by  the  Courts  of  Law 
were  incapable  of  being  carried  out,  at  least  with  any  hope  of  a  satis- 
factory result,  by  any  means  which  those  Courts  had  at  their  com- 
mand. For  instance,  at  the  expiration  or  other  termination  of  the 
partnership,  the  Courts  of  Law  equally  as  the  Court  of  Chancery, 
recognised  the  right  of  each  partner  or  his  representative  to  have  an 
account  taken  of  the  partnership  dealings,  and  the  affairs  of  the  part- 
nership finally  wound  up;  but  to  effect  this,  as  we  have  seen,  the  Courts 

(a)  Sup.  p.  247,  8.  "  Harcourt"  is  put  for  "  North,")  and  p.  1 

(b)  Lord  Coke,  1  Inst.  182  a,  notices  the  and  2,  as  to  the  qualifications  with  which  the 
exception  in  regard  to  survivorship  as  to  joint  lex  mercaio)  ia  has  been  admitted, 
merchants  or  partners,  "and    this,"  he  says,  (c)   Supra,  Part  I.  Append,  p.  317. 
"isper  legem  mercatoriam,  which   is    part  {d)  Lib.  xvii.  tit.  2,  Pro  Socio. 

of  the  lawes  of  this  realm  for  the  ad-  (e)  Every  writer  on  the  subject  refers  to 
vancement  and  continuance  of  commerce  and  the  Roman  law  as  forming,  in  great  part,  the 
trade,  which  is  pro  bono  publico.'^  It  has  basis  of  the  existing  law  relating  to  partner- 
been  considered,  that  when  Lord  Coke  wrote  ship.  See  Collier  on  Partnership,  p.  1,  &c., 
there  was  a  distinction  in  respect  of  the  ap-  but  more  particularly  Story  on  Partnership,  2, 
plication  of  the  lex  mercatoria  between  mer-  3,  5,  6,  7,  &c.,  and  on  Equity,  §  682. 
chants,  that  is,  traders  with  foreign  countries  (f)  Story  on  Partnership,  §  2  ;  Gow  ou 
and  importers,  and  home  traders.  Lord  Partnership,  p.  1,  3rd  ed.  ;  Collyer  on  Part- 
Keeper  North,  A.D.  1783,  observed,  that  in  nership,  book  1,  c.  1  p.  2. 
his  time  (however  it  might  have  been  before)  (ff)  One  consequence  was,  a  proportionate 
the  custom  of  merchants  was  extended  to  all  liability  to  losses;  "nam  sicuti  lucrum,  ita 
trsiders,  Jeffereys  V.  Small,  I  Y em.  217.  See  damnum  commune  esse  oportet  quod  non 
Collier  on  Partnership,  p.  77,  (where  bya  slip  culpa  socii  contingit."     Dig.  xvii.  2.  52.  §  4. 
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of  Law  found  themselves  wholly  incompetent  (a).  So  the  affairs  of  the 
partnership  might  have  been  wholly  wound  up,  excepting  that  by  reason 
of  some  having  paid  more  than  others  a  right  to  compel  contribution 
might  exist,  which  could  only  be  obtained,  effectually  at  least,  through 
the  Court  of  Chancery.  From  an  early  period,  therefore,  the  Court 
of  Chancery  interfered  to  take  the  accounts  of  partnership  con- 
cerns (b) ;  and  also  to  compel  contribution,  as  between  all  the  part- 
ners (c);  another  instance  of  the  necessity  for  its  interference  has 
also  been  pointed  out  {d).  Besides  these  instances,  the  necessity  for 
procuring  a  discovery  in  order  to  establish  the  partnership  itself,  or  the 
terms  on  which  it  was  entered  into,  and  for  the  exercise  of  a  preven- 
tive jurisdiction  to  restrain  anticipated  acts  of  partners  in  breach  of 
good  faith,  must  necessarily  have  constantly  called  for  the  interference 
of  the  Court  of  Chancery.  But  further  than  this,  there  were  rights 
as  between  partners,  which  though  they  may  have  been  admitted  in 
principle  by  the  Courts  of  Common  Law,  could  not  be  reached,  by 
reason  of  some  paramount  rule  ;  such  was  the  rights  of  the  partners 
to  have  the  partnership  property,  consisting  of  real  estate,  which  had 
been  conveyed  to  or  had  become  vested  in  one  of  the  partners  or  his 
heir,  converted  into  money,  for  the  purposes  of  having  it  applied  as  part 
of  the  partnership  stock  (e).  Again,  though  at  law  there  was  no  survi- 
vorship as  to  partnership  property  in  possession,  yet  choses  in  action 
did  survive  ;  so  that  when  one  of  two  partners  having  a  joint  legal  in- 
terest in  a  contract  died,  an  action  to  recover  upon  it  must  be  brought 
in  the  name  of  the  survivor,  and  the  executors  of  the  deceased  partner 
could  only  recover  their  share  of  the  deceased  by  a  suit  in  the  Court 
of  Chancery  against  the  survivor  (/). 

In  regard  therefore  to  partnership  matters,  where  a  remedy  at  law 
actually  existed,  it  was  often  found  to  be  very  imperfect,  inconvenient 
and  circuitous  ;  and  in  a  great  variety  of  cases  there  was  in  fact  no  re- 
medy at  all  to  meet  the  exigency  of  the  case  {g).  To  leave  the  parties 
to  the  courts  of  law  would  therefore  have  been  little  more  than  a 
mockery  of  justice,  hence  the  Court  of  Chancery  has  assumed  juris- 
diction generally  in  matters  of  partnership  ;  and  in  all  cases  of  any 
complexity  or  difficulty,  practically  speaking,  the  court  exercises  an  ex- 
clusive jurisdiction  on  the  subject  (Ji). 

In  the  exercise  of  this  jurisdiction  the  Court  of  Chancery  acts  upon 

(a)  Supra,  p.  649.  (e)  Story  on  Equity,  §  674. 

(5)  Supra,  p.  650.  (/)  v. ,  1  East,  497,  2  Bla. 

(c)  See  the  late  case  Jones  v.  Morgan,  x      Com.  399. 

Jurist,  238.  241,  as  to  this  jurisdiction.  (g)  Story  on  Equity,  §  659. 

(d)  Supra,  p.  641.  (A)  lb.  §  683. 
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principles  familiarly  recognized  by  the  Roman  law,  and  in  the  juris- 
prudence of  those  nations  which  derive  their  law  from  that  most  ex- 
tensive source.  Mr.  Justice  Story,  in  his  work  on  Partnership,  was  at 
the  pains  to  trace  the  principal  features  of  analogy  between  the  law  ot 
partnership  as  understood  in  England,  and  especially  as  administered 
in  equity,  and  that  of  the  Roman  jurisprudence.  Unexpected  coinci- 
dences, he  says  in  another  work,  are  everywhere  to  be  found,  while  the 
differences  are  comparatively  few ;  and  for  the  most  part  these  arise 
rather  from  the  different  processes  and  forms  of  administering  justice 
in  different  countries  than  from  any  general  diversity  of  principles  : 
and  amongst  other  illustrations  of  this  proposition,  he  cites  the  general 
doctrine,  that  the  partnership  property  is  first  liable  to  the  partnership 
debts — that  the  right  of  any  one  partner  is  only  to  his  share  of  the 
surplus — that  joint  creditors  have  a  priority  or  privilege  of  payment 
out  of  the  joint  effects  before  separate  creditors — and  that  the  estates 
of  deceased  partners  are  liable  to  contribute  towards  the  payment  of  the 
joint  debts  (a).  The  Roman  law,  observes  Mr.  Justice  Story  (6), — 
and  from  his  extensive  searches  in  every  branch  of  civil  jurisprudence, 
I  rely  with  some  confidence  on  his  corroborative  testimony — is  an  in- 
exhaustible treasure  of  various  and  valuable  learning,  and,  in  reference 
to  this  subject,  he  observes  that  the  principles  applicable  to  the  law 
of  partnership  are  stated  with  uncommon  clearness  and  force  in  the 
leading  title  of  the  Institutes  (De  Societate),  and  those  of  the  Digest, 
and  the  code  of  Justinian  (Pro  Socio),  and  in  the  very  able  commen- 
taries of  Vinnius,  Heinneccius  and  John  Voet.  We  now  proceed  to 
the  Protective  Jurisdiction  of  the  Court  of  Chancery. 

(a)  Story  on  Equity,  §  682.  {b)  Story  on  Partnership,  Pref.  p.  vii. 
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CHAPTER  XXII. 

THE  PROTECTIVE  AND  PROHIBITIVE  JURISDICTION  EXERCISED  BY 
THE  COURT  OF  CHANCERY  BY  THE  WRIT  OF  INJUNCTION, 

Section  I. — Injunctions  to  restrain  the  doing  of  particular  Acts,  or  Special  Injunc- 
tions. 
Section  II. — Injunctions  to  restrain  Proceedings  at  Law,  or  Common  Injunctions. 


Section   I. — Injunctions  to  restrain    the  doing  of  particular  Acts,  or 

Special  Injunctions. 

Another  most  important  head  of  the  jurisdiction  exercised  by  the 
Chancellor  was  the  granting  of  injunctions.  This  has  been  already 
lightly  touched  upon,  but  it  requires  more  particular  notice.  Though 
used  for  the  purpose  of  rendering  effectual  the  general  jurisdiction 
founded  on  equity  and  conscience,  it  was  not  introduced,  nor  was  it 
exercised  for  that  purpose  only ;  it  rested  in  great  part  upon  a  basis  of 
its  own. 

We  have  seen  that  at  a  very  early  period  the  Norman  sovereigns 
claimed  and  exercised  as  part  of  their  prerogative,  the  right  of  inter- 
fering for  the  prevention  of  injury  to  property  (a)  j  so  we  learn  from 
Bracton  that  writs  for  the  administering  o{  preventive ]VL's,i\ce  were  to  a 
certain  extent  introduced  into  the  common  law  (b),  and  Lord  Coke,  in 
noticing  this  passage  in  Bracton,  takes  occasion  to  observe  how  far 
preferable  is,  preventive  to  remedial ]nsi\Q.e.  (c). 

On  the  same  principle  other  writs,  called  writs  quia  timet,  to  prevent 
anticipated  civil  injuries  of  a  personal  nature,  were  given  in  certain 
cases  {d). 

(a)  Supra,  p.  108,  note  (a),  temp.  Hen.  I.  as  to  which  see  3  Bla.  Comm.  by  Stephen, 

{b)  Bracton,  Lib.  iv.  fo.  315.     The  writ  507. 

there  referred  to  is   one  for  preventing  the  (e)  "  This  was  an  excellent  law,  for  ;jr«s/af 

commission  of  waste  by  a  dowress ;  but  Lord  cautela  quam  medela,  and  preventing  justice 

Coke  extends  it  to  tenants  by  the  curtesy  and  excelleth  punishing  justice."     2  Inst.  299. 

guardians.     The  writ  of  estrepment  for  the  {d)  They  are  enumerated  Co.  Litt.  100  a ; 

prevention  of  waste  pendente  lite,  in  certain  they  are  all  obsolete, 
other  cases  was  also  introduced.    2  Inst.  328, 
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But  preventive  justice  by  direct  means  does  not  appear  to  have  been 
suited  to  the  scheme  of  common  law  procedure,  and  the  efforts  of  the 
legislature  were  chiefly  directed  to  arming  the  common  law  with  the 
means  of  punishment  and  restitution.  The  enactments  of  the  statutes 
of  Marlbridge  (a),  and  of  Gloucester  (&),  which  applied  to  tenants  for 
years  and  for  life  of  real  estate,  gave  a  remedy  against  such  persons 
committing  waste,  which  was  no  less  than  forfeiture  of  the  place  wasted 
and  treble  damages ;  and  in  the  instance  of  voluntary  waste,  relief 
was  afforded  by  the  law  according  to  the  extent  of  the  injury  actually 
committed,  by  means  of  an  action  on  the  case.  The  statute  of  West.  2  (c) 
also  supplied  the  means  of  redress  between  tenants  in  common  of  the 
inheritance,  and  as  it  was  construed  joint  tenants,  by  giving  to  one  ag- 
grieved the  means  of  compelling  the  other,  who  had  been  guilty  of  the 
injurious  act,  to  take  the  place  wasted,  or  to  give  security  against  further 
waste.  But  generally  speaking  the  remedies  afforded  by  the  common 
law  were  partial  and  temporary  (c?),  or  only  to  be  obtained  after  the 
mischief  was  done. 

For  all  these  reasons,  applications  to  the  Court  of  Chancery  to  supply 
the  deficiency  of  the  common  law  appear,  as  already  noticed,  to  have 
been  made  from  the  first  of  its  establishment  as  a  separate  court  (e). 
Here  again  the  Roman  jurisprudence  aftbi'ded  a  model  from  which  a 
system  might  be  constructed  which  should  supply  the  desired  means 
for  the  protection  of  property. 

The  Praetor  at  Rome  and  the  Praeses  in  the  provinces,  besides  the 
jurisdiction  which  he  exercised  in  granting  legal  and  equitable ybr/w?«/cB 
of  actions  and  defences  to  actions,  and  nominating  judges  for  each 
trial,  which  has  been  already  adverted  to  (/),  himself  made  orders 
operating  in  personam{g),  by  which  he  directed  certain  things  to  be 
done  or  prohibited  certain  things  from  being  done. 

It  seems  that  the  subject  which  most  frequently  called  for  the  exer- 
cise of  this  jurisdiction  was  the  possession  of  the  property  which  was 
the  subject  of  dispute;  one  reason  for  which  was  that  the  condition  of 
the  possessor  afforded,  with  the  Romans  as  with  us,  in  all  questions  of 

(a)  52  Hen.  III.  c.  23.  sion  of  actions  on  the  repetition  of  the  acts 

(b)  6  Edw.  I.  §  5,  2  Inst.  299.  complained  of. 

(c)  13  Edw.  I.  §  22.  (/)  Supra,  p.  67. 

(d)  The  course  of  the  Court  of  Chancery  ((/)  Dig.  xliii.  1.  1,  3.  et  v.  infra.  It  is 
is  and  always  was  to  restrain  waste  generally,  rather  remarkable  that  the  Emperors  did  not 
not  the  particular  act  only.  See  Coffin  v.  disturb  the  ancient  forms  of  the  republic,  so 
Coffin,  6  Mad.  17.  as  to  have  interdicts  or  other  writs  issued  in 

(e)  Sup.  p.  368,  371,  &c.  It  is  probable  that  their  own  names.  The  sovereigns  of  England 
an  additional  reason  was  that  the  remedial  were  in  this  respect  more  imperial  than  the 
jurisdiction  of  the  Courts  of  Law,  even  when  emperors ;  like  their  continental  neighbours 
it  might  have  been  sufficient,  occasioned  an  they  assumed  tlie  functions  of  Proconsul  as 
inconvenient  multiplicity  of  suits,  by  asucces-  well  as  of  emperor,  v.  supra,  p.  12. 
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property,  very  considerable  advantages  i^a).  As  the  jurisdiction  for  di- 
recting certain  things  to  be  done  was  equally  adopted  by  the  Court  of 
Chancery,  as  the  prohibitory  jurisdiction,  it  will  be  well  to  consider 
both  together.  When  the  order  directed  any  thing  to  be  done  it  was 
called  a  decree  {decretwn),  such  was  the  order  to  produce  {ad  exhi- 
bendum)  the  subject  in  dispute,  if  a  moveable  thing  ;  or  to  produce 
the  instruments  necessary  for  determining  a  question  of  right  (_Z>), 
which  might  be  in  the  possession  of  one  of  the  parties  (which  subject 
belongs  to  the  next  chapter) :  or  to  restore  the  possession  of  property 
where  it  had  been  unjustly  taken  from  another  t^c).  When  the  order 
prohibited  a  certain  thing  from  being  done  it  was  called  an  interdicted). 
Such  were  the  interdicts  which  the  Praeses  issued  to  prevent  persons 
beins  disturbed  in  the  exercise  of  any  just  right  (e),  or  to  prohibit  any 
acts  beinof  done  which  would  obstruct  the  free  use  of  the  public  ways 
or  navigable  rivers,  or  to  prevent  the  cutting  down  trees,  and  the 
like(/). 

So  where  a  person  recovered  honorum  possessio,  that  is,  where  he  was 
judicially  declared  to  be  entitled  to  property  by  equitable  title,  the  legal 
title  beine  in  another,  as  in  the  case  of  a  fidei  commiss,  or  trust,  the 
Praetor  or  Praeses,  where  necessary,  on  application  for  that  purpose, 
issued  an  interdict  to  compel  the  heir  or  person  having  the  legal  title 
to  deliver  up  the  possession  to  the  person  beneficially  entitled,  or  to 
prevent  the  person  beneficially  entitled  from  being  disturbed  in  the 
enjoyment  (^). 

This  jurisdiction  was  exercised  at  the  instance  of  all  persons  to 
whom  possession  was  given  by  order  of  the  Praetor,  whether  as  owners 
or  as  possessors  for  a  special  purpose  (h),  convenit  enim  Prcstori,  omnes 
quos  ipse  in  possessionem  misit,  tueri{i). 

This  jurisdiction  was  never  committed  to  the  Judices  or  Recupera- 
tores.  but  was  always  exercised  by  the  Praetor  or  Praeses  himself  (A), 
under  his  extraordinary  jurisdiction.  However,  in  cases  of  interdicts,  at 
least  the  ordinary  interdicts  unde  vi  or  vi  armatd,  the  Praetor  never  de- 

(3^   Di5.   L.    ir.  123.  Jast.  Inst.  iv.  15.  4,  (e)  Dig.  iliii.  16.  11.  it  did  not  apply  to 

J)e  vUerdict.  nti  poaidetii.  moTeables,  ib.  \.  6. 

(i)  Dig.  Tfliii.  T.  1,  as  to  testamentary  in-  {/ )  Gaii  lust,  et  Jast.  Inst,   ubi    rupra. 

stroments.  Dig.  iM.  1,  2  pr. 

(e)  Gaii  Inst.  ir.  139 — 142  ;  Just,  Inst.  ir.  (p)  Rosin,    Antiq.    (by  Dempster),    667  ; 

15.  1,  either  with  f&ree  and  anu,  or  withont  Just.  Inst,  iv.    15.  2.      Tian.   et    Heinnec. 


Bosin,  Antiq.  p.  667,  et  t.  Jnst.  Inst.  Commait.  p.  S/S.  880.  ;  Dig.  xliiL  2.  1.  et  v. 

ir.  15.  6,/mrfc»and  i^pwieswere  arms.  Under  Sigon  de  Judiciis,  xri.  p.  702.  716,  4to  ed, 

the  same  jurisdiction  the  Praetor  ordered  a  'h'^  •' Rei  serrandae  gratia ;  item  legatorum 

minor  to  be  delivered  to  his  guardian.  aervandonun  gratia."     Dig.  ihi.  4.  1. 

{d)  Latteriy  eadi  description  of  order  was  (t)  Dig.  xliiL  3.  3. 

called  an  interdict,  beeasse  each  was  always  (k)  Boabi.  Antiq.  667. 
i*ier  partes. 
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cided  the  merits  of  the  case,  at  least  before  the  abolition  of  proceedings 
\j\  formula,  but  as  we  have  seen,  an  action,  partaking  of  the  nature  of 
an  assize  of  novel  disseisin  and  of  our  action  of  ejectment,  was  com- 
menced in  the  usual  wav  bv  fonnula,  which  was  tried  before  the  reea- 
peratores  (a),  so  that  the  interdict  had  the  effect  of  a  direction  to  bring 
an  action,  and  of  an  injunction  for  possession,  if  the  party  applying 
succeeded  in  the  action. 

In  the  time  of  Jastinian,  interdicts  had  ceased,  as  the  Praeses  then 
combined  in  himself  the  functions  of  Praetor  and  jadge  (by  so  that  he 
exercised  the  jurisdiction  directly  aguinst  the  person  without  the  inter- 
Tention  of  an  interdict. 

As  a  system  analogous  to  the  OTdinary  as  distinguished  from  the  ex- 
traordinary jurisdiction  of  the  Roman  Praeses,  namely,  by  writ  and 
trial  before  deputed  judges,  had  been  adopted  in  England  (c),  (such 
judges  however  being  permanent  and  appointed  by  the  Crown),  it  was 
necessary  that  the  corresponding  extraordinary  jurisdiction  by  way  of 
in  -  ::  -hoald  be  adopted.  The  clerical  chancellors  accordingly 
seizea  ;  *be  principle,  but,  as  we  shall  presently  see,  they  and 
their  lay  ;ucoessors  extended  its  application,  and  introdaced  great 
improvements  in  the  mode  of  carrying  it  out. 

The  first  case  which  we  meet  with  is  that  before  noticed,  in  the  reign 
of  Rich.  II..  which,  according  to  Lord  Ellesmere's  statement  of  it, 
was  this :  One  was  tenant  for  life,  remainder  to  another  for  life,  with  a 
remainder  over  in  fee,  who  could  have  no  remedy  for  waste  at  common 
law  ;  on  the  complaint  of  him  in  remainder  in  fee,  a  decree  was  made, 
that  the  first  tenant  for  life  should  not  commit  waste ;  and  an  injonc- 
tion  was  awarded  accordingly.  This  decree,  as  Lord  Ellesmere  states, 
was  made  by  the  advice  of  the  justices  id) ;  and  the  exerci>e  of  the 
jurisdiction  to  prevent  waste  and  destruction  does  not  ever  appear  to 
have  been  the  subject  of  complaint.  There  are,  however,  but  few  bills 
in  the  published  calendars  relating  to  waste  («).  They  were  common 
in  the  time  of  Elizabeth  {f). 

(«)  Gaiilnst.  IT.,  §141,etYi:u:.  =:  ?    =.-.  L(Hd  Hardvk^  GctHt.  CWIiw.  3  AHl.  756. 

ubi  t^.,  et  T.  npre.  p.  221-2.  («)  In  die  time  at  Edv.  IT.  there  is  a  IsU 

(&)  Just.  Inst,  iv.,  m.  15.  by  a  mister  <rf a  hosfital  agamst  liis  feoftse  in 

(c)  In  Scotland  also  oridnallT,  as  will  be  tr«st  wlio  had  felled  part  of  the  tiaaber,  and 

noti^d  hereafter,   the  aocieot  system,  em-  threatEiied  to  fell  a  farther  part ;   the  rdief 

bracing    an    extraordinaij  jorisdicdon,  was  prajed  is  a  sabpcena,  and  that  the  defendant 


adopted ;  bat  oltimatelj  the  oi^naij   was  maj  be  (Hdezed  to  rdease  to  his  oo-feofee^ 

melted  in  the  extnordxaary,  as  was  the  case  and  an  Iw  ifaiiriwal  of  theptwjErnf  wim—itring 

with  the  Romans  in  the  time  of  Jastinian.  farther  waste,  and  that  he  ^aj  be  eoBpdDed 

His  is  one  of  the  main  distinctions  between  to  make   satis^ctioQ   tiyr  the  timber  felled. 

the  sTstems  of  Rii«>l«»wl  and  Scotland.  CaL  L  p.  62. 

(dj  Moore's   Rep.   p.   554:   e:  t.   diet,   of  (/)  V.:.;.  ;;.C-:::e  Cs.  IIT.  19  i  2^  Flj. 
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In  the  time  of  Echv.  VI.  and  his  successors,  many  orders  for  injunc- 
tions of  this  nature,  including  a  prohibition  against  the  removal  of 
timber  felled,  and  damages  for  the  waste  committed,  were  granted  (a). 
In  the  same  reigns,  particularly  in  that  of  Elizabeth  (i),  there  are 
numerous  orders  for  injunctions  to  prohibit  acts  of  A'arious  kinds,  fol- 
lowing no  doubt  ancient  precedents  ;  as  against  sowing  ridges  lying  in 
a  sheep  course  (c),  ploughing  ancient  meadow  and  pasture  land  (cZ), 
the  infringement  of  patents,  and  of  copyright,  at  least  till  the  right  at 
law  could  be  ascertained  (e),  and  to  prohibit  a  parson  from  preach- 

ing(/)- 

Sir  George  Gary  treats  the  jurisdiction  to  grant  injunctions  in  cases 

of  nuisance  as  settled  {g).    It  was  also  exercised  in  the  case  of  trespass, 
■where  the  mischief  might  be  irremediable  {h). 

It  appears  that  in  1594,  an  attempt  was  made  by  tlie  Gourt  of 
Common  Pleas  to  participate  with  the  Court  of  Chancery  in  its  prohi- 
bitory jurisdiction,  by  extending  the  use  of  the  ancient  writ  of  estrepment. 
A  judicial  writ  of  this  nature  to  prevent  waste  was  issued  by  the  court, 
but  it  was  superseded  as  irregular  ;  an  original  writ  was  then  obtained 
out  of  the  Chancery,  retiLrnahle  in  the  Common  Pleas,  but  it  was  super- 
seded by  the  Lord  Keeper;  and  a  general  order  was  made  by  him, 
that  no  writ  of  estrej^ment  should  be  issued  by  the  cursitors,  but 
according  to  the  ancient  course  of  the  law  (z). 


(a)  Holmes  v.  Aleyn,  1  &  2  Edw,  VI.,  Reg. 
Lib.  fo.  142  ;  Erodes  v.  Ashpole,  2  Ph.  &  M. 
fo.  40,  Toth.  114,  263,  &c. 

(i)  In  1595  a  motion  was  made  to  commit 
a  person  for  a  breach  of  an  injunction,  re- 
straining him  from  driving  away  the  plaintiff's 
sheep  from  tlie  land  in  controversy ;  one  of  the 
grounds  was,  that  "hs  in  scornful  and  jesting 
wise,  said,  that  an  injunction  in  the  Chancery 
was  but  a  thing  of  course,  'andthe  least  matter 
of  twenty';  and  that  any  man  that  would,  might 
have  an  injunction  there  for  any  thing,  with 
many  other  contemptuous  words."  Reg. 
Lib.  A.  1595,  fo.  71,  the  order  was  made. 
The  Registrar's  books  in  great  part  bear  out 
the  truth  of  this  contemptuous  jest.  Rog. 
North,  in  his  Life  of  Lord  Guildford,  notices 
the  continuance  down  to  his  time  of  the  faci- 
lity of  obtaining  injunctions  against  proceed- 
ings at  law  on  any  pretence,  vol.  ii.  p.  79. 

(c)  Toth.  128. 

{d)  lb.  114.  209,  210;  and  see  156  and 
285.  Atkyns  v.  Temple,  1  Car.  I ;  1  Rep. 
Ch.  8 ;  in  one  case,  though  it  was  insisted  that 
the  nature  of  the  ground  was  for  tillage,  and 
that  it  had  formerly  been  ploughed,  ih.  p.  62. 

(e)  Wolfe  V.  Payne,  5  &  6  Eliz.  p.  143. 
The  court  establisheth  possession  until  evi- 


dence at  law  against  patent,  7  Car.  I.  Tot.  213. 

(/)  Ibid.  128. 

Ig)  Gary,  p.  28  ;  26  Eliz.  a  bill  for  this 
purpose  was  dismissed,  but  on  the  ground  that 
the  plaintiff  had  elected  to  take  his  remedy  at 
law.  Choice  Ca.  p.  176  ;  See  Mitford,  144. 

{h)  Cai7,  p.  128  ;  Mitf.  137.  The  fol- 
lowing case  occurred  in  the  time  of  Elizabeth. 
"  The  plaintant's  bill  is,  that  he  leased  a 
house  to  the  defendant,  and  did  covenant  to 
build  and  repair  it  before  a  day  which  was  at 
hand,  and  he'shewed  that  he  hadprepared  timber 
and  workmen  to  perform  tlie  same  ;  but  the 
defendant,  as  well  to  have  him  break  his  co- 
venant, as  to  free  himself  from  his  covenant 
to  keep  it  in  reparations,  did  interrupt  and 
threaten  the  workmen,  whereby  they  durst 
not  proceed  to  repair,  and  so  the  houses  are 
decayed,  and  the  plaintant  hath  no  remedy  to 
force  the  defendant  to  suffer  him  to  repair." 
The  defendant  demurred  to  the  bill,  insisting 
that  the  plaintant  had  sufficient  remedy  by  law, 
"  which  kind  of  answer,"  adds  the  report, 
"  this  court  alloweth  not ;  therefore  a  sub- 
posna  is  awarded  against  the  defendant  to 
answer."     Wood  v.  Tirrell,  19  Eliz.  Gary,  84. 

(0  Reg.  Lib.  9th  June,  1594,  fo.  278.  et  v. 
sup.  p.  668. 
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The  Chancellor  exercised  the  praetorian  jurisdiction  of  securing 
possession  to  the  party,  who  was,  prima  facie,  in  rightful  enjoyment 
of  it,  pending  the  litigation  ;  thus  in  the  1  &  2  Philip  and  Mary,  there 
is  an  order  in  the  following  terms — "  Forasmuch  as  the  defendant  was 
in  possession  of  the  lands  at  the  time  of  the  bill  exhibited,  and  the 
plaintant  hath  sithence  entered,  therefore  an  injunction  is  granted  to 
the  defendant  fl^ai/is^  the  plaintiff  io  avoid  the  possession  "  (a). 

There  are  numerous  orders  for  injunctions  for  quieting  parties  in 
their  possession  under  titles  established  at  law,  as  well  as  in  equity  (b). 
Sometimes  injunctions  were  granted  at  the  instance  of  the  judges 
themselves  in  cases  of  purely  legal  cognisance.  In  a  case  3  &;  4 
Eliz.  (c),  an  injunction  was  issued  at  the  suggestion  of  the  judges  of 
the  Common  Pleas,  to  restrain  the  defendant  from  interfering  with 
tl]e  plaintiff's  possession  pending  the  trial  at  law  as  to  the  right. 
In  another  case,  where  a  widow  had  established  her  right  to  dower  by 
repeated  trials  at  law,  but  the  defendant  being  of  great  power  in  the 
county  still  kept  her  out  of  possession,  Sir  James  Dyer,  C.  J.,  and  the 
other  judges  represented  to  the  Chancellor,  that  it  would  be  a  proper 
case  for  him  to  quiet  her  in  possession  ;  and  on  a  suit  being  instituted 
for  that  purpose,  he  granted  an  injunction  accordingly  {d).  The 
circumstances  of  the  times,  as  will  hereafter  be  noticed,  required  that 
the  Court  should  occasionally  interfere  to  protect  the  possession  under 
legal  titles,  but  which  more  properly  belongs  to  the  next  book. 

The  first  bill  that  is  to  be  met  with  for  restraining  a  party  from 
receiving  rents  and  profits,  is  in  the  reign  of  Edw.  VI.  (e).  The  ap- 
pointment of  sequestrators  and  receivers  of  rents  and  profits,  which 
are  very  common  in  the  reign  of  Elizabeth,  would  naturally  commence 
about  the  same  time  {f). 

Section  It. — Injunctions  to  restrain  Proceedings  at  Law,  or  Common 
Injunctions — Writ  of  Ne  Exeat  Regno. 

The  most  frequent   exercise  of  the  jurisdiction  of   the  Court   in 

(a)  Hawkesv.  Champion,  5  &  6  P.   &  M.  fol.  128;  S.  C.  Choice  Cas.  in    Chanc.  159. 

Cary,  p.   51.     A   similar  application  on   the  The  jurisdiction    exercised  by  the    court  for 

part  of  a  defendant  was  granted,  22  Eliz.  ;  ib.  quieting  possession,  has  already  been  adverte 

p.  140,  and  in  p.  66  is  a  similar  order  made  to,  sup.  p.  658. 
on  behalf  of  sl  plaintiff,  2  Eliz.  (e)   Savill  v.  Romsden,  Cal.  i.  p.  131. 

(J)  Reg.  Lib.  2  Ph.  Sc  Mary,  fol.  18,  and  (/)  Reg.  Lib.  5  P.  &  M.  fol.  48 ;  Jordan 

fol.  177  ;  Hales  v.  Frisell,  5   P.  &  M.  and  1  v.  ^rmes,  property  sequestered  into  the  hands 

&2  Eliz.  191,  B.1577,  fol.  132,  &c.  of  the  Chamberlain  of  London,  and  one  of  the 

(c)   Temple  v.   Harrington,  Reg.   Lib.   fol.  aldermen,  pending  the  trial   of  the  right  at 

17.  law  ;  20th  May,  1588,  sequestrator  or  receiver 

(fZ)  Bracehridge  \.   Bracehridge,  A.  1581,  of  real  and  personal  estate  appointed.     After 

2  X 
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granting  injunctions,  was  to  restrain  proceedings  at  law  (a).  It  must 
have  been  very  soon  found  that  without  such  an  interference  (h),  it 
would  be  impossible  for  the  court  to  carry  out  the  jurisdiction  it  had 
assumed,  of  controlling  the  law  on  the  principles  of  equity  and  con- 
science. Accordingly,  from  the  time  of  Henry  VI.  downwards,  we 
find  numerous  instances  of  the  granting  of  such  injunctions  (c).  These 
injunctions  were  enforced  not  only  against  the  parties  and  their  so- 
licitors, but  their  counsel  also,  as  we  learn  from  the  cases  of  Serjeants 
Glanvil  and  Powtrel,  and  of  "  Master  Robert  Snagg"  {d).  The 
Chancellors  having,  as  before  noticed,  persevered  in  granting  injunc- 
tions to  restrain  proceedings  at  law  even  after  judgment  ie) ;  their  right 
was  vehemently  opposed  in  the  time  of  Edw.  IV.  In  one  case,  21 
Edw.  IV.,  Fairfax  held  that  the  Court  of  King's  Bench  had  the  power 
of  granting  injunctions  to  restrain  parties  from  resorting  to  any  means 
of  delaying  actions,  even  before  judgment,  in  cases  within  the  jurisdic- 
tion of  theCourts  of  Common  Law;  but  the  Courtof  Chancery,aswelearn 
from  subsequent  authorities,  still  continued  to  restrain  proceedings  at 
law  by  action  on  the  case,  where  a  bill  was  filed  in  that  court  for  a  spe- 
cific performance  (/),  In  the  22  Edw.  IV.,  Hussey,  C.  J.  of  the  King's 
Bench,  and  Fairfax,  J.,  in  the  case  then  before  them,  declared,  that  as 
for  the  penalty  that  could  not  be  recovered,  and  if  the  Chancellor  (^) 
should  commit  any  of  the  parties,  the  judges  would  release  them  on 
their  being  brought  up  before  them  by  habeas  corpus:  Fairfax,  how- 
ever, said  he  would  go  to  the  Chancellor,  and  endeavour  to  persuade 
him  to  withdraw  the  injunction  {h) ;  but  the  Chancellor  appears  to  have 
been  inflexible,  and  the  exercise  of  the  jurisdiction  was  continued. 
The  jealousy  of  the  common  law  judges  against   this  jurisdiction 

this  they  become  of  frequent  occurrence.     It  strain  the  defendant  from  proceeding  at  law 

will  be  seen  from  the  references,  sup.  p.  670,  upon  them;    et  v.  Crompt.  41  b  ;    IVIoore,  p. 

that  persons  in  the  nature  of  Receivers  were  820. 

appointedin  some  cases  by  the  Praetors,  under  (d)  V.  sitp.  p.  415,  n.  (c).  Choice  Cas.  in 

their  extraordinary  jurisdiction.  Ch.  114,  Sir  !s.  Bacon,  L.  K. 

(a)  The  Roman  law  presented  no  model  for  (e)  V.  sup.  p.  410  ;  Choice  Ca.  45.  109. 

an  injunction  of  this  description  further  than  (/)  21  Ed.  IV.  23,  S.  C.  Bro.  Consc.  21; 

can  be  collected  from  what  is  stated,  svpra,  p.  et  v.  sup.  p.  410  ;  and  Choice  Cas.  115.  19  & 

670;  we  have  no  records  of  any  such  inter-  20  Eliz. 

ference    by   the   Prcetor  fidei   commissarius  (p)  Rotheram,    Bishop    of    Lincoln,    was 

whilst  his  jurisdiction  existed.  Chancellor. 

(S)  The  corresponding  jurisdiction  of  grant-  {h)  Y.  B.  22  Edw.  IV.  37;  C.   P.  Coop, 

ing  a  writ    of  Certiorari  or  Habeas  Corpxis  App.  562;  Bro.  Consc.  16.     Other  instances 

cum  causa,  to  the  inferior  courts  before  re-  might  be  mentioned.     It  is  to  be  observed, 

ferred  to,  will  be  again  noticed  in  the  next  that  all  the  judges  were  personally  interested 

book.  in  preventing   any  interference  with  their  ju- 

(c)  Cal.  ii.  p.  14,  temp.  Hen.  VI.  to  stay  risdiction,  as  they  had  fees  in  each  cause  that 

execution   on    an    assize   on   the   ground   of  was  tried.     Had  the  Chancellors  decided  as 

surprise.     There  are  some  others.     The  bills  mere  arbitrators,  without  reference  to  prin- 

for  setting  aside   deeds   as   unduly  obtained  ciple  or  precedent,  it  is  scarcely  possible  that 

almost  always  pray  for  an  injunction  to  re-  they  should  have  prevailed. 
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displayed  itself  again  in  the  reign  of  Henry  VIII. ;  indeed  Wolsey, 
when  Chancellor,  appears  to  have  been  rather  unscrupulous  in  granting 
injunctions  (a).  Sir  Thomas  More  endeavoured,  by  a  conference  with 
the  judges,  to  allay  this  jealousy  (Jb)  ;  however  it  broke  forth  again  in 
the  reign  of  Elizabeth,  and  a  barrister  was  indicted  in  the  Court  of 
King's  Bench  under  the  statute  of  prcemunire,  for  exhibiting  a 
bill  in  Chancery  for  an  injunction  after  judgment  at  law  in  that 
court  (c). 

Tn  the  reign  of  James  I.  there  was  an  open  rupture  between  Lord 
Ellcsmere  and  Lord  Coke  {d),  as  to  the  right  of  the  Court  of  Chancery 
to  grant  injunctions  after  judgment.  That  sovereign  took  upon  him- 
self to  settle  the  matter.  For  that  purpose  he  desired  the  attorney- 
general,  Sir  F.  Bacon,  and  the  king's  counsel  to  certify  what  had  been 
the  ancient  practice  in  the  time  of  his  predecessors.  They  accordingly 
certified,  that  in  the  time  of  Henry  VII.,  Henry  VIII.,  Edw.  VI.,  and 
Mary  and  Elizabeth,  there  had  been  a  great  many  injunctions  granted 
after  judgment  in  actions  of  different  natures,  real  and  personal,  in  the 
king's  several  Courts  of  the  King's  Bench,  Common  Pleas,  and  the 
Justices  in  Eyre.  King  James  (14th  July,  1616),  on  this  certificate, 
ordered,  that  thenceforth  the  ancient  practice  as  so  certified  should  be 
continued  (e).  In  1655,  the  Lords  Commissioners  held,  that  where 
there  was  an  original  equity  arising  out  of  the  nature  of  the  trans- 
action, which  was  not  propei'ly  cognizable  at  law,  that  the  party 
was  not  estopped  by  the  verdict  from  seeking  relief  in  the  Court 
of  Chancery  (/)  ;  and  the  Court  has  since  interfered,  even  after 
execution  executed  {g). 

Where  a  matter  of  purely  legal  cognisance  had  been  tried  in  a 
Court  of  Law,  it  does  not  appear  ever  to  have  been  a  sufficient  ground 
for  the  interference  of  the  Court  of  Chancery  to  shew  that  injustice 
had  been  done,  even  by  reason  of  material  evidence  having  been 
omitted  to  be  produced,  unless,  as  before  noticed,  in  cases  o^  fraud, 


(a)  See  the  articles  of  his  impeachment,  4  rescript  is  also  at  the  end  of  Gary's  Reports. 
Inst.  (/)  Ayloffe  v.  Duke,  2  Freeman,  152,  and 

(i)  Parkes,  p.  64  note.  Hovenden's  note  ;  though  this  was  still  com- 

(c)  Crompt.  Reeves,  vol.  v.  p.  158.     The  plained  of  by  the  professors  of  the  common 

statute  (27  Eliz.  c.  1)  appears  to  have  been  law,  see  the  catalogue  of  abuses  in  the  front 

directed   against    appeals    to    the    court    of  of  Judge  Jenkins's  Centuries  of  Reports,  a. d. 

Rome.  1661. 

{d)  Parkes,  p.  80 ;  Lord  Bacon's  Letters,  (y)  Hawkshaw  v.  Parkins,  2  Swanst.  548; 

temp.  Jas.  L,  No.  cxxvi.  cxlv.     See  a  full  ac-  et  v.  3  Mer.  234.     Sir  E.  Phillips,  M.R.,  who 

count  in  Lord  Campbell's  Lives,  ii.  235,  et  is  always  spoken  of  in  terms  of  commendation, 

seq.;  one  great  complaint  was,  there  would  be  would  never  grant  an  injunction  after  verdict, 

little  to  do  at  the  assizes,  ib.  237.  without  having  the  money  brought  into  court, 

(e)  App.  to  Chan.  Rep.  p.  11, 12.  14  ;  this  Norbury,  Harg.  L.  T.  p.  430. 

2x2 
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surprise  or  accident ;  we  will  not,  said  Lord  Clarendon,  help  the  party's 
negligence  (a). 

In  the  time  of  Sir  George  Gary,  the  practice  had  become  settled 
that  an  injunction  to  stay  proceedings  at  law  should  issue  on  default 
of  appearance  or  answer  {h). 

It  was  a  common  practice  at  this  time  to  issue  injunctions  on  mere 
surmises,  with  the  clause  si  ita  sit.  This  practice  continued  till  the 
time  of  Lord  Keeper  North  (c). 

Though  injunctions  were  granted  by  the  Court  of  Chancery  to  re- 
strain proceedings  in  the  Ecclesiastical  Court  {d),  and  in  the  Ex- 
chequer (e),  the  Court  of  Chancery  would  not  permit  those  courts,  or 
any  other  court,  to  restrain  any  one  from  proceeding  in  the  Court  of 
Chancery — "  No  court  can  hinder  the  point  of  equity  in  this 
court "(/).  So  that  the  King's  Bench  injunctions  and  prohibitions, 
if  any  such  were  issued,  must  have  been  disregarded. 


Writ  of  Ne  Exeat  Regno. 

The  writ  of  ne  exeat  regno  was  awarded  in  this  court  "  at  the  suit 
of  men  in  suits  between  party  and  party,"  at  least  as  early  as  the  reign 
of  James  L(^).  This  writ  emanated  purely  from  prerogative.  It  was 
resorted  to  in  order  to  restrain  the  defendant  from  avoiding  the  plain- 
tiffs demands  by  quitting  the  kingdom. 


(a)  Curtis  v.  Smalridge,  2  Freem.  177; 
Batemanv.  Willoe,  1  Sch.  &  Lef.  204-5,  is  to 
same  effect.  The  same  rule  was  acted  upon 
in  cases  of  bills  of  review,  2  Freem.  ubi  sxip. 
The  jurisdiction  which  the  Court  of  Chancery 
entertained  before  the  courts  of  law  assumed 
jurisdiction  to  grant  new  trials,  will  be  ad- 
verted to  in  the  next  book. 

(i)  Cary,p.  160,  &c. 

(c)  Cary,  p.  53  ;  Reg.  Lib.  37  Hen.  VIII. 
fol.  225;  2  P.  &  M.  fol.  16,  &c.,  North's 
Life  of  Lord  Keeper  Guildford. 

{d)  V.  int.  a/.  4  &  5  Eliz.  fol.  233,  B. 
1579,  fol.  7,  fol.  27,  and  Choice  Ca.  in  Ch. 
120. 124. 

(e)  Toth.  178,  179. 

{/)  lb.  217;  ib.  219;  et  v.  Reg.  Lib.  1595, 
fol.  126,  which  arose  on  an  attempt  made  by 
the  Council  of  the  Marches  of  Wales,  to  re- 
strain a  suit  in  the  Court  of  Chancery. 

The  following  may  be  cited  as  specimens  of 
the  sort  of  injunction  cases  that  are  not  un- 
frequently  found  in  the  registrar's  books  at 
this  time  : — The  Mayor  of  Lynn  had  punished 
the  defendant  for  incontinence,  on  whicli  she 
brought  an  action  against  him  for  false  impri- 
sonment ;  the  mayor  filed  a  bill  for  an  in- 
iunction.     To  what  head  of  jurisdiction  this 


application  was  addressed  does  not  appear. 
The  matter  was  referred  to  three  masters. 
They  reported  that,  although  it  appeared  not 
to  them  that  there  was  sufficient  proof  made 
before  the  plaintiff,  late  Mayor  of  Lynn, 
whereby  he  should  justly  proceed  to  the  pu- 
nishment of  the  defendant  in  such  sort  as  he 
did,  yet  they  found  too  much  likelihood  of 
evil  behaviour  and  suspicion  of  incontinency 
testified  by  some  witnesses  against  the  de- 
fendant, that  they  thought  it  veri/  convenient 
that  the  actions  should  be  stayed,  which  the 
defendant  had  commenced  at  the  common  law, 
and  thereupon  this  court  to  take  such  further 
order  between  the  parties  as  to  the  same  shall 
be  thought  meet ;  and  an  injunction  was 
awarded  accordingly,  Clayborne  v.  Robyn,  B, 
1574,  fol.  342.     Sir  N.  Bacon  L.  K. 

A.D.  1573  there  is  an  injunction  to  re- 
strain proceeding  at  law  against  the  sheriff  for 
an  escape,  the  party  in  custody  having  been 
taken  to  hear  a  sermon  (which  was  the  escape) 
at  the  request  of  the  Archbishop  of  York,  as 
appeared  by  the  letter  of  the  Archbishop  to 
the  Lord  Keeper,  A.  1573,  fol.  292. 

{g)  Toth.  p.  233  ;  v.  sup.  "  Council,"  p. 
331.  It  is  probable  it  had  been  in  use  long 
before,  Beames,  Ne  exeat,  p.  18,  19. 
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CHAPTER  XXIII. 

THE  ASSISTANT  JURISDICTION  OF  THE  COURT  OF  CHANCERY- 
DISCOVERY,  PRODUCTION  OF  DEEDS  AND  DOCUMENTS,  AND 
PRESERVATION  OF  TESTIMONY. 

Introduction. 

Section  I. — Discovery  of  facts,  and  production  of  Documents. 

Section  II. — The  Preservation  of  Testimony — Conclusion  of  the  Third  Book — Sum- 
mary of  Acts  of  Parliament  of  later  times  relating  to  Equitable  Jurisdiction. 


Introduction. 

I  now  proceed  to  what  has  been  called  the  Assistant  Jurisdiction  of 
the  Court  of  Chancery.  This  jurisdiction  was  exercised  for  two  different 
purposes,  namely  : — 

First,  for  the  purpose  of  eliciting  from  the  parties  between  whom  any 
subject  for  litigation  had  arisen,  a  Discovery  of  those  facts  affecting 
the  merits  of  the  case,  which  might  be  in  the  knowledge  of  one  or 
other  of  the  parties  or  of  both,  and  to  compel  the  Discovery  and  Pro- 
duction of  deeds  and  documents  in  their  possession. 

And  secondly,  to  obtain  and  record  the  evidence  of  witnesses  whose 
testimony  was  likely  to  be  lost  before  a  trial  could  be  had  of  an  exist- 
ing or  anticipated  question. 

Each  of  these  subjects  has  already  been  incidentally  mentioned. 

Section    I. — Discovery  of  Facts,   and   Discovery  and  production   oj 

Deeds  and  Documents. 

It  has  already  been  observed  that  every  bill  filed  in  the  Court  of 
Chancery  was  a  bill  for  discovery ;  eveiy  plaintiff  having  a  right  to  a 
discovery  from  his  adversary  of  every  fact  of  which  he  was  cognisant, 
whether  the  plaintiff  could  prove  them  aliunde  or  not(a).  The  principle 
of  the  decisory  oath  of  the  Romans  has  been  no  further  adopted  than  that 
where  the  defendant  positively  denies  the  fact,  his  denial  is  decisive, 

(a)  In  a  case  21  Eliz.  {Martin  v.  Hampton)  defendants  put  in  an  answer  stating  in  effect 

the  bill  was  that  the  plaintiff's  testator  bought  that  they  were  not  either  of  them  guilty  of  the 

and  paid  for  certain  goods  which  afterwards  matters  laid  to  their  charge  ;  they  were  ordered 

came  to  the  hands  of  the  defendants,  and  that  to  make  a  better  answer.   Sidall  v.  Darlaston, 

they  converted  them  to  their  own  use.     The  Choice  Ca.  129,  21  Eliz, 
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unless  countervailing  proof  be  adduced,  the  evidence  of  one  witness 
alone,  Hnsup])orted  by  circumstances,  not  being  sufficient  for  that  pur- 
pose. This  jurisdiction  may  in  part  be  traced  to  the  Praetorian  juris- 
diction ad  exhibendum  (a),  which  has  been  noticed  in  a  preceding 
page  (&). 

It  was  held  in  the  time  of  Edward  IV.  that  where  land  was  given  by 
deed  to  one  in  fee,  and  other  land  was  given  by  the  same  deed  to  an- 
other in  tail,  and  one  had  the  deed  and  the  other  required  it  for  the 
maintenance  of  his  title,  he  should  have  a  subpoena  that  the  deed 
might  be  delivered  to  him  (c). 

But  the  right  to  a  discovery  was  not  confined  to  cases  of  this  descrip- 
tion ;  indeed  it  was  extended  to  all  cases  where  discovery  was  required 
to  answer  the  ends  of  justice. 

Where  discovery  was  wanted  in  order  to  sustain  an  action  at  law, 
without  reference  to  any  equitable  question,  the  Court  of  Chancery 
certainly  as  early  as  the  reign  of  Henry  VI.  entertained  jurisdiction  to 
compel  it.  "  Where  certainty  wanteth  the  common  law  failethy  but  yet 
help  is  to  be  found  in  Chancery  for  it ;  for  if  the  Queen  grant  to  me  the 
goods  of  A.  that  is  attainted  of  felony,  and  I  know  not  the  certainty  of 
them,  yet  shall  I  compel  any  man  to  whose  possession  any  of  them 
come,  to  make  inventoi'y  of  them  here"  (d),  and  from  the  time  of  Henry 
VI.  downwards,  many  bills  were  entertained  expressly  for  discovery,  to 
enable  the  plaintiff  to  take  or  prosecute  proceedings  at  law  (e). 

In  the  time  of  Elizabeth,  as  will  be  noticed  hereafter,  the  court  was 
in  the  habit  of  retaining  jurisdiction  of  legal  questions  where  it  was 
only  necessary  to  resort  to  the  court  for  Discovery.  This  practice, 
according  to  Lord  Coke's  account  published  in  one  of  his  posthumous 
works,  caused  the  judges,  in  a  case  which  was  referred  to  them  by  the 
Chancellor,  to  come  to  a  solemn  resolution  that  "When  any  title  of 
freehold  or  other  matter  determinable  by  the  common  law,  comes  inci- 
dentally in  question  in  this  court,  the  same  cannot  be  decided  in  Chan- 
cery, but  ought  to  be  referred  to  the  trial  of  the  Common  Law  ;"  "  and 
when  the  suit  is  for  evidences,  the  certainty  whereof  the  plaintiff  sur- 
miseth  he  knoweth  not,  and  without  them  he  supposeth  he  cannot  sue 

(a)  The  interrogatoriceactiones,  vfhicho{  all  question  under  agitation  in  the  court  itself, 
the   ancient  Roman  forms  of  proceeding  af-  Reg.  Lib.  37  Hen.    VIII.  fo.  119,  Persey  v. 
forded  the  most  complete  analogy  to  discovery,  Smith.     The  defendant  produced  them  sealed 
had,  as  before  mentioned,   been  abandoned,  up  in  a  bag,  which  was  then  the  usual  way. 
supra,  p.  228.  {d)  36  Hen.  VI.  26  ;  Cary,  21. 

(b)  Supra,  p.  670.     This  was  enforced  by  (e)  Cal.  vol.  ii.  p.  29,  for  discovery  of  deeds, 
an  actio  arbitraria,  Just.  Inst.  iv.  6,  31.                Polgrenn  v.  Feara,   Cal.  vol.  i.  39  ;  Standen 

(c)  9  Edw.  IV.  41,  V.  Bro.  Abr.  Consc.  3  ;  a      v.  BatlocJc,  38  &  39  Eliz.  Toth,  71  ;  Buck  v, 
fortiori  the  party  was  compelled  to  produce      Lupton,  30  Eliz.  ibid.  281. 

all  evidences  in  his  possession  relating  to  any 
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at  the  common  law,  it  was  resolved, — That  if  the  defendant  make  no 
title  to  the  land,  then  the  court  hath  just  jurisdiction  to  proceed  for  the 
evidence ;  but  if  he  make  title  to  the  land  by  his  answer,  then  the 
plaintiff  ought  not  to  proceed ;  for  otherwise  by  such  a  surmise  inheri- 
tances, freeholds  and  matters  determinable  by  the  common  law,  shall 
be  determinable  here  in  Chancery,  in  this  Court  of  Equity;"  and  on  the 
certificate  of  the  judges,  founded  on  this,  amongst  other  resolutions, 
the  Chancellor  in  that  case  {Sir  Moyle  Finch's  case,)  reversed  his 
decree  (a).  Succeeding  Chancellors  have  to  some  extent  acted  accord- 
ing to  the  spirit  of  these  resolutions ;  but  they  have  sustained  the 
original  jurisdiction,  and  taken  to  themselves  the  decision  on  the  whole 
matter,  wherever  the  case  in  respect  of  which  the  discovery  is  sought 
has  called  for  the  exercise  of  any  of  the  acknowledged  branches  of  its 
equitable  jurisdiction  (b) ;  and  also  in  those  cases  where  its  machinery 
has  been  considered  to  be  requisite  for  a Jm5^  and _/air  investigation  and 
decision  of  the  matter  :  thus  in  cases  where  an  account  is  sought  which 
cannot  be  effectually  taken  without  the  aid  of  the  searching  powers  of 
the  Court  of  Chancery,  to  detect  fraud  (c)  or  thoroughly  to  investigate 
the  transaction,  the  Court  of  Chancery  exercises  jurisdiction,  though 
the  case  may  be  cognizable  at  law.  The  further  consideration  of  this 
subject  is  reserved  for  the  after  part  of  this  work. 

Some  of  the  rules  which  have  since  governed  the  Court  of  Chancery 
in  compelling  discovery,  may  be  traced  in  the  records  of  the  times  we 
are  now  considering,  though  the  modern  system  has  mostly  been 
fi-amed  by  the  judges  of  later  times. 

The  granting  discovery  in  aid  of  legal  titles  was  considered  to  be  to 
some  extent  discretionary.  Lord  Nottingham  held  that  a  person  who 
had  gotten  an  estate  as  occupant  according  to  the  law  as  it  then 
stood  {d),  was  not  entitled  to  a  discovery  of  the  deeds  (e). 

The  same  eminent  judge,  however,  appears  to  have  considered  that  a 
legal  title,  whether  acquired  by  gift  or  grant  (for  instance,  under  a  will), 

(«)  4  Inst.  84,  85.  At  this  time,  as  already  a  suit  to  be  ended  elsewhere." 
noticed,  the  greatest  jealousy  of  the  Court  of  (e)  The  jurisdiction  was  sustained  in  all 

Chancery   prevailed    in    the    Common    Law  cases  of  fraud,  mainly  on  the  ground  of  the 

Courts.     The  fourth  Inst.,  as  is  well  known,  power  of  the  court  to  elicit  discovery,  Choice 

was  published  from  Lord  Coke's  Notes  after  Ca.  in  C.  Introd.  p.  44. 

his  death,  and  it  has  been  doubted  whether  (c?)  A  legislative  provision  to  make  estates 

the  report  of  this  case  is  in  all  respects  accu-  piir  autre  vie  assets,  and  to  get  rid  of  title  by 

rate.  special  occupancy,  which  was  afterwards  ac- 

{h)  1  Fonb.  p.  \2,et  seq.  Lord  Nottingham,  complished  by  the  stat,  29  Car.  II.  c.  3,  §  12; 
in  Parker  v.  Dee,  2  Ch.  Ca,  200,  201,  which  and  14  Geo.  II.  c.  20,  §  9,  was  then  in  con- 
however  was  a  very  special  case,  said,  "When  templation. 

this  court  can  determine  the  matter,  that  shall  (e)  1  Freeman,  313  ;  but  see  2  Freem,  84, 

not  be  an  handmaid  to  other  courts,  nor  beget  n.  (2). 
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gave  a  right  to  discovery  of  deeds  even  against  the  most  favoured  of 
persons,  a  purchaser  for  valuable  consideration  without  notice  (a).  But 
it  is  plain  that  Lord  Eldon  was  of  opinion  that  in  such  a  case  discovery 
ought  not  to  be  enforced  (J),  even  after  the  person  entitled  had  reco- 
vered at  law. 

No  person,  in  any  case,  was  compellable  to  answer  to  that  which 
would  subject  him  to  a  penalty  or  a  forfeiture,  civilly  or  criminally  (c), 
but  a  person  might  be  compelled  to  discover  whether  his  interest  had 
expired  (d).     These  rules  are  still  adhered  to  (e). 

Where  a  person  had  deeds  in  his  possession  relating  to  the  matter 
in  question  he  was  not  protected  from  production  by  saying  they  did 
not  belong  to  the  plaintiff,  "  because  the  defendant  therein  will  be  his 
own  judge  whether  they  belong  to  the  plaintiff  or  not,"  therefore  he  was 
ordered  to  answer  what  he  had,  and  to  bring  them  "  to  be  viewed 
to  whom  they  belonged"  (/).  The  law  on  this  subject  can  hardly 
be  said  to  have  been  settled  until  the  present  reign  ;  it  will  be  fully 
considered  hereafter, 

A  man  was  bound  to  answer  in  the  affirmative  or  negative,  as  to  his 
own  acts.  As  to  a  fact  which  happened  three  years  before,  the  defen- 
dant was  ordered  to  answer  directly;  answering  to  remembrance  was 
held  not  to  be  sufficient  in  such  case  (g). 

There  are  instances  in  the  time  of  Elizabeth  and  Charles  I.  of  the 
plaintiff  in  a  suit  in  the  Court  of  Chancery  being  examined  on  interro- 
gatories {h) ;  in  one  case  he  was  directed  to  be  examined  expressly  at 
the  hearing  of  the  cause  (i). 
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the  Third. 

I  proceed  to  a  consideration  of  the  jurisdiction  exercised  for  obtain- 
ing and  recording  the  evidence  of  witnesses  whose  testimony  was  likely 
to  be  lost  before  any  trial  could  be  had  of  an  existing  or  anticipated 

(a)  Rogers  \.  Seale,  2    Freeman,   84;    the      General  v.' Lucas,  \n.  Jurist,  1082. 

merely  jurma /acie  title  of  an  heir  at  law  was  (/)  Rotheram  v.  Saunders,  Toth.  p.  71, 

not  sufficient  as  against  a  purchaser,  he  had  37  Eliz.  ^ 

first  to  establish  his  title  at  law,  Burlaw  v.  (g)  9  Edw,  IV.  41,  No.  26,  Toth.  p.  /I, 

Cooke,  1  Freeman,  24.  Oswald  v.  Pennant,  38  &  39  Eliz.  et  v.  Choice 

(b)  See  Wahvyn\.Lee,  9  Ves.  84,  Ca.  107. 

(c)  Toth.   p.   69,   ih.  79,   80,   temp.  Eliz.,  {h)  Toth.  p.  211,  12  &  13  Eliz.  fo.   380, 
Bishop  V.  Bishop,  15  Car.  I.  1  Rep.  Ch.  77.  whether  before  or  after  decree  does  not  appear. 

{d)  Toth.  p.  69.  (0  lb'  6  Car.  I.  Kent  v.  Benham. 

(e)  Wigram  on  Discovery,  81,  &c.  Attorney- 
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question,  or  what  is  now  called  taking  the  examination  of  witnesses 
de  bene  esse  and  in  perpetuam  rei  memoriam. 

According  to  the  Roman  system  of  procedure  where  a  person  had  a 
prospective  cause  of  action,  or  was  liable  to  a  future  action  to  which  he 
alleged  he  would  have  a  sufficient  defence,  and  he  could  shew  that 
there  were  just  grounds  for  believing  that  he  might  lose  the  benefit  of 
the  testimony  of  the  witnesses  who  could  prove  his  case — in  the  one  case 
before  he  could  bring  his  action,  in  the  other  before  the  time  when  he 
might  be  sued — he  might  under  i\\e  jus  civile  apply  to  the  Prsetor  or 
Prseses  of  the  province  to  have  his  witnesses  examined,  and  their 
testimony  preserved,  to  be  used  when  occasion  required  (a). 

The  constitution  of  the  courts  of  law,  and  their  mode  of  proceeding 
by  writ  would  hardly  admit  of  the  exercise  of  a  jurisdiction  for  record- 
ing of  testimony  with  a  view  to  future  proceedings.  Besides  it  would 
have  been  necessary  to  create  an  establishment  of  officers  specially 
for  the  purpose.  But  as  all  evidence  was  taken  in  the  Court  of 
Chancery,  equally  as  in  the  Ecclesiastical  Courts  (&),  by  written  depo- 
sitions only,  the  recording  of  testimony  for  the  purposes  of  future 
litigation  or  defence,  naturally  fell  to  the  Court  of  Chancery,  and 
there  are  records  of  bills  filed  for  this  purpose  from  an  early  period  (c). 
The  testimony  that  was  taken  in  such  suits  was  published  when  the 
evidence  was  required  to  be  used  in  any  court  in  which  the  litigation 
might  be  pending  {d). 

There  is  no  record  of  any  commission  for  the  examination  of 
witnesses  abroad,  at  least  that  I  have  been  able  to  find,  down  to  the 
period  to  which  this  part  of  the  present  volume  extends. 

Having  concluded  the    subject    of  the    ancient  jurisdiction    of  the 

Court  of  Chancery,  so  far  as  it  appears  to  have  formed  the  basis  of  the 

modern  jurisdiction  of  the  court,  it  may  not  be  improper,  though  by 

(a)  Dig.  ix.   2,    40,  and  Gothofred's  note  this  cannot  have  been  the  case  till  after  the 

{h).     The  instance  given,  is   the  case  of  an  ordinary  and  extraordinary  jurisdiction  of  the 

obligation  securing  a  debt   payable  at  a  future  Prsetors  and  Prsesides  had  been  amalgamated, 

time,  having  been  destroyed  before  the  time  of  (i)  This  circumstance,   as  before  observed, 

payment  had  arrived,  so  that  an  action  on  the  distinguished  the  course  of  proceeding  in  the 

Lex  Aquilia  for  the  amount  of  the  damage  Court  of  Chancery  from  that  of  the  Common 

could  not  then  be  sustained,  as  in  case  payment  Law,    and    which    was    pointed     at     by   the 

should  be  made  at  the  time  appointed,  notwith-  Commons,  (v.  sujjra,  p.  344)  as  one  of  their 

standing  the  destruction  of  the  obligation,  no  great  objections  to  the  court, 

damage  would  be  sustained,  et  v.  Cod.  si.  5,2.  (c)  There  is  a  bill  of  this  description,  temp. 

This  would  seem  to  shew  that  although  witnesses  Hen.  VI.  Cal.   i.  27;    Hen.  VII.  ib.  i.  120; 

were  examined  orally  fv.  s?/^;.  and  Diet,  of  Anti-  et  v.  Reg.  Lib.  36,  37,  Hen.  VIII.  Egylfield 

quities,  Art.  Judex,  by  Mr.  Long,  p.  529),      v. ,  and  Senkawes  r.  Senhawes,  Gary, 

their  evidence  was  officiallyrecorded  in  writing.  12f),  22  Eliz.  id.  122,  and  Lord  Bacon's  Orders. 

Lord  Chief  Baron  Gilbert,  in   his    "Forum  {d)  5  &  6  Phil.  &  Mary,  Gary,  p.  50.  Choice 

Romanum,"  p.  22,   seems  to  have  considered  Ca.  112  ;  there   the  action  was  pending  in  a 

that  the  examination  of  witnesses  in  civil  cases  Court  Baron. 
wasby«;n7/e»  depositions,  not  viva  voce;  but 
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anticipation,  to  introduce  a  short  summary  of  the  Acts  of  Parliament  by 
which  some  of  the  doctrines  of  the  Court  of  Chancery  have  since  been 
regulated,  and  by  which  its  doctrines  and  practice  have  been  incorporated 
inthelaw,thoughmostofthem  have  been  noticed  in  the  preceding  pages. 

The  legislature  has  regulated  the  exercise  of  the  jurisdiction  of  the 
Court  of  Chancery,  confirming  the  principle,  in  the  instance  of  forfeit- 
ure by  non-payment  of  rent — by  the  Stat.  4  Geo.  II.  c.  28  §  3,  the 
terms  on  which  relief  may  be  given  to  lessees  on  forfeiture  by  the  non- 
payment of  rent  have  been  fixed. 

The  legislature  has  also  in  some  instances  extended  its  jurisdiction — 
by  the  Stat.  1 1  Geo.  IV.  &  1  Will,  IV.  c.  40,  executors  have  been  made 
trustees  for  next  of  kin  of  the  undisposed  of  residue,  the  Court  of 
Chancery  having  advanced  a  great  way  towards  making  them  so,  and 
greater  eflSciencyhas  been  given  to  its  process,  particularly  by  the  Act 
1  &  2  Vict.  c.  110,  which  has  already  been  noticed. 

The  legislature  has  in  several  cases  enlarged  the  jurisdiction  of  the 
Courts  of  Common  Law  by  analogy  to  that  of  the  Court  of  Chancery, 
so  as  in  some  instances  to  render  the  further  interference  of  the  Court 
of  Chancery  unnecessary,  though  generally,  as  before  noticed,  the  court 
has  retained  its  original  jurisdiction. 

By  the  Stat.  4  Edw.  III.  c.  7.  an  action  of  trespass  was  given  to 
executors  or  administrators  for  trespasses  aff'ecting  the  goods  of  their 
testator  or  intestate. 

By  the  Stat.  4  Anne,  e.  IG,  objections  to  pleadings  theretofore  treated 
as  fatal,  were  removed,  and  defendants  were  allowed  to  plead  several 
matters  (§  4)  ;  payment  of  money,  secured  by  bond,  after  the  day  was 
allowed  to  be  pleaded  (§  12) ;  and  actions  of  account  were  permitted  to 
be  brought  against  the  executors  of  guardians,  bailiffs,  and  receivers, 
and  others  (§  27). 

By  the  Stat.  9  &  10  Will.  III.,  c.  17  §  3,  a  legal  remedy  was  given  in 
the  case  of  lost  bills  of  exchange,  and  by  the  Stat.  14  Geo.  II.  c.  20  §  5 
in  the  case  of  lost  recovery  deeds. 

By  the  Stat.  8  &  9  Will.  III.  c.  11  §  8  relief  was  given  at  law  against 
penalties  in  certain  cases,  making  them  a  security  only  for  the  amount 
due. 

By  the  Stat.  2  Geo.  II.  c.  22  §  13,  and  8  Geo.  II.  c.  24  the  defendant 
was  allowed  to  plead  a  set-off  to  the  plaintifi"s  demand. 

By  the  Stat.  65  Geo.  III.  c.  192,  repealed  and  re-enacted  by  7  Will. 
IV.  &:  1  Vict.  c.  26  §  1  and  3,  relief  was  given  against  the  want  of  a 
surrender  of  a  copyhold. 
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By  the  Stat.  3  &  4  Will.  IV.  c.  42  §  2,  an  action  of  trespass,  or 
trespass  on  the  case,  is  given  to  the  executors  of  a  person  deceased  for 
an  injury  done  to  the  real  estate  of  the  testator  in  his  life  time  ;  and 
against  the  executors  of  a  deceased  for  any  wrong  committed  by  him 
in  his  life  time  to  another  in  respect  of  his  property  real  or  personal, 
contrary  to  the  maxim  of  law  that  actio  personalis  moritur  cum  -per- 
sona (a). 

The  Courts  of  Common  Law  have  also  been  armed  with  certain 
powers  which  formerly  only  belonged  to  the  Courts  of  Equity. 

By  the  Stat.  1  Will.  IV.  c.  22,  courts  of  law  are  enabled  to  examine 
witnesses  abroad,  and  by  the  Stat.  1  &  2  Will  IV.  c.  58,  the  jurisdiction 
of  the  courts  of  law  is  extended  to  cases  of  Interpleader  (b). 

It  has  been  already  mentioned  that  the  Courts  of  Common  Law  have 
in  some  instances  of  themselves,  independently  of  the  large  importation 
of  the  equitable  doctrines  of  the  Court  of  Chancery  in  the  action  of  as- 
sumpsit, adopted  other  equitable  doctrines  of  the  Court  of  Chancery ;  as 
in  the  instance  of  the  discharge  of  sureties  by  reason  of  the  acts  of  the 
principal  creditor ;  and  that  they  have  in  some  cases  relaxed  their  rules, 
as  in  the  instance  of  the  rule  as  to  profert.  The  courts  of  law  have  also 
long  since  assumed  a  species  of  equitable  jurisdiction  over  their  proceed- 
ings by  staying  the  Postea,  that  is  the  record  on  which  the  verdict  which 
is  the  foundation  of  the  judgment  is  founded,  and  by  consequence  the 
judgment;  and  sometimes  after  judgment,  by  staying  execution  until 
the  party  shall  have  complied  with  terms  similar  to  those  which  would 
have  been  imposed  by  the  Court  of  Chancery  (c). 

Having  now  completed  the  proposed  sketch  of  the  several  heads  of 
the  jurisdiction  of  the  Court  of  Chancery  which  may  be  considered  as 
the  basis  of  its  modern  jurisdiction,  I  proceed  to  give  a  similar  sketch 
of  the  Obsolete  Jurisdiction  of  the  Court  of  Chancery,  principally 
with  a  view  to  shewing  how  far  the  Court  of  Chancery  has  been  instru- 
mental in  the  improvement  of  the  law. 

(a)  See  Price  v.  Evans,  2  Ch.  Ca.  217,  tion  were  executed  by  both  parties,  and  the 
where  Lord  Nottingham  prophesied  that  the  postea  was  not  to  be  delivered  out  till  the  award 
common  law  would  come  to  this  at  last.  This  was  made.  The  plaintiff  at  law  having  declined 
summary  has  been  taken  in  part  from  Sir  H.  to  attend  the  arbitrator,  and  seeking  to  enforce 
Seton,  p.  26.  the  judgment,  the  parties  had  at  last  to  come 

(b)  By  some  accident  this  statute  was  into  the  Court  of  Chancery  for  an  injunction, 
omitted  to  be  introduced,  p.  297,  supra.  The  author  of  Chancery  Vindicated,  App.  to  1 

(c)  The  following  is  an  early  instance.  Smith  Ch.  Rep.  44,  supposed  to  be  Lord  Ellesmere, 
V.  T%om«,  Reg.  L.  A.  1603,  fo.  616,  an  action  notices  this  jurisdiction  as  then  incipient, 
was  brought  on  a  bond  for  payment  of  money,  adding  "  by  what  law  they  do  so  themselves 
On  the  trial  it  appeared  that  the  money  was  best  know."  The  extent  to  which  this  is  now 
paid,  but  not  at  the  day,  so  the  plaintiff  had  a  carried  may  be  seen  in  Mr.  Warren's  Law 
verdict.     The  judge  at  law  would  not  suffer  Studies. 

the  verdict  to  be  entered  till  bonds  of  arbitra- 
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CHAPTER  I. 


THE  CRIMINAL  JURISDICTION  OF  THE  COURT  OF  CHANCERY. 

Introduction- 

Section  I. — Ancient  Jurisdiction  of  the  Court  of  Chancery  in  cases  of  Outrage  and 
Spoliation — Obstructions  to  the  Course  of  the  Laiv — Corruption  of  the  Ministers  of 
Justice — Abuses  in  Courts  of  Inferior  and  Local  Jurisdiction — Reasons  for  Assump- 
tion of  this  Jurisdiction,  and  the  Circumstances  which  led  to  its  Abandonment. 

Section  II. — Ancient  Jurisdiction  of  the  Court  of  Chancery  as  to  Perjury. 


Introduction. 

I  HAVE  endeavoured,  in  the  preceding  pages,  to  trace  out  the 
different  heads  of  the  jurisdiction  exercised  by  the  Court  of  Chancery 
in  ancient  times,  which  appear  to  have  formed  the  basis  of  the  modern 
jurisdiction  of  the  court,  occasionally  noticing  some  of  those  branches 
of  its  jurisdiction  which  have  gone  into  disuse.  But  the  history  of  the 
court  would  not  be  complete  without  a  more  full  account  being  given 
of  the  jurisdiction  which  for  various  causes  the  court  has  ceased  to 
exercise.  The  beneficial  influence  of  the  Court  of  Chancery  over  the 
general  system  of  English  jurisprudence  certainly  could  not  be  duly 
estimated  if  this  subject  were  to  be  passed  over. 
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Section  I. — Ancient  Criminal  Jurisdiction  of  the  Court  of  Chancery  as 
to  outrage  and  spoliation — Obstructions  of  the  course  of  the  law. — 
Corruption  of  Ministers  of  Justice — Abuses  in  Courts  of  inferior  and 
local  Jurisdiction — Reasons  for  the  assumption  of  this  Jurisdiction, 
and  for  its  abandonment. 

Anciently  the  Court  of  Chancery  exercised  a  jurisdiction,  which  if 
not  strictly  criminal,  very  much  partook  of  that  character. 

In  and  subsequently  to  the  reign  of  Richard  II.,  and  no  doubt 
similar  applications  had  been  made  long  before  to  the  king  and  to 
the  council,  the  Court  of  Chancery  was  applied  to  to  afford  redress  for 
outrages,  assaults,  trespasses,  disseisins,  forcible  entries,  and  riotous 
proceedings,  and  illegal  seizures  and  retentions  of  property,  all  of 
them  contrary  to  law,  and  for  which  redress  of  some  sort  (a)  might 
no  doubt  have  been  obtained  in  the  ordinary  courts  of  justice,  pro- 
vided the  law  could  have  taken  its  course.  Indeed  it  appears  from 
the  records  of  the  court,  which  have  been  published  by  the  Record 
Commissioners,  that  the  bills  filed  in  ancient  times  were  principally 
directed  to  obtain  relief  in  cases  of  this  description  (b).  The  prin- 
ciple on  which  jurisdiction  was  entertained  in  these  cases,  was  the 
same  as  that  which  has  been  noticed  in  the  preceding  book  ;  the  law 
professed  to  give  a  remedy,  but,  no  matter  for  what  reason,  it 
failed,  or  gave  a  remedy  which  did  not  answer  the  ends  of  justice  (c). 

In  the  bills  so  recorded,  sometimes  the  plaintiffs  ask  for  a  restora- 
tion of  the  property  taken  (d)  ;  sometimes,  as  in  cases  of  trespass 
and  assaults,  for  due  correction,  and  for  a  recompence  for  the  injury 
sustained  (e) ;  sometimes  they  seek  that  the  defendant  may  give 
security  to  keep  the  peace,  with  the  view  of  obtaining  protection  for 
the  person  or  for  the  property,  or  to  prevent  the  course  of  justice 
from  being  obstructed,  or  with  each  of  such  objects  (/).     There  is 

(a)  As   the   law  stood,  a  person  who  was  (d)  lb.  vol.  i.  p.  2,  3,  4.  7.  19.  46,  47.  59, 

disseised  might,  (as  under  the  Roman   law,  &c.     At  p.  33  is  a  bill  by  Joan,  Queen  Dow- 

supra,  p.  221),  independently  of  his   remedy  ager  of  England,  complaining  that  the  lands 

by  course  of  law,  enter  and  repossess  himself  assigned   to  her  by  the  late  king,   had  been 

of  his  estate  by  force,  see  Hallam,  M.  A.  iii.  forcibly  seized ;  it  prays  subpoena,  et  v.  ib. 

p.  246,  &  Britton,  c.  44,  there  cited;  but  by  vol.  ii.  p.  11.  15. 

the  stat.  5  Rich.  II.,  stat.  1,  c.  8,  such  entry  (e)  Particularly  Goddard  v.  Remington,  i. 
must  be  made  peaceably ;  and  by  the  Stat.  15  59,  where  the  defendant  had  entered  the 
Rich.  II.  c.  2,  supra,  p.  342,  the  justices  plaintiff's  house,  and  ravished  his  maid- 
were  authorized  to  assemble  the  posse  comita-  servant. 

tus,  and  imprison  persons  entering  on  lands  (/)  Ibid,  vol.  i.  p.  6,  42.  46,  47;   and  see 

by  violence.  vol.  ii.  p.  34,  &c.,  there  is  one  bill  to  restrain 

{b)  See  the  Calendars,  vol.  i.  p.  5.  16.  42,  the  defendant  by  oath,  from  exercising   the 

and  the  preface.  arts  of  witchcraft. 

(c)  V.  supra,  p.  343.  432  et  seq. 
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but  one  instance  in  the  calendars  published  by  the  Record  Com- 
missioners (a),  of  an  injunction  being  specifically  applied  for  for  these 
purposes.  Some  of  these  bills  simply  allege,  without  special  reason, 
that  the  Common  Law  cannot  help  {h) ;  but  frequently  the  plaintiffs 
allege  their  inability  to  obtain  any  remedy  at  common  law,  by  reason  of 
maintenance  (c),  or  combination  and  confederacy  (cf),  their  own  poverty, 
and  the  riches  of  their  adversary  (e),  or  illness,  great  age  and  feeble- 
ness (/),  and  similar  reasons ;  at  other  times,  by  reason  of  the 
defendant  being  aided  or  supported  by  the  sheriff,  or  some  person 
holding  office  (^),  so  that  in  their  particular  case  the  arms  of  the  law 
were  powerless.  Many  of  these  bills,  on  similar  allegations,  call 
upon  the  chancellor  to  remove  causes  to  the  Court  of  Chancery  from 
the  sheriff's  court,  and  other  inferior  courts,  by  the  ancient  writ  of 
habeas  corpus  cum  causa  Qi),  or  of  certiorari{i);  frequently  the  ground 
of  the  application  is  the  apprehension  that  the  defendant's  influence 
with  any  jury  that  may  be  summoned,  will  prevent  justice  being  at- 
tained (k).  The  ground  of  some  of  the  bills  is,  that  the  plaintiff  is  a 
stranger,  and  unable  to  procure  bail  {I),  or  a  foreigner  (m). 

These  applications  plainly  shew  that  it  was  considered  by  the 
humbler  classes,  and  by  those  who  were  oppressed,  that  in  the 
Chancellor  there  resided  a  general  power  of  affording  redress  for  every 
kind  of  injury  and  injustice,  whether  the  law  provided  a  remedy  or 
not,  if  for  any  reason  the  applicant  could  not,  or  apprehended  that  be 
could  not  obtain  adequate  redress  by  the  ordinary  course  of  the  law. 

There  are  few  decrees  in  these  cases  (w),  but  in  several  of  them 
interlocutory   orders   were  made  (o),  and  subpoenas  were  granted  in 

(a)  Cal.  i.  95.  41,  42.     The  answer  to  this  bill,  like  many 

(i)  See  particularly  ib.  vol.  i.  p.  24.  33 ;  others,  insists  that  the  plaintiff's  remedy,  Lf 

ib.  vol.  ii.  p.  15,  &c.  any,  is  at  law. 

(c)  Ib.  vol.  i.  p.  8,  9.  23,  &c.  The  remedy  (A)  V.  sup.  p.  331. 
against  Maintenance  at  law,  was  originally  by  (i)  Ib.  vol.  i.  p.  4.  6.  22.  83.  101,  102, 103  ; 
criminal  process ;  a  civil  remedy  was  after-  ib.  p.  88,  where,  by  consent,  the  money  re- 
wards introduced,  but  to  give  a.  poor  man  covered  in  the  inferior  court  was  ordered  to  be 
money  to  maintain  his  plea,  was  not  mainte-  paid  to  the  Master  of  the  Rolls,  to  be  paid 
nance,  9  Hen.  VI.  64,  pi.  17  ;  see  Finden  v.  over  by  him  as  there  directed,  et  v.  ib.  p.  45, 
Parker  j  Jurist,  VII.  907,  note.  The  essence  where  the  ground  is,  that  in  the  king's  court 
of  the  offence  is  a  criminal  intention,  ib.  903.  the   plaintiff  might  have  better  counsel  and 

id)  Cal.  ii.  p.  14,  Edw.  IV.  Toth.  p.  97,  better  eqidty. 

where  one  Forth  was  ordered  to  produce  Mary  {K)  See  int.  al.  George  v.  Reyneford,  Cal.  i. 

Dick,  with  whom  he  colluded.  83  ;    another  case,  i.  101,  &  A.B.  of  Cant.  v. 

(e)  Ib.  p.  14.  31.     This  allegation  was  suf-  Derby,  ii.  53,  all  temp.  Edw.  IV. 

ficient  to  sustain  a  bill  down  to  the  time  of  (J)  Ib.  i.  p.  103;    ib.  119. 

Elizabeth,  Cal.  vol.  i.  p.  145,  and  for  some  (m)  Ib.  105.     The  Court  of  Chancery  was 

time  afterwards,  see  Choice  Ca.  p.  48.  9  Ja.  I.  the  sanctuary  for  all  strangers,   Choice  Cas. 

In  the  time  of  Hen,  VI.  it  was  expressly  held,  Introd.  p.  70. 

that  a  man  shall  have  a  subpoena   against  a  (n)  One,  vol.  i.  p.  95. 

great  man  to  keep  the  peace,  Cromp.  42  a.  (o)  Vol.  i.  p.  89;  ibid,  101,  cases  of  habeas 

(/)  Ib.  vol.  i.  p.  14.  20;  vol.  ii.  p.  32,  34.  corpus  cum  causa. 

(ff)  75.  vol.  i.  p.  31,  32,  33.  35  ;   ib.  vol.  ii. 
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many  others  (a),  which  as  before  observed,  shews  that  in  the  view  of 
the  chancellor  at  least,  they  were  proper  cases  to  call  upon  him  to 
exercise  his  authority. 

The  repression  of  outrages,  and  affording  compensation  to  the 
persons  injured,  continued  to  be  a  subject  for  the  interference  of  the 
Court  of  Chancery  down  to  the  time  of  Elizabeth.  I  have  selected 
the  following,  from  amongst  several  others,  as  a  favourable  instance  of 
the  exercise  of  this  jurisdiction,  in  substitution  for  the  remedy  which 
was  afforded  by  the  common  law.  The  defendant  under  colour  of  a 
distress  for  15.9.  rent  due  to  him  from  the  plaintiff  his  tenant,  had 
violently  taken  away  amongst  other  things,  the  hand-loom  by  which 
the  defendant  gained  his  living;  the  Lord  Keeper  Puckering,  by  his 
decree,  ordered  the  defendant  to  restore  the  loom,  or  to  substitute  a 
new  one,  and  to  pay  five  marcs  to  the  plaintiff  for  the  damages 
occasioned  by  the  outrage,  deducting  the  15s.  due  for  rent,  and  on 
such  payment  being  made,  the  plaintiff  was  to  execute  a  release  of  all 
demands  to  the  defendant,  so  as  to  put  a  stop  to  any  litigation  at 
law  (Z>). 

Bills  and  orders  founded  upon  them  for  writs  of  habeas  corpus  cum 
causa,  and  o^  certiorari,  to  remove  causes  from  courts  of  inferior  local 
jurisdiction  to  the  Court  of  Chancery,  also  appear  to  have  been  very 
common  in  the  time  of  Henry  VIII.,  Mary,  and  Elizabeth.  Inde- 
pendently of  the  other  grounds  above  stated,  the  allegation  that  the 
plaintiff  was  not  prepared  with  his  evidences,  and  therefore  likely  to 
have  a  verdict  against  him,  seems  to  have  been  suflficient  to  obtain  the 
writ  (c).  There  is  commonly  an  undertaking  by  a  Six  Clerk  at  the 
foot  of  the  order,  undertaking  to  be  answerable  for  costs,  if  the 
allegations  in  the  bill  should  not  be  substantiated  {d). 

If  we  should  confine  our  views  to  the  present  state  of  society,  and  to 
the  mode  in  which  civil  and  criminal  justice  is  administered  at  the 
present  day  in  the  ordinary  tribunals,  we  should  be  led  to  consider, 

(a)  Particularly  vol.  i.  p.  35  ;  vol.  ii.  p.  41 ;  defendant  in  the  Lord  Mayor's  Court,  upon  a 

in  each  of  these  cases  there  is  an  answer.  great  point  of  extremity ;    the  plaintiflf,  whilst 

{b)   Reg.  L.  A.  1594,  fo.  465.  standing  on  the  sea-shore,  seeing  a  ship  at 

(c)  Reg.  L.  1569,  fo.  413.     Lord  Wriothes-  sea,  made  a  wager  of  2*.  against  100^.  that  the 

ley,  C.  in  his  general  order,  27  Hen.  VIII.,  ship  was  of  a  certain  tonnage  ;    the  defendant 

gave  special  directions  that  such  writs  should  took  it,  and  won  the  wager ;   he  then  brought 

not  issue,  excepting  under  the  hand  of  the  his  action  for  the  100/,     The  plaintiff  filed  his 

Lord  C,  or  when  granted  in  open  court  by  bill  for  a  cer/«orare  and  relief,  and  on  the  cause 

the  M.  R.  in  his  absence.  coming  on  it  was  referred  to  the  M.  R.  to 

{d)  Reg.  L.  1573,  B.  fo.  67.     In  one  case  hear  and  end  the  matter,  Reg.  Lib.  B.  1583, 

the  plaintiff  obtained  a  writ  of  certiorari  for  fo.  48. 
removing  an  attachment  against  him  by  the 
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that  in  exercising  jurisdiction  over  cases  of  the  description  above 
adverted  to,  the  Court  of  Chancery  assumed  an  unwarrantable 
authority  (a),  more  especially  as  many  of  the  statutes  under  which  the 
police  of  the  county  is  still  regulated  were  then  in  force ;  and  so 
indeed  those  whose  power  and  consequence  put  them  above  the 
apprehension  of  having  outrages  committed  on  their  property,  and 
placed  them  in  a  condition  of  being  able  to  assert,  and  to  main- 
tain, what  in  their  own  judgment  were  their  rights,  appear  to  have 
considered.  But  on  looking  back  to  the  state  of  society  at  that  time, 
we  may  be  induced  to  come  to  the  conclusion,  that  it  was  then  as 
necessary  that  such  a  jurisdiction  should  have  been  exercised,  as  it 
would  now  be  superfluous.  The  unsettled  state  of  the  country,  and 
the  inefficiency  of  the  law  for  the  repression  of  outrage  down  to  the 
reign  of  Richard  II.,  has  already  been  adverted  to  (b).  The  civil  wars 
greatly  increased  the  propensity  to  plunder  and  lawless  violence 
already  existing,  and  contributed  to  the  chances  of  impunity.  A 
striking  picture  is  presented  from  contemporaneous  documents,  by  one 
of  our  most  accurate  and  estimable  writers  (c),  of  the  oppressions  and 
outrages  to  which  persons  of  all  ranks  were  exjDosed  in  the  time  of 
Edward  V.,  and  from  which  alone  the  necessity  for  some  extra- 
ordinary interference  on  behalf  of  the  poor  and  helpless  at  that  time 
is  sufficiently  manifest. 

At  the  conclusion  of  the  civil  wars,  on  the  general  recognition  of 
Henry  VII.,  the  state  of  the  country  naturally  became  more  settled, 
and  the  powers  of  the  magistracy,  to  whom  the  internal  police  was 
committed,  would  not  then  be  liable  to  obstruction  to  the  same  extent. 
But  the  ordinary  course  of  law  was  insufficient  for  the  repression  of 
outrages,  violence,  and  spoliation,  even  under  the  firm  and  vigilant,  I 
might  perhaps  say,  despotic  sway  of  Elizabeth  (d).  It  appears  from 
the  registrar's  books,  that  down  to  the  time  of  Charles  I.,  it  was 
seldom   that   the    Court   of  Chancery  had   not   to  interfere   Avith  its 

(a)  Precisely  the  same  principles  were  ap-  wlio  were  in  the  possession  of  wealth,  or  who 

plied  in  these  as  in  all  other  cases.    The  court,  were  in  the  enjoyment  of  elevated  stations  in 

in  the  punishment  and  repression  of  crimes,  society.     I  might  also  refer  to  Sir  E.  L.  Bul- 

enforced  the  law  when  its  powers  were  insuffi-  wer's  Last  of  the  Barons, 
cient  to  carry  out  its  own  principles ;  in  award-  (d)   See  particularly  Mr.  Hext's  letter  to 

ing  compensation  it  supplied  the  defects  of  the  the  Lord  Treasurer,  Strype's  Annals,  iv.  p. 

common  law.  291,  et  seq.  A.  D.  1596.     Men  were  driven  to 

Qj)    Supra,  p.  342.  watch   their  sheepfolds,  their  pastures,   their 

(c)  See  Mr.  Sharon  Turner's  Hist,  of  Eng-  woods,  and  their  corn-fields,  &c.     But  it  was 

land,  vol.  vi.  c.  6,  p.  370,  and  the  references  not,  it  seems,  from  any  lenity  in  the  execution 

in  the  notes.  Mr.  Hallam  (Mid.  A.  246.250),  of  the  law;   72,000  felons  were  executed  in 

has  also  adverted  to  the  obstructions  to  the  the  reign  of  Hen.  VIIL;    40  felons  per  year 

course  of  justice  which  arose  from  the  oppres-  were  executed  in  the  single  county  of  Somer- 

sive  exercise  of  power  on  the  part  of  those  set.  Lord  Campbell's  Lives,  ii.  209. 
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coercive  powers,  in  respect  of  some  forcible  seizure  of  the  property 
which  was  the  subject  of  the  litigation  (a),  or  to  insure  the  quiet 
enjoyment  to  the  party  who  was  declared  to  be  entitled  to  it  {h).  The 
denunciations  of  the  common  law  judges,  and  latterly  of  Lord  Coke, 
against  the  Court  of  Chancery,  may  have  in  some  measure  tended  to 
encourage  these  acts  of  outrage ;  but  making  every  such  allowance, 
they  may  be  taken  as  a  pretty  strong  indication  of  the  lawless  spirit 
which  continued  to  prevail  in  those  parts  of  the  country  which  were 
not  under  the  immediate  eye  of  government,  and  which  nothing  but 
extraordinary  measures  could  repress  (c). 

On  the  establishment  of  the  Star  Chamber  {d),  though  the  Court  of 
Chancery  continued  to  exercise  jurisdiction  simply  lo  give  reparation 
for  outrage,  where  punishment  was  to  be  inflicted,  the  offending  party, 
as  has  already  been  observed,  was  generally  handed  over  to  the  Star 
Chamber,  of  which  the  Chancellor  was  a  prominent  member. 

When,  however,  an  improved  state  of  society  diminished  the  fre- 
quency of  crime,  and  the  state  of  the  country  permitted  that  the 
powers  of  the  magistracy  and  of  the  ordinary  tribunals  should  be 
efficiently  exerted  for  the  repression  of  outrage  and  violence,  and  an 
eff"ectual  supervision  was  exercised  over  the  magistrates  themselves; 
and  when  the  jurisdiction  of  the  ordinary  courts  to  afford  Compensa- 
tion for  injuries,  as  well  as  to  inflict  punishment,  was  completely 
established,  the  necessity  for  the  interference  of  the  Court  of  Chancery 
in  such  matters  ceased,  and  the  Court  of  Chancery  renounced  its  juris- 
diction(e).  In  modern  times  the  Court  of  Chancery  has  refused  to  exercise 
any  jurisdiction  for  the  repression  of  crimes,  or  even  to  afford  its  aid  to 

(a)  There  is  a  bill  temp.  Hen.  VI.  by  a  Rome  on  the  first  foundation  of  the  empire, 
prior  and  convent,  complaining  of  a  trespass  In  more  advanced  periods,  such  injuries  be- 
by  the  defendants  in  pulling  down  the  convent  came  subjected  to  punishment ;  in  a  state  of 
walls,  in  consequence  of  subpoenas  having  further  advancement,  they  again  became  the 
been  sued  out  against  them  by  the  plaintiffs,  subject  of  compensation  also;"  and  see  Gib- 
Cal.  i.  p.  24.  bon,  viii.  p.  89,  and  Just.  Inst.  iv.  3.  9.  One 
{b)  I  have  already  noticed  the  outrages  of  the  objects  to  which  the  Prsetorian  juris- 
which  usually  attended  the  attempt  to  serve  diction  amongst  the  Romans  was  directed,  was 
the  process  of  the  court ;  the  details  are  to  bring  about  the  last  change,  v.  int.  al.  Dig. 
sometimes  ludicrous  in  the  extreme,  from  the  ix.  3.  1.  4;  ib.  xix.  5.  11  ;  et  Gaii  Inst,  ed. 
ingenuity  which  was  exercised  in  holding  up  Goeschen,  cited  supra,  Tp.  121.  "So  again,  ia 
the  servers  to  execration,  particularly  as  told  no  respect,"  says  Sir  II.  Seton,  "has  the 
in  the  quaint  language  of  the  affidavits.  operation  of  Equity,  [the  Court  of  Chancery] 
(c)  And  see  Hallara,  M.  A.  iii.  248-9.  as  an  instrument  for  the  improvement  of  the 
{d)  V.  supra,  p.  351.  law,  been  more  conspicuous  than  in  promoting 
(e)  "  In  the  progress  of  society  and  of  law,  the  substitution  of  compensation  in  the  re- 
as  connected  with  it,  says  (Sir  H.  Seton,  p.  IS,)  dress  of  wrongs,  for  forfeiture,  penalties,  and 
it  may  be  observed,  that  in  barbarous  times,  punishment,"  (p.  5.)  It  is  to  the  clerical  chaa- 
in  the  case  of  injuries  with  violence,  compen-  cellors,  following  the  example  of  the  Roman 
sation  is  resorted  to  as  a  substitute  for  private  Praetors,  that  this  is  mainly,  if  not  entirely  to 
revenge.     This,  as  we  know,  was  the  case  at  be  attributed, 

2  Y 


690 


Ahandonment  of  Criminal  Jurisdiction. 


the  criminal  jurisdiction  of  the  courts  of  common  law  {a);  but  the 
Lord  Chancellor,  in  the  exercise  of  his  common  law  jurisdiction, 
continues  to  take  security  for  the  peace  at  the  instance  of  a  wife  against 
her  husband,  by  writ  of  supplicavit,  under  the  regulations  of  the  Stat.  21 
James  I.,  c.  8  (b)  ;  and  the  court  will  interfere  by  injunction  in  cases 
of  forcible  entry,  notwithstanding  the  remedy  at  law,  for  that  can  only 
be  for  a  particular  wrong  done,  and  is  not  equal  to  the  remedy  in  the 
Court  of  Chancery  (c).  The  writ  of  habeas  corpus  cum  causa  has  long 
since  ceased  to  be  a  writ  issued  from  this  court,  and  the  only  writ 
of  certiorari  which  is  now  issued  by  the  chancellor,  is  to  remove 
causes  from  inferior  courts  of  equitable  jurisdiction  to  the  Court  of 
Chancery  (^Z).  We  have  still  a  reminiscence  of  one  of  the  grounds  of 
jurisdiction  above  adverted  to,  in  the  common  charge  of  combination 
and  confederacy  contained  in  every  bill  (e). 

How  the  poor  were  assisted  by  means  of  the  legislature  in  the 
prosecution  of  suits  and  actions,  has  been  already  noticed  if).  In 
the  Court  of  Common  Pleas,  there  was  a  prothonotary  especially 
appointed  to  take  charge  of  the  actions  of  paupers  (^). 

The  court  will  still  exercise  its  remedial  authority  in  cases  of 
oppression   not  within    the  reach  of  the  law,  more    especially    those 


(a)  Lord  Montagu  v.  Dudman,  2  Ves.  sen. 
398;  Mitford,  133.  186.  "I  have  no  juris- 
diction," said  Lord  Eldon,  "to  prevent  the 
commission  of  crimes,  excepting,  of  course, 
such  cases  as  belong  to  the  protection  of 
infants,  where  a  dealing  with  an  infant  may- 
amount  to  a  crime,  an  exception  arising  from 
that     peculiar     jurisdiction   of    the   court," 

2  Swanston,  413;  but  the  court  will  still, 
as  between  individuals,  in  some  cases,  prevent 
the  destruction  of  property,  though  the  act 
contemplated  might  be  the  subject  of  action  or 
indictment ;  v.  infra,  p.  699. 

{b)  Heyn's  case,  2  Ves.  and  B.  182.  Ap- 
plications for  this  writ  were  common  before  ttie 
statute,  Reg.  L.  1575.  B.  fo.  335,  1576,  fo. 
79,  &c.  The  Lord  C.  &  M.  R.  have  each,  as 
before  observed,  a  general  power  to  keep  the 
peace  throughout  England,  and  to  take  se- 
curity for  it,  sup.  p.  357;  Burn's  Just.  iii.  p. 

3  ;   Judic.  Author,  of  M.  R.  p.  17. 

(c)  Lord  Hardw.  Hughes  v.  Trustees  of 
Morden  Coll.  1  Ves.  188,  9. 

{d)  Mitford,  p.  50. 

(e)  Mitford,  p.  40.  In  the  50th  Edw.  IIL 
the  Commons  prayed  that  the  Chancery  might 
in  cases  of  maintenance  and  champerty  grant 
a  writ  at  the  suit  of  the  party  to  recover 
damages,  which  was  denied  by  the  king, 
Reeves,  i.  457.  So  late  as  1788,  combination 
and  confederacy  was  recognised  as  giving  juris- 


diction to  the  Court  of  Chancery  ;  thus  in 
Powell  V.  Arderne,  1  Vern.  416,  confirmed  by 
Loyd  V.  Ratteray,  in  the  Exchequer,  1788, 
(Raithby's  note,)  a  demurrer  for  multifarious- 
ness was  overruled,  because  the  bill  charged 
combination  and  confederacy,  and  that  was 
not  answered.  Those  cases  have  since  been 
overruled,  but  now  a  special  charge  of  con- 
federacy must  be  answered  in  a  proper  case 
of  equitable  jurisdiction.  Maintenance  and 
champerty  are  said  to  be  obsolete  as  criminal 
offences,  see  5th  Report  of  Crim.  Law  Com. 
p.  34 ;  but  they  still  affect  civil  contracts, 
both  at  Law  and  in  Equity. 

(/■)  Sup.  p.  381.  Persons  were  admitted 
to  defend  as  well  as  to  sue  in  forma  pauperis, 
Choice  Cases,  Introd.  p.  41.  Lord  Keeper 
Egerton  ordered  a  vexatious  plaintiff  in  forma 
pauperis  to  be  whipped,  "  upon  the  Equity  of 
the  Stat.  23  Hen.  VIII.  c.  15,"  ibid. 

{g)  North'sLifeofGuildford,  i.  p.  187.  Sir 
H.  Seton  (p.  56)  observes  in  reference  to  the 
special  interference  in  behalf  of  the  poor  and 
defenceless  on  the  part  of  the  Court  of  Chan- 
cery, that  it  belongs  to  an  early  and  unsettled 
state  of  society,  and  in  the  progress  of  civi- 
lization might  gradually  be  dispensed  with. 
In  the  general  estimate  of  the  jurisdiction 
of  the  Court  of  Chancery,  the  utility  of  this 
part  of  its  jurisdiction  at  the  time  is  not  to 
be  lost  sight  of. 
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"which  are  attempted  to  be  effected  through  the  instrumentality  of  the 
law  itself,  as  will  be  more  fully  observed  hereafter  (a). 

Section  II. — Ancient  Jurisdiction  of  the  Court  of  Chancery  as  to 

Perjury. 

Before  the  statute  5  Eliz.  c.  9,  §  15,  gave  authority  to  the  judges  of 
the  different  courts  to  hold  jurisdiction  as  to  perjury  committed  in 
their  respective  courts,  the  Court  of  Chancery  used  to  take  cognisance 
of  perjury  committed  there,  under  its  extraordinary  jurisdiction,  by  ex- 
amining the  defendant  on  oath  ;  after  that  statute,  it  was  resolved  (b) 
by  the  judges  of  the  Common  Law  Courts,  that  the  Star  Chamber  only 
could  proceed  by  English  bill ;  and  that  in  the  Court  of  Chancery 
perjury  could  only  be  examined  into  by  Latin  bill,  and  common  law 
pleading.  In  proceedings  of  the  latter  kind,  on  issue  joined,  it  was 
tried  in  the  Court  of  King's  Bench,  according  to  the  ordinary  course 
on  the  common  law  side  of  the  court.  There  are,  however,  some 
English  bills  for  perjury  in  the  reign  of  Elizabeth.  Lord  Keeper 
Bacon,  12  Eliz.  declared,  that  it  did  not  belong  to  this  court  to  ex- 
amine into  perjury  (c).  This  jurisdiction,  with  the  rest  of  the  criminal 
jurisdiction  of  the  Court  of  Chancery,  was  abandoned,  when  it  was 
found  that  it  might  be  properly  left  to  the  ordinary  tribunals. 


(a)  "It  is  the  business  of  the  court,"  said 
LordTalbot,"to  relieve  against  offences  against 
the  law  of  nature  and  reason,"  as  against  op- 
pressive covenants,  though  not  strictly  illegal, 
Bosanquet  v.  Dashwood,  Cas.  temp.  Talb,  40. 

(t))  Dyer,  288  ;  Cromp.  51  b;  Choice  Ca.  92. 

(c)  He  dismissed  so  much  of  the  bill  as  re- 
lated merely  to  perjury,  12  Eliz.  Reg.  Lib.  B. 
Sir  George  Gary,  however,  has  reported  a 
case  where  the  bill  was  sustained,  Gary,  p.  90. 
97  ;  et  v.  ib.  107.     English  bills  for  perjury 


are  also  mentioned  byTothill,  p.  178,  p.  222, 
16  Eliz.  fo.  401.  In  Reg.  Lib.  A.  1573,  fo. 
251,  is  an  order,  that  a  person  who  had  been 
convicted  on  his  own  confession  of  having 
committed  perjury  in  a  proceeding  in  the 
Gourt  of  Chancery,  should  go  round  West- 
minster Hall,  with  a  paper  on  his  head  bearing 
the  inscription  "  for  wilful  perjury,"  and 
should  then  stand  in  the  Pillory,  and  after- 
wards be  taken  back  to  the  Fleet,  there  to 
remain  till  further  order. 


2  T  '2 
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THE  OBSOLETE  JURISDICTION  OF  THE  COURT  OF  CHANCERY  AS 
TO  CIVIL  RIGHTS  WHICH  ARE  NOW  COGNIZABLE  BY  THE 
COURTS  OF  COMMON  LAW. 

Section  I. — As  to  Questions  relating  to  Legal  Title  to  Real  Estate. 

Section  II. — As  to  Questions  relating  to  Personal  Demands — Contracts  entered  into 

beyond   Sea — Cases  which  afterwards  became  the  subject  of  Actions  on  the  Case 

(assumpsit). 


Section  I. — As  to  Questions  relating  to  the  Legal  title  to  Real  Estate — 
Introduction  of  the  Modern  Action  of  Ejectment. 

In  the  time  of  Henry  VIII.,  Mary,  and  Elizabeth,  the  Court  of 
Chancery,  following  perhaps  the  precedents  of  ancient  times,  did  not 
confine  its  jurisdiction,  as  regards  legal  rights,  to  cases  where  the 
course  of  justice  was  likely  to  be  obstructed,  or  where  a  sufficient 
remedy  could  not  be  obtained  by  the  ordinary  course  of  the  law(a).  Li 
these  reigns  suits  for  the  recovery  of  land,  particularly  of  copyholds 
on  strictly  legal  titles,  were  entertained.  On  the  hearing  of  these 
suits,  cases  for  the  opinion  of  one  of  the  Courts  of  Law,  or  of  some 
of  the  judges,  on  the  question  of  law,  were  usually  directed,  or  an 
order  was  made  for  a  trial  at  law ;  sometimes  special  directions  being 
given  as  to  the  mode  of  trial  (&).  On  the  opinion  or  verdict,  the  bill 
was  dismissed,  or  a  decree  was  made  for  quieting  the  possession  either 
in  favour  of  the  plaintiff  or  of  the  defendant  (c),  even  where  no  special 
circumstances  appeared  to  call  for  such  interposition  on  the  part  of 
the  court.  This  was  carried  to  such  an  extent  as  to  be  complained  of 
as  an  abuse  of  the  jurisdiction  of  the  court;  and  the  connivance 
of  the  judges  of  the  Court  of  Chancery  can  only  be  accounted  for  by 
reason  of  the  comparative  impotence  of  the  Courts  of  Law  in  enforcing 
their  judgments,  and  the  failure  of  justice  which  must  then  so  fre- 

(a)  In  the  Calendars  (ii.  p.  12)   there  is  a  dismissed,  Beck  v.  Hesill,  temp.  Hen.  VI. 
bill  filed  on  the  ground  that  the  plaintiff,  who  {b)  As  that  the  sheriff  should  return  an  in- 
had  had  a  judgment  against  him,  had  now  no  different  and  substantial  jury,  Reg.  L.  B.  1582. 
remedy  at  law,  but  by  writ  of  right,  "  the  fo.  278. 

sorest  and  costliest  writ,"  the  defendant  in-  (c)  »S'M/»-a,  p.  673,  Reg.  L.  B.  1572,fo.l32; 

sisted  on  the  stat.  4  Hen.  IV.  c.  23,  against  B.  1577,  fo.  132  ;  A.  1588,  fo.  106,  there  are 

disturbing  judgments  at  law,  and  the  bill  was  many  others. 
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quently  have  occurred  from  the  ignorance  and  prejudices  of  juries, 
and  the  other  evils  of  jury  trial  which  the  Courts  of  Common  Law  had 
then  no  power  effectually  to  correct.  Lord  Chancellor  Hatton  took 
occasion,  on  calling  Mr.  Clerke  to  the  degree  of  Serjeant,  on  the  20th 
June,  1587,  to  denounce  the  abusive  use  of  this  jurisdiction.  "I  find,"" 
said  he,  "  that  many  are  called  hither,  and  much  money  spent,  and  in 
the  end  their  causes  are  sent  to  the  law,  where  they  might  have  begun 
at  the  first  if  the  parties  had  been  well  advised  and  counselled.  We 
sit  here,"  said  he,  "  to  help  the  rigour  and  extremities  of  the  law.  The 
holy  conscience  of  the  Queen,  formatters  of  equity,  is,  by  her  Majesty's 
goodness,  in  some  sort  committed  to  me  ;  but  the  law  is  the  inheritance 
of  all  men"  {a);  however,  such  bills  are  to  be  found  for  many  years 
afterwards.  In  cases  where  the  plaintiff  might  clearly  have  had  an 
effectual  remedy  at  law,  if  the  defendant  did  not  plead  or  demur, 
but  suffered  the  cause  to  come  to  a  hearing,  so  that  all  the  expence 
was  incurred,  he  could  not  then  take  advantage  of  the  objection  ih). 

Use  of  the  Action  of  Ejectment. — The  use  of  the  action  of  ejectment  as 
a  means  for  trying  titles  under  the  common  consent  rule,  appears  to 
have  originated  from  the  practice  which  was  frequently  resorted  to  by 
the  Court  of  Chancery  in  the  cases  above  referred  to. 

It  was  usual  for  the  court  in  suits  relating  to  real  estate  on  legal 
titles,  to  direct  an  ejectment  to  be  brought,  and  the  defendant  was 
put  upon  terms  to  admit  entry  and  ouster.  In  one  case,  the  defendant 
on  the  trial  refused  to  do  so,  and  by  consequence  the  plaintiff  was  non- 
suited ;  the  court  punished  the  defendant  for  his  contempt,  by  ad- 
judging the  lands  in  controversy  to  the  plaintiff  (c). 

Section  II. —  Questions  relating  to  Personal  Demands. 

Contracts  entered  into  Abroad — Cases  which  afterwards  became  the  subject  of  Actions 

on  the  Case  (Assumpsit). 

There  are  also  numerous  instances  of  suits  in  regard  to  purely  legal 
demands  of  a  personal  nature,  in  which  it  is  difhcult  to  discover  any 
grounds  for  the  interference  of  the  Court  of  Chancery,  excepting  in 
the  hazards  attending  trial  by  jury.  The  plaintiffs  in  many  cases  ob- 
tained what  perhaps  they  souglit  in  preference  to  the  ordinary  remedy, 
from  apprehended  prejudices  on  the  part  of  the  jury,  the  influence 
of  the  defendant,  or  for  some  other  reason,   a  reference  to  an  arbi- 

(a)  Reg.   Lib.    B.    1586,   fol.   661.      This  (i)  Choice  Ca.  in  C.  p.  48,  L.  C.  Egerton. 

speech  has  been  adverted  to  before,  p.  406.  (c)  Temp.  Eliz,  Reg.  L.  B.  1569,  fo.  336. 
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trator  (a).  Thus  there  is  a  suit,  by  a  tailor's  widow  and  executrix,  to 
recover  the  amount  due  for  clothes  furnished  by  the  tailor.  The  suit 
was  referred  to  the  queen's  tailor,  to  report  what  was  due  ;  and  on  his 
report,  a  decree  for  payment  was  made  (b).  So  there  were  suits  for 
wages,  and  many  others  of  a  like  nature  (c). 

Contracts  entered  into  abroad. — Some  cases  have  been  noticed  as 
furnishing  the  grounds  of  a  still  existing  jurisdiction,  where  there  was  a 
claim  founded  on  legal  principles,  but  which  would  not  be  enforced  ac- 
cording to  the  course  of  procedure  at  law.  There  are  some  cases  of  a 
similar  character  which  are  to  be  classed  under  the  head  of  the  obsolete 
jurisdiction  of  the  Court.  Contracts  and  other  transactions  giving  a 
cause  of  action  not  of  a  transitory  nature,  which  happened  abroad, 
afford  an  instance  (c?).  In  such  cases  as  the  venue  must  have  been  laid 
at  the  place  where  the  contract  was  entered  into,  and  as  the  jury  could 
only  be  summoned  from  the  place  or  the  county  where  the  venue  was 
laid,  of  course  no  jury  could  have  been  summoned  in  such  cases  to  try 
the  question;  to  resort  to  the  Court  of  Chancery  was  therefore  at  that 
time  a  matter  of  necessity. 

Cases  which  afterwards  became  the  subject  of  Actions  on  the  Case. — 
The  jurisdiction  of  the  Court  of  Chancery  appears  to  have  been  anciently 
called  into  action  in  respect  of  executory  promises  and  implied  obliga- 
tions now  designated  under  the  name  of  assumpsits,  by  reason  of  the 
Courts  of  Law  not  having  at  first  acted  upon  the  statute  of  West- 
minster 2,  so  as  to  give  a  remedy  by  the  action  on  the  case,  in  cases 
intended  to  be  embraced  within  its  provisions ;  a  breach  of  promise  of 
marriage  was  one  of  the  cases,  for  which  no  remedy  could  then  be 
obtained  at  law(c).  It  appears  that  in  the  time  of  Edward  IV.  many 
suits  founded  on  equitable  assumpsits  were  still  institu-ted.  Fairfax,  who 
is  described  as  a  very  learned  judge  of  this  reign,  urged  that  the  action 
on  the  case  should  be  attended  to,  and  the  jurisdiction  of  the  Common 
Law  Courts  maintained,  for  that  subpoenas  would  not  then  be  so  fre- 
quently resorted  to(/).    His  advice  appears  to  have  been  followed,  and 

(a)  Some  of  these  suits,  indeed,  may  be  ex-  (b)  8  &  9  Eliz.  fo.  131,  ib.  195. 

plained  on  the  supposition  that  it  was  then  (e)  B.    1580,   fo.  128.     This  bill  was  dis* 

considered, as  it  was  in  the  Vice-Cbamberlain's  missed  only  because  it  was  within  the  juiisdic- 

Court  at  Chester   down    to  the  time  of   its  tion  of    the  Chamberlain  of  Chester.      The 

abolition,  that  an  allegation  that  plaintiff  was  apprehension  that  the  defendant  would  wage 

unable  to  prove  his  case,  without  a  discovery  his  law,  may  account  for  some  of  these  bills. 

from  the  defendant,  was  sufficient  to  sustain  (d)  In  Reg.  L.  4  &  5  Eliz.  fo.  232  there  is 

a  bill  for  a  legal  demand.     In  the  court  at  a  case  of  this  description. 

Chester,  when  the  defendant  denied  the  debt,  (e)  Y.  B.  8  Edw.  IV.  4  Fitz.  Spa.  7. 

the  plaintiff  was  still  permitted  to  prove  it.  (/)  Year  Book,  21  Edw.  IV.,  fo.  23,  "  Fair. 
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and  the  action  on  the  case  was,  as  we  have  seen  (a),  greatly  extended. 
The  Court  of  King's  Bench,  after  it  had  assumed  jurisdiction  in  these 
cases,  endeavoured,  as  before  observed,  to  establish  a  right  to  enjoin  a 
party  from  applying  to  the  Court  of  Chancery  in  cases  which,  in  the 
judgment  of  that  court,  were  properly  the  subject  of  an  action  on  the 
case  (6) ;  and  where  an  injunction  was  obtained  in  such  a  case  in  the 
Court  of  Chancery,  which  was  dissolved,  the  Court  of  King's  Bench, 
of  their  own  authority,  gave  compensation  to  the  plaintiff  for  the  delay, 
over  and  above  the  damages  given  by  the  jury(c).  But  there  were 
some  cases  in  which  it  was  admitted  that  it  was  still  necessary  for  the 
Court  of  Chancery  to  interfere  by  reason  that  the  Courts  of  Law  could 
not  give  a  remedy  by  action  on  the  ca,se{d);  even  down  to  the  reign  of 
Charles  I.  where  the  surety  had  paid  the  debt,  and  he  had  no  counter 
security  from  the  debtor,  it  seems  the  Court  of  Chancery  was  the  proper 
court  to  compel  the  debtor  to  reimburse  the  surety  (e). 


fax  justice  dit — que  plusors  de  ceux  matters 
poent  estre  converts  al  action  sur  le  case," 
Bro.  Consc.  21.  There  are  few  of  the  cases 
adverted  to  by  Fairfax  now  to  be  found  ;  one 
iemp.  Edw.  IV.  for  money  had  and  received, 
is  stated  C.  P.  Cooper  on  the  Records,  ii.  p. 
373,  with  answer  and  replication. 

(a)  Supra,  p.  243, 

(b)  Brooke,  Conscience,  21,  21  Edward  IV. 
23;  Cary  (Rep.  p.  4)  notices  a  case,  13  Edw. 
III.,  where  the  Court  of  King's  Bench  enjoin- 
ed parties,  by  prohibition  and  attachment,  from 
proceeding  in  the  Court  of  Chancery  to  in- 


terfere with  a  judgment  pronounced   in  that 
Court;   -S.  C.  Fitzherbert,  Prohibition,  21. 

(c)  Brooke,  Consc.  22,  21  Edw.  IV.  78,  pi. 
20 ;  et  V.  Brook,  Conscience,  16. 

(d)  "  If  one  has  no  writing  and  his  debtor 
dies  there  is  no  remedy  by  the  Common  Law, 
and  yet  in  Equity  the  creditor  shall  have  re- 
medy," per  Lord  C.  7  Hen.  VII.  12,  Bro. 
Consc.  8. 

(e)  Ford  v.  Slobridye,  Nelson  C.  R.  24  ; 
this  may  now  be  enforced  by  an  action  of  as- 
sumpsit. 
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JURISDICTION  ENTERTAINED  TO  REDRESS  IMPROPER  PRACTICES, 
AND  UNFAIR  ADVANTAGES  TAKEN,  BY  THE  PARTIES  TO  ACTIONS 
AT  LAW— BILLS  TO  CHANGE  THE  VENUE. 


In  ancient  times  any  species  of  fraud  or  improper  conduct,  on  the 
part  of  tlie  parties  to  actions,  in  conducting  legal  proceedings,  seems  to 
have  heen  relievable  in  the  Court  of  Chancery.  Thus  the  Chancellor 
held,  that  it  was  good  ground  for  a  subpoena  that  the  defendant  had 
brought  his  action  and  laid  the  venue  in  a  different  county  to  that  in 
which  the  transaction  took  place,  thereby  depriving  the  defendant  of 
the  advantages  he  would  otherwise  have  had  for  his  defence  («).  So 
where  in  quare  impedit,  brought  by  two  coparceners,  one  counted /az^a; 
count,  per  covin  with  the  defendant,  it  was  held  that  the  other  was 
entitled  to  a  subpoena  to  compel  her  coparcener  to  join  in  her  count  (Z>). 
In  one  case  the  court  relieved  a  merchant  of  Venice  from  the  conse- 
quences of  the  defendant  having  waged  his  law,  that  is  discharged  him- 
self by  his  own  oath  and  that  of  his  co-jurors,  in  an  action  for  recovery 
of  money,  he  having  in  his  answer  admitted  that  he  had  received  the 
money,  and  that  he  had  not  repaid  it  (c).  This  interference  of  the  Court 
of  Chancery  no  doubt  had  its  effect  in  causing  this  ancient  mode  of 
proof,  which  the  courts  of  law  could  not  and  the  legislature  would  not 
repress,  to  go  into  disuse. 

When  from  the  connexions  of  a  party  to  an  action,  his  influence  with 
the  returning  ofiicer,  or  from  any  improper  practices,  a  fair  trial  was 
not  likely  to  be  obtained,  the  court  interfered  by  injunction  to  restrain 
the  trial  until  proper  measures  were  taken  for  insuring  a  fair  trial  {d). 


(a)  Brooke,  Conscience,  2, 9  Edward  IV.  2;  (c)  Cal.   120-122,   temp.  Hen.  VIL     The 

Cary,  p-  3  ".  C.  P.  Cooper,  App.  517  ;  Cal.  vol.  bill  also  sought  that  the  defendant  should  be 

i.  p.  lis,   temp.    Rich.    III.     This   was  good  punished  for  the  perjury. 

ground  at  law  for  removing  a  cause   from  the  (d)  Reg.  L.  B.  1659,  fo.  150  ;  so  in  Scrope 

County  Court.     The  stat.  6  Richard  II.  c.  2,  v.  Metcalfe,  Reg.  L.  36,  37,  Hen.  VIII.  the 

had  been  made  to  provide  against  this  abuse  court  directed   Common  Law  writs  to  issue  to 

in  actions  of  debt,  indifferent    persons,    not    to    the    Sheriff    or 

(i)  Brooke,  Conscience,   12,   6  Edw.  IV.  Coroner,  according  to  the  usual  course,  they 

]0.  being  related  to  one  of  the  parties. 
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In  one  case,  on  a  petition  preferred  to  the  Queen,  shewing  that  the 
plaintiff  was  not  likely  to  have  an  indifferent  trial  in  the  county  of 
Chester,  an  order  was  made  by  the  Chancellor  for  a  trial  in  another 
county  (notwithstanding  a  decree  of  dismissal  founded  on  the  matter 
not  being  within  the  jurisdiction),  under  the  Queen's  express  command 
that  the  cause  should  be  re-heard  in  this  court  (a).  This  interference 
of  the  Queen  by  way  of  appeal,  however  inconvenient  from  Ms  irre- 
sponsible nature,  was  however  strictly  in  accordance  with  principle, 
there  being  then,  as  we  have  seen,  no  regular  court  of  appeal  from  the 
Chancellor  {h). 


{a)  Reg.  Lib.  B.  1587,  fo.  623,  Rachedala 
V.  Jee.  In  one  case  the  jurisdiction  assumed  by 
the  court  to  correct  the  effects  of  fraudulent  or 
improper  practices,  at  law,  was  attempted  to 
be  made  the  instrument  of  fraud  in  the  follow- 
ing way  : — A  bill  was  filed  against  the  Sheriff 
alleging  that  he  had  corruptly  impannelled 
a  jury  on  the  nomination  of  the  Earl  of 
Leicester,  on  a  trial  relating  to  some  lands. 
The  Queen  had  recovered  the  lands  in  the  ac- 
tion, and  granted  them  to  the  Earl  of  Leicester. 


The  defendant  coUusively admitted  the  corrup- 
tion, and  the  plaintiff  carried  the  proceedings 
to  be  exemplified  with  a  view  to  impeach  the 
trial,  and  thus  defeat  the  Earl  of  Leicester's 
title.  On  the  discovery  of  the  fraud  subpoenas 
were  issued  for  the  examination  of  the  parties 
concerned  in  this  collusive  proceeding,  and 
their  solicitor,  on  interrogatories,  with  a  view 
to  their  condign  punishment,  Reg.  L.  A,  1594, 
fo.  282. 

(i)  V.  supra,  p.  ^93. 
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THE  REGULATION  OF  APPRENTICES. 

Amongst  other  matters  which  the  Court  of  Chancery  interfered  with 
in  those  days,  was  the  conduct  of  apprentices,  where  the  statutes  then 
in  force  did  not  afford  any,  or  what  was  considered  to  be  an  effectual 
means  of  correcting  their  irregularities  or  misbehaviour  (a).  In  the 
3  &  4  Philip  and  Mary  is  a  bill  in  which  the  plaintiff  complained  that 
his  apprentice,  Whitney,  had  run  away,  and  was  harboured  by  one 
Robert  Berverley,  to  the  great  loss  of  the  plaintiff.  Robert  Berverley 
was  sent  for  to  appear  before  the  Lord  Chancellor,  and  on  his  appear- 
ance he  was  enjoined  by  the  Lord  Chancellor,  that  if  the  apprentice 
should  at  any  time- thereafter  resort  to  his  house  or  come  to  his  com- 
pany, that  he  should  bring  the  said  apprentice  to  the  Lord  Chancellor, 
to  the  intent  that  on  the  examination  of  the  matter  such  further  order 
should  be  taken  as  by  equity  and  conscience  should  be  thought  meet  and 
convenient  {h). 

(a)  5  Eliz.  c.  4.    There  have  been  many  {b)  Richards  v.  Whitney,  3  &  4  Phil.  &  M., 

sabsequent  statutes,  see  Burn's  Justice,  title      fo.  198,  Heath,  A.B.  of  York  was  Chancellor. 
Apprentices. 
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CHAPTER  V. 

ABANDONMENT  OF  THESE  SEVERAL  HEADS  OF  JURISDICTION, 

AND  THE  REASONS. 

The  foregoing  are  the  principal  instances  of  what  may  be  called  the 
obsolete  jurisdiction  of  the  Court  of  Chancery  in  regard  to  civil  rights 
and  liabilities.  By  reason  of  the  improvement  in  the  administration 
of  justice  in  the  ordinary  courts,  and  the  extension  of  the  action  on 
the  case,  the  necessity  for  the  interference  of  the  Court  of  Chancery 
in  these  cases  has  long  since  ceased,  and  the  general  principle  which 
we  have  before  noticed,  which  was  always  recognised  in  theory, — that 
where  there  is  claim  in  respect  of  a  legal  right  or  liability,  and  the 
remedy  at  law  is  appropriate  and  effectual  on  the  one  hand,  and  there 
is  no  obstruction  to  a  valid  defence  at  law  on  the  other,  the  Court  of 
Chancery  will  not  interfere, — may  now  be  considered  as  completely 
established  (a). 

In  actions  on  contracts  entered  into  abroad,  a  legal  fiction  has  been 
resorted  to  in  the  courts  of  law,  namely,  laying  the  venue  by  a  videlicet ; 
for  instance,  by  stating  the  transaction  to  have  taken  place  at  Calcutta 
or  elsewhere,  videlicet  in  the  ward  of  Cheap  in  the  county  of  Middlesex  ; 
so  that  the  necessity  for  the  exercise  of  the  Jurisdiction  of  the  Court 
of  Chancery  in  such  cases  has  been  superseded  (5). 

Bills  for  changing  the  venue  in  actions  at  law,  on  the  ground  that  the 
action  could  not  properly  be  tried  where  laid,  are  noticed  so  late  as 
1684,  in  the  time  of  Lord  Keeper  North.  In  Sir  William  Tyrringham's 
case,  he  being  so  powerful  that  right  could  not  be  had  against  him  in 
the  county  of  Bucks,  the  venue  was  changed  upon  a  bill  filed  for  that 
purpose  only  (c).  Here  perhaps  we  see  the  last  remains  of  the  ancient 
jurisdiction  to  assist  the  weak  against  the  strong  in  questions  purely 
of  legal  cognisance.  However  the  courts  of  law  have  long  since  taken 
to  themselves  the  jurisdiction  which  was  formerly  exercised  by  the 
Court  of  Chancery  in  changing  the  venue,  so  that  the  jurisdiction  of 
the  Court  of  Chancery  on  this  head  also  has  become  obsolete,  except- 
ing as  regards  issues  tried  under  its  own  directions. 

(a)  Y.sup.  p.  408.     Lord  Loughborough,  vent  multiplicity  of  suits  or  irreparable  mis- 

C.  in  Williams  v.  Lord  Lonsdale,  3  Ves.  757,  chief;  see  as  to  the  last,  Hanson  v.  Gardiner, 

inquired  whether   any  case   could   be    found  7  Ves.  308.  310,  Lord  Eldon  ;  Haigh  v.  Jag- 

vehere  a  person  having  a  legal  estate  and  only  gar,    2    Coll.    235-6    (1845),    V.    C.  Knight 

the  legal  estate,  could  come  into  this  court  for  Bruce  ;   all  of  which,  with  their  several  modifi- 

any  purpose  ;   perhaps  the  only  instances  are,  cations,  will  be  considered  hereafter, 

for  discovery,  to  perpetuate  testimony,  to  quiet  {b)  See  Tidd's  Practice,  4  ed.  363. 

possession  after  repeated  trials,  and  for  an  in-  (c)  See  1  Vernon,  439. 
junction  to  restrain  waste  or  trespass  to  pre- 
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As  regards  the  general  jurisdiction  which  the  Court  of  Chancery 
exercised  in  early  times  in  regard  to  executory  promises  and  implied 
obligations,  or  assumpsits,  that  also  became  in  great  part  unnecessary. 
As  the  principles  of  equity  administered  by  the  Court  of  Chancery 
became  better  understood,  they  were  gradually  adopted  and  applied 
by  the  courts  of  common  law  (a)  as  governing  principles  in  the  action 
of  asswnpsit,  (which  was  in  fact,  as  we  have  seen,  a  creation  founded 
on  equitable  principles)  so  as  to  supersede,  to  a  considerable  extent, 
the  necessity  for  the  continued  interference  of  the  Court  of  Chancery; 
indeed,  as  before  observed,  there  is  scarcely  an  equitable  principle 
which  prevails  in  the  Court  of  Chancery  that  has  not  long  since  been 
adopted  and  acted  upon  in  tliat  description  of  action  {b). 

In  leaving  such  cases  to  the  law,  the  Court  of  Chancery  has 
departed,  in  a  great  measure,  from  the  general  rule  (c)  by  which  it  has 
been  governed,  of  retaining  its  original  jurisdiction,  though  the  courts 
of  law  may  have  assumed  or  obtained  an  equitable  jurisdiction. 

The  introduction  of  the  practice  of  granting  neio  trials  in  the  courts 
of  law  must  have  greatly  conduced  to  supersede  the  necessity  for  the 
interference  of  the  Court  of  Cliancery  in  regard  to  questions  of  legal 
cognizance,  as  the  want  of  it  must  have  imposed  that  necessity.  The 
first  instance  to  be  met  with  in  any  book  of  legal  authority  of  a  new 
trial,  with  reference  to  the  merits  of  the  case  on  the  evidence,  is  in  the 
year  1665,  temp.  Charles  II.  (d).  It  is  admitted  that  trials  by  jury 
in  civil  cases  could  not  now  subsist  (e)  without  a  power  residing  some- 
where to  grant  new  trials ;  misconduct,  mistake,  surprise,  and  pre- 
judice (/),  and  the  other  grounds  of  failure  which  are  now  provided 
against  by  this  expedient,  must  have  operated,  to  say  the  least,  equally 
in  ancient  times  as  now,  and  this  consideration  must,  as  has  before 
been  observed,  have  induced  the  Court  of  Chancery  to  take  to  itself 
the  decision  of  legal  questions  in  many  cases  which  now  appear  to 
have  been  beyond  the  legitimate  bounds  of  its  jurisdiction. 

(a)  See  Mitford^  p.  112,  note  (q),  and  sup.  tribunals  for  determining  cases  depending  upon 
p.  245.  promises  or  contracts  of  the  description  which 

(b)  "  When  the  subject  matter  is  such  as  are  now  designated  under  the  term  assumpsit, 
requires  to  be   determined  secundum  ceqmim  and  not  the  Court  of  Chancery. 

ef  bonum,  as  generally  upon  actions  on  the  (c)   See  Lord  Eldon's  judgment,  Kemp  v. 

case,  the  judgments  of  the  courts  of  law  are  Prior,  7  Ves.  249,  250. 

guided  by  the  most  liberal  equity,"  3  Bla.  (d)  Sty.  Rep.  462.  466,  new  trials  in  eject- 
Corn.  436;  and  see  Stratton  v.  Rastell,  2  ment  were  not  permitted  even  then,  because 
T.  R.  370,  Cowp.  Rep.  7  74.  793  i  and  Pasley  the  verdict  in  ejectment  was  not  conclusive, 
V.  Freeman,  3  T.  R.  65  ;  &  v.  supra,  p.  247.  2  Salk.  648  ;  so  that  the  winner  was  always  at 
It  would  appear  from  the  case  of  Sutton  v.  the  risk  of  another  action  being  brought. 
Errington,  22  Eliz.  Caiy,  139,  that  the  courts  (e)  Tidd's  Pract.  p.  800,  4th  ed. 
of  law  were  then  considered  to  be  the  proper  (/)  Tidd's  Pr.  ubi  sup.  Lush's  Pr.  ii.  530. 
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CHAPTER  VI. 

JURISDICTION   OF  THE   COURT   OF  CHANCERY  AS  TO  WILLS   AND 
AS  TO  DIVORCE— ADMIRALTY  JURISDICTION. 

It  remains  only  to  notice  the  obsolete  jurisdiction  of  the  Court  of 
Chancery  as  to  wills  and  as  to  divorce.  The  Court  of  Chancery, 
besides  interfering  in  regard  to  the  payment  of  legacies,  a  jurisdiction 
which,  as  before  mentioned,  it  has  retained,  appears  to  have  assumed 
under  its  ecclesiastical  chancellors,  a  concurrent  jurisdiction  with  the 
Ecclesiastical  Courts  to  decide  as  to  the  validity  of  wills  of  personal 
estate  where  they  were  impeached  as  having  been  unduly  obtained. 

As  regards  ivills  of  real  estate.  So  long  as  real  estate  not  devisable 
by  custom,  could  only  be  the  subject  of  devise  by  first  constituting  a 
fidei  commiss,  or  trust,  the  Court  of  Chancery  was  the  only  court  which 
could  have  held  jurisdiction  as  to  wills  of  this  description.  After  the 
Statutes  of  uses  and  of  wills  had  been  passed,  devises  of  real  estate,  as 
we  have  seen,  came  under  the  cognisance  of  the  courts  of  common  law. 
But  for  a  time  the  Court  of  Chancery  appears  to  have  retained  juris- 
diction to  decide  on  the  validity  of  wills  which  were  impeached  as 
having  been  obtained  by  fraud  or  improper  practices.  Instances  are 
to  be  found  in  the  reign  of  Elizabeth  and  James  I.  (a). 

The  Court  of  Chancery  also  appears  to  have  exercised  jurisdiction 
to  apply  its  equitable  doctrines  to  devises  without  disturbing  the 
will.  Thus  devises  which  were  void  at  law  by  reason  of  a  misrecital, 
or  on  other  grounds  which  brought  into  operation  the  equitable  doc- 
trines of  the  Court  of  Chancery  in  regard  to  accident  and  mistake,  were 
"  holpen  in  equity  "  (6),  probably  by  converting  the  legatee  or  devisee 
into  a  trustee ;  and  frauds  and  mistakes  in  regard  to  the  insertion  of 
particular  clauses  in  a  will  were  in  some  cases  corrected  (c).  But  it 
is  evident  that  even  in  the  reign  of  Elizabeth,  the  doctrines  of  the 
courts  of  law  and  of  the  Court  of  Chancery  in  regard  to  what  should 
be  considered  to  be  a  valid  devise  of  lands  had  become  assimilated, 
and  that  it  was  considered  that  the  trial  of  the  validity  and  effect  of  a 
devise  of  a  real  estate  properly  belonged  to  the  courts  of  common 
law  (f/). 

(a)   Reg.  L.   1590,  A.  fo.   457,  a   will  of  (e)  Reg.  Lib.  38  Eliz.  fo.  698  A. 

personal  estate  ;  20  Jas.  I.  A.  fo.  222,  Toth.  p.  (d)   In  a  case  which  took  four  days  in  hear- 

285-6,  ed.  1671.  ing  in  which  it  was  established  to  the  satisfac- 

(fi)  Gary,  p.  79,  ed.  1649  ;  6  Car.  I.,  Toth.  tion  of  the  court  that  a  condition  annexed  to 
286. 
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It  was  equally  settled,  at  least  in  the  time  of  Charles  I.,  that  the 
jurisdiction  to  decide  on  the  validity  of  wills  of  personal  estate,  on 
whatever  grounds  they  might  be  impeached,  belonged  to  the  Ecclesi- 
astical Courts  alone  (a),  and  such  is  the  modern  doctrine ;  however, 
a  person  who  may  have  a  good  title  at  law  under  a  will,  may  in 
some  cases  be  converted  into  a  trustee  for  another  by  the  applica- 
tion of  the  equitable  doctrines  of  the  Court  of  Chancery  (b). 

Divorce. — Tothill,  in  his  Transactions  of  the  Court  of  Chancery  (c), 
states  that  there  are  on  the  rolls  of  the  court  two  decrees  for  divorces 
(but    of    what    description    he    does    not    mention),    in    the    time    of 
Henry  VIIL,  and  two  in  the  time  of  Elizabeth,  after  verdicts  in  the 
Court  of  Queen's  Bench,  I  presume  for  adultery.     I  have  been  unable 
to   discover  them,  even   with  the  help  of  Mr.  Munro.     It  is  not  un- 
likely, however,  that  the  Court  of  Chancery,  under  its  clerical  chan- 
cellors,   exercised  jurisdiction    to  decree  a   divorce  a    vinculo   matri- 
monii;  that  jurisdiction  is   exercised    by  the  Court   of  Chancery  in 
America  (d),    it   was    in    all    probability    carried    over    there    from 
England.     At  the  time  we  are  speaking  of,  and  down  to  the  passing 
of  the  Marriage   Act,   6  &    7  Will.  III.,  c.  6,  the  legal   validity   of 
marriages  depended  entirely  on  .the  doctrines  of  the  Ecclesiastical 
Courts,  and  these  courts  possessed  the  power  of  decreeing  the  perform- 
ance of  contracts  of  marriage  (e),  as  well  as  of  pronouncing  a  decree  for 
a  divorce. 

There  is  a  suit  in  Chancery  very  like  a  suit  for  the  specific  perform- 
ance of  a  contract  on  the  part  of  the  relations,  for  a  marriage  between 
two  young  persons,  members  of  the  respective  families  of  the  Booths 
and   the  TrafFords,   of  Cheshire,   A.  D.   1573,  which  the  Queen  per- 


a  devise  of  real  estate  in  a  will  had  been 
inserted  by  fraud,  and  contrary  to  the  direc- 
tions of  the  testator,  the  plaintiff'  was  decreed 
to  restore  the  possession  of  the  premises  to  the 
defendant,  and  suffer  him  peaceably  to  enjoy 
them  during  his  life,  until  the  plaintiff  should 
recover  them  at  law ;  and  in  the  event  of  his 
bringing  an  action  for  that  purpose,  it  was 
not  to  be  tried  in  the  county  of  Southampton, 
but  to  be  tried  at  bar  in  the  K.  B.  or  C.  P. 
Reg.  L.  1589,  A.  fo.  295.  There  are  decrees 
recognising  the  principle  stated  in  the  text, 
15  Eliz.  Reg.  L.  1573,  A.  fo.  7  &  fo.  89 ;  & 
1584 ,  A.fo.  20 1 .  Sir  C.  Hatton  was  Chancellor, 
who,  as  we  have  seen,  was  averse,  in  all  cases, 
to  entertain  jurisdiction  on  legal  questions. 

In  a  case,  Reg.  Lib.  1604,  B.  fol.  941, 
where  it  was  plain  at  the  hearing  that  the 
question  would  be  will  or  no  will,  an  issue 


devisavit  vel  non  was  directed,  but  judgment 
was  to  be  stayed  till  the  court  made  order  on 
the  subject,  and  see  Tothill,  p.  286,  ed.  1671, 
case  temp.  10  Jas.  I. ;  v.  supra,  Construction 
oj"  Deeds,  Sfc. 

(a)  Tothill,  ubi  tup. 

(b)  As  in  a  case  where  a  person  has  made 
a  promise  to  the  testator,  on  the  faith  of  which, 
the  devise  was  made  to  him,  or  the  testator 
has  omitted  to  make  a  will,  see  Adlington  v. 
Cann,  Barnardist.  130,  Strickland  x.  Aldridge 
9  Ves.  519,  Lord  Eldon  ;  &  Chamberlaine  v. 
Chamberlaine,  2  Freeman,  34,  &  1  Cox  414. 

(c)  P.  61,  ed.  1649;  p.  124,  ed.  1671. 

(d)  See  Parkes'  New  York  Revised  Statutes, 
p.  76. 

(e)  2  Rop.  Husb,  &  W.  Append.  445-6 ; 
and  see  Reg.  v.  Milles,  Dom.  Proc.  Feb. 
1843,  vii.  Jurist,  912. 
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sonally  commanded  the  Lord  Keeper  to  take  cognisance  of,  and  under 
his  directions  the  marriage  took  place. 

It  is  hardly  necessary  to  say  that  the  Court  of  Chancery  does  not 
now  entertain  jurisdiction  in  regard  to  the  matrimonial  contract; 
it  belongs  to  the  Ecclesiastical  Court  and  the  Legislature. 

The  Court  of  Chancery  also  in  ancient  times  exercised,  concurrently 
with  the  Admiralty,  a  jurisdiction  in  respect  of  depredations  on  the 
seas,  which  is  now  exercised  by  the  Court  of  Admiralty  alone.  "  And," 
says  Lord  Nottingham,  in  one  of  his  judgments,  published  by  Mr. 
Swanston,  "first,  I  observed  that  this  cause  was  properly  in  Chancery 
upon  many  accounts,  not  only  as  it  was  a  scire  facias  to  repeal  letters 
patent,  but  as  it  was  a  cause  of  state ;  and  likewise  as  it  was  a  marine 
cause,  and  did  concern  depredations  on  the  sea,  in  which  cases  the 
Chancery  as  well  as  the  Admiralty  hath  a  clear  jurisdiction,  and  this 
appears,  by  what  was  said  in  Peter  Blad''s  case  (26  Car.  H.  1678),  and 
by  many  records  and  precedents  cited  in  my  Parliament  MSS.,  tit. 
Admiralty  and  tit.  Chancery,  and  is  most  expressly  so  settled  and 
enacted  in  a  statute  not  printed,  viz.  31  Hen.  VL  (a)."  This  concludes 
what  I  have  thought  it  necessary  to  state  in  regard  to  the  Obsolete 
Jurisdiction  of  the  Court  of  Chancery. 

(a)  Re*  V.  Carew,  3  Swanston  670;  et  v.  and  the  Stat.  27  Edw.  III.  stat.  2,  ch.  13,  and 
Bonodyn  v.  Arundell,  Cal,  i.  p.  38 ;  Earl  of  31  Hen.  VI.  ch.  4,  which  gave  to  the  Chan- 
Shrewsbury  v.  Coland, ib.i.  40.  temp.  Hen.  VI.,      cellor  a  special  jurisdiction  over  such  matters. 


'04      Substitution  of  Courts  of  Laic  for  the  C.  of  Chancery — Mandamus. 


CHAPTER  VII. 

THE  QUESTION"  TVHETHER  OTHER  PORTION'S  OF  THE  JURISDIC- 
TION OF  THE  COURT  OF  CHANCERY  MIGHT  BE  REMOVED  TO 
THE  COURTS  OF  COMMON'  LAW  CONSIDERED. 

Mr.  Justice  Blacksfooe  (a) — and  other  writers  have  adopted  in  part 
at  least  the  same  opinion — appears  to  have  considered  that  much  of 
the  jurisdiction  winch  the  Court  of  Chancery  has  retained,  might  have 
been  safely  and  properly  transferred  to  the  courts  of  common  law. 
*•'  With  a  little  accuracy,"  says  that  elegant  and  usually  profound  writer, 
"  on  the  part  of  the  clerks  of  the  Chancery,  and  a  little  liberality  in  the 
judsres,  by  extending  rather  than  narrowing  the  effects  of  the  writs 
given  by  the  provisions  of  the  stat.  Westminster  2,  all  the  purposes 
of  a  court  of  equity  might  have  been  effected  excepting  that  of  ob- 
taining a  discovery  by  the  oath  of  the  defendant "  (6).  But  to  effect 
this  object,  and  indeed  this  is  to  be  collected  from  Sir  W.  Blackstone's 
own  observations,  alterations  must  have  been  made,  amounting:  to  re- 
construction,  in  the  forms  of  proceeding  in  the  common  law  courts, 
and  particularly  as  regards  the  unaccommodating  nature  of  their  plead- 
ings and  judgments  (c).  If,  indeed,  the  several  courts  of  common  law 
had  adopted  and  extended  the  proceeding  by  3iaxdamus  {d),  which  has 
long  been  exercised  by  the  Court  of  Queen's  Bench  in  regard  to  public 
rights,  and  which  is  now  put  in  practice  as  resrards  railway  companies 
in  particular  with  the  most  beneficial  effects,  and  had  applied  it  to 
private  rights,  they  might  perhaps  through  its  means  have  enforced 
the  specific  performance  of  contracts,  and  they  might  also  by  the  same 
means  have  exercised  much  of  the  preventive  jurisdiction  of  the 
Court  of  Chancery  ;  that  is,  they  might  have  had  each  to  this  extent  a 

(a)  Comm.  iiL  p.  52.  wall   of    a   hotue   that   had   been   damaged. 

(*)  3  Bla-  Comm.  ubi  gtqt.  Retina  t.  Pomford,  vii.  Jurist,  p.  767,  which 

(c)  Original  writs  with  some  exceptions  is  going  rather  farther  than  the  Court  of 
hare  heea,  as  before  noticed,  abolished  in  Chancery  has  ever  affected  to  do :  however, 
England,  by  stat.  3  &  4  Will.  IT.  c.  27,  §  36  ;  it  was  discharged.  A  history  of  the  jarisdic- 
and  proceedings  by  summons  have  been  sub-  tion  by  mandamos  may  be  seen  in  the  same 
stitnted;  buttlieaeaiegoTeniedbytbe  ancient  Tolomeof  the  Jurist,  No.  353,  p.  357:  and  the 
doctrines:  aD.  the  odier  forms  down  to  jndg-  nature  of  the  modem  exercise  of  the  joris- 
ment,  with  some  modifications,  remain  as  be-  diction  may  be  learned  by  turning  to  the  late 
fore.  case  of  Regina  \.  Eastern  Couniies  Railway 

(d)  In  1843  a  mle  was  obtained  for  a  man-  Company,  1  Xichol,  H.  &  Carrow's  Hep.  p. 
damns  to  compel  a  person  nnd«-  the  Building  509  ;  and  see  Warren's  Law  Studies,  p.  316, 
Act  io  restore  the  paintimg  and  papering  of  a  317,  &  604. 
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Court  of  Chancery  within  themselves.  Possibly,  also,  the  courts  of 
common  law,  following  the  advice  of  Fairfax  (a),  as  has  been  attempted 
in  Pennsylvania,  by  means  of  giving  excessive  damages,  and  prescribing 
the  terms  on  which  they  should  be  remitted,  might  have  enforced,  in  a 
manner,  the  specific  performance  of  contracts;  but  such  a  jurisdiction 
must  have  been  confined  to  very  simple  cases,  for  it  would  have  been 
impossible  for  the  courts  o^  law  to  have  entered  into  the  investigation 
of  titles;  a  task  which  is  diiEcult  enough,  in  many  cases,  even  with, 
the  advantages  which  the  machinery  of  the  Court  of  Chancery  affords 
for  that  purpose.  So,  as  has  also  been  effected  by  the  Pennsylva- 
nians  {I),  the  courts  of  common  law  might  have  assumed  juris- 
diction as  to  trusts  of  real  estate,  by  moulding  the  action  of  ejectment 
so  as  to  accommodate  it  to  the  recovery  of  estates  held  on  trusts  ex- 
press and  by  construction  of  law.  Other  contrivances  might  perhaps 
be  suggested,  by  means  of  which  other  subjects  now  within  the  juris- 
diction of  the  Court  of  Chancerv  might  be  brought  within  the 
range  of  the  jurisdiction  of  the  ordinary  courts.  But  the  transfer  of 
any  portion  of  the  subjects  of  jurisdiction  of  the  Court  of  Chancery 
to  the  courts  of  common  law,  as  at  present  constituted,  even  if  it 
could  be  effected,  would  do  little  towards  diminishing  the  gradually 
increasing  resort  to  the  Court  of  Chancery  which  we  discover  in  mo- 
dern times.  The  great  cause  of  this  increased  resort  to  the  Court  of 
Chancery  (c)  is  the  immense  increase  in  the  demands  of  mankind,  from 
their  immensely  extended  transactions  and  the  diffusion  of  property, 
for  a  commodity  which  is  not  and  never  has  been  provided  by  courts 
of  law,  and  which  is  and  always  has  been  exclusively  provided  by 
courts  of  equity — administrative  and  protective  ]\xr\s^vndiit'nce.  It  is  clear 
heyoud  dispute,  that  if  all  the  suhject-matters  which  are  now  excluded 
from  the  jurisdiction  of  courts  of  law  had  been  thrown  open  to  them, — 
if  actions  had  been  sustainable  for  the  amount  of  a  legacy,  or  the  pos- 
session or  proceeds  of  a  trust-estate,  and  if  the  construction  of  legacies 
and  trusts  had  been  determinable  by  common  law  judges,  still  the  de- 
mands upon  courts  of  equity  for  the  discharge  of  their  administrative 
functions,  wherever  those  functions  were  needed,  or  even  desirable, 
would  not  the  less  have  increased  ;  because  those  functions  were  not  in- 

(a)  Y.  B.  21  Ed.  IT.  p.  23.  of  Xew  York,  to  which  I  have  had  occasion 

{b)  The  judicial  polity  of  the  other  states      to  refer  in  a  former  pa 


iiC. 


of  North  America,  which  has  been  the  subject  (c)   I    am  repeating  the    ser.rlnients.    =::d 

of  many  important  provisions  of  their  respec-  partly  transcribing  the  words  of  the  late  Mr. 

tive  legislatures,  opens  a  most  interesting  field  Park,  Professor  of  Law  at  King's  Colle§«,  who 

of  inquiry :  but  time  will  not   admit  my  en-  had  deeply    considered  this  Subject.     Admi- 

tering  upon  it  at  present,     I  need  not  say  niiiraiire  is  here  used  in  conlradiitinction  to 

that  ]Mr.  Parkes.  who  is  well  conversant  with  retributive. 
this  subject,  has  published  the  revised  statutes 
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eluded  in  the  very  constitution  of  the  Courts  of  Law  (the  functions  of 
which  are  judicial  and  retributive  only),  nor  have  they  ever  had  any  ma- 
chinery for  dispensing  them.  A  court  of  law  may  find  a  verdict,  and 
may  pronounce  a  judgment  for  a  plaintiff;  and  it  may  and  does  award 
him  processes  of  execution  against  the  defendant,  it  being  assumed  that 
he  will  be  able  to  make  those  processes  available  :  but  it  cannot  im- 
pound the  fund  ;  it  cannot  take  the  administration  of  a  trust,  or  of  a 
testator's  estate,  into  its  own  hands  ;  it  cannot  watch,  superintend,  and 
direct,  de  die  in  diem,  and  de  anno  in  annum,  the  actions,  tlie  pro- 
ceedings, and  the  contrivances  of  an  array  of  numerous  defendants ; 
it  cannot  stay  their  hands,  and  restrain  by  actual  interference,  or  the 
appointment  of  a  substitute  of  its  own,  their  wrongful  or  injurious  acts. 
For  all  these  purposes,  as  well  as  for  compelling  a  discovery  upon 
oath  from  the  defendants  of  the  facts  which  are  to  constitute  the 
plaintiff's  case,  and  many  others,  resort  must  be  had,  and  can  only 
be  had,  to  the  administrative  courts.  It  requires  no  great  penetration 
to  perceive,  that,  in  a  great  majority  of  cases,  these  administrative  func- 
tions are  the  only  really  effectual  ones  for  the  purposes  of  justice,  or 
for  the  purposes  of  safety,  and  that,  exactly  in  proportion  as  the  busi- 
ness of  mankind  becomes  more  complicated,  their  fraudulent  inventions 
more  fortified,  and  the  power  of  eluding  ordinary  justice  more  prac- 
tised, must  the  demand  for  the  functions  of  extraordinary  justice  and 
administrative  control  be  more  extended.  It  is  the  known  and  experi- 
enced imbecility  of  the  resort  to  the  ordinary  courts,  and  their  failure  in 
administrative  power  to  secure  justice  to  their  suitors,  which  in  modern 
times  has  brought  so  many  of  those  suitors  to  the  court  of  the  Chan- 
cellor. The  common  cases  of  injunctions  to  stay  waste,  to  restrain 
ruinous  damage  to  partnership  property,  and,  the  violation  of  patents 
and  of  copyright,  may  be  taken  as  examples.  The  imbecility  of  actions 
for  damages  at  common  law,  with  a  defendant  intrenched  in  all  the 
contrivances  of  fraud  to  set  execution  for  damages  at  defiance,  is  ap- 
parent. In  this  and  all  similar  cases,  who  would  not  prefer  the  direct 
interference  of  the  administrative  to  the  often  vain  retribution  of  the 
judicial  tribunal  ?  In  the  several  cases  yet  supposed,  such  only  have 
been  selected  as  either  have,  or  might  have,  a  concurrent  retributive 
remedy  (effectual  or  ineff'ectual)  at  law:  cases  upon  which  some  ver- 
dict or  judgment  might  pass  from  courts  constituted  like  them  for 
retributive  purposes  only.  But  a  large  portion  of  the  business 
of  the  Court  of  Chancery  is  dispensive  or  administrative  only  ;  and 
no  verdict,  judgment,  rule,  or  order  of  any  court  of  law  could 
forward  the  matter,    even  supposing  those  courts   to  have  jurisdic- 


Inefficiency  of  Proceeding  hy  Formula  or  Writ.  101 

tion  of  the  subject-matter.  A  considerable  proportion  of  the  business 
transacted  in  the  offices  of  the  Masters  is  of  this  character,  such  as 
the  inquiries  for  creditors,  for  next  of  kin,  and  classes  of  legatees, 
as  nephews  and  nieces  and  the  like,  the  sale  and  conversion  into 
money  of  the  estate  of  a  testator  or  intestate,  and  the  distribution  of 
the  proceeds  amongst  the  parties  interested  according  to  their  known 
and  undisputed  rights  ;  and  very  much  of  the  business  done  upon 
motion  and  petition,  for  example,  the  appointment  of  guardians  of  infants 
and  fixing  the  allowance  for  their  maintenance,  and  providing  for  the 
due  management  of  their  estates,  is  of  the  same  description  (a). 

The  proceeding  hy  formula,  or  Writ,  is,  in  truth,  wholly  incompatible 
with  the  exercise  of  administrative  justice.  Every  thing,  perhaps, 
that  could  be  done  under  the  system  of  proceeding  by  formulce,  not 
excepting,  as  before  noticed,  a  large  resort  to  the  expedient  of  legal 
fictions,  in  order  to  accommodate  that  mode  of  proceeding  to  the 
exigencies  of  a  state  of  society  having  interests  of  a  much  less  complex 
nature  than  our  own  to  be  provided  for,  was  resorted  to  by  the  Roman 
Praetors,  but  those  expedients  failed  of  success.  In  the  reign  of  Dio- 
cletian, as  we  have  seen,  it  was  considered  necessary  that  proceeding 
by  formulae  should  be  utterly  abolished  (b)  ;  the  Praeses  was  directed 
personally,  that  is  extra  ordinem,  to  hear  and  determine  all  suits  and 
actions,  civil  as  well  as  criminal  (c).  From  this  time,  as  has  been 
adverted  to  before,  suits  for  the  performance  of  trusts,  and  actions 
founded  on  legal  and  praetorian  rights,  were  disposed  of  by  the  same 
judge  and  by  the  same  course  of  procedure,  the  ordinary  was  in  fact 
absorbed  into  the  extraordinary  jurisdiction.  So  matters  stood  when 
Justinian  compiled  his  Digest,  and  so  he  sufi'ered  them  to  remain. 

In  Scotland  also  the  proceeding  by  formula  or  writ  was  found  to  be 
incapable  of  being  accommodated  to  answer  the  real  and  substantial 
ends  of  justice.  In  order  to  supersede  the  necessity  for  the  establish 
ment  of  a  distinct  court  to  supply  the  deficiencies  of  the  ordinary 
tribunals,  it  was  found  expedient  to  abolish  proceeding  by  way  of 
formulae  and  to  introduce  a  completely  new  system  (d),  which  has 
scarcely  one    point  of  resemblance  to  that,  which  had  previously  pre- 

(a)  See  Professor  Park's  (of  King's  College)  (d)  By  the  ancient  law  of  Scotland,  as 
Second  Letter  to  Sir  R.  Peel,  1830,  under  in  England,  the  greater  part  of  actions  pro- 
the  name  of  "  Eunomus."  ceeded  on  brieves  issuing  from  the  Chancery, 

(b)  Cod.  Just.  ii.  58  ;  1  Ibid  iii.  1,  14,  which  were  directed  to  a  justiciary  or  judge 
"  Juris  formulae  aucupatione  syllabarum  insi-  ordinary,  who  tried  the  matter  by  an  inquest 
diantes  cunctorum  artibus  radicitus  ampu-  or  jury.  Ersk.  Inst.  p.  925.  The  king's 
tentur.'  council  was  the  only  court  which  had  power 

(c)  See  Inquiry  into  the  Origin  of  the  Laws  to  remedy  defects  in  the  coooamon  law,  or  re- 
of  Modern  Europe,  p.  200.  dress  its  injustice.     The  Court  of  Session  has 
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vailed  there,  and  which  now  prevails  in  the  English  courts  of  common 
law.  It  would  therefore  appear  that  as  long  as  the  Courts  of  Common 
Law  retain  their  present  constitution,  so  long  the  Court  of  Chancery 
must  remain,  and  moreover  continue  to  dispose  of  all  the  most 
momentous  questions  that  arise  in  relation  to  property. 


succeeded  to  tliis  power,  and  for  nearly  two 
centuries  the  Court  of  Session  has  acted  as  a 
court  of  equity  as  well  as  a  court  of  common 
law.  Lord  Kaimes'  Princ.  of  Equ.  p.  51. 
Upon  the  institution  of  the  College  of  Justice 
when  the  above-mentioned  change  took  place 
and  the  system  of  proceeding  by  formulae  was 
abolished,  summonses  were  substituted  for 
writs,  Ersk.  Inst.  p.  926.  958.  The  general 
distinction  between  real  actions,  or  those  which 
arise  from  a  right  to  a  thing,  and  personal 
actions,  which  are  founded  in  a  right  or  ob- 
ligation against  the  person,  and  the  classi- 
fication of  actions  has  been  continued,  ib.  929. 
&c.  but  the  technical  niceties  of  pleading  de- 
pending on  those  distinctions,  as  well  as  all 
the  other  technicalities  of  pleading,  have  been 
abandoned.  By  this  means,  purposes  may  be 
eflFected  by  means  of  actions  which  are  still  as 
unknown  to  our  common  law  courts,  as  they 
had  been  to  those  of  Scotland,  whilst  the  system 


of  proceeding  by  writ  was  in  use  ;  thus  there 
are  actions  for  proving  and  establishing  lost 
instruments,  ib.  956 ;  to  rescind  deeds  and 
obligations,  called  recissory  actions,  ib.  p. 
934,  937,  and  petitory  actions  for  recovery 
of  specific  things,  founded  on  the  vindicationes 
of  the  Roman  Law,  ib.  p.  950,  (V.  iv.  91.  92), 
which  have  been  adverted  to  in  a  former  chapter 
(Part  L  Book  II.  ch.  i.).  One  description  of 
action  has  been  established  in  Scotland  to 
which  even  our  courts  of  equity  are  as  yet 
strangers,  namely,  declaratory  actions,  which 
have  for  their  object  to  establish  a  prospective 
right,  ibid,  p.  949.  Thus  the  mode  of  pro- 
ceeding in  Scotland  approaches  very  nearly  to 
the  Roman  mode  of  proceeding  after  formula 
were  abolished,  the  judges  performing  the 
duties  not  only  of  the  Prseses,  but  also  of  the 
Pedanic  Judices,  just  as  ours  is  still  assimi- 
lated to  the  course  which  was  pursued  pre- 
viously to  the  abolition  of  formula. 
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CHAPTER  VIII. 

GENERAL  SUMMARY  OF  THE  RISE  AND  ESTABLISHMENT  OF  THE 
EXTRAORDINARY  JURISDICTION  OF  THE  COURT  OF  CHANCERY, 
AND  CONCLUSION  OF  THIS  PART  OF  THE  WORK. 

I  propose  to  conclude  this  part  of  the  present  work  by  a  short 
retrospect  of  the  most  material  features  in  the  origin  and  establish- 
ment of  the  Extraordinary  Jurisdiction  of  the  Court  of  Chancery.  This 
jurisdiction  appears  to  have  emanated  from  the  imperial  prerogatives 
which  had  been  assumed  by  the  Anglo-Saxon  sovereigns,  and  trans- 
mitted by  them  to  their  Anglo-Norman  successors  (a),  for  correcting 
the  law  on  principles  of  natural  justice,  and  protecting  the  poor  and 
defenceless — which  prerogatives  were  considered  essentially  to  belong 
to  the  kingly  office.  Prior  to  the  Norman  conquest,  the  first  of  these 
prerogatives  was  mostly  called  into  action  in  respect  of  the  pecuniary 
compositions  for  personal  injuries  fixed  by  the  codes  ;  each  of  them  was 
exercised  by  the  king  himself,  he  calling  in,  no  doubt,  the  assistance  of 
the  most  efficient  of  his  ordinary  advisers.  But  after  the  Norman  con- 
quest, a  complicated  system  of  positive  law  in  regard  to  property  gra- 
dually sprung  up  ;  the  exercise  of  the  prerogative  of  Grace  for  supply- 
ing the  deficiencies  of  the  law,  and  abating  the  rigour  of  its  established 
rules  in  particular  cases,  or  as  it  is  sometimes  said  in  later  times,  "the 
distribution  of  the  king's  own  conscience"  (Z>),  then  became  one  of  the 
most  important  of  the  kingly  functions  ;  to  wield  it  with  effect  became 
a  matter  of  great  nicety,  and  required  an  acquaintance,  not  only  with 
the  existing  law  but  with  the  science  of  general  jurisprudence,  which 
could  not  be  expected  on  the  part  of  the  sovereign  himself.  The  requi- 
site qualifications  for  the  performance  of  such  a  duty  could  only  be 
found  in  the  members  of  the  select  council,  and  in  those  days  only  in  its 
clerical  members;  accordingly  the  exercise  of  the  prerogative  of  grace 
was  delegated  to  the  Select  Council,  and  with  it  was  also  committed  the 
prerogative  of  protecting  the  weak  from  the  oppressions  of  the  strong. 

From  the  time  of  the  abolition  of  the  ofiice  of  Grand  Justiciary,  the 
elevated  rank  of  the  Chancellor,  and  the  high  station  which  he  always 

{a)  V.  sup.  Part  I.  p.  77,  Part  II.  p.  107.        (1672)  p.  36.  38. 
{b)    Introduct.    to    Choice   Cases  in  Ch. 
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occupied  in  the  church,  gave  to  him  a  commanding  influence  in  all  tlie 
deliberations  of  the  Select  Council,  of  which  he  was  always  the  most 
distinguished,  generally  the  best  informed  and  ablest  member.  But 
as  regards  the  tempering  of  the  law  by  the  principles  of  natural  justice 
and  Equity,  or  *'  the  distribution  of  the  king's  own  conscience"  (a), 
and  the  wielding  the  prerogative  of  grace  in  civil  matters,  there 
were  peculiar  reasons  why  the  opinion  of  the  Chancellor  should  be 
taken  as  a  guide.  As  a  member  of  the  ecclesiastical  body,  he  was  con- 
versant with  an  organised  system  of  jurisprudence,  of  which  a  part  was 
then  in  familiar  use  in  the  ecclesiastical  courts,  which  furnished  a  model 
for  applying  the  principles  of  equity  to  the  correction  of  positive  co- 
existing rules  of  law,  and  for  supplying  the  deficiencies  of  the  law  as 
administered  by  the  ordinary  tribunals,  without  abrogating  the  lawitself. 
The  Chancellor,  too,  besides  being  the  head  of  the  office  from  which  all 
the  writs  were  issued  on  which  the  jurisdiction  of  the  Courts  of  Common 
law  in  each  particular  case  was  founded,  already  exercised,  with  the 
assistance  of  an  efficient  council,  an  independent  jurisdiction  which, 
at  the  time  when  the  want  of  a  tribunal  for  the  aid  and  correction 
of  the  law  began  to  be  felt,  had  grown  up  to  be  of  great  importance. 
It  was  natural  under  such  circumstances  that  the  exercise  of  the  im- 
portant prerogative  above  referred  to  should  be  transferred  to  the 
Chancellor,  to  be  exercised  with  the  advice  of  his  council ;  and  this,  as 
we  have  seen,  accordingly  took  place.  The  elevated  rank  and  the 
commanding  influence  which  his  spiritual  office  conferred,  also  pointed 
out  the  Chancellor  as  the  person  who  could  most  effectually  exercise 
the  prerogative  of  protecting  the  poor  and  defenceless  from  outrage 
and  oppression,  and  of  correcting  the  irregularities,  arising  from  the 
corruption  of  the  ministers  of  justice,  or  from  any  other  cause,  in  the 
ordinary  course  of  the  law. 

The  delegation  so  made  to  the  Chancellor,  for  which  so  far  as  we  can 
learn,  no  sanction  was  souglit  from  or  given  by  the  legislature  though 
then  completely  established  nearly  on  its  present  basis,  appears  to 
have  been  without  specific  limits.  Ostensibly  the  discretion  of  the 
Chancellor  regulated  by  the  principles  of  Equity  and  conscience  was 
to  be  his  only  guide  ;  he  had  authority  to  restrain  as  well  as  to  redress ; 
no  rules  or  forms  of  procedure  were  prescribed,  and  to  enable  the 
Chancellor  to  enforce  his  decrees,  all  the  powers  of  the  prerogative,  for 
the  punishment  of  rebellious  subjects,  short  of  aff'ecting  life  and 
members,  seem  to  have  been  committed  to  him,  to  be  exercised 
however  in  the  name  of  the  king. 

{a)  Introduction  to  Choice  Cases  in  Chancery  p.  36,  38. 
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To  secure  the  application  of  these  powers  to  the  intended  purposes 
in  such  manner  that  they  might  not  be  perverted  to  the  destruction  or 
unsettling  of  the  positive  law,  the  Chancellor,  as  well  as  the  members 
of  his  council  (namely,  the  Master  of  the  Rolls,  and  the  Masters  in 
Ordinary),  were  continued  to  be  appointed  from  the  clergy,  and  almost 
universally  from  those  members  of  that  body  who  had  attained  to  the 
degree  of  doctor  of  the  civil  law  (a);  that  body,  from  their  acquaintance 
with  the  Roman  system  of  equitable  jurisprudence,  being  alone  qualified 
to  exercise  such  a  jurisdiction  so  as  to  afford  the  desired  security.  Some 
exceptions  indeed  in  this  respect  took  place  as  regards  the  Chancellors 
in  the  time  of  Edward  III.,  but  the  appointment  of  lay  Chancellors, 
however  eminent  for  their  proficiency  in  the  common  law,  appears  to 
have  been  attended,  as  might  have  been  expected,  with  consequences 
which  prevented  the  experiment  being  seriously  renewed,  until  the 
equitable  jurisdiction  of  the  Court  had  become  firmly  established  {h). 

The  powers  thus  conferred,  so  far  as  our  information  extends,  were 
first  put  into  activity  by  reason  of  the  course  of  the  law  being  impeded 
and  obstructed  by  the  lawless  spirit  of  the  times,  particularly  in  favour 
of  the  poor,  by  whom  in  those  days  the  ordinary  means  of  redress  were 
wholly  unattainable.  But  the  prerogative  of  grace,  as  regards  purely 
civil  matters,  was  soon  called  into  full  activity  ;  the  clerical  Chancellors, 
with  the  aid  of  their  council,  as  we  may  judge  from  the  result,  acting 
up,  in  the  main,  to  the  intent  with  which  the  exercise  of  that  prerogative 
had  been  intrusted  to  them,  took  the  Roman  equitable  system  of  juris- 
prudence, so  far  as  it  had  not  been  incorporated  with  the  common  law, 
as  their  guide  ;  adapting  it,  with  improvements  and  modifications,  to  the 

(a)  We  learn  from  Lord  Campbell  that  al-  cases  of  conscience,"  p.  71,  citing  Dr.  Ridley, 

most  every  Clerical  Chancellor  who  held   the  lib.  2,    228,   (this  is   the  passage  referred   to 

seals  for  any  length  of  time  had  attained    to  «Wj!;.  p.  383).  The  Masters  then  complained  that 

great  proficiency  in  the  civil  law.      As  to  the  they  were   wronged  by  not  being  permitted  to 

ikfas/ers,  it  is  said  by  an  ancient  author  (Practice  give  their  judgments   "  as  the  other  judges  in 

of  the  Court  of  Chancery  unfolded,  in  Choice  temporal  courts  do,"  ibid.  p.  70,  et  v.  sup.  p. 

Ca.  in  Chanc.  (a.d.  1672),   "  To  the  Court  of  360,  n.  (d)  363  ;  they  were  constantly,  as  has 

Chancery  they  have  assigned  the  professors  of  been  before  noticed,  required  to  report  what 

the  civil  law,  for  that  a  great  sort  of  the  titles  was  the  rule  of  the  civil  law,  et  v.  ibid.  p.  144. 
of  that  law  are  titles  of  Equity,  as  whatever  is  {b)  Lord  Campbell  admits  that  the  appoint- 

Jus  Pratorium  or  Jus  Editum,  with  them  is  ment  of  Sir  Robert   Bouchier  (i.  p.  238)  and 

matter  of  Equity ;  so  that  they  may  seem  best  of  Sadyngton,  ^e^wjw.  Edw.  IIL  (i.  p.  245)  were 

able  for  their  skill  in  those  titles,  of  which  no  both  failures,  much  as  he  is  inclined,  on  Lord 

other  law  hath  the  like,  to  assist  the  Lord  Chan-  Coke's  authority   (which   only  amounts   to  a 

cellor  in  matters  of   Conscience  ;"  and  though  conjecture  v.  supra,  339)  to  set  up  Edward  the 

Chancellors  had  always  been  as  they  were  then  Third's  other  Chancellors.     I  would  refer  the 

(1672)  selected  for  their  eminent  wisdom  "yet  reader  to  the  cases  which  Lord  Coke  mentions 

because  it  is  Divinitatis  potius  quam  humani-  as  having  been   argued    by  Lord    Chancellor 

talis  omnium  rerum  habere  memoriam,  et  in  Parning,  and  the  contemporaneous  cases,  that 

mcllo  errare,  it  was  providently  done  of  Princes  he  may  judge  what  sort  of  school  the  Court  of 

of  former  ages,  to  join  to  these  great  person-  Common  Pleas /AeM  was  for  matters  of  £g'wz7y. 
ages  men  furnished  with  knowledge  in  these 
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co-existing  system  of  positive  law;  not  lioweverconfining  themselves  In 
the  mode  of  its  application  to  the  Roman  scheme  of  jurisprudence. 
Hence  the  clerical  Chancellors  were  enabled  at  length,  as  regards  some 
branches  of  their  assumed  jurisdiction,  to  allay  the  jealousy,  and  to 
silence  the  denunciations  to  which  the  arbitrary  character  of  the  powers 
which  they  assumed  naturally  gave  rise,  not  only  on  the  part  of  the 
Judges  of  the  Courts  of  Common  Law,  who  in  point  of  intellect  were 
as  competent  as  they  were  willing  to  have  exposed  any  aberrations 
from  the  sound  principles  of  justice  on  the  part  of  the  clerical  Chan- 
cellors, but  also  on  the  part  of  that  branch  of  the  legislature  which  had 
in  early  times  been  their  most  violent  opponents;  and  to  secure  the  con- 
tinuation of  the  office  in  members  of  their  own  body.  The  Chancellors 
by  their  decrees,  in  the  framing  of  which  they  ultimately  obtained  the 
assistance  of  some  of  the  most  enlightened  of  the  Judges  of  the  Courts 
of  Common  Law  (a)  established  a  series  of  precedents  (b),  founded  in 
great  part  on  the  praetorian  or  equitable  portion  of  the  Roman  juris- 
prudence, governing  themselves,  when  that  could  properly  be  done,  by 
the  maxims  and  rules  of  the  Common  Law,  but  disregarding  those 
maxims  when  they  stood  in  the  way  of  substantial  justice,  or  obstructed 
the  reasonable  demands  of  the  people  for  the  free  dominion  over  their 
property. 

The  substitution  of  lay  for  ecclesiastical  Chancellors  furnishes  a 
new  era  in  the  history  of  the  court,  and  though  it  ultimately  led  to 
the  establishment  of  our  present  enlarged  and  comprehensive  system 
of  jurisprudence,  the  interval  that  took  place  between  the  appointment 
of  Sir  Thomas  More  and  that  of  Lord  Nottingham,  may  perhaps 
be  considered  as  the  most  unfavourable  part  of  its  history.  The 
Chancellors  themselves,  unacquainted  with  the  civil  law,  which  had 
been  a  certain  guide  to  the  clerical  Chancellors  in  most  cases  of  diffi- 
culty and  doubt,  must  have  depended  to  a  great  extent  on  the  Master 
of  the  Rolls  and  the  Masters  to  furnish  them  with  principles  of  equity 
upon  which  to  found  their  decisions.  But  as  they  were  not  always 
willing  so  far  to  admit  their  own  incompetency  as  to  resort  to  such 
assistance,  and  rather  chose  to  rely  for  the  principles  of  equity  on  the 
light  of  their  own  understandings,  they  gave  occasion  to  the  sarcasm 
upon  equity  as  a  rule  of   decision,  by  one  of  their  most  sagacious 

{a)  in  the  instructions  given  to  Kirkham,  Ro.  p.  xxxi. 
M.R,  on  the  seals  being  delivered  to  him  he  (b)  If  evidence  of  the  fact  of  the  decrees 

was  required,  if  any  matter  of    difficulty  or  so  recorded  being   referred  to  as  precedents 

question  of  law  should  arise,  to  take  the  advice  were  necessary,  the  report  in  the  Year  Book, 

and  counsel  of  some  of  the  king's  justices,  22  Edw.  IV.  fo.  6,  No.  18,  would  furnish  it. 
Rot.  Claus.  7  Edw.  IV.  cited  Introd.  to  Close 
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contemporaries,  which  has  been  the  subject  of  previous  remark  (a). 
There  were,  indeed,  Precedents  to  be  found  in  the  registrar's  books, 
which  had  been  continued  at  least  from  the  time  of  Henry  V. ;  but  the 
Masters  must  have  been  the  only  competent  interpreters  of  those  pre- 
cedents :  the  meagre  reports  in  the  Year  Books,  which  were  taken  down 
by  the  common  law  reporters,  would  afford  but  little  assistance,  nor 
were  they  always  to  be  depended  upon  (&).  From  the  time  of  the 
appointment  of  lay  Chancellors  it  appears  to  have  been  considered  as 
a  matter  of  greatly  increased  importance,  that  there  should  be  a  regular 
series  of  recorded  decisions  to  refer  to,  and  care  was  accordingly  taken 
that  they  should  be  preserved  (c).  The  Masters,  also,  from  this  time 
became  more  careful  in  the  collecting  and  methodizing  of  the  notes 
of  the  cases  which  they  were  in  the  habit  of  taking  down  to  enable 
them  to  assist  the  Chancellor  of  the  day;  and  to  this,  in  all  probability, 
we  are  indebted  for  the  collection  originally  taken  by  Mr.  Lambard 
(one  of  the  Masters  temp.  Henry  VIII.  and  Elizabeth),  and  after- 
wards published  by  Sir  George  Cary,  also  a  Master;  and  for  the  collec- 
tion published  by  Mr.  Tothill  (<i).  The  comparative  incompetency  of 
the  lay  Chancellors,  it  is  to  be  observed,  caused  the  introduction  of 
the  practice  of  referring  causes  to  the  Masters  to  be  decided  in  their 
private  chambers,  which  had  been  used  to  be  decided  in  open  court, 
thus  introducing  an  over-abundance  of  "  chamber  work,""  which  has 
not  entirely  ceased  at  the  present  day  (e). 

As  the  equitable  principles  on  which  the  Court  of  Chancery  acted 
were  better  understood,  they  were  in  great  part  adopted  by  the  Courts 
of  Common  Law,  to  no  small  extent  during  the  presidency  of  the 
clerical  Chancellors  ;  besides  which,  after  the  reign  of  Elizabeth,  the 
source  from  which  these  equitable  doctrines  had  been  derived,  was 
itself  largely  resorted  to(/);  so  that  in  many  instances  in  which  the 
Court  of  Chancery  had  been  applied  to,  the  necessity  for  any  further 
interference  on  the  part  of  that  court  was  superseded.  But  on  looking 
to  such  branches  of  the  jurisdiction  of  the  Court  of  Chancery  as  have 

(a)  Supra,  p.  413-4.  them  (the  Masters),  and  therefore  read  the 

(b)  One  chapter  of  Lord  Nottingham's  stat.  1  Jac.  I.  c.  10. — And  it  is  one  (amongst 
Prolegomena  is  devoted  to  shewing  that  the  others)  of  the  greatest  honours  of  the  common 
court  would  give  relief  in  cases  where  the  law,  that  causes  are  never  adjudged  or  resolv- 
Books  would  shew  tliat  it  would  not  ;  see  ed  in  tenebrh,  or  sub  silentio,  suppressis  ra- 
Lord  Campbell's  Lives,  iii.  p.  394.  tionibus,  but  in   open  court,  and  then  upon 

(c)  The  registrar's  books  that  have  been  solemn  and  deliberate  arguments,"  &c., 
preserved,  commence,  as  before  noticed,  temp.  Practice  of  the  Court  of  Chancery  unfolded, 
Lord  C.  Audley,  v.  sup.    p.  389.  p.  70  ;   Introd.  to  Choice  Cases  in  Chancery, 

(d)  V.  Slip.  p.  416  ;   perhaps   also  for  the  1672  ;  et  v.  sup.  p.  385. 

collection  called  Choice  Cases  in  Chancery.  {f)  "At  least,"  says  the  late  Justice  Story, 

(e)  "And  I  know  not  how,  but  people  do  "  one  half  of  the  law  which  is  at  present  by 
complain  much  of  the  new  employment  of     way  of  distinction  called  the  common  law, 
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been  renounced,  and  the  reasons  which  caused  the  renunciation,  it  is 

impossible  not  to  remark  what  a  powerful  and  efficient  instrument  the 

Court  of  Chancery  has  been  in  improving   the  common  law  and  its 

administration,  independently  of  the  suppletory  and  corrective  system 

of  jurisprudence,  which  it  has  been  considered  necessary  still  to  retain. 

With  regard  to  those  branches  of  its  jurisdiction  which  the  court 

still  found  it  necessary  to  retain,  as  precedents  accumulated  attempts 

were  made  to  describe  or  classify  the  subjects  in  respect  of  which  the 

jurisdiction  of  the  court  might  properly  be  exercised  ;  and  accordingly 

Fraud — Accident — Cases    of    Extremity — and    Trust,    were   selected 

by  the  jurists  who  favoured    the  Court  of   Chancery  to  describe  in 

general  terms  the  subjects  within  its  cognizance  (a) ;  and  by  those  who 

held  it  in  aversion  to  point  out  its  limits  (b).     But  without  confining 

ourselves  to  these  general  terms,  we  are  enabled,  from  the  recorded 

decisions  of  the  Court  of  Chancery  during   the  reign  of  Henry  VIII. 

and   his  successors  down  to  Charles  I.,  and  the  reports  collected   by 

private  hands,  with  the  help  of  occasional  references  to  the  reports  of 

the  decisions  of  later  date,  to  discover,  besides  the  irregular  jurisdiction 

before  adverted  to  and  now  become  obsolete,  a  distinct  and   settled 

system  of  remedial,  protective,  preventive,  and  auxiliary  jurisprudence, 

to  which  we  may  refer  almost  every  branch  of  the  modern  jurisdiction  of 

the  Court  of  Chancery.     Thus   the  scheme  of  judicial  administration 

was  brought  back  to  very  much  what  it  had  been  when  Britain  was  a 

Roman  province — the  line  between  the  legal  and  equitable  jurisdictions 

being  more  distinctly  marked. 

An  attempt  has  been  made  in  the  preceding  pages  to  present  a 
general  view  of  the  distinct  system  of  equitable  jurisprudence  which 
was  thus  established,  tiie  retaining  of  which  distinguishes  the  judicial 
polity  of  England  from  that  of  every  other  state  in  Europe. 

Whatever  may  have  been  the  origin  of  the  existing  distribution  of 
the  judicature  in  England,  it  certainly  is  not  now  to  be  attributed  to 
accident  or  caprice  ;  it  proceeds  upon  the  adaptation  of  the  means  to 
the  end.  The  cases  proper  for  courts  constituted  as  are  the  courts  of 
law,    are   now    clearly  defined;   separate  judges  and  a   separate  bar 


and  regulates  the  rights  of  property  and  the 
operation  of  contracts,  and  especially  of  com- 
mercial contracts,  has  had  its  origin  since  the 
reign  of  Elizabeth,"  Story  on  Eq.  §  646  ; 
and  the  part  of  the  common  law  which  has 
thus  arisen,  is  the  equitable  portion  of  it 
which  is  administered  under  the  form  of  the 
action  of  assumpsit,  v.  supra,  p.  245-8  ;  and 
see  5  Bingh.  167,  and  Warren's  Law  S.  305. 
409,  410. 


(a)  See  Norbury's  Abuses  of  the  Court  of 
Chancery,  Hargr.  Law  Tr.  p.  481.  Fraud, 
Trust,  and  Accident,  came  down  to  the  time  of 
Lord  Chancellor  Cowper,  10  Mod.  Rep.  1, 
Free,  in  Ch.  p.261.  Mr.  Maddock  classed  the 
modern  jurisdiction  under  those  three  heads, 
and  Account,  Specific  performance,  and  In- 
fants. 

(6)  As  Lord  Coke,  see  1  RoUe's  Abr.  374  ; 
4  Inst.  84,  &c. 
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direct  their  attention  to  the  study,  as  they  may  to  the  improvement,  of 
that  system  which  belongs  to  their  jurisdiction.  Those  which  are 
proper  for  a  court  with  the  larger  and  more  extensive  powers  enjoyed 
by  the  Court  of  Chancery,  are  equally  well  defined,  and  to  these  the 
attention  and  the  studies  of  the  judges  and  practitioners  of  that  court 
are  more  especially  directed.  That  the  two  systems  might  be  united 
in  one  tribunal,  of  course  cannot  be  denied;  each  of  the  courts  might 
have  an  ordinary  as  well  as  an  extraordinary  jurisdiction,  with  separate 
machinery  for  each,  as  the  Court  of  Exchequer  actually  had,  prior  to 
the  abolition  of  its  equitable  jurisdiction.  That  there  must  be  in  every 
scheme  of  jurisprudence  a  system  of  equity  to  correct  the  positive 
law,  and  supply  its  deficiencies,  all  experience  shews.  In  a  system 
like  our  own,  which  is  so  largely  based  on  technical  rules,  this  must 
peculiarly  be  the  case.  If  the  division  of  labour  is  beneficial  in  other 
sciences,  there  seems  to  be  no  reason  why  its  advantages  should  not  be 
reaped  when  extended  to  the  law.  As  regards  an  amalgamation  of 
the  two  systems,  like  that  which  exists  in  Scotland,  experience  will 
hardly  be  adduced  as  furnishing  any  convincing  arguments  for  a  resort 
to  that  expedient.  What  may  be  efiected  when  some  modern  Tribonian 
shall  appear,  with  the  capacity  and  the  power  of  compiling,  from  the 
now  almost  countless  volumes  of  the  law,  a  rational  and  uniform 
system  of  jurisprudence,  unfettered  by  merely  casual  and  technical 
principles,  it  would  be  idle  at  present  even  to  hazard  a  conjecture. 

In  the  time  of  Charles  II.,  down  to  which  time  the  preceding 
sketch  extends,  the  transition  state  of  the  Court  of  Chancery  ceased, 
and  from  that  reign  the  modern  history  of  the  court  begins.  At  this 
time  many  ponderous  volumes  of  the  decisions  of  the  lay  chancellors 
had  been  collected;  fortunately  for  the  purposes  of  rational  justice 
the  seals  were  placed  in  the  hands  of  Lord  Nottingham  («),  a  man  just 
suited  to  the  times.  Without  introducing  any  serious  innovations,  that 
eminent  judge,  rejecting  such  of  the  materials  on  which  he  had  to 
exercise  his  genius,  as  would   have  disfigured  the  design,  out  of  the 

(a)  The  fame  of  Lord  Nottingham,  it  must  them   before  the  next  volume  is   completed, 

be  confessed,  rests  very  much  on  tradition.  Perhaps  also  Mr.  Monro  may  be  induced  to 

Roger  North,  his  cotemporary,  certainly  does  continue  his  labours  ;  if  so,  he  will  most  essen- 

not  treat  Lord  Nottingham  as  having  improved  tially    contribute  to    the    elucidation    of   this 

the    state    of  the  law,    but  his  strictures  are  somewhat  dark  epoch  of  our  judicial  history, 

made  with  a  view  to  set  up  his  own  idol.     It  To  wade  through  the  Registrar's  books  with- 

is  rather  surprising  that  Lord  Nottingham's  out  such  assistance,  would  be  almost  imprac- 

Prolegomena,  and  his  manuscript  judgments,  ticable  ;    and  yet  the  history  of  the  Court  of 

from  which  Mr.  Swanston  has  given  so  many  Chancery  in  this    and   the  preceding  reigns, 

valuable   extracts,  have  never  been  given  to  must  be  imperfect  till  it  is  done, 
the  public  entire.     I  hope  to  obtain  a  sight  of 
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remainder  raised  (a)  that  structure  which  now  presents  itself  to  our 
view,  the  more  delicate  finishings  being  for  the  most  part  the  work 
of  the  great  Lord  Hardwicke.  A  series  of  judges,  some  of  them  of 
almost  equal  celebrity,  have  followed,  down  to  our  own  days,  in  happy 
succession ;  they  have  now  completed  the  work,  so  far  as  such  an 
expression  can  be  applied  to  any  human  institution. 

Much  interesting  matter  might  have  been  added,  by  taking  a  review 
of  the  proceedings  relating  to  the  Court  of  Chancery  during  the  Com- 
monwealtli,  the  connecting  link  between  the  ancient  and  modern  state 
of  the  court ;  but  so  far  as  those  proceedings  have  had  any  permanent 
influence,  it  has  been  confined  to  the  ministerial  departments  of  the 
court  and  its  form  of  procedure,  and  these  topics  it  is  not  my  inten- 
tion to  resume  (a). 

In  the  subsequent  part  of  this  work,  I  propose  to  endeavour  to 
present  a  practical  view  of  the  principles  of  the  equitable  jurisdiction 
of  the  Court  of  Chancery,  as  it  is  exercised  at  the  present  day  (5). 
From  this  point  we  shall  no  longer  be  enticed  into  the  realms  of 
fancy  and  conjecture  ;  the  way  having  been  cleared  of  matters  merely 
introductory,  our  attention  will  solely  be  directed  to  the  reported 
decisions  of  the  judges  who  have  presided  in  the  Court  of  Chancery, 
from  the  restoration  of  Charles  II.  down  to  the  present  time — the 
Ulpians  and  Papinians  of  modern  England. 

(a)   I  have  had  the  less  hesitation  in  omit-  in  that  work  may  be  found,  I  believe,  all  that 

ting  the  history  of  the  court  during  the  Com-  it  can  be  useful  to  know, 
monwealth,  because  Mr.  Parkes,  in  his  work,  {b)  The  present   state  of   the   ordinary  or 

has  bestowed  particular  pains  on  this  portion  common  law  jurisdiction  of  the  court  will  be 

of  the  history  of  the  Court  of  Chancery  ;  and  introduced  at  the  end  of  the  work. 


INDEX. 


ABATEMENT  OF  SUIT, 

wholly  or  partially,  by  death  of  party,  374 
revivor,  374 

ABEYANCE 

of  fee  simple,  159 

ACCIDENT, 

jurisdiction  entertained  by  the  Court  of  Chancery  to  give  relief  in  cases  of,  413, 
630,  631 

ACCOUNT, 

jurisdiction  of  courts  of  law  by  action  in  matters  of  account,  649 
suits  in  Chancery  for  taking  accounts,  649,  654 
matters  of  account  referred  to  the  Masters,  364 

ACCURSII  FRANCISCUS  OF  BOLOGNA,  123,  131 

taken  into  the  service  of  Edward  I.,  appears  as  a  member  of  Edward's  council,  131 

ACTION, 

Roman  forms  of  proceeding  by,  described,  207,  et  seq. 

according  to  Roman  law,  of  two  kinds,  personal  and  real,  208 

stricti  juris  and  bonce  fidei,  210,  218 

civiles  (direct)  and  utiles  (equitable)  211,  212 

in  factum  and  prascriptis  verbis,  212 

ACTION  AND  FORMAL  PLEADING, 

introduction  of  mode  of  proceeding  by,  in  civil  cases  in  England,  206 

ACTION  ON  THE  CASE, 

English,  240,  244 

ADMINISTRATION  OF  THE  ESTATES 

of  testators  and  intestates,  578 — 586 

ADMINISTRATOR, 

his  office  and  duties  at  common  law,  191 
remedies  against  in  the  Ecclesiastical  Court,  579 

in  the  Court  of  Chancery,  584,  585 

ADMIRALTY 

jurisdiction,  of  the  Court  of  Chancery  (obsolete),  703 

ADMITTANCE  OF  COPYHOLDERS, 

suits  to  enforce,  648 

ADSCRIPTITII, 

in  England  and  in  the  Continental  states,  corresponded,  with  those  of  Roman 
provinces,  51 

tEQUITAS  SEQUITUR  LEGEM, 

limits  to  the  application  of  this  maxim,  419,  421,  454,  515 

AGER  PUBLICUS, 

of  the  Romans,  31.     See  Folcland. 

AGRICULTURE, 

state  of,  amongst  the  Britons,  4 
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AIDS, 

given  by  Roman  client  to  his  patron,  29 

feudal,  in  the  time  of  William  the  Conqueror,  91 
ALDERMEN 

of  London,  their  antiquity,  56 
ALIENATION, 

Anglo-Saxon  right  of,  21 

power  of,  given  in  grants  of  Anglo-Saxon  benefices,  46 

power  of  alienation  of  a  benefice  or  feud  by  act  inter  vivos,  after  the  Norman 
conquest,  137 

in  the  time  of  Hen.  II.  138 

in  the  time  of  Glanville  and  Bracton,  138 

free  power  of  alienation  by  grant  given  to  tenant  in  fee  simple,  by  stat.  18  Edw . 
I.  139 

ALODIAL  LAND,  21 

power  of  alienation  of,  21 

ALODIAL  TITLE, 

incidents  to,  135 

ALODIS,  48,91 
ANCIENT  DEMESNE, 
tenants  in,  100 

ANGLO-SAXON  CONQUEST,  3,  4 

eight  separate  kingdoms  established,  4 

nature  of  the,  as  regards  Roman-British  population,  4,  5 

ANGLO-SAXONS, 

classes  of  freemen  at  the  Conquest,  5 

condition  at  the  time  of  first  historical  records,  8 

laws  of,  as  to  property  in  land,  constructed  by  them  after  their  conquest,  17,  20,21 
ANNUITY,  151 

ANSWER, 

in  Chancery,  372 
commission  to  take,  372 

APPEARANCE, 

in  Chancery,  369,  370 

APPELLATE  JURISDICTION  AS  REGARDS  SUITS  IN  CHANCERY,  393,  396 
of  the  House  of  Lords,  its  rise  and  establishment,  395,  396 

APPELLATE  JURISDICTION  OF  ANGLO-SAXON  COUNCILS,  76 

appellate  jurisdiction  exercised  by  Alfred,  78 

APPORTIONxMENT, 

doctrines  as  to,  664 

APPRENTICES, 

ancient  jurisdiction  for  regulating  (obsolete),  698 

ARBITRATION, 

references  to,  in  suits  in  Chancery,  385 
ARTHUR,  KING,  4 
ASSEMBLIES,  GENERAL, 

of  the  ancient  Germans,  69,  70 

of  the  Anglo-Saxons,  71 

ASSEMBLIES,  PROVINCIAL, 
in  the  Roman  Provinces,  80 

ASSISTANT  JURISDICTION, 

of  the  Court  of  Chancery,  677,  681.     See  Discovery  and  Preservation   of 
Testimony. 

ASSUMPSIT, 

action  of,  its  origin,  243 
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ASSUMPSIT— con^mwetf. 
nature  of,  245,  248 

derived  from  the  Court  of  Chancery,  694,  700 
difference  between  actions  in  Assumpsit  and  in  Case,  249 

ASSETS, 

equitable,  as  distinguished  from  legal,  421,  513,  515,  583,  584 

ASSIGNMENT, 
deed  of,  164 

ASSIZE, 

mode  of  trial  by,  introduced  under  Henry  II.,  112 
Grand  assize — Assize  of  novel  disseisin,  &c.,  112 
superseded  by  action  of  ejectment,  now  abolished,  113 

ASSURANCES  BY  MATTER  OF  RECORD,   171 

ATTACHMENT,  370 

ATTAINT,  62,  113 

ATTENDANT  TERMS,  514,  515 

ATTORNEY, 

suing  by,  370 

AUGUSTIN, 

his  mission  to  the  Anglo-Saxons,  7 

AWARDS, 

suits  to  enforce  specific  performance  of,  648 

BAILMENT,  DEPOSITUM,  576 

BANKRUPTS, 

laws  relating  to,  198,  200 

BARBARIANS, 

their  settlements  in  Europe,  nature  of,  6 
jus  hospitalitatis,  6 

BARGAIN  AND  SALE,  452 
statute  for  enrolment  of,  476 

BARONS  (KING'S  THANES), 
relief  paid  by  greater,  40 
smaller,  40 

BARONS  (NORMAN) 

members  of  the  King's  Court  temp.  Hen.  I.,  107 

their  functions,  107 

lesser  Barons  temp.  Hen.  I.,  107 

BASE  FEE, 

described,  144 

BASILEUS, 

title  assumed  by  Anglo-Saxon  Kings  and  William  the  Conqueror,  11 

BATTLE, 

trial  by,  235 

BENEFICES,  ANGLO-SAXON, 

grants  of  lands  by  lords  to  vassals  or  men,  43 

words  of  grant  of,  concedo,  dabo,  largior,  44 

grant  of,  conferred  possessory  title,  44 

extent  of  interest,  or  quantity  of  estate  granted,  varied,  44 

some  granted  for  life,  others  for  an  estate  of  inheritance,  44,  45 

power  of  alienation  sometimes  added,  44 

BENEFICES,  ROMAN, 

military  benefices  of  the  Romans,  31,  32 

grants  of,  by  Roman  patrons  to  their  clients,  30,  32 
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BENEFICIARY, 

terms  by  which  Anglo-Saxon  beneficiaries  are  designated,  44 

BENEFIT  OF  INVENTORY, 

remains  of,  in  England,  5S5 

BENEVOLENCE, 

aurum  coronarium  voted  to  the  Emperors  at  the  assemblies  of  the  provincials,  81 

BILLS  OR  PETITIONS, 

suits  by,  to  the  Chancellor,  common  temp.  Edw.  III.  338 

begin  to  be  in  English  temp.  Hen.  V.  348 

filed  temp.  Hen.  VI.  349 

bill  commences  the  suit,  368 

for  trifling  matters  not  entertained,  377 

BISHOPS, 

had  no  judicial  authority  amongst  the  Romans,  60 
Anglo-Saxon,  from  the  first,  members  of  Anglo-Saxon  Councils,  12 
after  the  first  age  uniformly  natives,  16 

of  the  same  order  as  other  Priests  according  to  the  Canons  of  iElfric,  14 
judicial  authority  of,  under  the  Anglo-Saxons,  59,  60,  61 
BOC, 

conveyance,  13 

BOCLAND, 

described,  21 

Sir  William  Blackstone's  description  of  referred  to,  8 

BONA  FIDES, 

its  application  according  to  the  jus  prcBtorium,  323 
Roman  actions  which  were  classed  as  bonaefidei,  210,  218 
principle  of,  governs  action  of  assumpsit,  246 

BOOK  OF  FEUDS,  45 

the  assertion  in  it,  that  feuds  were  originally  revocable  at  pleasure  considered,  45 

BOUNDARIES, 

jurisdiction  for  ascertaining  controverted  boundaries  at  law  and  in  the  Court  of 
Chancery,  655-6 

BRACTON, 

a  Justice  in  the  reign  of  Henry  III.,  119  n 

his  treatise  on  the  Laws  of  England,  119,  120 

authority  in  modern  times,  121  n 

large  quotations  from  the  Corpus  Juris,  in  his  treatise  224,  234 

BRITAIN, 

conquest  of  by  the  Romans,  1 

BRITISH  CUSTOMS, 

how  far  preserved  by  the  Romans,  2 

BROUGHAM,  HENRY,  NOW  LORD, 

his  speech  in  the  House  of  Commons,  from  which  the  modern  improvements  ia 
the  law,  and  in  its  administration,  in  great  part  took  their  rise,  252,  275 

BURGAGE  TENURE,  49 

CANUTE, 

Hex  Christianissimus,  18 

his  the  most  important  of  all  the  Anglo-Saxon  codes,  18,  19 

the  basis  of  William  the  Conqueror's  code,  19 

CASE,  ACTIONS  ON  THE,  DESCRIBED,  237 

many  cases  now  the  subject  of  actions  on  the  case  originally  the  subjects  of  suits 
in  Chancery,  694,  5 

CEORLS,  OR  CHURLS,  49,  51 

denominations  of  in  Anglo-Saxon  charters,  and  in  Domesday,  50,  51 

corresponded  with  Roman  coloni,  51 

of  Kent  and  London,  importance  of,  in  the  time  of  Athelstan,  79 
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CERTIORARI,  WRIT  OF,  371,  66,  7 

CHALLENGE, 

Roman  right  of  challenge  to  selected  judges  or  jury,  106 

"CHAMBER  WORK," 

in  the  Court  of  Chancery,  complaints  of,   from  the  time  of  James  I.  downwards 
385,  713 

CHANCELLOR,  THE.     See  Chancery — Eauixv — Criminal  Jurisdiction. 
of  the  Anglo-Saxon  kings,  78 

Ingulph's  account  of  Turketil,  Edward  the  Elder's  Chancellor,  78 
High  Chancellor  of  the  Francs  at  the  same  period,  79 
the  Chancellor  under  Will.  I.  100 

Hen.  I.  &  Hen.  II.  117 

Hen.  III.  334 

Edw.  I.  335 
extraordinary  jurisdiction  of,  not  mentioned  by  Bracton  or  Fleta,  335 
his  rank  in  early  times,  355 
patronage  as  regards  the  judges,  356 

originally  always  ecclesiastic — Fleta's  opinion  that  they  ought  to  be  so,  339 
common  law  Chancellors  appointed  for  a  time,  temp.  Edw.  III.,  339 
not  seriously  repeated  till  reign  of  Hen.  VIII.,  and  the  reason,  340,  343,  347 
extraordinary  jurisdiction  of,  (see  Chancery,  Court  of)  336 

CHANCERY,  COURT  OF, 

ordinary  jurisdiction  of,  temp.  Edw.  III.,  336,  367 
extraordinary  jurisdiction  of,  temp.  Edw.  I.,  335 

Edw.  II.,  336 
Edw.  III.,  367,  369 
established  as  a  Court  of  separate  jurisdiction  after  the  passing  of  the  stat.  17 

Rich.  II.,  345 
principles  which  governed  its  extraordinary  jurisdiction,  407,  409 
how  the  masters  and  officers  of  the  Court  were  paid,  359 
the  Court  of  Chancery,  temp.  Hen.  IV.,  348 
temp.  Hen.  V.,  348 
temp.  Hen.  VI.,  349 
the  Court  then  in  full  operation,  349 

temp.  Edw.  IV.,  349 
in  this  reign  proceedings  by  bill  and  subpcena,  the  daily  practice  of  the  Court,  349 
to  what  extent  the  power  to  issue  process  depends  on  parliamentary  authority,  354 
operSites  in  pej-sonam,  426 

extension  of  the  bounds  of  its  jurisdiction  by  acting  on  that  principle,  426,  427 
heads  of  the  modern  jurisdiction  of  the  Court,  which  have  been  transmitted  from 

the  ancient  jurisdiction,  429 
jurisdiction  as  to  the  administration  of  the  estates  of  testators  and  intestates,  578 

—586 
as  to  charities,  587 — 593 

in  regard  to  married  women,  594 — 598.    [And  see  Accident,  Dower,  Injunction, 
Legal  Rights,  Mistake,  Partnership,  Set-off,  Tithes,  and  the  Table  of  Contents.] 
obsolete  jurisdiction  of,  684,  703 
transition  state  of,  712 
necessity  for  its  modern  equitable  jurisdiction  being  retained,  390,  391,  705,  706 

CHANCERY,  THE, 

during  the  Anglo-Saxon  times,  78 

after  the  Conquest,  Officina  Breviiim,  226,  227,  238 

CHANCERY  BAR,  temp.  Hen.  V.,  369 

CHAPEL,  THE  KING'S, 

the  chancellor  the  keeper  of,  334 

CHARITIES, 

jurisdiction  of  the  Court  of  Chancery  as  to,  587,  593 
statute  of  Charitable  uses,  589 
mortmain,  statute  of,  9  Geo.  II.  592 
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CHARTERS,  ANGLO-SAXON, 

bocs,  22,  99 

CHARTERS, 

royal,  granted  to  towns  from  the  reign  of  Hen.  I.  downwards,  105 
by  Henry  I.  to  London,  106 

CHATTELS, 

personal,  179 

suits  for  recovery  of,  643 

real,  180 

CHIEF  JUSTICIARY, 

appointed  by  William  the  Conqueror,  100 

CHRISTIANITY, 

outwardly  extinguished  at  the  Anglo-Saxon  Conquest,  4 

traditional  remembrance  of  possibly  preserved  after  the  Saxon  Conquest,  7 

legislation  commenced  on  the  establishment  of,  10 

CHOSES  IN  ACTION,  180,  181 

CHURCH, 

the  lands  of  the,  mostly  held  on  different  services  at  the  Norman  Conquest,  47 
lands  of,  now  held  in  frankalmoigne,  147 

CIVIL  LAW, 

See  Roman  Law. 

CLERGY, 

their  influence  with  the  Anglo-Saxons  and  Danes,  in  the  construction  of  their 

Laws  and  Institutions,  12,  15 
in  early  times  the  only  lettered  class — state  of  learning  amongst  them,  13 
applied  to  in  all  the  ordinary  transactions  of  life,  13 
their  rank,  13 

main  instruments  in  occasioning  uniformity  of  Laws  throughout  Europe,  12,13,  17 
conveyancers,  advocates,  judges,  14,  124 

their  leaning  to  the  Roman  laws,  doctrines,  and  institutions,  16 
governed  by  the  Roman  law  in  civil  disputes  amongst  themselves,  16,  17,  83 
introduction  of  language  of  imperial  absolutism  attributable  to  them,  17 
comparative  immunity  from  acts  of  violence  after  the  Norman  Conquest,  98 
Chancellors  at  first  always  taken  from  their  order,  339 

CLERICAL  PRESIDENTS, 
of  Anglo-Saxon  courts,  60 

CODES, 

Anglo-Saxon  and  Danish,  18 
Canute's  Code,  the  most  important,  19 
character  of  the  legislation  of  the  Codes,  19,  20 

COLONI, 

Roman,  on  Imperial  domains,  not  subject  to  the  jurisdiction  of  ordinary  judges,  33 
COMITES, 

of  the  German  chiefs,  66 
their  judicial   functions,  66 
of  the  Anglo-Saxon  Kings,    42 

COMMENDATION, 

practice  of,  amongst  the  Romans,  29 
amongst  the  Anglo-Saxons,  47 
one  source  of  feudal  vassalage,  47 

COMMISSION  OF  REBELLION,  371 

COMMISSION  FOR  POSSESSION,  371 
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COMMON, 

tenancy  in,  148, 534 

COMMON  LAW, 

(jus  civile)  of  the  Romans,  323 

COMMON  LAW  OF  ENGLAND, 

its  deficiencies  after  its  foundations  were  laid,  325 
me  .ns  adopted  in  early  times  to  supply  its  deficiencies,  325 
a  lex  scripta  still  grew  up,  326 
its  final  establishment,  126 

how  far  principles  of  equity  were  incorporated  in,  on  its  original  construction,  321 
greatly  extended  before,  in,  and  since  the  reign  of  Elizabeth  by  the  adoption  of 
equitable  doctrines,  713 

COMMON  PLEAS, 

Court  of,  its  origin,  113 

COMMONS, 

first  authentic  indication  of  their  interference  in  matters  of  legislation,  79 
antiquity  of  their  petitions  in  matters  of  legislation,  80 

COMPANIONS, 

"  Comites"  of  the  ancient  German  Chieftains,  34.     See  Comixes. 

COMPENSATION, 

for  injuries  obtained  in  the  Court  of  Chancery — punishment  only  inflicted  by  the 

ancient  common  law,  344 
beneficial  operation  of  the  ancient  jurisdiction  of  the  Court  of  Chancery,  in  causing 

compensation  to  be  given  at  law,  121,  689 

CONDITIONS, 

by  deed,  152 

in  law,  152 

by  deed,  precedent  and  subsequent,  152 

those  which  require  re-entry,  and  those  which  determine  the  estate,  154 

construction  of,  in  the  Court  of  Chancery,  524 

CONFIRMATION, 
deed  of,  163 

CONSCIENCE, 

as  a  principle  of  decision  in  the  Court  of  Chancery,  411 
not  all  matters  of,  relievable  there,  417 

CONSIDERATION, 

necessary  to  make  a  contract  binding  in  law,  186,  187,  245 

good  considerations,  187 

valuable  considerations,  187 

required  to  support  action  of  assumpsit,  246 

CONSISTORY, 

or  select  council  of  the  Roman  Emperors,  71,  80 

CONSTITUTION, 

of  the  supreme  legislative  and  judicial  assemblies  of  the  Anglo-Saxons,  71 
of  parliament,  traced  from  the  Norman  conquest,  263 — 273 

CONSTRUCTION, 

of  deeds  and  wills,  province  of  the  Court  of  Chancery,  517,  518,  520 

general  rules  for  the  construction  of  deeds  and  wills,  521 — 551 

rules  of  Roman  law  applied  to  legatory  matters,  523,  524 

of  limitations  of  trust  estates,  524 

intention  to  prevail,  and  the  limits,  527,  530,  546,  547 

grant  to  be  taken  against  grantor,  528 

deed,  &c.,  to  be  construed  ut  resmagis  valeat,  529 

recitals — influence  of  in  construction,  535 

interpretation  of  words,  537,  540,  541,  542,  543,  551 

marshalling  of  words,  540 

mistakes,  538,  539 
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CONSTRUCTION— conifiMMetf. 

absurdity,  hardship,  and  inconvenience,  544 
construction  of  covenants,  &c.  apparently  joint  only,  544 
presumptions  of  law,  545,  552 
parol  evidence  when  admissible,  554,  564 

of  intention  when  admissible,  561 
latent  and  patent  ambiguities — Lord  Bacon's  rules  as  to,  562 
how  to  be  understood,  564,  573 

CONSTRUCTION  OF  WILLS, 

Sir  J,  Wigram's  propositions  as  to  the  admissibilty  of  extrinsic  evidence  in  the 
construction  of,  554 

CONSTRUCTIVE  TRUSTS,  511 

CONTENTIOUS   JURISDICTION, 

exercised  at  the  Anglo-Saxon  councils,  76 

CONTRACTS, 

rules  of  the  common  law  relating  to,  185,  et  seq. 
provisions  of  the  Statute  of  Frauds  as  to,  186 
consideration  as  affecting  them,  186,  187 

CONTRACTU, 

obligations  arising  ex  contractu  vel  quasi,  according  to  the  Roman  law,  180,  208 

the  English  law,  180,  249 
CONTRIBUTION, 

doctrines  of  the  Court  of  Chancery  as  to,  661 — 664 

of  the  Courts  of  Common  Law,  663 
CONVENTUS, 

Roman,  67 

County  Courts  of  Francs  and  Anglo-Saxons,  fashioned  to  the  model  of,  66 

CONVEYANCE, 

Anglo-Saxon,  mode  of,  22 

conveyances  at  common  law,  nature  and  kinds  of,  161 — 164 

Act  for  shortening  conveyances,  8  &  9  Vict.  c.  119,  p.  171 

COPYHOLDS, 

modern  Acts  relating  to  the  enfranchisement  of,  178 
entails  of,  may  be  barred  under,  3  &  4  Will.  4.  c.  76,  169 

COPYHOLDERS, 

suits  to  enforce  admittance  of,  648 

COPYRIGHT, 

statutes  relating  to,  181,  et  seq. 

CORONATION  OATH, 

laws  of  Edward  referred  to  in  so  far  as  regards  the  Church  down  to  the  time  of 
Charles  I.,  105 
CORPORATIONS, 
See  Gilds. 
suits  entertained  in  Chancery  by  one  corporator  against  another,  641 

COSTS, 

amount  of  sometimes  fixed  by  decree,  392 

COVENANT  TO  STAND  SEIZED,  453 
COUNCILS,  ANGLO-SAXON, 

of  the  Anglo-Saxon  sovereigns,  69-73 

how  far  similar  to  ancient  German  councils,  70 

their  functions,  70,  72,  73,  74,  76,  77 

members  originally  designated  by  imperial  titles,  72 

pre-eminence  of  members  of,  75 

Select  and  General,  71,  73 

of  whom  composed,  71 

COUNCILS,  ANGLO-NORMAN, 
under  William  I.,  102 

Henry  I.,  107 
See  Select  Council,  Great  Council,  Parliament. 
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COUNSEL, 

Lord  K.  Bromley's  and  Lord  C.  Hatton's  addresses  in  regard  to   the  duties  of 
counsel,  405,  406 

COUNTY  COURTS, 

Anglo-Saxon,  59  ;   and  see  Conventus. 
Anglo-Norman,  99 

COURTS, 

ordinary  courts  under  the  Anglo-Saxons,  59 

Anglo-Normans,  99 
King's  Court  under  the  Anglo-Saxons,  41,  73 

Anglo-Normans,  100,  102,  106 
of  King's  Bench,  114 
Common  Pleas,  113 
the  Exchequer,  114 

COURTS  OF  STATE, 

(curim  de  more)  of  the  Anglo-Saxon  kings,  41,  73 
Anglo-Norman  kings,  102 

COURT-ROLL, 

tenant  by  copy  of,  127 

CREDITORS, 

stat.  13  Eliz.  c.  5,  for  protection  of,  172 
suits  by,  in  Chancery,  580 

CRIMINAL  JURISDICTION  OF  THE  COURT  OF  CHANCERY, 

its  origin,  342 

temp.  Rich.  II.  343 

remonstrances  of  the  Commons  against,  343 

obsolete,  685 

CROSS  REMAINDERS, 
by  implication,  530,  531 

CURIA  REGIS, 

Court  for  judicial  business,  100,  note  («).  107,  111,  119,  n. 
in  the  time  of  Henry  I.,  106,  107 
time  of  Henry  II.,  Ill 

great  increase  of  business  in,  111 

CURTESY, 

allowed  to  husband  in  trust  estates,  501 
tenant  by  the,  145 

CUSTOMARY  OR  COPYHOLD  COURTS,  96 

CYPRES, 

or  approximation,  doctrine  of,  531-534 

DANES, 

their  insolence  to  the  Anglo-Saxons,  15 

DEBTOR  AND  CREDITOR, 

rights  against  the  lands  of  a  debtor  given  by  stat.  "West.  2,  13  Edw.  1,  c.  18,  173  ; 

by  other  statutes,  173, 174 
rights  of  creditor  against  the  heir  of  the  debtor  at  common  law,  173 
recognisances  under  stat.  of  Acton  Burnell,  11  Edw.  I.,  173 
Statute  Merchant,  173 
Statute  Staple,  174 
recent  statutes  relating  to,  203,  295,  296 

DEBTS, 

order  of  payment  of,  at  common-law,  192-3 
real  estate  now  liable  for  payment  of,  174 

DECISORY  OATH, 

how  far,  and  with  what  modifications,  adopted  by  the  Anglo-Saxons,  62 
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DECLARATION  OR  COUNT, 
in  pleading,  228 

DECREES, 

temp.  Rich.  II.,  345 

temp.  Hen.  VI.  downwards,  389 

form  of,  389 

differed  materially  from  judgments  at  law,  390 

capable  of  being  moulded  to  answer  all  the  purposes  of  justice,  390 

mode  of  enforcing  decrees,  391,  392 

DECURIONS, 
Roman,  54 
grant  by  Edgar  to  Anglo-Saxon,  44,  66,  et  v.  55,  note  (y). 

DEEDS,  160 
oflSce  of,  519 

DEED  POLL,  160 

DEFAULT, 

originally  no  recovery  in  the  Court  of  Chancery,  on  default  merely,  376 

DEFEASANCE, 
deed  of,  164 

DELICTO, 

obligations  arising  ex  delicto  vel  quasi,  according  to  the  Roman  law,  181 

EnglishLaw,181,241,249 

DELIVERY, 

all  donations  of  moveables  and  immoveables  required  by  Constantine  to  be  per- 
fected by,  33 

at  the  conquest  every  feud  became,  in  effect,  a  grant  of  the  public  domain,  every 
grant  therefore  was  of  the  dominium  utile  only,  it  followed  that  to  pass  such  an 
estate  delivery  was  necessary,  33,  90,  139 

DEMURRER, 

in  Chancery,  373 
DESCENT, 

ancient  law  as  to,  175,  176 

of  lands  held  in  free  and  common  socage,  176 

of  lands  held  in  gavelkind  and  Borough  English,  176,  177 

modern  statute,  3  &  4  Will.  IV.  c.  106,  for  regulating  the  law  of  descent,  176 
DEVISE,  see  Will 

Anglo-Saxon  power  of  devising,  20 

clergy  had  the  greatest  interest  in  its  unlimited  use,  20 

power  of  as  regards  land,  extinguished,  except  in  particular  places,  at  the  Norman 
Conquest,  136 

introduced  temp.  Hen.  VIII.  469 

rules  for  the  construction  of  devises  adopted  from  the  Court  of  Chancery,  469 

DILATORY  PLEAS, 
Roman,  216 
English,  229 

DISCOVERY, 

jurisdiction  of  the  Court  of  Chancery  to  compel,  677,  680 

DISCLAIMER,  372 

DIVORCE, 

ancient  jurisdiction  of  the  Court  of  Chancery  as  to  (obsolete),  702 

DOMAIN  PUBLIC, 

Roman.     See  Public  Domain. 

DOMAINS,  PUBLIC, 

amongst  the  Anglo-Saxons,  8,  25 
See  Public  Domain. 

DOMAINS,  ROYAL, 

amongst  the  .\nglo- Saxons,  8,  25 
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DOM-BOC, 
what,  61 
no  trace  to  be  found  of  Alfred's  supposed  Dom-boc,  61 

DOMESDAY  BOOK, 

compilation  of,  under  William  the  Conqueror,  97 
the  important  consequences  that  resulted  from  it,  98 

DOMINIUM  DIRECTUM  AND  DOMINIUM  UTILE, 

nature  of,  31,  32 

distinction  between — one  of  the  elements  of  the  feudal  system,  28 

dominium  utile  the  only  right  in  land  that  a  subject  has  been  allowed  to  acquire 

since  the  time  of  William  the  Conqueror,  92,  135 
dominium  directum  extinguished  in  England  in  the  time  of  William  the  Conqueror, 

as  regards  land,  92,  135 

continued  as  regards  personal  estate  to  the  present  time,  135 

DONATIONS, 

Constantine's  edictasto,  33,  307 

DONATIO  MORTIS  CAUSA,  196 

DOWER, 

recoverable  in  the  Court  of  Chancery,  temp.  Edw.  Ill,  335 

doctrine  of  the  Court  of  Chancery  opposed  to  that  of  the  Judges  of  the  Common 

Law,  501 
jurisdiction  of  the  Court  of  Chancery  as  to  setting  out,  653 
tenant  in,  145 

DUCES, 

Anglo-Saxon,  59 

EASEMENTS,  151 

ECCLESIASTICAL  COURTS, 

origin  of  their  civil  jurisdiction,  101 

ECCLESIASTICAL  JURISDICTION, 

subjects  of,  removed  by  William  the  Conqueror  from  the  Hundred  Courts  to  the 

Ecclesiastical  Courts,  101 
matters  of  ecclesiastical  cognisance,  118 

EDINBURGH  REVIEW, 

treatise  in  No.  Ixix  as  to  the  Curia  Regis,  107 

EDWARD  I., 

scheme  of  English  law,  and  of  judicial  procedure  established  in  his  reign,  121 
Lord  Coke's  Eulogy  of,  237 

EJECTMENT, 

action  of,  232,  233 

use  of  the  action  of,  by  the  Court  of  Chancery,  introduction  of  consent  rule,  693 

ELECTION. 

doctrines  as  to,  572,  639 

EMPERORS, 

Roman,  in  some  respects  not  so  imperial  as  the  sovereigns  of  England,  669 

EMPHYTEUSIS, 

Roman,  nature  of  this  tenure,  32 

ENACTMENTS, 

at  the  Anglo-Saxon  councils  usually  in  the  name  of  the  King,  11,  74 
the  same  after  the  Conquest,  103,  272,  273 

ENFRANCHISEMENT  OF  VILLEINS, 

one  of  the  sources  of  tenure  in  free  socage,  98 
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ENGLISH, 

miseries  to  which  they  were  subjected  after  the  Norman  Conquest,  94,  95 
the  English  population  grows  into  consequence  under  William  Rufus,  105 

acquires  the  ascendancy  over  the  Normans,  temp.  Hen.  II. 
110 
ENTAILS, 

Roman,  21 

how  effected,  21 
Anglo-Saxon,  21 

EQUITABLE  ASSETS,   ^'ee  Assets 

EQUITABLE  JURISDICTION, 

exercised  by  Anglo-Saxon  Kings,  77 

germ  of  the  jurisdiction  of  the  Court  of  Chancery,  77 

heads  of  the  equitable  jurisdiction  of  the  Court  of  Chancery,  431,  434 

modern  statutes  as  to,  as  regards  Courts  of  Law  and  of  Equity,  682 

equitable  jurisdiction  over  their  own  proceedings  exercised  by  Courts  of  Law,  683 

EQUITY, 

notices  of,  by  Bracton,  126 
Plowden,  126 
principles  of,  applied  in  the  formation  of  the  common  law,  322 
different  senses  in  which  it  is  used,  326 
applied  to,  in  the  action  of  assumpsit,  245 

EQUITY  AND  GOOD  CONSCIENCE, 

the  extraordinary  jurisdiction  of  the  Chancellor,   on  its  original  delegation,  to  be 

exercised  on  the  principles  of,  339,  413 
limits  to  the  application  of  Equity  and  Conscience,  as  regards  the  rules  and  maxims 

of  the  law,  417,  418 

ESCHEAT, 

Anglo-Saxon,  26 
by  common  law,   127 

ESTATES, 

of  freehold,  135 — 145 

less  than  freeholds,  145 

by  custom,  146 

held  jointly  by  more  than  one  person,  148 

in  severalty,  148 

ESTOPPEL, 

doctrine  in  regard  to,  549,  550 

ESTREPMENT, 

writ  of,  668 

ETHELBIHRT,  OR  ETHELBERT, 

his  conversion,  10 

first  Anglo-Saxon  legislator,  10,  11 

his  code,  11 

EVIDENCE, 

in  suits  in  Chancery,  379 

examination  of  witnesses  ad  informandum  conscientiam  Judicis,  380 

EXCEPTIO,  REPLICATIO,  DUPLICATIO, 

Roman,  210,  217 
English,  229 

EXCHANGE, 

deed  of,  162 

EXCHEQUER,  COURT  OF, 

erected  by  William  the  Conqueror,  102 
similar  Court  created  by  Emperor  Nerva,  102,  n. 
temp.  Hen.  II.  and  downwards,  114 
the  Equity  Court  of  the,  352 
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EXECUTOR, 

his  office  in  many  respects  similar  to  that  of  Roman  heir,  189,  190 
his  duties  at  common  law,  191,  192,  et  seq. 
remedies  against  in  the  Ecclesiastical  Court,  579 
liabilities  of,  &c.  in  the  Court  of  Chancery,  584,  585 

EXECUTORY  BEQUESTS,  472 
of  terms  for  years,  472 

EXECUTORY  DEVISES, 
introduction  of,  470 
their  nature,  470,  471 

EXTRAORDINARY  JURISDICTION, 
of  Roman  Prsetor,  324 

exercised  in  cases  of  contracts  entered  into  under  influence  of  fear,  or  by  surprise, 
fraud,  and  mistake,  324 

EXTRAORDINARY  JURISDICTION  OF  THE  COURT  OF  CHANCERY, 

See  Chancery,  Cotirt  of,  326,  Sec. 

the  circumstances  which  contributed  to  its  formation,  326 

manifest,  temp.  Edw.  I.,  323 

EXTREMITY, 

relief  given  in  the  Court  of  Chancery  in  cases  of,  415,  687 

ancient  doctrine  of  the  Court  of  Chancery  as  to  cases  of,  applied  to  wills,  546 

FEE  SIMPLE, 

Estate  in,  after  stat.  18  Edw.  I.  139 

FEE-TAIL, 

estate  in,  after  stat.  de  donis,  13  Edw.  I.  140,  et  seq. 

restrictions  on  alienation,  imposed  by  that  statute,  142 

modes  resorted  to,  to  avoid  these  restrictions,  fines,  and  recoveries,  142,  143 

FEMES  COVERT.    5'ee  Married  Women. 

alienation  by,  under  stat.  3  &  4  Will.  IV.  c.  74,  169 

FEOFFMENT, 

its  nature,  140,  161 

FEUD,  &c.    See  Benefice. 

distinction  between  dominium  directum  and  dominium  utile,  (which  see)  one  of  its 

main  characteristics,  33,  34 
definition  of  a  feud,  by  Sir  H.  Spelman,  34 

approved  by  Mr.  Butler,  34 
grants  of,  after  the  Norman  conquest,  135,  136 
created  by  words  of  donation,  139 
Sir  F.  Falgrave's  derivation  of  the  word,  32 
incidents  to  the  tenure  of  a  feud,  in  the  time  of  William  the  Conqueror,  91,  136, 

et  seq. 

FEUDAL  SYSTEM, 

sources  of,  28,  et  seq. 

traces  of  in  ancient  Welch  laws,  accounted  for,  30 

principles  of  the  feudal  relation  and  its  incidents  in  its  growth  and  maturity,  39, 
46,  49,  90,  91 

FEUDAL  TENURE, 

general  establishment  of,  in  the  time  of  William  the  Conqueror,  93 
feudalism,  with  its  incidents,  then  general  throughout  Europe,  90,  91 

FEUDUM  TALLIATUM,  141 

FICTIONS,  LEGAL, 

of  Roman  invention,  143 

introduced  by  the  Prjetors  to  extend  legal  remedies,  213 

adopted  by  the  Judges  of  the  Common  Law  Courts  for  the  same  purpose,  233,  234 

legal  fictions  resorted  to  to  support  recoveries  against  the  statute  de  donis,  143 
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FIDEI  COMMISSA, 
Roman,  436,  439 
Roman  entails  effected  through  this  means,  21 

FIDEI  LiESIO— BREACH  OF  FAITH  OR  TRUST, 

originally  a  matter  of  ecclesiastical  cognisance,  84 
formerly  of  ecclesiastical  jurisdiction,  118,  331 

FINES  AND  RECOVERIES, 
origin  of,  142,  143,  164 

purposes  to  which  they  were  respectively  applied,  164,  165,  166 
abolished  by  3  &  4  Will.  IV.  c.  74,  166 
the  provisions  and  purposes  of  that  statute,  166,  167 

FLETA, 

treatise  of  English  law  under  this  name,  122 

FOLCLAND, 

the  ager  publicus  of  the  Anglo-Saxons,  described,  8 
Sir  W.  Blackstone's  and  Lord  Coke's  descriptions  of,  8 

FORCE  AND  ARMS, 

distinction  between  injuries  committed  with  and  without  in  the  Roman  law,  570 

FORESTS  AND  CHACES, 

Anglo-Saxon,  26 

FORFEITURE 

of  bocland  to  King,  47 
of  benefice  to  Lord,  47 
See  Penalties. 

FORGERY,  627 

FORMA  PAUPERIS, 

suits  in,  381,  690 

FORMULA,  OR  WRIT, 

Roman — mode  of  proceeding  by,  210 

mode  of  proceeding  by,  abolished  by  Constantius,  217 

FORTESCUE,  C.  J., 

deduces  the  common  law  from  the  Britons,  125 

this  notion,  sanctioned  by  Chief  Justice  Popham  and  Lord  Coke,  125 

FRANCHISES,  151 

FRANKALMOIGNE, 

tenure  in,  1  47,  159 

FRAUD, 

jurisdiction  exercised  in  regard  to.  under  the  jus  preetorium,  324 
of  the  Court  of  Common  Law,  in  cases  of,  622,  623 
of  the  Court  of  Chancery,  623,  626 

FRAUDS, 

statute  of,  161,497,  512 

FREEHOLD, 
estate  of,  135 

FUTURE  ESTATES,  OR  ESTATES  IN  EXPECTANCY, 

what  may  be  created  at  Common  Law,  155 

what  not,  158 

future  estate  or  interest  in  a  rent,  158 

GAIUS,  OR  CAIUS, 

best  edition  of  his  Institutes,  211 
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GAME  LAWS, 
Roman,  26,  33 
Anglo-Saxon,  26 

GAVELKIND  LANDS, 

in  Kent  and  elsewhere,  25 
descent  of,  25 

GENERAL  ORDERS, 

for  regulating  the  course  of  procedure  in  Chancery,  and  correcting  abuses,  397,  405 

GENERAL  RIGHT, 

bills  to  settle,  656,  657 

GEREFA, 

his  office,  60 

GILDA  MERCATORIA, 

in  familiar  use  after  the  Conquest,  55 

GILDS  OR  COMPANIES, 
Anglo-Saxon,  55,  56,  57 
not  of  German  original,  56 
of  London,  56 
erected  by  royal  prerogative,  56 

GLANVILLE, 

chief  justiciary,  113 

his  treatise  on  the  laws  of  England,  119 

GOODS  AND  CHATTELS, 

what  are  according  to  English  law,  179 

GRACE,  MATTERS  OF, 

equitable  jurisdiction  in  ancient  times  {temp.  Edw.  III.)  delegated  to  the  Chan- 
cellor under  this  name,  337,  338,  368 

GRAND  JURY, 

origin  of  this  institution,  63 

GRANTS, 

Anglo-Saxon — no  technical  form  of  words  necessary,  22 
sometimes  accompanied  by  delivery  of  a  symbol,  22 

GRANTS,  MODERN, 
nature  of,  162 

GRATITUDE, 

for  gifts,  one  of  the  principles  of  feudal  connexion,  repudiated  by  the  Germans, 
34 

GRAVI  QUERELA, 

writ  by  which  devisee  of  lands  or  hereditaments  devisable  by  custom  could  recover 
them  (Co.  Litt.  Ill,  a.)  136 

GREAT  COUNCIL, 

or  Parliament,  332 

its  jurisdiction  in  early  times,  332 

GUARDIANSHIP.     See  Infants. 

by  common  law  and  by  statute,  605 — 608 
doctrines  of  the  Roman  law  as  to,  608 — 610 

jurisdiction  of  the  Roman  Praetor  over  the  persons  and  property  of  minors,  609,  610 
jurisdiction  of  the  Court  of  Chancery  over  the  persons  and  property  of  infants, 
611,617 

HABEAS  CORPUS  CUM  CAUSA,  371,  687,  690 

H^RES,  HEIR, 

Roman,  189,  190 
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HAYES,  MR., 

his  account  of  the  effect  of  the  statute  3  &  4  "Will.  IV.  c.  76,  for  abolishing  fines 
and  recoveries,  170 

HEARING  OF  CAUSES, 
in  Chancery,  383 

HEIR 

takes  if  no  gift  to  any  one  else,  526,  527 

HEIR  LOOMS,  191,  192 

HENGIST  AND  HORSA. 
their  arrival  in  Britain,  3 

HENRY  I. 

confirms  the  "  Laws  of  Edward,"  105 
designs  to  be  a  legislator,  108 
his  so-called  Laws,  108 

HENRY  II. 

turns  his  particular  attention  to  civil  jurisprudence.  111 

regulations  in  regard  to  proceedings  in  the  King's  Court  introduced  in  his  reign,  111 
HERIOT, 

nature  of  Danish  and  Anglo-Saxon,  39,  42 

traces  of,  in  Glanville  and  Bracton,  187 
HIGH  CHANCELLOR, 

of  the  Francs,  79 
HLAFORD, 

Anglo-Saxon  lord  or  patron,  35 
HOMAGE, 

origin  of,  37,  38 

HOSPITALITATIS  JUS, 

its  nature,  6 

HUNDRED  COURT, 

under  the  Anglo-Saxons,  59  , 

IDIOTS  AND  LUNATICS, 

their  condition  according  to  the  law  of  England,  618 
jurisdiction  of  the  Chancellor  as  to.     See  Luxatics. 

IMPERIAL  PREROGATIVES 

and  titles  assumed  by  Anglo-Saxon  and  Danish  kings,  11,  12 
circumstances  wliich  led  to  this,  11,  12 

IMPERTINENCE  AND  SCANDAL, 

stringent  measures  adopted  for  the  repression  of,  temp.  Eliz.,  376,  377 

IMPLICATION, 

estate  by,  530 

INCORPOREAL  HEREDITAMENTS,  149 

INDENTURE, 

what  it  is,  160 

INFANTS.     See  Guardianship. 

jurisdiction  of  the  Court  of  Chancery  over  the  persons  and  property  of,  611,  615 
rules  of  practice  as  to  in  suits  in  Chancery,  61Q 

INGRATITUDE.     See  Gratitude. 

benefice  or  gift  forfeited  for,  by  Roman  law,  30 
on  the  part  of  a  vassal,  operated  a  forfeiture,  29,  49 

INJUNCTION, 

granted  by  King  Henry  I.,  108,  note. 

jurisdiction  of  the  Court  of  Chancery  by  injunction  to  restrain  proceedings  at  law, 

371,  673 — 675 
against  proceedings  in  foreign  courts,  426,  427 
jurisdiction  of  the   Court  of  Chancery  to  restrain  the  doing  of  particular  acts, 

668 — G71.    ;S'ee  Nuisaxce,  Trespass,  Waste. 
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INJUNCTION  FOR  POSSESSION,  371 

for  the  defendant  against  the  plaintiff  in  a  suit,  423 

INSANE  PERSONS, 

Curators  for,  appointed  by  Roman  lair,  305,  619 

INSOLVENTS, 

laws  relating  to,  200—203 

INSUFFICIENCY, 

in  answers  in  Chancery,  reference  for,  3/4 

INTENTIO, 

of  the  Roman  formula,  211 

INTENTION.  See  Coxstruction. 

evidence  of,  when  admitted  in  the  construction  of  wills,  560 

INTERDICTS, 

Roman,  670 

INTERLOCUTORY  APPLICATIONS,  378 

vast  importance  of,  in  the  Court  of  Chancery,  382 

INTERPLEADER, 

suits  of,  659 

jurisdiction  as  to,  conferred  in  Common  Law  Courts,  660 

INTERPRETATION  OF  DEEDS  AND  WILLS.    See  Coxstructiox. 

INTESTACY, 

succession  on  amongst  the  Anglo-Saxons,  24 

as  to  personal  property  or  moveables,  24 
land  or  immoveables,  24 

INVOLUNTARY  ALIENATION,  173 

ISSUE, 

in  pleading,  231 

as  a  word  of  gift,  construction  to  be  put  on  devises  and  bequests  in  the  event  of 

"  a  dying  without  issue,"  &c.,  474,  475 
gift  by  will  to  testator's  own  issue,  475 

JOINT  COVENANTS,  &c. 
construction  of,  544,  545 

JOINT  TENANTS,  148 

JOINTURES,  465,  501 

JUDGMENT, 

by  default  at  common  law,  232 

JUDGMENT  DEBTS,  192 

JUDICIAL  INSTITUTIONS 

of  the  Anglo-Saxons,  58 

formed  in  part  on  Roman  models,  66,  67 

in  towns,  55,  65 

in  London,  Canterbury,  Lincoln,  Cambridge,  Chester,  York,  and  Warwick,  66 

the  connecting  link  between  Anglo-Saxon  and  Norman  systems,  99 

JUDICIAL  ORGANIZATION, 

the  same  throughout  Europe  in  the  tenth  century.  66 

not  German,  G6 

in  England  after  the  Norman  Conquest,  99 

temp.  Hen.  I.,  106 

Hen.  II.  and  his  successors,  113 — 6 

JUDGES  OF  THE  ANGLO-SAXONS, 

the  Thanes  judges  of  law  and  fact  at  the  County  Court,  61 
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JUDICES  PEDANEI,  67 

JUDICES  SELECTI,  OR  DELEGATI, 

of  the  Romans,  67 

mode  in  which  trials  were  conducted  before  them,  13  i 

JUDICIAL  PROCEDURE, 
Anglo-Saxon  form  of,  62 

JURATA  PATRI^, 

trial  by,  113 

JURISDICTIONS, 

exclusive,  Roman,  33 

JURY, 

Roman  mode  of  trial  by,  in  criminal  cases,  131 

JURY,  JURATORES, 

for  trial  of  Assizes,  &c.,  112 

rise  and  establishment  of  modern  institution  of,  traced,  112,  113,  128  et  seq. 

Chancellor  never  had  authority  to  summon  a,  337 

unanimity  required,  61,129 

JUS  CIVILE, 

of  the  Romans,  323 

expedients  adopted  by  the  Romans  to  allay  its  rigour  and  supply  its  deficiencies, 
322,  323 

JUS  PR^TORIUM,  OR  HONORARIUM,  323 

code  of,  compiled  under  Hadrian,  323 
of  the  common  law  of  England,  123 

JUSTICES  IN  EYRE, 

first  appointed  by  William  the  Conqueror,  101 
proceedings  before  them,  temp.  Hen.  II.,  115 

JUSTICES  OF  THE  CURIA  REGIS, 

numbers  reduced  to  five  by  Hen.  I.,  106 

JUSTICES  OF  THE  PEACE, 
institution  of,  341,  342 

JUSTICES  OF  ASSIZE  AND  NISI  PRIUS,  116 

JUSTINIAN'S  INSTITUTES, 

summary  of,  so  far  as  they  relate  to  Persons,  Things,  and  Obligations,  301 — 320 

KENT, 

kingdom  of,  established  by  Hengist,  4 

county  of,  obtained  at  the  Norman  Conquest  better  terms  than  the  rest  of  the 
nation,  105  n. 

KING  (ANGLO-SAXON), 
their  private  domains,  9 
head  of  the  church  in  England,  15 
Lord  or  Hlaford  of  all  his  subjects,  41 

KING  (NORMAN) 

the  King  the  fountain  of  justice.  111 

KING'S  BENCH, 

court  of,  its  jurisdiction  after  the  establishment  of  the  Court  of  Common  Pleas,  114 

KING'S  COURT   IN  ANGLO-SAXON  TIMES,   41,   106,  107,  111.     See  Curia 
Regis. 
King's  vassals  bound  to  attend,  41 

Kings  and  Chiefs  of  independent  states  attended  Courts  of  Anglo-Saxon  Kings,  .41 
all  who  held  any  office  under  the  King  attended,  41 
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KING'S  COURT,  Sec— continued. 

also  Bishops  and  high  dignitaries  of  the  Church,  42 
in  the  time  of  Henry  II.,  119 

KING'S  THANES  OR  BARONS,  37 
greater  and  smaller,  40 

KNIGHTS, 

cnits  (milites),  102,  n.  (k) 

LAND, 

no  laws  relating  to  individual  ownership  of,  amongst  the  German  tribes,  5,  11,  17 

distribution  of,  at  the  Anglo-Saxon  and  Francic  Conquests,  8,  9  and  see  Anglo- 
Saxons 

burthen  to  which  owners  were  subject  after  the  Anglo-Saxon  Conquest,  trinoda 
necessitas,  9 

efiect  of  the  Norman  Conquest  on  ownership  of  land,  90 — 94, 136 — 137 

three  kinds  of  interest  in,  after  the  Statute  of  Uses,  491 

LANGDALE,  LORD, 

his  speech  in  the  House  of  Lords  on  the  subject  of  modern  legislation,  275 

LAPSE, 

provisions  of  the  Stat.  1  Vict.  c.  26,  as  to,  475 

LATENT 

ambiguities.    See  Construction. 

LAW  OF  ENGLAND, 

summary  of  the  principal  epochs  in  its  history,  277 — 288 

LEASES, 

Anglo-Saxon,  21 

LEGACIES, 

payable  by  executor,  193,  194 

doctrines  as  to,  derived  from  Roman  jurisprudence,  194 

jurisdiction  as  to,  renounced  by  Courts  of  Common  Law,  194 

LEGAL  CLAIMS, 

suits  in  Equity  entertained  in  respect  of,  64 1 

by  one  corporator,  partner,  and  executor  against  another,  641,  642 

for  recovery  of  specific  chattels,  643 

LEGAL  FICTIONS, 

English,  233.     See  Fictions. 

LEGATEES, 

suits  by,  in  Chancery,  581 

LEGISLATION, 

Anglo-Saxon,  commencement  of,  10 
exercised  by  advice  of  Council,  71 

modern  system  of,  traced  through  its  several  stages,  269  et  seq.  defects  in  the 
present  mode  of,   in  regard  to  civil  jurisprudence,  274 

LEGITIME  FALCIDIA,  24,  58 

LEUDES, 

anstrustions,  answered  to  King's  Thanes,  35 

LEX  MERCATORIA,  247,  248,  665 

LEX  PRETORIA,  214,  215 

LEX  REGIA,  125 

LIENS, 

tacitce  hypothecs,  600 
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LIFE, 

estate  for,  144 

LIMITATIONS  OF  ACTIONS,  245,  259 

as  regards  suits  between  cesfuigue  trust  and  trustee,  502,  503 

LIMITATIONS  OF  ESTATES, 
at  the  common  law,  156,  157 
by  way  of  use,  482 

LITIS  CONTESTATIO, 

(issue  in  pleading)  Roman,  217 
English,  231 
LIVERY  OF  SEISIN, 

(See  Delivery)  nature  of  and  whence  derived,  33,  136,  163 
consequences  which  resulted  from  the  doctrine  that  no  estate  could  pass  without 
livery,  156,  et  seq. 

LONDON, 

name  of,  changed  to  Augusta  by  the  Romans,  4 

state  of,  as  described  by  Tacitus  and  Bede,  4,5 

whether  incorporated  in  any  one  of  the  early  Anglo-Saxon  States,  5 

state  of,  in  the  time  of  the  Anglo-Saxons  and  Danes,  53 

its  commerce,  53 

its  Gilds,  56 

Charter  granted  by  William  the  Conqueror,  97 

peculiar  customs  prevalent  in  London  at  and  after  the  Conquest,  97 

Charter  of  Henry  I.  106 

ancient  custom  in  regard  to  succession  on  death,  188 

LORD  AND  MAN, 

or  vassal,  relation  of,  36,  37 

universality  of  this  relation,  36 

not  to  be  traced  to  ancient  German  institutions,  49 

LORDS,  HOUSE  OF, 

traces  of  in  Anglo-Saxon  times,  11,  71 

LUNATICS, 

jurisdiction  of  the  Chancellor  as  to,  619 

MALA  FIDES,  425 

MANENTES  CASSATI,  &c.  50 

MANCIPATION,  20 

MANDAMUS, 

Jurisdiction  of  the  Court  of  K.  B.,  by  writ  of,  704 

MANORS, 

in  Anglo-Saxon  times,  64 

Lord  Coke's  account  of  their  origin,  68 

mentioned  by  name  temp.  Cnut  Hist.  Eliens.  ch.  Ixxxiv 

ancient  grants  of,  recorded  in  the  Chronicles,  65,  68 

MANOR  COURTS,  63,  65 

MANORIAL  RIGHTS, 

preserved  in  grants  made  by  William  the  Conqueror,  94 

MARRIAGE, 

rights  of  Anglo-Saxon  lord  as  to  marriage  of  female  vassal,  40 

rights  of  feudal  lord  as  regards  the  marriage  of  his  ward  or  vassal,  in  the  time  of 
William  the  Conqueror,  91 

jurisdiction  of  the  Ecclesiastical  Courts  to  enforce  performance  of  contract  of  mar- 
riage, 702 

originally  an  action  would  not  lie  for  breach  of  promise  of,  G94 

MARRIAGE  SETTLEMENTS. 
Anglo-Saxon,  22 


INDEX.  737 

MARESCALLUS  MERETRICIUM 
of  the  palace,  329 

MARRIED  WOMEN.     See  Femes  Covert. 

Suit  by  married  woman  without  her  husband  entertained  by  the  great  council, 

temp.  Edw.  III.  338 
jurisdiction  exercised  by  the  Court  of  Chancery  as  to  property  of,  595—598 

MASTERS  IN  CHANCERY, 

anciently  doctors  of  the  Civil  Law,  238 

their  ancient  duties  as  connected  with  the  Common  Law,  238 

in  early  times  members  of  the  King's  Councils,  329 

sometimes  appointed  triers  of  petitions  in  the  House  of  Lords,  332 

loss  of  dignity  in  the  time  of  Elizabeth,  333 

Master  of  the  Rolls  and  the  other  Masters  in  ordinary  formed  a  college  to  afford 

advice  and  assistance  to  the  Chancellor,  357 
Masters  had  an  especial  hostel  or  place  of  residence  assigned  to  them,  357,  359 
obtained  the  name  of  Masters,  temp.  Edw.  III.,  360 
Masters  in  early  times,  as  now,  appointed  by  the  king,  360 
originally  remunerated  by  church  preferment  in  the  gift  of  the  Chancellor,  360 
their  duties  similar  to  those  oi pedanei  judices,  361 
advisers  of  the  Chancellor  in  matters  of  equity,  711 
judicial  authoiity  of,  361,  3G5 

continued  down  to  Elizabeth  to  be  Doctors  of  Civil  Law,  363 
references  made  to  them,  364,  365 

particularly  matters  of  account,  364 
general  orders  for  regulating  proceedings  before  them,  404,  405 

MASTER  OF  THE  ROLLS, 

office  of,  of  remote  antiquity,  100,  357 

in  the  time  of  William  the  Conqueror,  100 
high  rank,  357 

assisted  the  Chancellor  in  his  judicial  duties  temp.  Rich.  II.,  346 
judicial  authority  of,  358,  359,  366 
sometimes  sat  for  the  Chancellor,  362 

often  with  the  Chancellor,  362 
interlocutory  applications  made  to,  362 

MAXIMS  OF  THE  COURT  OF  CHANCERY, 

cequitas  sequitur  legem,  how  to  be  understood,  419,  420,  421 

not  to  interfere  where  there  was  a  complete  and  sufficient  remedy  atjaw,  420 

a  man  not  to  be  vexed  with  double  suits,  420 

he  who  applies  for  equity  must  do  equity,  422 

extent  to  which  this  principle  was  carried  in  the  time  of  Elizabeth,  423 
bond  fide  purchasers  to  be  protected,  424 

MAXIMS  OF  THE  COMMON  LAW,     Hee  Rules  of  the  Common  Law, 
"  that  all  land  came  originally  by  grant  from  the  crown,"  origin  of,  93 

MERCHANT, 

Anglo-Saxon  might  become  a  Thane,  54 

MIDDLE  CLASSES, 

State  of  the  ancestors  of  the,  49 
their  rise  into  consequence,  71 

MILITARY  FEUDS, 
Roman,  32 
Anglo-Saxon,  48 

MILITARY  SERVICE, 

not  mentioned  as  an  essential  to  a  feud  in  the  Book  of  Feuds,  34 
general  obligation  of,  amongst  the  Anglo-Saxons,  independent  of  feudal  coauex- 
ion,  38 

MILLER,  MR.,  Q.  C. 

his  writings  on  the  subject  of  the  amendment  of  the  law,  274 
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MISTAKE, 

corrections  of,  in  matters  of  contract  by  the  Jus  Prsetorium,  324 

doctrines  of  the  Roman  Law  as  to  error  and  mistake,  632,  633  I 

of  the  Court  of  Chancery,  633,  7  I 

MIXED  ACTIONS, 
Roman,  209 
English,  224 

MONEY, 

considered  as  land,  and  land  as  money,  509 

MONTESQUIEU, 

his  opinions  as  to  the  nature  of  the  Barbarian  Conquests,  6 

MORTGAGE, 

nature  of,  153,  600 

doctrines  of  the  Roman  law  as  to,  599,  603 

of  the  Court  of  Chancery  as  to,  601 — 604 

MORTMAIN, 

early  restrictions  against  grants  in,  139 

MUNICIPAL  INSTITUTIONS 

of  the  Romans,  54 

MUNICIPAL  GOVERNMENT, 

in  towns,  traces  of,  in  the  time  of  the  Anglo-Saxons,  54,  55 

NE  EXEAT  REGNO, 

jurisdiction  exercised  by  the  select  council  to  grant,  331 
by  the  Court  of  Chancery,  676 
NEGLIGENCE 

and  mala  fides  distinguished,  425 

NEW  TRIALS, 

jurisdiction  to  grant,  assumed  by  Courts  of  Law,  so  as  to  render  interference  of 
Court  of  Chancery  unnecessary,  700 

NEXT  OF  KIN, 

suits  by,  in  Chancery,  581 

NOBLES 

Anglo-Saxon,  designated  by  Roman  titles,  12 

NORMAN"  CONQUEST,  87,  88 

scheme  of  judicial  organization  after  the  conquest,  nearly  Anglo-Saxon,  99 

NOTICE, 

doctrines  as  to,  424,  425 

NUDUM  PACTUM  or  NUDA  PACTIO, 

according  to  the  Roman  law,  187,  219 
according  to  the  English  law,  187,  219 

NUISANCE, 

injunctions  granted  in  cases  of,  672 

OPTIMATES,  12,  72 

ORDINARY  JURISDICTION 

of  the  Court  of  Chancery,  temp.  Edw.  III.  336 

PALATINE  JURISDICTIONS, 

conferred  by  William  the  Conqueror,  94 

PAPINIAN,  ULPIAN,  AND  PAULUS 
in  Britain,  2 

PARAPHERNALIA 

of  wife,  188 

PARCENERS,  OR  COPARCENERS, 

by  general  law  and  by  custom,  148 
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PARLIAMENT, 

constitution  of,  traced  from  Anglo-Norman  period  to  modern  times,  263 — 272 

PAROL,  OR  EXTRINSIC  EVIDENCE, 

in  what  cases,  and  to  what  extent  applicable  to  the  construction  of  deeds  and 

wills,  554,  564 
of  surrounding  circumstances,  557 
to  rebut  presumptions  of  law,  565 — 571 
to  rebut  constructive  and  resulting  trusts,  571 
not  to  raise  a  case  of  election,  572 

PARTICEPS  CRIMINIS, 
rule  as  to,  627,  664 

PARTITION, 

how  obtained,  according  to  the  Roman  law,  653,  654 

at  common  law,  162 

jurisdiction  of  the  Court  of  Chancery,  in  matters  of,  653 

PARTNERSHIP, 

contract  of,  according  to  the  Roman  law,  317 

jurisdiction  of  the  Court  of  Chancery,  as  to  partnership  matters,  664,  667 

PATENT  AMBIGUITIES.     See  Construction. 

PATENTS  FOR  IN"V^NTIONS,  183,  184 

PATERNAL  POWER, 

controlled  by  the  Court  of  Chancery,  613 

PATRON  AND  CLIENT,  AND  PATRON  AND  FREEDMAN, 

incidents  of  these  relations  to  be  found  in  the  feudal  relation  of  lord  and  vassal, 
29,30 

PEDANEI  JUDICES,  1,  67.     5'ce  Jtjdices. 

PEEL,  SIR  ROBERT, 

his  amendments  of  the  Criminal  Law,  274 

PELAGIAN  HERESY, 

engendered  in  Britain,  7 

PENALTIES  AND  FORFEITURES, 

doctrines  of  the  Court  of  Chancery  as  to,  628 — 631 

PEOPLE, 

classes  of,  in  the  time  of  Henry  II.,  110  note 

PERPETUAL  EDICT,  215,  323 

PERPETUITY, 

rule  against,  applied  to  trust  estates,  503 

no  aid  given  to  them  in  the  Court  of  Chancery,  422,  503 

PERJURY,  627,  691 

PERSONAL  ACTIONS, 

Roman,  208,  209 

English,  223,  224,  225 

Bracton's  rules  as  to,  principally  taken  from  the  Corpus  Juris,  224,  234 

PERSONAL  ESTATE, 

as  distinguished  from  real,  179 

limitations  of  by  will,  194,  195 

succession  to  on  intestacy,  197 

alienation  of,  184 

voluntary  grants  of,  stat.  13  Eliz.  c.  5,  as  to,  185 

P^iiTRACTENTUR,  whether  it  should  be  altered  to  Pr«tractentur  in  Tacitus  de 
Mor.  Germ.  70,  84 

PETER  OF  BLOIS, 

and  other  ecclesiastics  of  his  time  in  England,  actively  engaged  in  matters  of  civil 
jurisprudence,  109 
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PHILLIPS,  Mr., 

committed  to  the  Fleet  for  asserting,  as  counsel,  that  there  was  no  precedent  for 
an  injunction  against  a  plaintiff  in  a  suit,  423 

PLEA, 

in  Chancery,  373 

PLEADING, 

Roman  system  of,  216,  et  seq. 

English  system  of,  at  common  law,  229,  et  seq. 

probably  taken  in  great  part  from  the  Corpus  Juris,  206,  ef  seq. 
rules  of  pleading,  230 
modern  improvements  in  the  system  of,  at  Common  Law,  252,  253 

PLEADING  IN  CHANCERY,  375 

PLEAS,  EXCEPTIONES, 

Roman,  216 

dilatory,  216 
peremptory,  216 
English,  at  common  law 
dilatory,  229 
peremptory,  229 

POOR  AND  HELPLESS, 

the  King  the  defender  of,  from  the  earliest  times,  342,  353,  387 
the  defence  of  the  poor  specially  delegated  to  the  Chancellor,  408 

POSTHUMOUS  CHILDREN, 

recognised  by  the  Prsetors  though  not  by  the^'MS  civile,  617 
also  by  the  Court  of  Chancery,  617 
then  by  the  legislature,  617 

POSSIBILITY, 

originally  devisable  in  equity,  not  at  law,  460,  514 

POPES,  THE, 

flattering  titles  given  by  the  Popes  to  the  Anglo-Saxon  Kings,  14,  15 
attachment  to  Roman  writers  and  Roman  customs,  even  Pagan,  16 

POWERS,  486,  489,  549 

PRACTICE, 

general  rules  of  in  Chancery,  379 

PR.ETORS, 

Roman,  like  the  clerical  Chancellors,  violated  the  rules  and  maxims  of  the  law  by 
enforcing  the  principles  of  natural  justice  and  equity,  419 

PRETORIA  LEX,  or  Jus  honorarium,  214,  215 
embodied  in  Hadrian's  Perpetual  Edict,  215 

PRECEDENTS, 

their  influence  over  the  decisions  of  the  Court  of  Chancery,  410,  416,  423,  712 

PRECEPTS, 

or  writs  in  judicial  matters,  issued  by  Anglo-Saxon  kings,  61,  77 

PRELIMINARY  REFERENCES, 
in  the  Court  of  Chancery,  378 

PREROGATIVES, 

imperial  assumed  by  Anglo-Saxon  kings,  11 
exercised  by  the  advice  or  authority  of  council  "  Witan,"  27 
amendment  of  laws  recognised  as  belonging  to  the  royal  prerogative  in  the  time  of 
the  Norman  Sovereigns,  105 

PRESCRIPTION, 

title  by,  151,  259,  288,  289 

PRESERVATION  OF  TESTIMONY, 

jurisdiction  of  the  Court  of  Chancery  as  to,  680,  681 
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PRESIDENTS  OF  COURTS  OF  JUSTICE, 

civil  and  ecclesiastical,  in  Anglo-Saxon  times,  59,  60 

PRESUMPTION 

of  reconveyance,  503 

PRESUMPTIONS  OF  LAW, 

rules  of  construction  as  to,  545,  552 

parol  evidence  admitted  to  rebut,  565,  566,  567 

PRIESTS, 

questions  between  them  as  to  civil  rights  decided  by  the  bishop  in  the  time  of 
Edgar,  17 

PRIMOGENITURE, 

law  of,  first  trace  of,  175 

PRINCIPAL  AND  SURETY, 

equitable  doctrines  relating  to,  638,  639 

PRINCIPLE  AND  PRECEDENT, 

their  influence  over  the  decisions  of  the  Court  of  Chancery,  415 

PRIVATE  ACTS  OF  PARLIAMENT, 

one  mode  of  assurance  of  land,  &c.,  171 

PRIVY  COUNCIL,  329 

first  traces  of,  71.     -See  Select  Cottncil. 

PROCEDURE, 

Anglo-Saxon  mode  of,  62 

course  of,  in  the  Court  of  Chancery,  367 — 382 

PROCEEDINGS 

in  Chancery  not  recorded  like  those  at  law,  375 

PROCERES, 

Anglo-Saxon,  72 

PRODUCTION  OF  DOCUMENTS, 

Jurisdiction  of  the  Court  of  Chancery  to  compel,  378,  678 

PROHIBITION, 

issued  by  Court  of  King's  Bench  against  proceedings  in  Chancery,  410 

PROPERTY  IN  LAND, 

nature  of,  amongst  the  Anglo-Saxons,  after  their  conquest  of  Britain,  20,  21 

PROTECTIONS, 

granted  by  Queen  Elizabeth  to  persons  to  prevent  their  being  sued  in  any  court  of 
justice,  414 

PROTECTOR  OF  THE  SETTLEMENT, 
introduced  by  3  &  4  Will.  IV.  c.  74,  167 

PROVINCIAL  ASSEMBLIES, 
in  the  Roman  provinces,  80 
mode  of  proceeding  at  these  assemblies,  80 

PUBLIC  DOMAIN, 

Roman — Ager  Publicus,  31 
Anglo-Saxon,  8,  25 
grants  of,  to  the  clergy,  27 
to  laymen,  28 

PUBLIC  POLICY, 

considered  as  operating  on  judicial  decisions,  427 
imported  into  the  law  as  regards  mortgages,  600,  603 

trustees  and  persons  in  fiduciary  characters,  626 
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PURCHASERS, 

Stat.  27  Eliz.  c.  4,  for  protection  of,  172 

bond  fide  purchaser  without  notice,  rules  for  the  protection  of,  424,  509 

QUARTERLY  REVIEW, 

summary  of  Niebuhr's  account  of  title  to  property  acquired  in  lands  part  of  Ager 

Publicus,  33 
treatise  on  early  English  history,  vol.  x^xix.  102 

QUEEN  CONSORT, 

frequently  attended  Anglo-Saxon  councils,  75 

QUIETING  POSSESSION, 

bills  for,  658,  692 

RATIONABILIS  PARS, 

deviseable  by  ancient  law,  188 

REAL  ACTIONS, 
Roman,  208,  219 

agreement  for  sale  of  land  could  not  be  enforced  by,  219,  220 
English,  223,  225 

founded  on  possession,  225 
on  actual  right,  225 

REAL  PROPERTY, 

leading  principles  of  the  law  of  real  property  in  England  traced,  135,  et  seq, 

RECEIVERS,  378,  673 
RECOVERIES.  143 

abolished,  164 

RECUPERATORES, 

or  deputed  judges,  67,  68 

mode  of  trial  before,  210,  217,  222 

REEVES,  MR. 

his  explanation  of  texts  from  the  Corpus  Juris  being  found  in  Bracton,  182 

REGISTRARS,  366 

REHEARINGS  AND  APPEALS,  393 
REJOINDER, 

in  Chancery,  374 

RELEASE, 
deed  of,  63 
made  use  of  as  common  assurance  of  land,  163 

RELIEF,  RELEVATIO,  39,  40,  43 
RELIEF,  FEUDAL, 

in  the  time  of  William  the  Conqueror,  91 

REMAINDER, 

estate  in,  nature  of,  155 

vested  and  contingent,  155 
RENT, 

future  interest  in,  158 

RENTS, 

various  kinds  of,  149,  150,  151,  158 

REPLICATIO,  DUPLICATIO,  &c., 
in  Roman  pleading,  217 

REPLICATIONS, 

in  Chancery,  374,  375 

REPRESENTATION  IN  PARLIAMENT, 

its  early  history,  265,  et  seq. 

REQUESTS,  COURT  OF,  351 
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RESTITUTIO  IN  INTEGRUM,  622 

RESULTING  TRUSTS,  510 

RESULTING  USE, 

before  the  statute  of  uses,  451,  452 
after  the  statute,  488 

REVERSION, 

estate  in,  160 

REVERTER,  177 

REVIVOR, 

bUl  of,  374 

REVOCATION 

of  will  by  alteration  of  estate,  put  an  end  to,  47 fi 

ROMAN  CONQUEST  OF  BRITAIN,  1,  2 

ROMAN  LAWS  AND  INSTITUTIONS, 

Provincials  allowed  by  the  Francs  to  be  governed  by,  in  civil  cases,  16 

introduced  into  Britain,  2 

re-established  to  considerable  extent  after  the  Anglo-Saxon  Conquest  through  the 

influence  of  the  Clergy,  11,  et  seq. 
Roman  law  cultivated  by  early  Anglo-Saxon  Clergy,  13 
indications  of  a  reference  to  Roman  laws,  institutions,  and  customs,  in   the  laws 

and  institutions  of  the  Anglo-Saions,  17,  20,  21,  22,  23,  24,  26,  28,  29,  30,  31, 

33,  34,  36,  39,  40,  42,  43,  44,  46,  48,  49,  51,  54,  56,  57,  58,  63,  64,  note   (n) 

66,  71,  72,  80 
study  of  the  Roman  law  revived  in  Europe  in  the  reign  of  Stephen,  108,  109 
school  for  study  of,  established  at  Oxford  by  Vacarius,  109 
referred  to  by  Glanville  and  Bracton,  122,  123,  et  seq. 

even  on  constitutional  points,  124,  et  seq. 
Roman  supremacy,  in  spiritual  matters,  distasteful  to  the  King  and  a  greatportion 

of  the  people /ew/*.  Edw.  III.,  346 
Roman  law,  therefore,  also  falls  into  disrepute,  346 

the  Roman  law  denounced  by  the  Barons  and  Judges,  temp.  Rich.  IL,  347 
no  longer  cited  in  the  common  law  tribunals,  temp.  Rich.  II.  347 
influence  of  these  circumstances  in  fixing  the  office  of  Chancellor,  in  the  clerical 

body,  347 
guide  aS'orded  by  the  Roman  law  to  the  clerical  Chancellors  as  to  principles  of 

equity,  412 

with  the  assistance  of  the  masters,  711 
now  applied  to  legatory  matters,  523,  524 
doctrines  of,  as  regards  the  coudition  of  married  women,  594,  595 

as  regards  mortgages,  599,  600 
English  jurisprudence  as  to  set-off",  and  partnership  matters,  founded  upon,  651, 

667 
Roman  law  presented  a  model  for  a  system  of  preventive  jurisprudence,  669,  670 
doctrines  of,  in  regard  to  guardianship  of  minors,  304,  305,  608,  610 

in  regard  to  mistake,  632-3 
partition,  how  obtained  by,  653-4 
unwillinffness  of  English  writers  to  acknowledge  anv  obligations  to  the  Roman 

law,  f32 
Lord  Holt's  opinion  as  to  its  influence  on  the  jurisprudence  of  England,  286 

ROME, 

frequent  journies  made  to  Rome  by  the  Anglo-Saxon  sovereigns,  ^Ethelwlf,  Alfred, 
&c.,  15 

ROYAL  GRANTS, 

modern,  171 

RULES  AND  MAXIMS  OF  LAW, 

violated  by  the  Clerical  Chancellors  and  their  successors  by  the  introduction  of 

principles  of  equity  and  natural  justice,  409,  410,  411,  419 
and  see  Pr^tors. 
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SATISFIED  TERMS, 
extinguishment  of,  516 

SCANDAL,  377.  See  Impertinence. 

SCOTLAND, 

modern  system  of  judicature  in,  708 
SEALING, 

introduced  to  authenticate  deeds,  160 
SEAL  ROYAL, 

general  use  of,  introduced  by  Edward  the  Confessor,  78 

Chancellor  probably  the  Keeper  of,  78 
SEISIN, 

when  and  from  what  source  the  doctrine  as  to  seisin  was  introduced,  139,  140 

SELDEN, 

his  jocular  description  of  equity  in  his  day,  413 

SELECT  COUNCIL 

of  the  Anglo-Saxon  andNorman  sovereigns — constitution  of,  possibly  to  be  traced 

in  part  to  an  edict  of  Theodosius,  125 
its  constitution  after  the  Norman  conquest,  328 
its  members,  329 

the  permanent  council  of  the  King,  329 
its  equitable  jurisdiction,  330,  331 

SENIOR  AND  JUNIOR, 

meaning  of  in  Anglo-Saxon  documents,  59 
of  Ecclesiastical  introduction,  59 

SERVICES, 

of  Roman  freedman,  30 

Anglo-Saxon  alodial  owner  might  annex  any  services  to  his  grant,  21 

services  of  Anglo-Saxon  beneficiaries  or  vassals  holding  land,  46 

SET-OFF,  230,  247 

ancient  jurisdiction  of  the  Court  of  Chancery  in  matters  of,  654 

SETON,  SIR  H. 

Treatise  on  the  Court  of  Chancery,  quotations  from,  121,  et  sparsim 

SHIRE  GEWITNESSE,  22,  23 

SHIRE  REVE, 
his  office,  60 

SIGNATURE  OF  COUNSEL, 
to  Bill,  369 

SITHCUNDMAN, 

his  condition,  51 

SIX  CLERKS, 

their  ancient  duties  as  connected  with  the  common  law,  239 

SIX  CLERKS'  OFFICE,  366 

SOCAGE  TENURE,  25,  49,  52,  95,  96,  98 

SOCMEN,  25,  52 

SPECIFIC  CHATTELS, 

suits  for  the  recovery  of,  643 

SPECIFIC  PERFORMANCE 

of  agreements,  obligations,  and  duties — suits  to  enforce,  644 
of  awards,  648 

SPRINGING  USES,  478,  483 

STAR  CHAMBER, 

court  of,  350 
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STATUTE  OF  FRAUDS,  29  Car.  II.  c.  3,  161 

STIPULATION, 

contract  by,  187 

treated  by  Bracton  as  part  of  English  law,  187,  197 

SUBINFEUDATIONS, 

Anglo-Saxon,  48 
Norman,  138 

SUBPCENA  IN  CHANCERY,  temp.  Edw.  III.  and  Rich.  II.  338,  369 
its  form,  338,  344,  369 

John  Watham,  M.  R.  supposed  to  have  been  the  inventor  of  this  writ,  338,  369 
in  its  modern  form  till  the  late  alterations,  in  use  from  the  time  of  Rich.  II.  345, 

365 
Stat.  15  Hen.  VI.   c.  4,  requiring  security  for  damages  before  subpoena  issued,  370 

SUBPCENA  DUCES  TECUM, 

against  parties  to  suit  in  Chancery,  378 

SUMMONS, 

process  by  writ  of,  established  for  all  the  Courts  of  Common  Law,  114 

SUPPLICAVir, 

writ  of,  690 

SURRENDER 

of  copyholds,  construction  of,  548 
of  estate  or  of  interest  other  than  in  copyholds,  163 
must  now  be  by  deed,  162 

SURREJOINDERS, 

in  Chancery,  375 

SYNODS,  MIXED, 

Anglo-Saxon,  composed  of  members  lay  as  well  as  ecclesiastical,  81 
business  transacted  at  these  assemblies,  81 

SYNODS,  PURELY  ECCLESIASTICAL,  82 

Roman  law  possibly  transmitted  to  the  Courts  of  Civil  Jurisdiction  through  these 
assemblies,  83 

SYMBOLS, 

accompanying  Anglo-Saxon  grants,  22 

TENANT  IN  TAIL,  142,  et  seq. 

power  of  alienation  given  to,  by  stat.  3  &  Will.  IV.  c.  74 

TENURE  OF  LAND, 

in  the  Roman  provinces,  dominium  utile,  31 

on  military  service,  31 
of  lands  held  by  the  limitanean  militia,  32 
one  of  the  principles  of  feudal  relation,  30 

modern  doctrine  of  tenure  in  England,  its  rise  and  es'ablishment,  139 
when  and  from  what  source  the  doctrine  of  seisin  as  connected  with  tenure  was 

introduced,  139,  140 
prevalence  of  in  England  at  the  Norman  Conquest,  48 

doctrines  as  to,  settled  at  the  Conquest,  continued  in  the  time  of  Henry  I.  106 
in  the  time  of  Henry  II.  Ill 

TERMS, 

in  gross,  513 

trusts  of,  513 

attendant  on  the  inheritance,  515 

extinguishment  of  satisfied  terms,  516 
TESTAMENTARY  DISPOSITION, 

power  of  devising  land  extinguished  at  the  Norman  Conquest,  except  in  particular 
places,  136 

THANES, 

King's  thanes,  34,  35 
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THANES— continued. 

mediocres  and  minores,  102 

estates  of  English  Thanes  turned  into  hereditary  feuds  at  the  Norman  Conquest,  91 

THEODOSIAN  CODE,  16 

quoted  in  the  so-called  Laws  of  Hen.  1.  108 

TITHES, 

payment  of,  imposed  in  the  time  of  Athelstan,  25 

their  destination,  25 

jurisdiction  of  the  Court  of  Chancery  as  to,  652 

TOWNS, 

condition  of  inhabitants  of  towns  after  the  Norman  Conquest,  96 
charters  of  incorporation  granted  from  William  Rufus  downwards,  106 

TRESPASS,  240 

injunctions  granted  in  cases  of,  672,  699 

TRESPASS  ON  THE  CASE, 
action  of,  241,  et  seq. 

TRIFLING  MATTERS, 

bills  for,  dismissed,  377 

TRINODA  NECESSITAS,  9 

TRUST,  TRUST  ESTATES, 

after  the  statute  of  uses,  466,  467 

re-introduction  of,  490 

trusts  by  express  declaration,  495,  496, 497, 498,  499 

provisions  of  the  Statute  of  Frauds  as  to,  497,512,  513 

by  words  of  entreaty  and  recommendation,  498,  499 

trust  estates  assimilated  to  legal  estates,  501 

descent  of,  502 

Statute  of  Limitations  as  between  trustee  and  cestui  que  trust,  502,  503 

provisions  of  statute  1  &  2  Vict.  c.  110,  as  to,  505 

limitations  of  trust  estates,  505,  524,  525 

executory  trusts,  525,  526 

alienation  of  trust  estates,  506,  507 

voluntary  gift  of,  507 

general  rules  as  to,  508 

implied  trusts,  509 

resulting  trusts,  510 

constructive  trusts,  511 

trusts  of  terms  for  years,  513 

trusts  by  operation  of  law,  452 

trusts  of  chattels  before  the  Statute  of  Uses,  457,  458 

trusts  within  the  jurisdiction  of  Courts  of  Law,  576 

TRUSTEES, 

duties  and  liabilities  before  the  Statute  of  Uses,  458,  459 

UNDE  VI,  INTERDICTUM, 

proceedings  upon  in  the  nature  of  assize  of  novel  disseisin,  220,  221 
found  in  Bracton,  234 

UNIFORMITY  OF  THE  LAWS  OF  EUROPE, 

at  the  end  of  the  10th  century,  to  what  to  be  attributed,  12 

UNJUDICIAL  PRACTICES 

of  Elizabeth's  Chancellors  and  Lord  Keepers,  385,  386 

USES  AND  TRUSTS 

of  lands,  general  in  the  reign  of  Henry  V.  348 

denounced,  together  with  the  process  of  subpoena,  by  the  common   law  writers 
down  to  James  I.,  348 
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USES  AND  TRUSTS— continued. 
Before  the  Statute  of  Uses, 
origin  of,  435 

introduction  of  into  England,  439 
purposes  for  whicli  they  were  used,  440,  441 
origin  of,  jurisdiction  of  the  Court  of  Chancery  over,  442 
trusts  classed  under  matters  of  good  faith  and  conscience,  443 
extent  of  remedy  of  cestui  que  trust  as  regards  the  feoffee,  445 
modes  of  creation  of,  447 
consideration,  449,  450 
by  operation  of  law,  451,  452 
nature  and  properties  of  uses,  454,  455,  456 

After  the  Statute  of  Uses, 

their  nature  and  properties,  478,  490 

the  statute  of  uses,  27  Hen.  VIII.  c.  10,  reasons  for  its  introduction,  462,  463 

enactments  of  the  Statute  of  Uses,  464,  465 

construction  of  deeds  and  wills  in  reference  to  the  statute,  536 

UTI  POSSIDETIS, 
interdictum,  221 

UTILE, 

as  distinguished  from  directum,  213 

VACARIUS, 

Italian  jurist,  establishes  a  school  for  Civil  Law  at  Oxford,  109* 

VASSAL, 

on  denial  of  justice  by  his  lord,  might  apply  to  the  King,  41 

services  of  in  Anglo-Saxon  times,  38 

vassals  or  men,  of  Bishops,  Earls  or  Counts,  and  King's  Thanes  or  Barons,  35 

oath  of,  to  his  lord,  37 

VASSALAGE, 

Clientela,  originally  founded  on  contract,  38 
sometimes  constituted  by  grant  of  land,  47 

VAVASORS,  106 

VENUE, 

jurisdiction  of  Court  of  Chancery  to  change  (obsolete),  696,  699 
jurisdiction  afterwards  assumed  by  courts  of  law,  696,  699 

videlicet  adopted  by  courts  of  law  so  that  there  might  be  a  venue  in  actions  in  con- 
tracts entered  into  abroad,  699 

VOLUNTARY  GIFT 

of  equitable  interest,  507 

VI  ETARMIS,  114,  121,  220,  226 

VICE  CHANCELLOR, 

temp.  Hen.  II.  &  Rich.  I.,  117 

VICINAGE, 

Constantine  required  that  donations  should  be  perfected  advocatd  vicinitate,  33 

VILLEINAGE, 

after  the  Norman  Conquest,  95 

VIRI  PERITI, 

at  the  councils  of  Edw.  I.,  107 

VOLUNTARY  JURISDICTION, 

of  Anglo-Saxon  Councils,  75 

VOLUNTARY  CONVEYANCES, 

enactments  against  in  favour  of  creditors  and  purchasers,  by  stat.  13  Eliz.  c.  5,  as 
to,  172,  185 

•  Mr.  C.  P.  Cooper  has  furnished  me  with  fac  simile  copies  of  two  several  manuscripts  Of 
Vacarius's  Commentary  or  Gloss  upon  the  first  title  of  the  first  Book,  of  the  Digest,  which  he 
caused  to  be  made  frum  the  originals,  which  are  in  the  Imperial  Library  at  Prague  and  at  Bruges. 
They  are  curious  documents,  but  they  came  too  late  for  me  to  make  use  of  them. 
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WAGER  OF  LAW,  228 

relief  granted  by  the  Court  of  Chancery  after,  696 

WARDSHIP, 

feudal,  91 

WASTE, 

Injunction  to  restrain,  temp.  Rich.  II.,  349 

modern  jurisdiction  of  the  Court  of  Chancery  to  restrain,  671,  672 

WIGRAM,  SIR  J.,  V.  C, 

propositions  as  to  the  admission  of  extrinsic  evidence  in  the  construction  of  wills, 
554 

WILL, 

tenancy  at,  146 

WILLIAM  THE  CONQUEROR,  88 

crowned  "  King  of  the  English"  after  his  victory  at  Hastings,  88 

claimed  by  hereditary  right  (hceres  /actus)  as  successor  to  Edward  the  Confessor, 
98,  89 

his  code  of  laws,  89 

grants  to  Norman  followers  after  the  Conquest,  89 

after  seizures  and  confiscations  in  latter  years  of  his  reign,  93 
nature  of  these  grants — feudal  services  and  burthens  imposed,  90,  91 

his  charter  nominally  conferring  equal  rights  on  all  his  subjects,  92,  93 

confiscation  of  estates  of  English  landowners,  93 

WILLIAM  RUFUS, 

claimed  the  crown  by  hereditary  right  under  William  I.,  104 
under  him  English  population  grew  into  consequence,  101 

WILLS,  Anglo-Saxon,  23 

opened  at  County  Court,  23 

jurisdiction  over,  in  Anglo-Saxon  times,  83.     See  Testamentary  Disposition. 

modern  statute  7  Will.  IV.  &  1  Vict,  relating  to,  189 

summary  of  its  leading  provisions,  473 
rules  for  constructionf  of,  derived  from  the  Court  of  Chancery,  4G9,  4/0.     See 

Construction. 
rule  of  construction  that  heir  and  next  of  kin  can  only  be  excluded  by  gift  to  some 

one  else,  526,  527 
ancient  jurisdiction  of  the  Court  of  Chancery  as  to  validity  of,  701 

WITAN,  11,  27,  97,  107, 

still  used  to  designate  members  of  the  Council  in  the  time  of  the  Conqueror,  97 

WITENA  DOM,  22,  23 

WITENAGEMOT,  42.     See  Councils. 

WORDS, 

interpretation  of,  in  deeds  and  wills,  537 
technical  words  necessary  in  deeds,  547 

WRIT, 

English  mode  of  proceeding  by,  226 

the  writ,  like  Romsin  formula,  gave  jurisdiction  to  the  Court,  227 

WRITS  DE  CURSU,  226,  239 

register  of  original  writs  kept  in  the  Chancery,  227 

YEAR  BOOKS, 

not  always  to  be  relied  upon  for  the  doctrines  of  the  Court  of  Chancery,  453 

YEARS, 

tenant  for,  146 
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